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Approval of Stream Diversion Works Permit Application (SDWP.5951.6) and
Special Conditions to East Maui Irrigation Company, LLC for
Abandonment of Stream Diversion Works No. 184.6, Allowing Applicant to
Breach and Remove the Kapala‘alaea Dam, Reseed, and Add Erosion Protection,
Papalua (Piiloi) Stream, Ha‘ika, Maui, Tax Map Key: (2) 2-8-007:001

APPLICANT LANDOWNER
East Maui Irrigation, Co. Same
P.O. Box 1104

Pu‘unene, HI 96784

SUMMARY OF REQUEST

Approve Stream Diversion Works Permit Application (SDWP.5951.6) submitted by the East
Maui Irrigation, Co., (EMI) that proposes to abandon Stream Diversion Works No. 184.6, breach
and remove the Kapala‘alaea Dam, reseed, add erosion protection measures, and return the
Papalua (Piiloi) Stream to natural conditions. The Papalua Stream is located downstream of the
dam. The Piiloi Stream is located upstream of the dam.

LOCATION: Papalua (Piiloi) Stream. See Figure 1.
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Figure 1: Location, Kapala‘alaea Dam on the Papalua (Piiloi) Stream, Maui.
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BACKGROUND

The Kapala‘alaea Dam was constructed around 1885 for use in plantation agriculture and is an
earthen embankment dam. The dam was constructed within the stream channel and has a
divertible capacity of 100 mgd that is controlled by steel and wooden gates. According to the
Registration of Stream Diversion Works application (Reg.184.6 filed in 1989), Exhibit 5,
approximately 36,000 acres were irrigated from this source and all other Hawaiian Commercial
and Sugar Co. (HC&S) and EMI sources. Water was originally used for irrigation of sugar and
pineapple, watering livestock, and industrial uses including manufacturing and milling.

On October 13, 2022, East Maui Irrigation Company filed a complete SDWP.5951.6 application
that can be viewed online at: https://files.hawaii.gov/dInr/cwrm/swreview/SDWP_5951 6.pdf.

On April 23, 2023, the Commission deferred the action to allow the applicant to meet with the
Aha Moku Council and other affected parties so that the Commission can do a proper Ka Pa‘akai
Analysis.

STREAM DESCRIPTION

The Papalua Stream is located downstream of the dam, within the Kakipi surface water
hydrologic unit (6033), while the Piiloi Stream is located upstream of the dam. The National
Hydrography Dataset classified the Papalua (Piiloi) Stream as intermittent and the Division of
Aquatic Resources classified it as perennial. The total drainage area is one (1) square mile with a
maximum basin elevation of 2,030 feet. The longest flow path is four (4) miles long and the
mean annual precipitation is 121 inches. Per HAR §13-169-44, the interim instream flow
standard for the Papalua (Piiloi) Stream, as adopted by the Commission on June 15, 1988, is that


https://files.hawaii.gov/dlnr/cwrm/swreview/SDWP_5951_6.pdf
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amount of water flowing in each stream on the effective date of the standard. The effective date
of the standard is October 8, 1988.

There are a total of 21 diversions located in the hydrologic unit of Kakipi, 20 of which are
operated by EMI. The remaining diversion is owned and operated by Maui Land & Pineapple
Company, Inc. Of the 20 EMI diversions, only 6 are located on the Papalua / Piiloi Stream
tributary. Located upstream of the reservoir, one diversion on Piiloi Stream diverts water into
the Wailoa Ditch, two diversions feed the New Hamakua Ditch, and one feeds the Lowrie Ditch.
The Kapala‘alaea Reservoir bisects the Papalua and Piiloi segments of the stream and is treated
as a diversion as it was constructed in-line with the stream channel. The remaining diversion is
located downstream of the reservoir on the Papalua segment and supplies water to the Ha‘ika
Ditch.

PROJECT DESCRIPTION

Kapala‘alaea Dam, located between the towns of Ha‘ika and Huelo, Maui, has a “High” hazard
classification per the Hawai‘i Department of Land and Natural Resources (DLNR). Dams
assigned the high hazard potential classification are those where failure or mis-operation will
probably cause loss of human life. The objective of the project is to decommission and breach
the dam according to DLNR guidelines.

The Kapala‘alaea Reservoir was built in approximately 1885, and consists of an approximately
230-foot long, 48-foot-tall earthen embankment, with a 12- to 15-foot-wide crest. The dam crest
is at an approximate elevation of 600 feet mean sea level.

The overflow spillway is located on the left abutment of the dam and consists of a partially lined,
trapezoidal-shaped structure cut into the abutment. The total spillway length is approximately
115 feet. The spillway entrance is lined with concrete. The spillway invert is estimated to be at
an elevation of 594.5 feet, approximately 5.5 feet below the dam crest. Downstream of the
concrete slab, the spillway transitions into an unlined, two-stage channel. The spillway width
reduces from approximately 100 feet at the entrance to approximately 40 feet at the downstream
end. The spillway channel is estimated to slope approximately 20H:1V before dropping
approximately 55 feet into a plunge pool below.

The estimated disturbed/work area is approximately 24 acres and consists of an excavation
through the embankment that is 193 feet wide at the bottom of the maximum breach width and
40 feet high, fill and graded areas, and construction access. A riprap-lined approach and
discharge channel will be graded into the land upstream and downstream of the breach to help
smooth the transition into/out of the breach and reduce erosion within the existing reservoir area
and in the discharge channel. This results in a graded area of 10.81 acres, depending on final
configurations of fill and quantity of material hauled off site.

With the structure removed, the natural environment will be returned to its pre-dam condition.
The stream will be allowed to return to its original drainage configuration and risks of a dam
failure to the downstream area will be eliminated. The disturbed ground will be reseeded to
allow vegetation to take hold and erosion protection measures will be installed at the dam breach
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location to prevent significant erosion of the breached slopes. Erosion protection measures
include 6,500 cubic yards (CY) of rip-rap and 23,200 CY of fill place above the ordinary high
water mark. The project will take about 10 months to complete.

EMI and all contractors will utilize best practices for erosion and sediment control measures,
including all recommendations from the State of Hawai‘i Department of Health’s General
Conditions as outlined in the March 2, 2018 letter (which was modified on May 26, 2020) to
Maui County with regards to the Major Grading Permit, and the best-management practices
(BMPs) outlined below. BMPs will be employed at all times to the maximum extent practicable
to prevent damage by sedimentation, erosion, or dust to streams, water courses, natural areas,
and private property within the access right of way. No in-water work is proposed. Construction
will occur in dewatered areas only. BMPs include the following:
» Excavated material will be stored/stockpiled in a manner which will minimize the
possibility of soil/sediment unintentionally entering the environment.
 Silt fences will be established around disturbed areas and soil stockpiles. Clearing and
grubbing activities will be limited to the minimum amount necessary to complete the
work.
« Fuel shall be stored outside of sensitive habitat areas where practicable.

Best management practices will be implemented to minimize adverse effects of dam removal.
State and federal permits and requirements will be followed to minimize impacts. Any adverse
effects will likely be short-term and will be compensated by the long-term beneficial effects of
stream restoration.

Figure 2: Site Photo, Kapala‘alaea Dam, looking east. Source: Hawaii DLNR Dam Inventory System; image date
May 10, 2007.
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AGENCY REVIEW COMMENTS

Maui County, Planning Department: Application indicates that HEC-HMS was used to evaluate
hydraulic conditions downstream after abandonment of dam. HEC-HMS model outputs were
not included in the materials reviewed by the floodplain manager. Please submit HEC-HMS
report for review by DLNR. See Exhibit 1.

CWRM Staff Response: The HEC-HMS report is under review by DLNR’s Engineering
Division. As a special condition, the applicant shall provide the results of the HEC-HMS
report to the County of Maui, Planning Department Floodplain Manager and the
Commission.

Department of Hawaiian Home Lands (DHHL): No comments received.
Department of Land and Natural Resources (DLNR), Aha Moku: No comments received.
DLNR, Aquatic Resources: No comments received.

DLNR, Engineering: We have no comments. Dam Safety is currently working with Mahi Pono
on a Dam Safety Permit Application for this dam removal, and is reviewing it for any dam safety
concerns.

CWRM Staff Response: The applicant shall forward a copy of the Dam Safety Permit
Application to the Commission following submission to the Engineering Division.

DLNR, Forestry and Wildlife (DOFAW): The State listed Hawaiian Hoary Bat or ‘Ope‘ape‘a
(Lasiurus cinereus semotus) could potentially occur at or in the vicinity of the project and may
roost in nearby trees. Any required site clearing should be timed to avoid disturbance to bats
during their birthing and pup rearing season (June 1 through September 15). During this period
woody plants greater than 15 feet (4.6 meters) tall should not be disturbed, removed, or trimmed.
Barbed wire should also be avoided for any construction because bats can become ensnared and
killed by such fencing material during flight.

Artificial lighting can adversely impact seabirds that may pass through the area at night by
causing them to become disoriented. This disorientation can result in their collision with
manmade structures or the grounding of birds. For nighttime work that might be required,
DOFAW recommends that all lights used be fully shielded to minimize the attraction of seabirds.
Nighttime work that requires outdoor lighting should be avoided during the seabird fledging
season, from September 15 through December 15, when young seabirds make their maiden
voyage to sea. Permanent lighting also poses a risk of seabird attraction, and as such should be
minimized or eliminated to protect seabird flyways and preserve the night sky. For illustrations
and guidance related to seabird-friendly light styles that also protect seabirds and the dark starry
skies of Hawai‘i please visit https://dInr.hawaii.gov/wildlife/files/2016/03/DOC439.pdf.

State-listed waterbirds such as the Hawaiian stilt (Himantopus mexicanus knudseni), Hawaiian
coot (Fulica alai), Hawaiian Duck (Anas wyvilliana), and Hawaiian Goose (Branta sandvicensis)


https://dlnr.hawaii.gov/wildlife/files/2016/03/DOC439.pdf
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could potentially occur at or in the vicinity of the proposed project site. It is against State law to
harm or harass these species. If any of these species are present during construction, all activities
within 100 feet (30 meters) should cease and the bird or birds should not be approached. Work
may continue after the bird or birds leave the area of their own accord. If a nest is discovered at
any point, please contact the Maui Branch DOFAW Office at (808) 984-8100.

DOFAW recommends minimizing the movement of plant or soil material between worksites.
Soil and plant material may contain detrimental fungal pathogens (e.g., Rapid ‘Ohi‘a Death),
vertebrate and invertebrate pests (e.g., Coqui Frogs, Little Fire Ants, etc.), or invasive plant parts
(e.g., Miconia, Mullein, etc.) that could harm our native species and ecosystems. We
recommend consulting the Maui Invasive Species Committee (MISC) at (808) 573-6472 to help
plan, design, and construct the project, learn of any high-risk invasive species in the area, and
ways to mitigate their spread. All equipment, materials, and personnel should be cleaned of
excess soil and debristo minimize the risk of spreading invasive species.

To prevent the spread of Rapid ‘Ohi‘a Death (ROD), DOFAW requests that the information and
guidance at the following website be reviewed and followed if ‘Ghi‘a trees are present at the
project site that will be removed, trimmed, or potentially injured:
https://cms.ctahr.hawaii.edu/rod.

CWRM Staff Response: Added as a special condition by reference. See Exhibit 3.

DLNR, Historic Preservation (SHPD): On August 2, 2024, SHPD Project No. 2024PR01311
stated ““The SHPO concurs with the project effect determination of adverse effect captured by
U.S. Army Corps of Engineers (USACE) in the Memorandum of Agreement (MOA) executed
July 2024 to establish mitigations sufficient to resolve this adverse effect. The SHPO is a fellow
signatory along with USACE to this MOA, with the East Maui Irrigation Company, as
landowner-project proponent-permit applicant, an invited signatory. In executing the MOA, the
SHPO agrees that SHPD acceptance of an ILS and accompanying SIHP requests constitutes
sufficient mitigation of this adverse effect.

The SHPO confirms that these mitigation measures have already been completed. The only
outstanding measure of the MOA is Stipulation 1V, requiring that East Maui Irrigation Company
provide all parties to the MOA a summary report detailing work carried out pursuant to the terms
of the MOA each calendar year until the MOA expires or is terminated. This report will include
a description of the work as carried out by East Maui Irrigation Company— including scheduling
changes, problems encountered, and any disputes and objections received. The SHPO looks
forward to receiving these annual reports for review and concurrence.

SHPD hereby notify DLNR-Engineering and DLNR-Water Resource Management that the
requested MOA has been executed and the permit issuance process may continue. Should
additional work be proposed in this location that requires more extensive ground disturbance
than is covered by the MOA, NHPA Section 106 consultation with the SHPO must resume. See
Exhibit 4.

CWRM Staff Response: Staff believes that SHPD review is satisfied.


https://cms.ctahr.hawaii.edu/rod
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DLNR, Land Division: No comments received.

DLNR, State Parks: No comments received.

Dept. of Health (DOH), Clean Water Branch: The DOH standard comments can be reviewed on
their website at: https://health.hawaii.gov/cwb/files/2018/05/Memo-CWB-Standard-

Comments.pdf.

CWRM Staff Response: The lead agency for the protection of water quality is the
Department of Health, Clean Water Branch, which administers the Federal Clean Water
Act (33 U.S.C. 81251 et seq.) and the State Water Pollution Act (HRS Ch. 342D; HAR
Ch. 11-54 Water Quality Standards; and HAR Ch. 11-55 Water Pollution Control). HAR
811-54-1 through 811-54-8 defines Best Management Practices and water quality criteria
applicable to inland and nearshore waters and are based on the Federal Clean Water Act.
HAR Ch. 11-55 Appendix C defines discharges of storm water associated with
construction activity. HRS 174C-66 states that the DOH oversees the State’s water
quality control program.

Office of Hawaiian Affairs: No comments received.
US Army Corps of Engineers: No comments received.

US Fish and Wildlife Service (USFWS): Based on the Services’ extensive knowledge and
experience with consultations for the short- and long-term adverse effects of hardening riparian
areas we offer the following recommendations:

a. Hardening riparian and nearby areas exacerbates the risk and severity of flooding. When
bank stabilization is necessary we recommend methods that are more environmentally
friendly, such as the methods supported by the Federal Emergency Management Act
https://www.fema.gov/pdf/about/regions/regionx/Engineering_With_Nature Web.pdf.

b. The use of rip rap armor rock more significant issues from creating a uniform channel
with no complexity, leaving no space for natural vegetation to establish. This hardening
and lack of vegetation raises the temperature of the water and changes the ecosystem.

CWRM Staff Response: Staff notes that the recommended reference provided by USFWS
suggests bank stabilization measures that are more suited to continental U.S. streams and
not Hawai‘i streams. Staff recommends that the applicant contact and consult with the
USFWS to address their concerns and provide evidence to the Commission of that
consultation.

Public Comments: Joyclynn Costa.

Mahalo Chair and Commissioners as well as CWRM Chair for allowing time to discern and
allow all parties involved to come together for a better Maui. | did take a site visit along with a
person | consider an Aha Moku member, Mr. Pat Simmons Jr. We had a better perspective and
objective that EMI/Mahi Pono was proposing. | had posed to Mr. Vaught a question which had


https://health.hawaii.gov/cwb/files/2018/05/Memo-CWB-Standard-Comments.pdf
https://health.hawaii.gov/cwb/files/2018/05/Memo-CWB-Standard-Comments.pdf
https://urldefense.com/v3/__https:/www.fema.gov/pdf/about/regions/regionx/Engineering_With_Nature_Web.pdf__;!!LIYSdFfckKA!wZovqXjCkc3GMKw216idZq-BCigpULwPn--GYV4VmgJ6l_SbE9pNagCz87tTbdVokYRDZiNRgjpykd3fxtWUPejzri-S5WD9$
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to do with the statement within the proposal of the removal of the dam. | am referring to “that
the dam would be removed and Pi‘iloi Stream would be returned to its natural course”. You will
also find this statement in this email. As | examined the area there was not much water running.
It resembled more of a brook. | believe there is a diversion above Pi‘iloi that is taking water.
Just the name Pi‘iloi should speak volumes. | would request that the water then be shared to do
exactly what the proposal is claiming, which is to “return to its natural course”. Aha Moku looks
after the resources of each Moku and would like to see the restoration of such. I will be
contacting SHPD to make sure any features, sites and/or burials in direct alignment with this
project will not be impacted. Other families were also concerned about the impact of the roads
and Mr. Vaught assured that the roads in this area are well equipped to handle water conditions
that may occur. See Exhibit 2.

CWRM Staff Response: Per the applicant, “At the conclusion of the site visit, Ms. Costa
felt that her questions were adequately answered and that the project, as presented, could
move forward. She felt that she had a much clearer understanding of this project and the
respect and care that would be displayed throughout its operation. Additionally, | have
copied Ms. Costa here in case she would like to provide any additional comments
regarding the meeting.” Concur.

TRADITIONAL AND CUSTOMARY PRACTICES

1) The identity and scope of cultural, historical, or natural resources in which traditional and
customary native Hawaiian rights are exercised in the area.

The Applicant stated, “Please refer to Kepa Maly and Onaona Maly, Wai O Ke Ola: He
Wahi Mo‘olelo No Maui Hikina, 2001.”

CWRM Staff Response: Cultural, historical, or natural resources in which traditional and
customary native Hawaiian rights are generally protected on undeveloped land (PASH,
1993). No comments were received by DLNR ‘Aha Moku. No comments from the
public. Commission staff identified no historic sites. The reference provided by the
applicant documents native traditions, historical accounts, and oral interviews with
families of the East Maui region.

2) The extent to which those resources, including traditional and customary native Hawaiian
rights, will be affected or impaired by the proposed action.

The Applicant stated, “The proposed action will have a positive impact on stream
resources due to the restoration of connectivity of flows from above and below the
current structure. This in turn will have a positive effect on traditional and customary
Native Hawaiian rights.”

CWRM Staff Response: Staff concurs that the proposed actions should have positive
impacts in instream resources and, in turn, traditional and customary practices.
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3) What feasible action, if any, could be taken by the Commission in regards to this

application to reasonably protect native Hawaiian rights.

The Applicant stated, “The Commission's expedited approval of this application will
advance the project's work schedule.”

CWRM Staff Response: No further action as identified.

HRS CHAPTER 343 — ENVIRONMENTAL ASSESSMENT (EA) COMPLIANCE

Under Hawaii Revised Statutes (HRS) 8343-5(a), an EA shall be required for actions, as
summarized in part below, that propose:

(1)
(2)
(3)
(4)
(5)
(6)

(7)
(8)

(9)

use of state land or county lands, or the use of state or county funds;

use within any land classified as a conservation district;

use within a shoreline area;

use within any historic site as designated in the National Register or Hawaii Register;
use within the Waikiki area of O‘ahu;

any amendments to existing county general plans where the amendment would result in
designations other than agriculture, conservation, or preservation;

any reclassification of any land classified as a conservation district;

construction of new or the expansion or modification of existing helicopter facilities
within the State, that may affect: (A) any land classified as a conservation district; (B) a
shoreline area; or (C) any historic site as designated in the National Register or Hawaii
Register;

any (A) wastewater treatment unit, except an individual wastewater system or a
wastewater treatment unit serving fewer than fifty single-family dwellings or the
equivalent; (B) Waste-to-energy facility; (C) Landfill; (D) Oil refinery; or (E) Power-
generating facility.

CWRM Staff Response: The proposed action does not trigger an EA.

STAFF REVIEW

Review of the permit application by Commission staff is subject to the consideration of the legal
authorities cited in Exhibit 7.

HAR 813-168-35(b) sets out the general criteria for ruling on abandoning a stream diversion
works. Each application for a stream diversion permit to perform abandonment work shall be
made on forms furnished by the commission, shall not require a fee, and shall include:

(1)
(2)
©)
(4)
()

The name and address of the applicant;

The location and description of the proposed stream diversion work abandonment;

An assessment of the impact the abandonment will have on the stream environment;
Relevant maps, plans, and drawings; and

Other information as may be necessary for the commission to determine the merits of the
proposed stream channel alteration, including any hazards to public health, safety, or
welfare, and the desirability of issuing a permit.
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CWRM Staff Response: There are three (3) diversions located above and one (1)
diversion located below the subject action. Each owned by the applicant. Removing this
registration from active management and returning the stream to natural conditions
should not interfere with instream or noninstream uses.

RECOMMENDATION

That the Commission:

1. Approve Stream Diversion Works Permit (SDWP.5951.6) to abandon Stream Diversion
Works No. 184.6, breach and remove the Kapala‘alaea Dam, reseed, and add erosion
protection measures subject to the standard conditions in Exhibit 6 and the special conditions
below:

a. The applicant shall provide the results of the HEC-HMS report to the County of Maui,
Planning Department Floodplain Manager and the Commission.

b. The applicant shall forward a copy of the Dam Safety Permit Application to the
Commission following submission to the Engineering Division.

c. In conformance with the Division of Forestry and Wildlife recommendations,
incorporated by reference to Exhibit 3, the permittee shall observe the recommended
construction measures regarding the protection and conservation of native species, and
prevent the introduction and spread of invasive species.

d. The applicant shall contact and consult with the USFWS to address their concerns and
provide evidence to the Commission of the consultation.

Ola i ka wali,

DEAN D. UYENO
Acting Deputy Director

10
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Exhibits:

County of Maui Planning Department letter dated January 13, 2023.

Aha Moku comment letter dated May 16, 2023.

Division of Forestry and Wildlife letter dated January 23, 2023.

DLNR, Historic Preservation letter dated August 2, 2024

Registration of Stream Diversion Works and Declaration of Water Use 184.6 filed in 1989.
Standard Stream Diversion Works Permit Conditions.

Legal Authorities.

NoakrwdE

APPROVED FOR SUBMITTAL:

DAWN N. S. CHANG
Chairperson

11
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STATE OF HAWAI'l | KA MOKUFAINA O HAWAL
CEFARTMENT OF LAND AND NATURAL REECURCES
COMMISSION ON WATER RESCURCE MANAGEMENT | KE KAHUWAI PONO

December 15, 2022

Rgf: SDWEP. 50516

Michele Choutean McLean, Director
Planning Departmemnt

2200 Main Street, Suite 315
Wailukuo, HI 96793

Aloha Ms. McLean:

Fequest for Comments
Stream Diversion Werks Permit (SDWP.5951.6) Application to Abanden
East Mawi Irmigation Breach and Removal of the Kapalaalaea Dam
Papalua Stream. Haiku, Maw. Tax Map Eey: (2) 2-8-007:001

We would appreciate your review and comment on the subject permuit application within 30 days
from the date of this letter. The application is to breach and remowve the Kapalaalasa Dam and
retum the stream to natural conditions. The application is available on our website at

hitp:Vdlnr hawaii gov/cwrm/surfacewater/review/. If you have any questions, contact Rebecca
Alakai at 587-02686, or rebecca r.alalaimhawaii gov.

Ola i ka wat,
M. KALEO MANUEL
Deputy Director
Response:
( ) We have no objections { ) Additional information requested

( ) Not subject to cur regulatory authority and permit | ) Extended review penod requested
(}) Comments attached Application indicates that HEC-FIMS was msed to evaluate hydraudic condinfion downstream after
abanbondemnt of dam HEC-HMS model cutpats were nof incloded in the materials reviewed by

Contact Person: the flosdplain manazer. Flease subnirﬂlfmnpurt for review by DLNE. 17132023
c: Dam Yoo, DLNE_ Engineenng Division J, / - <7
Gary Estanislao, County of Mani Floodplain W e

EXHIBIT 1
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From: KT Productiong

T mark v, niahi LI

Cez DAMEL CO Pl Dl PRt BCales | s iaabi vl Qo Thore Lasiecs
Sulbject: Re: Kapalaalaea Dam Decommisioning Mesting

Drate: Tuesday, May 16, 2023 5:31:51 PM

Aloha

Mahalo Chair and Commissioners as well as CWEM Chair for allowing time to discem and
allow all parties mnvelved to come together for a better Maw. I did take a site wisit along with
a person I consider an Aha Moku

member, Mr. Pat Stmmons Jr.. We had a better perspective and objective that EMIMalu
Pono was proposing. I had posed to Mr. Vaught a question which had to do with the statement
within the proposal of the

removal of the dam. I am refemng to " that the dam would be removed and Pi‘iloi Stream
would be refurned to its natural course”. You will alse find this statement in this email. AsI
examined the area there was

not much water running. It resembled more of a brook. I believe there 15 a diversion above
Pi'1loi that 15 taking water. Just the name Pi'1loi should speak volumes. I would regquest that
the water then be shared

to do exactly what the proposal 1s clamung, which 1s fo "return to 1fs natural course”. Aha
Moku locks after the resources of each Moku and would like to see the restoration of such. I
will be contacting SHFD

to make sure any features, sites and'or burials in direct ahgnment with this project will not be
impacted. Other families were also concemned about the impact of the roads and Mr. Vaught
assured that the roads i

this area are well equipped to handle water condifions that may occur.

Sincerely

Joyclymn Costa
Aha Moku
Hamakualoa Fep.

On Mon, May 135, 2023 at 11:16 AM =mark vaught@@mahipono com= wrote:
Aloha Chairperson Chang,

As per the Commission’s request at the Commission meeting of Apnl 18, 2023, for a
representative of East Maw Imgation Company, LLC. to meet with a representative of the
Hamakualea “Aha Moku Council regarding the above dam removal project, please be
advised that the meeting took place on Friday, May 12 beginning at @ AM. Present were
Mark Vaught — EMI, Tiare Lawrence — Mahi Pono, Joyclynn Costa - “Aha Moku and Pat
Simmons, Jr. — Guest of Joyclynn Costa.

The group traveled to the site and the project was discussed at length including the different
aspects of how the area would look upon completion. The basic message was that the dam

EXHIBIT 2
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would be removed and P1'1lo1 Stream would be retumed to 1ts natural course. This would
mclude implementing recommended project specific stream channel and bank preservation
MEeASUIes.

At the conclusion of the site visit, Ms. Costa felt that her questions were adeqguately
answered and that the project, as presented, could move forward. She felt that she had a
much clearer understanding of this project and the respect and care that would be displayed
throughout its operation. Addifionally, I have copied Ms. Costa here i case she would hike
to provide any addifional comments regarding the meeting.

Mahalo,

Mark K. Vaught

Director, Water Eesources

Mahi Pono, LLC

Phone: (808) 579-9516

Site: www mahipono com

Email: mark vaught'@mahipono com
Address: P.O. Box 1104 Puunene, HT 967384

The information contained in this message may be privileged and confidental and protected from disclosare. If
the reader of this message is not the intended recipisnt, or ;o employee or agent responsible for delivering this
meszaze i the intended recipient, you are hereby notified that any dissemimaton, distmibution or copying of
this commumication is smictly prohibited If you heve received this commumication in ermor, plesse notify us
immeddistaly by replying to the message and deleting it from your compuier.
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January 23, 2023
MEMORANDUM Log no. 3951
TO: M Kaleo Manuel, Deputy Director

Commussion on Water Resource Management

FROM: LAINIE BEREY, Wildhfe Program Manager
Davision of Forestry and Wildlife

SUBJECT: Ihvision of Forestry and Wildlife Comments for the Stream Channel Alteration
Permit (SCAP.5951.6) Application for the Breach and Removal of the
Kapala“alaea Dam on Mawi

The Department of Land and Natural Fesources, Division of Forestry and Wildhife (DOFAW) has
recerved your request for comments for the SCAP 3951 6 Application to breach and remove the
Kapala“alae Dam located between the towns of Haiku and Huelo, on the island of Maw; TME: (2)
2-8-007-001. The proposed project consists of breaching the embankment to elinmmnate the nisk of a
dam breach and resulting flood waters. Kapala®alaea Reservoir will be breached according to DLINE.
Gudelines which will result in a 193-foot-wide (at the bottom of the maxmmm breach width) and
approxumately 40-foot-tall breach through the mam embankment. The site will be retumed to a
condition simular fo what existed before the dam was constructed.

The State hsted Hawanan Hoary Bat or “‘Ope’ape’a (Lasiurus cinereus semoius) could

ocour at or mn the vicimty of the project and may roost in nearby trees. Any requured site cleanng
should be timed to avoid disturbance to bats dunng their birthing and pup reanng season (fime 1
through September 13). Dunng this penod woody plants greater than 15 feet (4.6 meters) tall should
not be dishorbed, removed, or timmed.  Barbed ware should also be avoided for any construchon
because bats can become ensnared and killed by such fencing material dunng flight.

Arnificial hghting can adversely mmpact seabirds that may pass through the area at mght by causing
them to become disonented This disonentation can result mn therr collision with manmads

stuchures or the grounding of birds. For mghttime work that mught be requred DOFAW
recommends that all lights used be fully shielded to nummize the attraction of seabirds. Nighthme
work that requires outdoor lighting should be avoided dunng the seabird fledging season, from
September 15 through December 15, when young seabirds make their mmden voyage to sea.
Permanent lightmg also poses a nsk of seabird atitaction, and as such should be numinmzed or
ehminated to protect seabird flyways and preserve the mght sky. For illustrations and gudance
related to seabird-fendly hight styles that also protect seabirds and the dark starry skies of Hawai 1
please visit hitps://dinr hawan gov/wildlife/files201 603/ DOC439 pdf.
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State-hsted waterbirds such as the Hawanan shlt (Himanfopus mexicanus knudseni), Hawanan coot
(Fulica alai), Hawanan Duck (Anas wyvilliana), and Hawanan Goose (Branta sandvicensis) could
potenhally occur at or in the vicimity of the proposed project site. It 15 against State law to harm or
harass these species. If any of these species are present dvnng construction, all activities within 100
feet (30 meters) should cease and the bird or birds should not be approached Work may contmme
after the bard or birds leave the area of their own accord. If a nest 15 discovered at any point, please
contact the Mau Branch DOFAW Office at (808) 984-8100.

DOFAW recommends nummmzing the movement of plant or seil matenial between workstes. Soil
and plant material may contain detrimental fimgal pathogens (e.g., Rapd “Ohi‘a Death), vertebrate
and mvertebrate pests (eg., Coqu Frogs, Little Fire Ants, etc), or mvasive plant parts (eg.,
I'-.-:[imnia, Mullem, etc.) that could harm our native spbl::ies and ecosystems. We recommend

the Maw Invasive Species Commuttee (MISC) at (808) 573-6472 to help plan, desigm,
and construct the project, leam of any high-nsk mvasive species mn the area and ways to nmtigate

their spread. All equipment. materials, and personnel should be cleaned of excess soil and debns to
mummmze the nsk of spreading mvasive species.

To prevent the spread of Rapid “Ohi‘a Death (ROD), DOFAW requests that the information and
guidance at the followmg website be reviewed and followed 1f “Gha’a trees are present at the project
site that will be removed, tnmmed, or potentially mpured: https:/'cms ctahr hawan edu'rod.

We appreciate your efforts to work with our office for the conservahion of our native species. These
comments are general suudelines and should not be considered comprehensive for this site or project.
It 15 the responsibahity of the apphcant to do ther own due diligence to avoid amy negative
environmental mypacts. Should the scope of the project change sigmficantly, or should 1t become
apparent that threatened or endangered species may be mmpacted, please contact our staff as soon as
possible. If you have any questions, please contact Myma N. Girald Pérez, Protected Species

Habitat Conservation Planming Associate at (808) 265-3276 or myima girald-perez@hawan. gov.
Sincerely,
L yste ."n-l:l.,-
LAINIE BEFEY

Wildlife Program Manager
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Carty 5. Chang, Chief Enginesr
State of Hawai®i
Dapartment of Land and Watral Besources

Engineering Division

IN BEPLY REFER TO:
Project Mo, 2022FR01311
Do Mo, 2408MA02
Architectre,
Archasology

P.O. Box 373

Homoluln, Hawail 95800

/o Jesze Colandrea

Email: jesse k.colandrea/mhaswan gov

Dean I, Uyene, Acting Depury Director for Water Resonrce Management
State of Hawai“i

Dapartment of Land and Matural Resources

1151 Punchbowl Street, Room 227

Honolulo, Hawaii 96813

Email: dean 4 ovenoi@hawaii sov

Kirsten Lara, Fegulatory Specialist

Department of the Army

U5, Army Corps of Enpineers, Honohiba Dristrict
Fort Shafter, Hawai'i 06858-5440

Email: kirsten flara/@nssce sy mil

Dwear Carty 5. Chang, Dean D). Uyeno, Kirsten Lara:

SUBIECT: Hawaii Revised Statutes (HES) Chapter §E-42 and National Historic Preservation

Act (NHPA) Section 104 Historic Preservation Review —

Section 104 Determination of Effect and Execufion of MOA (DA File No. POH-2022-00023)

Diam Safety Permit 88

Stream Diversion Works Permit (Application No. SD'WE 5851 6)
Eapala“alaea Reservoir (MA-0094) Remowval

Halehaku Abupua“a, Himakualea District, Island of Mami
TME: {¥) 2-8-M7:001 por.

Thiz letter contimmes the State Historic Preservation Division's (SHFD =) review of the subject permits and proposed
project fitled Eapala‘alsea Feservoirr (MA-0094) Bemoval The cuwment letter supplements three previous SHFD
Feview Letters concerming the same projectundertaking (Doc. Nos. 230404A04, 2307WA03, 2403MA0G). This
project to decommission the earthen dam associsted with the privately-owned Kapala®slaea Beservoir—located just
maukas of Hana Highway on the North Shore of Mani—uwill inchode the breaching of the dam embankment according
to DLME. Guidelines, in order fo remove the reservoir's ability to impound water and refurn the site fo something
approximating its pre-dam condition 4 HES §6E-42 Historic Preservation Beview was miggered by DLNE s issuance
of Dam Safety Permit 88 and the seeking of Stream Diversion Works Permit approval by the Commission on Water
Fespurce Management (CWEM, Applicadon Mo, SDWP.5051.6). The project was determined an undertaking, and
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Carty 5. Chang, Diean I, Uyeno, Kirsten Lara
Amgnst 2, 2024
Page 2

thms subject to NHPA Section 106 compliance per 36 CFR 800.16(y), by the United States Ammy Corps of Engineers
(USACE) due to it requinng a Department of Army (DA) permit pursuant to Section 404 of the Clean Water Act.

The SHPFD previously accepted the ILS report titled Fimal Infensrve Level Survey, Eapala aloea Reservoir, Halehaku
Ahupua ‘a, Hamakualog District, Mawi Coundy TME J27 2-5-007:001 (por) (MASON 2024) as meeting the minmirmum
requirements of HAR 513-284-5. The SHPD agreed with the significance and imtegrity evalustions for the
Eapala“alaea Beservoir (SIHE 50-50-06-09010) and adjacent Lowrie Ditch (SIHP 50-50-10-01508) conveyed in that
ILS and made a project effect determination of “Effect, with agreed upon mitigation commmifments”, per HAR §13-
284-T(a)(2). The SHPD further agreed that the finalized 1.5 and accompanying SIHP requests constimte sufficient
mitigation, in the form of architectaral recordation of the histonic properties to be affected (per HAR §513-284-
E(a)(1)(B)). The HES §6E-42 Historic Preservation Beview process is concluded.

The SHFO confirms it has received adequate documentation per 36 CFE 800.11 to understand: the namre of the
undertaking, including its scope and Area of Potential Effect (APE); the pressnce or likely presence of Mational
Fegister of Historic Places (MEHEP)-eligible historic properties within the APE; the potential for the undertaking to
adversely affect those historic properties; conditions of project implementation designed o avoid and mitigate possible
adverse effects; and consultation with WHOs and other community groups. See previous SHPD Review Latiers (Doc.
Mg, 230400404, 2307THA0DS, 24030 AN for SHPO concems and concummences on these pomis.

The SHPO concurs with the project effect determination of adverse ¢ffect captared by U5, Anoy Corps of Engineers
(U5ACE) in the Memorandum of Agreement (MOA) executed Foly 2024 to establish mingations sufficient to resolve
this adverse effect The SHPO is a fellow signatory along with TUSACE to this MOA, with the Ezst Mani Imigation
Company, a5 landowner-project proponent-permit applicant, an invited sizgnatory. In executing the MOA | the SHPOD
agrees that SHED acceptance of an ILS and accompanying STHP requoests constitotes sufficient mitization of this
adverse affect.

The SHPD confirms that these mitization mezsures have already been completed The only putstanding measore of
the MOA is Stipulation IV, requiring that East MMam Imigation Company provide all parties to the MOA 2 summary
report detailing work carmed put pursusnt to the terms of the MOA each calendar year nntl the MOA expires or 1s
terminatad. This report will inchade a descripion of the work as carmied out by East Mauwi Imigation Company—
including scheduling changes, problems encountered, and any disputes and objections received. The SHEPO loolks
forward to receiving these anmmsl reports for review and conowrrence.

SHFD hereby notify DLWE-Enginesring and DLNE.-Water Resource Management that the requested MO A has been
executed and the permit issnance process may contioue Should additional work be proposed in this location that
requires more extensive ground disturbance than is covered by the MOA, NHPA Section 106 consultation with the
SHPO must resume.

Note: In the unlikely event that subsurface historic resources, inchiding lnunan skeletal remaing, structural remains,
oultural deposits, artifacts, sand deposits, or sink holes are wdentified duning ground-dishabing work, cease work m
the immadiste vicinity of the find, protect the find from addifional dismrbance, and contact the SHPD, per HAR §13-
280-3 and HAF §13-300-40.

USACE is the office of record for this undertaking per WHPA Secton 1046, Please maintain a copy of this letter with
your envirenmental review record for this undertaking,

Please contact Mary Eodama Historic Architect, at Mary Eodamafhawaii gov, for any concems reganding
architectural resgurces; or Megan E. Alvarez, Historic Preservation Archaeslogizt IV, at Megan Alvarez mhawsaii zov,
for any matters regarding this letter.

Alcha,

mm‘E‘ 5. Chang

DLME Chairperson
State Historic Preservation Officer



Staff Submittal August 20, 2024
SDWP.5951.6 Papalua (Piiloi) Stream, Maui

Carry 5. Chang, Dean D). Uyeno, Eirsten Lara
August 2, 2024
Page 3

oc: DLNE CWEM, dinr cwnm/mhawaii zov
Lance Nakammra, Connty of bMaw D5A dsa ensinsenns @ manicounty. gov
Mark Vanght, Mahi Pono/East Maw Imigatdon Company mark vaughtigmahipone. com
Jazon Eent, Kleinschmidt jason kentigklsinschmidtsroup. com
Polly Tice, ptidmasonarch com
Dree Ruzicka, dnigmasonarch com

Artachment: Memorandum of Agreement among the UL dmay Corps of Engineers, the Howail Swate Histeric
Prezervation Officer, and the Eazt Maw Irrigation Company Reparding the Kapala ‘nlaea Reservoir
(AL4-0004) Bemoval, Halehaku 4kupua ‘a, Hamakualea Dizorics, Island of Mawi, Howai 7 (Executed
Taly 2024
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MEMORANDUM OF AGREEMENT

Among the
U.S. ARMY CORPS OF ENGINEERS,
THE HAWAII STATE HISTORIC PRESERVATION OFFICER
And the
EAST MAUI IRRIGATION COMPANY
Regarding the
THE KAPALA'ALAEA RESERVOIR (MA-0094) REMOVAL
HALEHAKU AHUPUA*A, HAMAKUALOA DISTRICT, ISLAND OF MAUL HAWAI'l

WHEREAS, the Honolulu District, U.S. Army Coeps of Engineers (USACE), Regulatory Office
received a Department of the Army (DA ) permit application (designated as Permit Application No.
POH-2022-00023) from East Mawi Irrigation Company (EMI) associated with the Kapala‘alaca
Reservolr (State Dam 1D No. MA-0094) Removal project located at Latitude 20.9132° N, Loagitude
«156.2580° W; Tax Map Key {2) 2-8-007:001; within the Papalua Stream, 225 Peahi Road, Haiku,
Island of Maui, Hawai‘i; and

WHEREAS, the USACE has determined that the project is an Undertaking, as defined in 36 Code of
Federal Regulations (CFR) 800,16(y), due to necessity for the USACE’s issuance of a permil pursuant
to Section 404 of the Clean Water Act and, thus Is subject to review and consultation with the Hawai‘i
State Historic Preservation Officer (SHPO) and other interested parties under Section 106 of the
National Historic Preservation Acl. 16 U.S.C. (NHPA). and its implementing regulations {36 Code of
Federal Register (CFR) § 800; and

WHEREAS, the proposed Undertaking to decommission the earthen dam associsted with the
privately-owned Kapala'alaca Reservoir would include the breaching of the dam embankment
according to the State of Hawall Depariment of Land and Natural Resources (DLNR) Guidelines, (n
order to remove the reservoit’s ability to impound water and retum the site to something
approximating its pre-dam conditions, An excavator and bulldozer would be used to breach the dam
creating a 193-foot-wide (at the bottom of the maximum breach width) and 40-foot-tall opening
through the main embankment, Up to 23,200 cubic yards (CY) of dam embankment material would
be removed, with 2,861 CY of matecial deposited into 0.24 acre below the ordinary high-water mark
(OHWM) inside a “sink hole™ depression and the rest would be deposited in upland areas. Up to 6,500
CY of clean riprap would be used to line the breached approach and discharge channel. Of the
6.500 CY of niprap, up to 1,935 CY would be deposited into 0.06 acre below the OHWM. The
breached channel would be protected from erosion and scour by riprap, and the disturbed arcas
would be seeded to allow for vegetation growth after construction is completed. The site would
be returned to a condition similar to what existed before the dam was constructed: and

WHEREAS, the USACE has defined the permit urea and the Area of Potential Effects (APE) as
synonymous and & comptising approximately 24 acres within Tax Map Key (TMK) (2) 2-8-007:001.
The APE is describad as being within the “limits of disturbance™ (LOD) boundary outlined in the
Drawing Sheet — Limit of Disturbance (LOD) Defining Project Area/APE provided by the USACE.

Kapala'alara Dam Removsl
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The SHPO concurred with the Undertaking's APE in a letter dated July 6, 2023 (SHPD HICRIS
Project Mo, 2022PRO1311, Doc. No, 2HTMAD3),

WHEREAS, n Secretary of the: Interior (SO0 j-gualified historical mrchitect has identified and evaluated
the Kapala“alaca Reservoir (State Invertory of Historic Places [SIHF] 50-50-06-09010) to be a historic
property eligible for Histing in the MNationsl Regisser of Historic Places (NEHP) as meeting the
requirements of age, significance, and inegrity under 36 CFR § 60.4; and

WHEREAS, the USACE identified fwn historic properties within the APE, the Kapala®alaea Reservair
{SIHP 505004050100 and the Lowrie Ditch (STHP 50-50=10-01308), and it has been defermined that
the Undertaking will have an adverse gffect on the NRHP-cligible Kapala‘alsea Reservoir (SIHP 50-
A0-06-09010), per 36 CFR. § B0O.5(a)(1}, to which the SHPO has concurred; amnd

WHEREAS, per 36 CFR § 300.4{d 2} the USACE has consulted with the Offfce of Hawalian A ffaim
(OHA), and other Mative Hawaiian Organizations (NHOs) and interested parties regarding the effects
of the Undertaking on historic propertics; and

WHEREAS, pursuant to 36 CFR § 800.6(c)2}, and because of their rale as the applicant for the DA
permit, the USACE invited the EMI 1o sign this Memorandum of Agreement (MOA) as an Invited
Signatory; and

WHEREAS, the USACE consulted with the SHPO and the EMI in accordance with Section 106 of
the NHPA and 16 USC § 470, to resolve the effects of the Undertaking on historic properties; and

WHEREAS, in accordance with 36 CFR § B00.6(a) 1 ), the USACE has notified the Advisory Council
on Historic Preservation (ACHP) of its adverse effect determination and provided the specified
documentation, and the ACHP has chosen not to participate in the consuliation pursuant to 36 CFR
& RO0.6Ca) 1) iin); and

NOW, THEREFORE, the USACE, the SHPO, and the EMI wpren that showld the Lindemnking movwe
forward 1o construction, the following USACE-enforced stipulations aim to resolve adverse effiecis 1o
hestoric propertics associated with the Undertaking, and that these stipulations shall govern the
Undertaking and all of its parts unless this MOA expires or is amended of i3 terminated.

STIPULATIONS
L MITIGATION COMMITMENTS

The USACE shall ensure that the following commitments are carried ot to avoid, minimize, or
mitigate the adverse effects on historic properties:

A, EMIT was responsible for ensuring that an Architectural Intensive-Level Survey (ILS) Report
was completed that provided documentation of the Kapala'alsea Reservoir (STHP 50-50-04=
09010) and the Lowrie Ditch (SIHP 50-50-10-01 508}, within the APE, and submiital of the drafi
ILS Report to SHPD HECRIS Propect Mo, 2022PRO031 1 for SHPD s review and approval, The 1IL5
Report was completed by a SOI-qualified architectural historian. The ILS Report provides the full
history of the Kapaka“alsea Reservair and the Lowrie Ditch end includes an assessment of the
seven gapects of integrity and sie significance for both historic properties on their cwn and as
contributing elements of the East Mani Imgation Company ditches, and for eligibility to be listed
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in the National Register of Historic Places in accordance with Criteria A—ID per 36 CFR 60, Th
ILS Report also assessed the potemiial impacis of the Undertaking on the character definin
features of the Kapala‘alaea Reservolr and the Lowrle Ditch and recommended appropriab
mitigadion measires,

B. In fulfillment of this stipulation, Dee Ruzicka, an S00-gualified architectural historinn with
Muson Architects, compleded the ILS report on behalf of East Maw Imigntion Company. The
IL5S Repoct, titled Final frtensive Leve! Survey, Kapale ‘wloee Rezervolr, Hoaleloku Ahg o,
Hemakwalow Dizerict, Mowi Cownty TME (2] 2-8-0007: 007 (por ) {(MASON, February 2024)
documented Kapaln‘zlaes Reservoir and the Lowrie Ditch sections adjacent to Kapala*alsea
Reservolr, The report examined the reservoir and diteh for historical sipgnificance and found they
met significance eriteria. The reporl recommends Architectural Recordation ns mitigation for
the hustoric property affected, Kopala“alaca Reservolr, and fusther recommends. the 1LS Beport
&5 sulflcient recordation fo serve as mitigntion a5 it docuements the historic propenties’ Mstorical
development and context, design and physical alterntions, and architectural characteristics,
including character-defining features, and contains excellent views of the reservoir basin,
upstream &ind downstream shopes, and the crest of the dam,

C. The SHPD reviewed the draft 1LS Report and agreed with MASON's significance and
integrity evaluations for the Kapala®alsea Reservoir (SIHP 50-50-06-09010) and adjscent
Lowrie Ditcl (STHP 50-50-10-01508). Additionally, the SHPD agreed that the Final ILS
report &md the accompanying STHP requoests constitute sufficient mitigation, m the form of
architectural recordation of the historic progerties 1o be affected (per Hawan Admimistrative
[HAR] 13-284-8{a) I KB) as stated in SHPDs letter dated March 28, 2024 (Do, No.
2403 M Al

o DURATION

ais MOA will expire if its terms are not carried out within five (5) years from the date of its
iecution, Prior to such time, the USACE may comsult with the other signatories to reconsider the terms
“the MOA amd amend it in sccardance with Stipulation V1 below,

. POST-REVIEW DISCOVERIES

paotential historic propertles or buman burals are discovered or unanticipated effecis on hissoric
sperties occur, the EMI shall ensure all project work ceases In the vicinity of the find {minimum 10
at-wide butfer asound find) and comply with the following:

A, If previously unidentified non-burial historic properties, or umanticipated effects are
discovered. the EMI shall follow Hawaii Administrative Rules (HAR) Chagpter 13-280 “Rules
Croverning General Procedures for Inadvestent Descoveries of Historic Properties During a
Project Covered by the Historie Preservation Review Process”™ and the USACE slall follow the
36 CFR 80013 Post-review discovertes.

B, [Ifcultwral materials are discovered during consiruction, all esrth-moving activity within and
arpund the immediate discovery area will be diverted until a qualified aschasobegist can assess
the nature and significance af the find. The SHPO will be notified and consulted in writing per
NLA. of this Memarandum of Agreenent,
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C. If human remains are discovered, the remains shall be covered and protected in place in
such a way that minimizes further exposure or damage. Further disturbences and activities shall
cease in any area or nearby area suspected o contain human remains. The SHPD and Police
Department shall be contacted immediately. The EMI shall follow HAR 13-300-40 “Inndvertent
Discovery of Human Remains™ and SHPD's written directives.

D. No work shall proceed in the vicinity of an inadvertent find without written concurrence
from the SHPOL

IV, MONITORING AND REPORTING

Each calendar year following the execution of this MOA until it expires or is terminated, the EMI
shall provide all parties to this MOA a summary report detailing work undertaken pursuant 1o s
termes. Such repart shall include any scheduling changes proposed, any problems encountered, and
any dispuites and objections received in USACE's efforts to carry out the terms of this MOA.

A, All parties to this MOA will have thirty (307 calendar days 1o review the summary repost
and provide comments and idendify any additional or unforeseen adverse effects 1o
historie proparties,

B. If, after review of the summary report, any party to this MOA identifics that the Undertaking
resulbed in additional, previcusly unforeseen, effects to historic properties, they shall notify
the SHPC amd the DSACE,

. If no parties to this MOA respond within ihirly (30} calendar days, the USACE may
g ume concurrenoe with the summeary repon.

V. MSPFUTE RESOLUTION

Should any Signatory or Invited Signatory to this MOA object at any time {0 any actions proposed o
the manmer in which the terms of this MOA are implemented, the USACE shall conault with the
objecting pariy{ies) o resolve the objection, 1T the USACE determines, within thirty (300 calendar
days, that such chjection(s) cannat be resolved, the USACE will:

A, Forward all documentation relevant o the dispute, including the USACE s proposed
resalution, fo the ACHP in accordance with 36 CFR § S00.2(bH2). The ACHP shadl
provide the USACE with s advice on the resolution of the objection within thirty (341}
calendar days of receiving adeguate documentntion. Prior to reaching & final decision on the
disparte, the USACE shall prepare a written response theat takes indo account any timely advice
ar comnments regarding the dispate from the ACHP, Signatories, and Invibed Signatories, and
provide them with a copy of this written response.

B. If the ACHP does not provide its advice regarding the dispate within the thiry (300 day-
time period, the LUSACE may make a final decision and proceed accordingly, Prior to
reaching such a final decision, the USACE shall prepare a written response that akes
inio account any timely comameints regarding the dispute from the Signatores and [nvited
Signatories to the MOA and provide tsem and the ACHP with a copy of such sesponse,

C, The USACE's responsibility to carry owt all other actions subject fo the ferms of this
9
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MOA that are not the subject of the dispute remain unchanged.
VI, AMENDMENTS

This MOA may be amended when such an amendment is agreed to in writing by all Signatories. The
amendment will be effective on the date a copy signed by all of the Signatories is filed with the ACHP,

VIL. TERMINATION

If any Signatory to this MOA determines that its terms will not or cannot be carried out, that party shall
immediately consult with the other partics to attempt to develop an amendment per Stipulation VI,
above. If within thirty (30) calendar days (or another fime period agreed 1o by all Signatories) an
amendment cannot be reached, any Signatory may terminate the MOA upon written notification to the
other Signatories.

Omce the MOA is terminated, and prior to work continuing on the Undertaking, the USACE must either
(n) execute an MOA pursuant to 36 CFR § 800.6, or {b) request, take into account, and respornd to the
commeats of the ACHP under 36 CFR § 800.7. The USACE shall notify the Signatories as to the course
of action it will pursue.

Ifany Signatory to this MOA determines that its terms will not or cannot be carried out, that party shall
immediately consult with the other parties to attempt to develop an amendment per Stpulation V1.
above. If within thirty (30) calendar days (or another time period agreed to by all Signatories) an
amendment cannot be reached, any Signatoey may terminate the MOA upon written notification to the
other Signatories. Once the MOA is terminased, and prior to work contimuing on the Undertaking, the
USACE must either (a) execute an MOA pursuant to 36 CFR § 800.6, or (b) request 1o take into
sccount, and respoad to the comments of the ACHP under 36 CFR § 800.7. The USACE shall notify
the Signataries as to the course of action it will pursuve.

Vil EXECUTION
EXECUTION of this MOA by the USACE, SHPO. and EM1 has taken into account the effects of this
Undertaking on historic properties and afforded the ACHP an opportunity to comment. The USACE
must submit a copy of the executed MOA, along with the documentation that is specified in 36 CFR

§ 8001 KD to the ACHP prior to approving the Undertaking in order to mees the requirements of
Section 106 and 36 CFR § 800.6(b){ | Xiv).

Note: Signatures start on next page.
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SIGNATORIES

HONOLULU DISTRICT, U.5. ARMY CORPS OF ENGINEERS

— P
By ['fw-__é:__-‘._F ml:.u.n_nli:-n— Date: July 17, 2024

Tthe:

Jen Mlartin

Chief, Regubatary Office

U5 Army Corps of Engineers
Homoduls [Hstrict

ON BEHALF OF:

Adrien Biggerstaff, Ph.D., P.E.. PMP
Leuitenant Colonel, LIS, Army
District Engrmaer

Contact Informsiion:

Kirsten Lasa

Regulatory Specialis

LIS, Army Corps of Engimneers
Honalulu District Office, Building 252
Fart Shafter, Hawnii 96858

Phone: BH-8354307

Email: Kirsten. F.Laradghsnce. army.mil

Mode: Signatures continee on next page.
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HAWAI STATE HISTORIC PRESERVATION OFFICER.
By ‘%-"- : Jul 24,2024

Title:

Dawn M. 5. Chang, Esg.
State Historic Preservation Officer

Contact Information:

Dawn M. 8. Chang. Esq.

State Historic Prescrvation Oficer
DLNR Chairperson

DLNE Wi Office

Kalanimoku Buibding

1151 Punchbowl Street

Honolule, Hawaii 96813

Fhaone: (808) S87-0400

Emuil: Duwn, Changiahawailgov

INVITED SIGNATORIES

EAST MALIT TRRIGATION COMPANY

August 20, 2024

Byjhmﬂ k. Vﬂmé} pate: 1/ 1§ [2024

Title:

Mark B, Vaught
Diractor, Water Resaurcas

Contact Information:

Mok K. Vawght

CHrecior, Water Resources East

Maui Imigation Company

P.O. Box 1104

Pu'umene, Hawaii 96784

Phone: B08-379-95156

Email: Mark Vausghti@mahipono.com
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Fore #0192

MEUE |V ED

COMMISSION ON WATER RESOURCE MANAGEMENT - A1 28 P 2 l9
of Lano ano Natuan Resources
Dvision oF Waren Resourcs MANAGENENT M, WATES
o TE 2
' LAND: Qe VELOPMENg
REGISTRATION OF STREAM DIVERSION WORKS

DECLARATION OF WATER USE

of this fom o eech Sutue on
- mm—:m.&'-?nwmmm ABD aeE
STREAM NAME: KAPALAALEA ISLAND- MAUT
DIVERSION STRUCTURE NAME: ___ ¥apalaalea Reservoir
DIVERSION SYSTEM NAME: Hadicu Ditok
DIVERSION WORKS OPERATOR B. OWNER OF DIVERSION WORKS SITE
Firm name: East Maui Irrigation Co. Ltd. Firm name: _Same az A
Contact person; _Garret Hew Contact person:
Address: __ P, Q, Box B Address:
Paia, Maul, Hawai]
Zb: 96779 mm: 579-9516 Zb: Phone:

. STREAM DIVERSION LOCATION
Tax Map Key: __2-8-07 Town, Place, District: YAPALAALASA
Attach USGS "Quad® map (scale 1:24,000), tax map, or other map showing the diversion location.

. STREAM DATA

Streamflow at divarsion site Is: [T Perennial (wase « wees towng) (7] IMEmMitient (Crance i scestimes <ry)
Is stream®ow gaged? ] Yes ] No

Hf yes, provide gage name, and show location on map. Name:
Average flow before diversion: : Cmgd [Jgpm [Jois

. DIVERSION STRUCTURE DATA
Year constructed: 1914 est, EIVEtION {asews rwer soa i) ©
Dwersion structure is: ] Concrete [ Wood [] Ppe [ Other (Desare): Dirt embankment

Diverted flow is: (3 Comtrolled  [] Uncontroled 5y steel & wooden gates
Dwvenable capacity is: __100 g jmgd [Jgem [Jcfs

Submit an “as-buik® drawing and dated photograph of the diversion works, If avallable,

. .. [continued owver)
For Officlal Use Oniy:
Fisld checked by: Date: latinge: _____ Hydmilogic Und:
Comments: Longiude: State Diversion No.:

Referances Hawii Aevtssd Satiten, Craptor 174C.
Himad Admaridraive Ruses, Chapters 13167 % 13174,

EXHIBIT 5
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F. DECLARATION OF WATER USE

August 20, 2024

ROTE! Thi o e Daclerafion of Wer Lisa b o abisin infeena [ ol e Slmie's wler
L] 'B':tlm

Location and name of maasuramen poird {Show on omsen map): _Baiku Ditch gaging station @ Malike

Water use data are recorded: B Continuously O Daiy O Cuner:

wuwmqmmumm 0 i O Rating fume O cnmer
Deseription: o

et @ 30 minute punch intervals.
Cuaniity ol LIse [Mepo gaged or ssbrmaisd mosy waior 0 fnm B dhanson desorbed o 110 mwoems S of s e for e
calender peer 1o through 1987

WATER LISE, IN {urit of maasuramant)
1683 1584 1965 1966 1987
_Januany
_Fabruary
| March
| April
My
_aluns
iy
__m
. Saplember —
L Dctobar
o owember
_ Decamber
AMMLIAL
Typical fimes of usage: 24 hours
Typit of LS8 (Check all eslegery brses thas spply and provids sdstionsl istormatios: s instosss. |
Gl gy Agdnional Inicemation
O Municipal
mum
] Domastic [ssiers Mumber of servica connections:
Erving 35 gl o b Approwimately 36,000 asres are irrigated
B Irrigat + from this source and all other HCES &
CI'EHHE] D ﬂl.m'r E_le EMICO. sources.
Criher (specify):
e T
kathod: [ Orip Fumow L] Sprnkiar
@ Inaustrial Ococling [ Manwutaciuring CE mm
] Other {specity):
O Mitary
B Other Spacily (e, hydmekar, spaschus, sic ), _ Liveetock

Lcation af Lh&dbunhl-w-mu-.m it 0 the dhemion. and isdcsis on calion map.  H weisr s used by
s, subvnil & il of tei AT Bed
Tae ancloged list = Haiku Ihtah = Wabar yaerd

I declare that the comients of the above Declaraion of Waber Use are, o ihe best of my
knawledge and belled, rue, comecl, and complete.

Wiler Usar's Signature: %m.f% Data: fﬁrﬁﬁ_
Printed Mame: _____Garzet law
Firm or Title (Diversion Oparator, gic.}; _ Superintendent-Adminiatration, EMICD.
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STANDARD STREAM DIVERSION WORKS PERMIT CONDITIONS
(Revised December 15, 2020)

1. The permit application and staff submittal approved by the Commission at its meeting on the above date
shall be incorporated herein by reference.

2. The permittee, owner and/or operator of the stream diversion works shall provide and maintain an
approved meter or other appropriate device or means for measuring and reporting total water usage on a
monthly (calendar or work schedule) basis to the Commission per HAR 813-168-7 Report of Water Use.

2. The project may require other agency approvals regarding wetlands, water quality, grading, stockpiling,
endangered species, and floodways. The permittee shall comply with all other applicable statutes,
ordinances, and regulations of the Federal, State and county governments, including, but not limited to,
instream flow standards.

3. The permittee, his successors, assigns, officers, employees, contractors, agents, and representatives, shall
indemnify, defend, and hold the State of Hawaii harmless from and against any claim or demand for loss,
liability, or damage including claims for property damage, personal injury, or death arising out of any act
or omission of the permittee or his successors, assigns, officers, employees, contractors, and agents under
this permit or related to the granting of this permit.

4. The permittee shall notify the Commission, by letter, of the actual dates of project initiation and
completion. The permittee shall submit a set of as-built plans and photos in pdf format of the completed
work to the Commission upon completion of this project. This permit may be revoked if work is not
started within six (6) months after the date of approval or if work is suspended or abandoned for six (6)
months, unless otherwise specified. The proposed work under this stream channel alteration permit shall
be completed within two (2) years from the date of permit approval, unless otherwise specified. The
permit may be extended by the Commission upon showing of good cause and good-faith performance. A
request to extend the permit shall be submitted to the Commission no later than three (3) months prior to
the date the permit expires. If the commencement or completion date is not met, the Commission may
revoke the permit after giving the permittee notice of the proposed action and an opportunity to be heard.

5. Before proceeding with any work authorized by the Commission, the permittee shall submit one set of
construction plans and specifications in PDF format to determine consistency with the conditions of the
permit and the declarations set forth in the permit application.

6. The permittee shall implement site-specific, construction Best Management Practices in consultation with
the DOH Clean Water Branch and other agencies as applicable, that are designed, implemented, operated,
and maintained by the permittee and its contractor to properly isolate and confine activities and to contain
and prevent any potential pollutant(s) discharges from adversely impacting State waters per HRS Ch.
342D Water Pollution; HAR 811-54-1 through 811-54-8 Water Quality Standards; and HAR Ch. 11-55
Water Pollution Control, Appendix C.

7. The permittee shall protect and preserve the natural character of the stream bank and stream bed to the
greatest extent possible. The permittee shall plant or cover lands denuded of vegetation as quickly as
possible to prevent erosion and use native plant species common to riparian environments to improve the
habitat quality of the stream environment.

8. In the event that subsurface cultural remains such as artifacts, burials or deposits of shells or charcoal are
encountered during excavation work, the permittee shall stop work in the area of the find and contact the
Department’s Historic Preservation Division immediately. Work may commence only after written
concurrence by the State Historic Preservation Division.

EXHIBIT 6
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LEGAL AUTHORITIES

Water as a Public Trust. The four public trust purposes are:
1. Maintenance of waters in their natural state.
2. Domestic water use of the general public, particularly drinking water.
3. The exercise of Native Hawaiian and traditional and customary rights, including
appurtenant rights. Waiahole, 94 Hawaii 97; 9 P.3d 409 (2000).
4. Reservations of water for use on Hawaiian home lands. Waiola O Molokai, Inc., 103
Hawaii 401; 83 P.3d 664 (2004).

Activities on undeveloped lands. Public Access Shoreline Hawaii v. Hawaii County Planning
Commission (PASH I). 79 Hawaii 246 (1993).

HRS §174C-26 Filing of declaration. (a) Any person making a use of water in any area of the
State shall file a declaration of the person’s use with the commission within one year from the
effective date of rules adopted to implement this chapter.

(b) When the commission requires filing of declarations by rules, it shall cause public
notice of the rule to be given statewide for filings in the city and county of Honolulu and
areawide or countywide statewide for filings in counties other than the city and county of
Honolulu. The commission shall also cause notice of the rules to be given by mail to any person
required to file of whom the commission has or could readily obtain knowledge or who has
requested mailed notice to be given when the commission adopts rules requiring the filing of
declarations.

(© The declarations shall be in such form and contain such information as the
commission by rule prescribes, including the quantity of water used, the purpose or manner of
the use, the time of taking the water, and the point of withdrawal or diversion of the water. Each
declaration shall contain a statement, signed and sworn to by the person required to file the
declaration, or by some other person duly authorized in the person's behalf, to the effect that the
contents thereof are true to the best of the person's knowledge and belief.

HRS 8174C-71 Protection of instream uses. The commission shall establish and administer a
statewide instream use protection program. In carrying out this part, the commission shall
cooperate with the United States government or any of its agencies, other state agencies, and the
county governments and any of their agencies. In the performance of its duties the commission
shall:

(2) Establish interim instream flow standards;

(D) Inconsidering a petition to adopt an interim instream flow standard, the
commission shall weigh the importance of the present or potential instream
values with the importance of the present or potential uses of water for
noninstream purposes, including the economic impact of restricting such uses;

(3) Protect stream channels from alteration whenever practicable to provide for fishery,
wildlife, recreational, aesthetic, scenic, and other beneficial instream uses;

(A)  The commission shall require persons to obtain a permit from the commission
prior to undertaking a stream channel alteration; provided that routine
streambed and drainageway maintenance activities and maintenance of existing
facilities are exempt from obtaining a permit;

EXHIBIT 7
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(C)  The commission shall establish guidelines for processing and considering
applications for stream channel alterations consistent with section 174C-93;

HRS §174C-92 Registration of existing stream diversion works. Any person owning or
operating a stream diversion works within or outside of a water management area shall register
such work with the commission. Registration shall be on the forms provided by the commission.
Reporting requirements on the registration forms shall be reasonable.

HRS §174C-95 Abandonment. Any owner of any stream diversion work wishing to abandon or
remove such work shall first obtain a permit to do so from the commission.

HAR 8§13-168-2 Definitions.

“Instream flow standard” means a quantity or flow of water or depth of water which is
required to be present at a specific location in a stream system at certain specified times of the
year to protect aquatic life, wildlife, recreational, aesthetic, scenic, and other beneficial instream
uses.

“Instream use” means beneficial uses of stream water for significant purposes which are
located in the stream and which are achieved by leaving the water in the stream. Instream uses
include, but are not limited to:

(1) Maintenance of aquatic life and wildlife habitats;

(2) Outdoor recreational activities;

(3) Maintenance of ecosystems such as estuaries, wetlands, and stream vegetation;

(4) Aesthetic values such as waterfalls and scenic waterways;

(5) Navigation;

(6) Instream hydropower generation;

(7) Maintenance of water quality;

(8) The conveyance of irrigation and domestic water supplies to downstream points of

diversion; and

(9) The protection of traditional and customary Hawaiian rights.

“Stream diversion” means the act of diverting, pumping or otherwise removing water from a
stream into a channel, ditch, pipeline, or other conduit.

“Stream diversion works” means any artificial structure, excavation, pipeline, or other
conduit constructed singly or in combination, for the purpose of diverting or otherwise removing
water from a stream into a channel, ditch, tunnel, pipeline, etc.

HAR 813-168-5 Declaration of water use. (a) Any person making a use of water from a well or
stream diversion works in existence on the effective date of these rules in any area of the state
shall file a declaration of the person’s use with the commission within one year from the
effective date of these rules.

(c) Declarations by the user shall be made on forms provided by the commission and
shall contain information including, but not limited to, the location of the water sources and all
usage-related facts, or information within his knowledge or possession. The user shall include a
declaration of the manner, purposes, and time in which the water source is being used and
operated, the rate and volume of water being withdrawn or diverted therefrom, and the method or
means of measuring and controlling the water taken or used. Each declaration shall contain a
statement, signed and sworn to by the person required to file the declaration, or by some other
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person duly authorized in the person's behalf, to the effect that the contents thereof are true to the
best of the person's knowledge and belief.

HAR 813-168-31 Reqgistration of existing stream diversion works. Within one year from the
effective date of these rules, the owner or operator of any stream diversion works in any area of
the state shall register such facility with the commission. Registration shall be on the forms
provided by the commission and shall include information such as location, dimensions,
elevations, divertible capacity, construction plans, method of measuring flows, and all other facts
or information reasonably required.

HAR 813-168-35 Abandoned stream diversion works. (a) The owner of any stream diversion
works wishing to abandon or remove such works shall first obtain a stream diversion permit
issued or caused to be issued by the commission. No abandonment work shall be undertaken by
the applicant until such a permit is issued by the commission.
(b) Each application for a stream diversion permit to perform abandonment work shall be
made on forms furnished by the commission, shall not require a fee, and shall include:
(1) The name and address of the applicant;
(2)  The location and description of the proposed stream diversion work abandonment;
(3)  An assessment of the impact the abandonment will have on the stream environment;
(4) Relevant maps, plans, and drawings; and
(5)  Other information as may be necessary for the commission to determine the merits of
the proposed stream channel alteration, including any hazards to public health, safety,
or welfare, and the desirability of issuing a permit.

HAR 813-169-44 Interim instream flow standard for East Maui. The Interim Instream Flow
Standard for all streams on East Mauli, as adopted by the commission on water resource
management on June 15, 1988, shall be that amount of water flowing in each stream on the
effective date of this standard, and as that flow may naturally vary throughout the year and from
year to year without further amounts of water being diverted offstream through new of expanded
diversions, and under the stream conditions existing on the effective date of the standard.
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