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Approval of the Stipulation and Agreement Between the Parties to the
April 18, 2017 Waimea Watershed Agreement;

Approval of Stream Diversion Works Permit Application (SDWP.6001.2) and Special Conditions
Kekaha Agriculture Association
Koke‘e Ditch Diversion Modifications at Waiakoali (Div. 620),
Kawaikot (Div. 616), and Koke‘e (Div. 622) Streams, in Accordance with the
Mediation Agreement for the Waimea Watershed Area dated April 18, 2017
Waiakoali, Kawaiko1, Koke‘e Streams, Waimea, Kaua‘i, TMK: (4) 1-4-001:003 and 013; and

Transfer of Stream Channel Alteration Permit (SCAP.6002.2) and Special Conditions
From Kaua‘i Island Utility Cooperative to Kekaha Agriculture Association

APPLICANT LANDOWNER

Mike Faye, Manager State of Hawai ‘i, Department of Land and
Kekaha Agriculture Association Natural Resources, Division of State Parks

PO Box 940

Waimea, Kaua‘i, HI 96796 Department of Business, Economic Development

& Tourism, Agribusiness Development
Corporation

SUMMARY OF REQUEST

1.) Approval of the Stipulation and Agreement Between the Parties to the April 18, 2017
Waimea Watershed Agreement;

2.) Approve the Stream Diversion Works Permit (SDWP.6001.2) Application that proposes the
following:

EXHIBIT 1
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A. Waiakoali Stream: Replace stoplog bay with remotely controlled sluice gate; Replace
release point in top of diversion (invert at 3,423 feet) with stilling well with trash rack
and 8-inch diameter hole with invert at 3,421 feet.

B. Kawaikot Stream: Redesign for cage-type trash rack (e.g., Koai‘e Stream) with catwalk;
Replace proposed coffer dam and culvert and slide gate with remotely controlled sluice
gate on down-ditch side of existing concrete headwall and install stilling well and water
level sensor in the ditch, gate, and pool; Replace existing gate and screen at tunnel
entrance.

C. Koke‘e Stream: Install water level sensor and rate section up-ditch from pool; Replace
wooden gate with remotely controlled sluice gate with sensor to balance amount of water
leaving the pool with the amount entering and install water level sensor.

The proposed changes will result in less water diverted into the ditch and more water retained in
the streams. They are intended to address the general requirements for Phase One Interim
Instream Flow Standards (IIFS) outlined in the Mediation Agreement for the Waimea Watershed
Area approved on April 18, 2017 by the Commission on Water Resource Management
(Commission).

3.) Transfer the Stream Channel Alteration Permit (SCAP.6002.2) and Special Conditions,
issued to Kaua‘i Island Utility Cooperative at the Commission’s January 30, 2024
meeting, to the Kekaha Agriculture Association.

LOCATION: Waimea Surface Water Hydrologic Unit, Kauai. Figure 1.
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Figure 1. Location, Waimea Surface Water Hydrologic Unit, Kaua'i.
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BACKGROUND

On July 24, 2013, Po°ai Wai Ola and West Kaua‘i Watershed Alliance, through their attorneys
Earthjustice, filed 1) a Complaint for Dispute Resolution; 2) a Petition to Amend Interim
Instream Flow Standard; and 3) a Complaint for Declaratory Order Against Waste in the Waimea
River and its tributaries, Waimea, Hawai‘i.

On April 18, 2017, the Commission approved a Mediation Agreement for the Waimea
Watershed Area (Mediation Agreement). The parties consisted of the petitioners P6‘ai Wal
Ola/West Kaua‘i Watershed Alliance, represented by Earthjustice; the State of Hawai‘i,
Agribusiness Development Corporation and Department of Hawaiian Home Lands; Kaua‘i
Island Utility Cooperative (KIUC); and the Kekaha Agriculture Association. The Mediation
Agreement and chronology of events can be viewed on the Commission website at:
https://dInr.hawaii.gov/cwrm/surfacewater/ifs/2060-waimea/

Since 2017, the Commission staff has continued to host regular meetings of the parties involved
in the Mediation Agreement to work through specific details in the implementation of the
approved IIFS. Phase One of the Mediation Agreement went into effect upon its approval by the
Commission, whereby the parties agreed to take immediate steps to restore flows to the
maximum extent possible while working on the structural modifications. KIUC submitted its
Revised Koke‘e Ditch Diversion Phase One Flow Release Modification Plan in September 2017.
A more detailed plan was submitted in March 2018 as KIUC continued to work through the
permitting process with the U.S. Army Corps of Engineers, Department of Health, U.S. Fish and
Wildlife Service, State Historic Preservation Division, Office of Conservation and Coastal
Lands, and the State Land Division.

On May 31, 2018, KIUC filed a Request for Determination regarding a stream channel alteration
permit application for the Koke‘e Ditch diversion modification project. Phase One of the
mediated agreement required flow restoration and IIFS.

On September 27, 2019, upon further review, the Commission restated its response to KIUC’s
request for determination. It stated that KIUC needed: 1) a stream channel alteration permit for
gage installations and supporting actions on the Waiakoali, Kauaikinana, and Koke‘e Streams;
and 2) a stream diversion works permit for the headwall and spillway modifications at the
Waiakoali Stream diversion; earthen cofferdam installation at the Kawaiko1 Stream diversion;
and HDPE pipe and ditch bulkhead and tunnel headgate rehabilitation at the Koke‘e Stream
diversion.

On September 15, 2020, SDWP.5321.2 was approved by the Commission but it expired in 2022
with no work being done.

On January 30, 2024, the Commission approved Stream Channel Alteration Permit
(SCAP.6002.2) and Special Conditions to Kaua‘i Island Utility Cooperative, for Koke‘e Ditch
Diversions Modifications and Installation of Monitoring Stations at Waiakoali, Kauaikinana, and
Koke‘e Streams. The Commission was also presented the application for SDWP.6001.2 (a
resubmission of SDWP.5321.2). Following extensive discussion, the Commission deferred


https://dlnr.hawaii.gov/cwrm/surfacewater/ifs/2060-waimea/
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action on the application and requested that staff work with the parties and return within 60 days
with acceptable revisions to the proposed actions in order to meet the terms of the 2017
Mediation Agreement. The submittal can be viewed at:
https://files.hawaii.gov/dInr/cwrm/submittal/2024/sb20240130B2.pdf. In testimony submitted
by KAA, they note that in early December 2023 KIUC “announced that it was terminating the
part of the [West Kaua‘i Energy Project] project involving Koke‘e Ditch water.

On February 28, 2024, Commission staff held a mediation meeting following a meeting of the
parties’ hydrologists on February 23, 2024. All the parties’ hydrologists were in agreement with
the proposed modifications, as presented here, by the Kekaha Agriculture Association (KAA).
Earthjustice also indicated that its clients are agreeable to the proposed KAA diversion
modifications, but expressed a desire for regular updates by KAA, a need for more ditch and
stream gaging, and concerns about habitat connectivity at the points of diversion.

Based on significant concerns regarding KIUC’s proposed design of the diversion modifications,
KAA sought to take on the Phase One diversion modifications in consideration of long-term
operational efficiencies, while seeking funding compensation from KIUC which offered a
payment in the amount of $500,000 to fulfill KIUC’s Phase One commitment and conclude their
participation in the Mediation Agreement. Following the update briefing at the May 2024
Commission meeting and under guidance from the Commissioners, KIUC submitted a revised
Phase One cost estimate of $643,904 and proposed payment of $650,000. KAA subsequently
submitted its Phase One cost estimate of $1,059,250. Following its review of KAA’s cost
estimate, KIUC submitted its final offer of $775,000 to meet its Phase One obligations.

After months of meetings held with the parties since January 2024, the parties arrived at a
mutually agreeable resolution and have prepared the following agreements:
1.) Stipulation and Agreement Between The Parties To The April 18, 2017 Waimea
Watershed Agreement
2.) Agreement To Transfer Of Duties And Responsibilities Related To The April 18,
2017 Waimea Watershed Agreement From The Kaua‘i Island Utility Cooperative To
The State Of Hawai‘i Agribusiness Development Corporation
3.) Agreement Between The State Of Hawai‘i Agribusiness Development Corporation
And The Kekaha Agriculture Association

Should the Commission approve (1) the Stipulation and Agreement Between The Parties To The
April 18, 2017 Waimea Watershed Agreement (Stipulation), the Commission must also approve
(2) SDWP.6001.2 and Special Conditions to permit KAA to proceed with diversion
modifications; and (3) Transfer SCAP.6002.2 from KIUC to KAA implement diversion
modifications and installation of monitoring stations as permitted.

STREAM DESCRIPTION

Both the National Hydrography Dataset and the Division of Aquatic Resources classified the
Waiakoali, Kawaiko1, and Koke‘e Streams as perennial. The total drainage area is 85 square
miles with a maximum basin elevation of 5,240 feet. The mean annual precipitation is 97 inches
and the longest flow path is over 26 miles. The streams have a constant connection to the ocean.
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PROJECT DESCRIPTION

Waiakoali Stream

The Waiakoali Stream diversion is the uppermost active diversion structure (See Figure 2). It
consists of an existing concrete diversion dam about 35-feet wide, 10-feet high, at an elevation of
3,425 feet. The structure impounds a small pool and directs water through a trash rack and into
an ungated open ditch 6-feet wide. The diversion currently does not have gates or a low-level
outlet and is unregulated. The diversion routes all streamflow into the ditch during low and
moderate streamflow situations. The Phase One IIFS value is 1.4 mgd. After proposed work is
completed, the estimated diversion flow capacity will range from 0 to 30 mgd.
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Figure 2. Proposed modifications to the Waiakoali Stream Diversion.
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Comparison of KIUC and KAA Proposed Diversion Modifications at Waiakoali Stream.

KIUC Proposal (from January 30, 2024) application

KAA Proposal

Ditch Intake Headwall. A concrete headwall will be
constructed in the ditch just downstream of the existing
trash rack. The headwall will serve to control both ditch
flow and impoundment level. The headwall will be
keyed into the ditch walls and will be approximately 7
feet in width, have a height of at least 18 inches above
the diversion crest and be designed to take full head
pressure. The center of the headwall will contain a 36-
inch wide stoplog bay that will have boards set in place
to provide a fixed opening. This opening will admit a
small amount of water to the ditch to keep it hydrated
and make a contribution to the water user’s needs.

The opening size and elevation is calculated to work in
unison with the IIFS release point design to ensure that
[IFS flows are passively maintained.

Spillway Release Gate. An 18-inch wide by 12-inch
deep notch and weir assembly will be cut into the
concrete diversion dam. The notch and weir will
provide a deeper narrow section that shows stage
differences at low-flow volumes. This action is related
to SCAP.6002.2 which considers the installation of a
flow monitoring device on the concrete diversion dam
and adjacent to the spillway release gate. The
upstream side of notch will have a steel frame affixed to
the concrete to hold boards which can be used to
adjust the opening size and invert to adjust the flow
release during the calibration process. The release
gate is the mechanism that controls how much water is
released past the Waiakoali diversion dam to meet the
downstream IIFS.

Replace stoplog bay with remotely controlled sluice
gate;

Replace release point in top of diversion (invert at
3,423 feet) with stilling well with trash rack and 8-inch
diameter hole with invert at 3,421 feet.




Staff Submittal October 31, 2024
Waiakoali, Kawaikoi, Koke‘e Tributaries of the Waimea River

Kawaikoi Stream

The Kawaikot Stream diversion is the second diversion structure and contributes the majority of
the water present in the ditch system (Figure 3). The diversion consists of concrete and rubble
masonry in several small sections of gaps and holes between large boulders in the stream
channel. The open ditch continues downstream paralleling the stream channel for approximately
300 feet where it terminates at a masonry spillway and gated tunnel entrance. The diversion has
neither gates nor a low-level outlet and is completely unregulated. However, the tunnel entrance
gate can be closed to force water over the ditch sidewall and back into the stream channel.
Approximately 75 feet into the tunnel is a large adit that is closed off by stop logs. These stop
logs can be removed to gain maintenance access to the tunnel or to sluice material out.

The Phase One IIFS value is 4.8 mgd. After the proposed work is completed, the estimated
diversion flow capacity will range from 0 to 32 mgd.

Figure 3. Proposed modifications to the Kawaikdr Stream Diversion.
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Comparison of KIUC and KAA Proposed Diversion Modifications at Kawaikoi Stream.

KIUC Proposal (from January 30, 2024) application

KAA Proposal

Trash Rack. A new steel trash rack will be installed on
the upstream face of the existing ditch intake headwall
to prevent stream debris from entering the ditch or
blocking the control gate.

Earthen Cofferdam with Culvert and Slide Gate. A
compacted earthen cofferdam will be constructed in the
ditch immediately downstream of the existing concrete
headwall. The upstream and downstream faces of the
cofferdam will be built of boulders and rubble to add
stability and lessen the footprint of the cofferdam. The
top of the cofferdam will be equal in height to the
existing headwall to prevent flood events from
overtopping the cofferdam and entering the ditch.

A 30-inch diameter culvert will be installed through the
cofferdam to allow water to flow into the ditch. A slide
gate will be installed on the upstream face of the culvert
to allow ditch flows to be adjusted. The gate frame will
be braced to the concrete headwall to prevent shifting.

Redesign for cage-type trash rack (e.g., Koai‘e Stream)
with catwalk;

Replace coffer dam and culvert, and slide gate with
remotely controlled sluice gate on down-ditch side of
existing concrete headwall and install water levels
sensors in the ditch, gate, and pool;

Replace existing gate and screen at tunnel entrance.

10
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Koke‘e Stream

The Koke‘e Stream diversion is the fourth main diversion structure. (Figure 4). The composite
concrete and masonry gravity structure has an overall length of 80 feet, a height of 6 feet with a
24-inch wide stop log bay and two sections of overflow spillway totaling approximately 25 feet.
The structure serves as a control point and release point before the accumulated ditch flow leaves
the watershed and enters the tunnel towards the Pu‘u Lua reservoir. The tunnel entrance is
served by a trash rack and vertical slide gate with a manual hoist.

The Koke‘e diversion captures streamflow and recaptures ditch discharge and routes the
combined flows into the main ditch tunnel adjacent to the west abutment. Like Kauaikinana, the
structure is regulated by both a stop log section in the center of the spillway and the tunnel head
gate. From an operational standpoint, this diversion has been used as a flow regulator for the
entire ditch by controlling ditch flows through head gate adjustments and by releasing excess
flows into the downstream channel through the stop log bay.

Figure 4. Proposed modifications to the ()ke‘e Stream Diversion.

’—SL DE GATE

The Phase One IIFS value is the natural flow of the stream. After the proposed work is
completed, the estimated diversion flow capacity will be a range of 0 to 10 mgd.

11
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Comparison of KIUC and KAA Proposed Diversion Modifications at Koke‘e Stream.

KIUC Proposal (from January 30, 2024) application

KAA Proposal

Ditch Headwall and Slide Gate. A 36-inch tall timber
bulkhead will be installed at the end of the concrete
ditch section. This bulkhead will be approximately 24
inches lower than the ditch sidewalls to protect
upstream ditch integrity. The bulkhead will be mounted
to steel brackets bolted to the ditch sidewalls.

HDPE Pipe Flume. An 85-foot long, 24-inch diameter
HDPE pipe flume will be installed from the ditch
bulkhead, across the stream, upstream of the diversion,
and into the bulkhead under the tunnel headgate leaf.
The pipe will be partially submerged during all flow
conditions and will have supports every 10 feet to
secure it in place. The HDPE pipe flume will be
capable of conveying up to 10 mgd of combined
diverted ditch flow of the three upstream diversions.
The inlet to the HDPE pipe will be fitted with a gate to
allow dewatering of the downstream tunnel or passing
flushing flows for maintenance.

Tunnel Head Gate Rehabilitation. The existing wooden
gate, gate frame, hoist and operator’s platform will be
repaired as needed to restore full reliability and control
of its operation. A new 36-inch bulkhead will be
installed in the gate slots underneath the gate leaf. The
new bulkhead will have a fitting that connects the new
HDPE flume and seals out water from Koke'‘e stream.

Install water level sensor and rate section up-ditch from
pool.

Replace wooden gate with remotely controlled sluice
gate to balance amount of water leaving the pool with
the amount entering and install water level sensor.

12
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AGENCY REVIEW COMMENTS

County of Kauai, Planning Department: Not subject to our regulatory authority and permit.
County of Kauai, Department of Public Works: No objections.

Department of Hawaiian Home Lands (DHHL): No comments received.

Department of Land and Natural Resources (DLNR), Aha Moku: No comments received.

DLNR, Aquatic Resources: Hawaiian streams and estuaries provide habitat for native aquatic
biota composed of 5 fish species ‘o‘opu akupa (Eleotris sandwicensis), ‘o‘opu naniha
(Stenogobius hawaiiensis), ‘o‘opu nakea (Awaous hawaiiensis), ‘o‘opu nopili (Sicyopterus
stimpsoni), ‘o‘opu ‘alamo‘o (Lentipes concolor); 2 crustacean species ‘opae ‘oeha‘a
(Macrobrachium grandimanus), ‘opaekala‘ole (Atyoida bisulcata); and 2 mollusk species
hapawai (Neritina vespertina), and hihiwai (Neritina granosa) which may occur in the stream
diversion locations. However, the proposal indicates that surveys conducted in 2018 for the
original permit application found no native aquatic species downstream of each of the diversions.
As most of the proposed project will be occurring in the ditch system, is not expected to have
adverse impacts on the aquatic environment, but may have short-term impacts during the
installation of the earthen coffer dam, headwall modification, and construction of bulkhead with
gate and pipe flume. Habitat disturbance and water turbidity are the most probable short-term
impacts. Best Management Practices (BMPSs) or mitigative measures should be implemented
during these activities to minimize the potential for erosion, siltation, pollution, turbidity, and
degradation of the aquatic environment.

1) Stream bank areas denuded of vegetation should be planted or covered as quickly as
possible to prevent erosion and the vegetation cleared along stream banks should be
removed and prevented from falling into the stream/estuary environment;

2) Scheduling stream maintenance activities during periods of minimal rainfall;

3) Use of silt curtains, fiber rolls, silt fencing, etc. to prevent sediments from increasing
water turbidity and sediment run-off;

4) Prevent construction materials, petroleum products, debris and landscaping products from
falling, blowing or leaching into the aquatic environment; and

5) Reduce as much as possible the disturbance and impacts to natural stream channel bottom
substrate types (cobble, boulders, etc.) as much as possible during the removal of
vegetation and sediment from the stream channel. These substrate types are essential
components of the habitat for the native stream biota.

CWRM Staff Response: Added as a special condition by reference. See Exhibit 5.

DLNR, Engineering: The rules and regulations of the National Flood Insurance Program
(NFIP), Title 44 of the Code of Federal Regulations (44CFR), are in effect when development
falls within a Special Flood Hazard Area (high-risk areas). Be advised that 44CFR, Chapter 1,
Subchapter B, Part 60 reflects the minimum standards as set forth by the NFIP. Local
community flood ordinances may stipulate higher standards that can be more restrictive and
would take precedence over the minimum NFIP standards. The owner of the project property

13
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and/or their representative is responsible to research the Flood Hazard Zone designation for the
project. Flood Hazard Zones are designated on FEMA’s Flood Insurance Rate Maps (FIRM).
The official FIRMs can be accessed through FEMA’s Map Service Center (msc.fema.gov). Our
Flood Hazard Assessment Tool (FHAT) (fhat.hawaii.gov) could also be used to research flood
hazard information. If there are questions regarding the local flood ordinances, please contact
the County of Kauai, Department of Public Works.

CWRM staff response: Noted. In addition, the project area is in Zone X, or areas
determined to be outside the 0.2% annual chance floodplain. See Exhibit 6.

DLNR, Forestry and Wildlife (DOFAW): The State listed ‘Ope‘ape‘a or Hawaiian Hoary Bat
(Lasiurus cinereus semotus) could potentially occur at or in the vicinity of the project and may
roost in nearby trees. Any required site clearing should be timed to avoid disturbance to bats
during their birthing and pup rearing season (June 1 through September 15). During this period
woody plants greater than 15 feet (4.6 meters) tall should not be disturbed, removed, or trimmed.
Barbed wire should also be avoided for any construction because bats can become ensnared and
killed by such fencing material during flight.

Artificial lighting can adversely impact seabirds that may pass through the area at night by
causing them to become disoriented. This disorientation can result in their collision with
manmade structures or the grounding of birds. For nighttime work that might be required,
DOFAW recommends that all lights used be fully shielded to minimize the attraction of seabirds.
Nighttime work that requires outdoor lighting should be avoided during the seabird fledging
season, from September 15 through December 15, when young seabirds make their maiden
voyage to sea. If nighttime construction is required during the seabird fledgling season
(September 15 to December 15), we recommend that a qualified biologist be present at the
project site to monitor and assess the risk of seabirds being attracted or grounded due to the
lighting. If seabirds are seen circling around the area, lights should then be turned off. Ifa
downed seabird is detected, please follow DOFAW’s recommended response protocol by
visiting https://dInr.hawaii.gov/wildlife/seabird-fallout-season/#response .

Permanent lighting also poses a risk of seabird attraction, and as such should be minimized or
eliminated to protect seabird flyways and preserve the night sky. For illustrations and guidance
related to seabird-friendly light styles that also protect seabirds and the dark starry skies of
Hawai‘i please visit https://dInr.hawaii.gov/wildlife/files/2016/03/DOC439.pdf.

The State listed néné or Hawaiian Goose (Branta sandvicensis) could potentially occur in the
vicinity of the proposed project site. It is against State law to harm or harass these species. If
any are present during construction, all activities within 100 feet (30 meters) should cease and
the bird or birds should not be approached. Work may continue after the bird or birds leave the
area of their own accord. If a nest is discovered at any point, please contact the Kaua’i Branch
DOFAW Office at (808) 274-3433 and establish a buffer zone around the nest.

The endemic pueo or Hawaiian Short-Eared Owl (Asio flammeus sandwichensis) could

potentially nest in the project area. Before any potential vegetative alteration, especially ground-
based disturbance, we recommend that line transect surveys are conducted during crepuscular

14
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hours through the project area. If a pueo nest is discovered, a minimum buffer distance of 100
meters from the nest should be established until chicks are capable of flight.

The proposed project is in proximity to designated Ecosystem Critical Habitat for threatened and
endangered plant species. DOFAW recommends that a botanical survey be conducted by a
qualified botanist in all proposed affected areas prior to commencing work to determine if any
rare or endangered plants are present in the project area. We recommend that the survey consists
of a complete species list and is conducted during the wettest time of year when plants are more
likely to be visible, especially in drier areas. If any listed species are found, please notify
DOFAW at (808) 587-0166.

In addition, DOFAW recommends heavy equipment work to be done greater than 100 m away
from listed plants. For information on avoidance and minimization measures for plants, please
refer to the following link: https://www.fws.gov/media/plant-avoidance-and-minimization-
measures-may-2023 .

DOFAW recommends using native plant species for landscaping that are appropriate for the
area; i.e., plants for which climate conditions are suitable for them to thrive, plants that
historically occurred there, etc. Please do not plant invasive species. DOFAW also recommends
referring to www.plantpono.org for guidance on the selection and evaluation of landscaping
plants and to determine the potential invasiveness of plants proposed for use in the project.

DOFAW recommends minimizing the movement of plant or soil material between worksites.
Soil and plant material may contain detrimental fungal pathogens (e.g., Rapid ‘Ohi‘a Death,
Coffee Leaf Rust), vertebrate and invertebrate pests (e.g., Coqui Frogs, Little Fire Ants, Coffee
Berry Borer, etc.), or invasive plant parts (e.g., Barbados Gooseberry, False Kava, Giant Reed,
etc.) that could harm our native species and ecosystems. We recommend consulting the Kaua‘i
Invasive Species Committee (KISC) at (808) 821-1490 to help plan, design, and construct the
project, learn of any high-risk invasive species in the area, and ways to mitigate their spread. All
equipment, materials, and personnel should be cleaned of excess soil and debris to minimize the
risk of spreading invasive species. To prevent the spread of Rapid ‘Ohi‘a Death (ROD),
DOFAW requests that the information and guidance at the following website be reviewed and
followed if ‘Ghi‘a trees are present at the project site that will be removed, trimmed, or
potentially injured: https://cms.ctahr.hawaii.edu/rod.

We recommend that Best Management Practices are employed during and after construction to
contain any soils and sediment with the purpose of preventing damage to near-shore waters and
marine ecosystems.

We appreciate your efforts to work with our office for the conservation of our native species.
These comments are general guidelines and should not be considered comprehensive for this site
or project. It is the responsibility of the applicant to do their own due diligence to avoid any
negative environmental impacts. Should the scope of the project change significantly, or should
it become apparent that threatened or endangered species may be impacted, please contact our
staff as soon as possible. If you have any questions, please contact Myrna N. Girald Pérez,
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Protected Species Habitat Conservation Planning Coordinator at (808) 265-3276 or
myrna.girald-perez@hawaii.gov.

CWRM Staff Response: Added as a special condition by reference. See Exhibit 7.

DLNR, Historic Preservation (SHPD): On March 3, 2022, SHPD determined that no historic
properties are affected and that project initiation may proceed.

CWRM Staff Response: Concur. See Exhibit 8.
DLNR, Land Division: No comments received.

DLNR, Office of Conservation and Coastal Lands (OCCL): On February 12, 2019, the DLNR
Office of Conservation and Coastal Lands considered the direct, cumulative, and potential
impacts and declared the actions stated above will have minimal or no significant impact on the
environment and exempted it from the preparation of an EA in accordance with HAR, Section
11-200.1 and per its Comprehensive Exemption List for the DLNR reviewed and concurred upon
by the Environmental Council on June 5, 2015.

CWRM Staff Response: Noted. See Exhibit 9.
DLNR, State Parks: No comments received.

Dept. of Health (DOH), Clean Water Branch: The DOH standard comments can be reviewed on
the DOH website at: https://health.hawaii.gov/cwb/files/2018/05/Memo-CWB-Standard-

Comments.pdf.

CWRM staff response: The lead agency for the protection of water quality is the
Department of Health, Clean Water Branch, which administers the Federal Clean Water
Act (33 U.S.C. 81251 et seq.) and the State Water Pollution Act (HRS Ch. 342D; HAR
Ch. 11-54 Water Quality Standards; and HAR Ch. 11-55 Water Pollution Control). HAR
811-54-1 through 811-54-8 defines Best Management Practices and water quality criteria
applicable to inland and nearshore waters and are based on the Federal Clean Water Act.
HAR Ch. 11-55 Appendix C defines discharges of storm water associated with
construction activity. HRS 174C-66 states that the DOH oversees the State’s water
quality control program.

Office of Hawaiian Affairs: No comments received.

US Army Corps of Engineers: No comments received.

US Fish and Wildlife Service (FWS): Our letter has been prepared under the authority of and in
accordance with provisions of the Endangered Species Act of 1973 (16 U.S.C. 1531 et seq.), as
amended (ESA). We have reviewed the information you provided and pertinent information in

our files, as it pertains to federally listed species in accordance with section 7 of the ESA. Our
data indicate the following species may occur or transit through the vicinity of the proposed
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project area: endangered ‘ua‘u (Hawaiian petrel, Pterodroma sandwichensis), endangered
Hawai‘i distinct population segment (DPS) of the ‘aké‘aké (band-rumped storm-petrel,
Hydrobates castro), threatened ‘a‘o (Newell’s shearwater, Puffinus newelli) (hereafter
collectively referred to as Hawaiian seabirds); endangered ‘Ope‘ape‘a (Hawaiian hoary bat,
Lasiurus cinereus semotus); endangered koloa maoli (Hawaiian duck, Anas wyvilliana),
endangered ‘alae ke‘oke‘o (Hawaiian coot, Fulica alai), endangered ae‘o (Hawaiian stilt,
Himantopus mexicanus knudseni), endangered ‘alae ‘ula (Hawaiian gallinule, Gallinula galeata
sandvicensis) (hereafter collectively referred to as Hawaiian waterbirds); and threatened néné
(Hawaiian goose, Branta sandvicensis). We provide the following to assist you in preparation of
your project.

Hawaiian Seabirds. Hawaiian seabirds may traverse the project area at night during the
breeding, nesting, and fledging seasons, March 1 through December 15. Outdoor lighting could
result in seabird disorientation, fallout, and injury or mortality. Seabirds are attracted to lights
and after circling the lights they may become exhausted and collide with nearby wires, buildings,
or other structures or they may land on the ground. Downed seabirds are subject to increased
mortality due to collision with automobiles, starvation, and predation by dogs, cats, and other
predators. Young birds (fledglings) traversing the project area between September 15 and
December 15, in their first flights from their mountain nests to the sea, are particularly
vulnerable to light attraction. To avoid and minimize potential project impacts to Hawaiian
seabirds we recommend you incorporate the following measures into your project design:
e Fully shielded all outdoor lights so the bulb can only be seen from below.
e Install automatic motion sensor switches and controls on all outdoor lights or turned off
lights when human activity is not occurring in the lighted area.
e Avoid nighttime construction during the seabird fledging period, September 15 through
December 15.

3

Ope‘ape‘a. ‘Ope‘ape‘a roosts in woody vegetation across all islands and will leave their young
unattended in trees and shrubs when they forage. If trees or shrubs 15 feet or taller are cleared
during the pupping season, June 1 through September 15, there is a risk that young bats could
inadvertently be harmed or killed, since they are too young to fly or move away from
disturbance. ‘Ope‘ape‘a forage for insects from as low as 3 feet to higher than 500 feet above
the ground and can become entangled in barbed wire used for fencing. To avoid and minimize
potential project impacts to the endangered ‘ope‘ape‘a, we recommend you incorporate the
following applicable measures into your project design:

e Do not disturb, remove, or trim woody plants greater than 15 feet tall during the birthing
and pup rearing season for ‘Ope‘ape‘a, June 1 through September 15.
e Do not use barbed wire for fencing.

Hawaiian Waterbirds. Hawaiian waterbirds are currently found in a variety of wetland habitats
including freshwater marshes and ponds, coastal estuaries and ponds, artificial reservoirs, kalo or
taro (Colocasia esculenta) lo‘i or patches, irrigation ditches, sewage treatment ponds, and in the
case of the koloa maoli, montane streams and marshlands. Ae‘o may also be found wherever
ephemeral or persistent standing water may occur. Threats to these species include habitat loss
and habitat degradation. To avoid and minimize potential project impacts to Hawaiian
waterbirds we recommend you incorporate the following measures into your project design:
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e In areas where waterbirds are known to be present, post and implement reduced speed
limits, and inform project personnel and contractors about the presence of endangered
species on-site.

e |If water resources are located within or adjacent to the project area, incorporate
applicable best management practices (BMPs) regarding work in aquatic environments
into the project design (see enclosure).

e Have a biological monitor that is familiar with the species’ biology conduct Hawaiian
waterbird nest surveys where appropriate habitat occurs within the vicinity of the project
site prior to project initiation. Repeat surveys again within 3 days of project initiation and
after any subsequent delay of work of 3 or more days (during which the birds may
attempt to nest). If a nest or active brood is found:

e Contact the Service within 48 hours for further guidance.

e Establish and maintain a 100-foot buffer around all active nests and/or broods until the
chicks/ducklings have fledged. Do no conduct potentially disruptive activities or habitat
alteration within this buffer.

e Have a biological monitor that is familiar with the species’ biology present on the project
site during all construction or earth moving activities until the chicks/ducklings fledge to
ensure that Hawaiian waterbirds and nests are not adversely impacted.

In addition, your project may result in the creation of standing water or open water that could
attract Hawaiian waterbirds to the project site. Hawaiian waterbirds attracted to sub-optional
habitat may suffer adverse impacts, such as predation and reduced reproductive success, and thus
the project may create an attractive nuisance. The ae‘o is also known to nest in sub-optimal
locations (e.g., any ponding water), if water is present. Therefore, we recommend you work with
our office during project planning so that we may assist you in developing measures to avoid
impacts to listed species (e.g., fencing, vegetation control, predator management).

Neéné. Néng are found on the islands of Hawai‘i, Maui, Moloka‘i, and Kaua‘i. They are observed
in a variety of habitats, but prefer open areas, such as pastures, golf courses, wetlands, natural
grasslands and shrublands, and lava flows. Threats to the species include introduced mammalian
and avian predators, wind facilities, and vehicle strikes. To avoid and minimize potential project
impacts to nén€ we recommend you incorporate the following measures into your project design:

e Do not approach, feed, or disturb néné.

e [fnéné are observed loafing or foraging within the project area during the breeding
season, September through April, have a biologist familiar with nén& nesting behavior
survey for nests in and around the project area prior to the resumption of any work.
Repeat surveys after any subsequent delay of work of 3 or more days (during which the
birds may attempt to nest).

e Cease all work immediately and contact the Service for further guidance if a nest is
discovered within a radius of 150 feet of the proposed project, or a previously
undiscovered nest is found within the 150-foot radius after work begins.

e In areas where néné are known to be present, post and implement reduced speed limits, and
inform project personnel and contractors about the presence of endangered species on-site.
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A 4(d) rule was established at the time nén€ was downlisted to threatened status. Under the 4(d)
rule, the following actions are not prohibited under the Act, provided the additional measures
described in the downlisting rule are adhered to:

Take by landowners, or their agents, conducting intentional harassment in the form of
hazing or other deterrent measures not likely to cause direct injury or mortality, or néné
surveys.

Take that is incidental to conducting lawful control of introduced predators or habitat
management activities for néné.

Take by authorized law enforcement officers for the purpose of aiding or euthanizing
sick, injured, or orphaned néng; disposing of dead specimens; and salvaging a dead
specimen that may be used for scientific study.

CWRM Staff Response: Added as a special condition by reference. See Exhibit 10.

TRADITIONAL AND CUSTOMARY PRACTICES

1) The identity and scope of cultural, historical, or natural resources in which traditional and

2)

customary native Hawaiian rights are exercised in the area.

The Applicant stated “The proposed work is on the existing Kokee Ditch system, which
is actively diverting water for irrigation, recreational fishing and other state facility uses.
The proposed work is for the purpose of stream restoration consistent with the I1FS for
each stream. During our community and stakeholder outreach for the proposed work, we
did not identify any native Hawaiians who access this area for traditional and customary
practices. Several people mentioned that due to difficulty of accessing the area, it isn't an
ideal location for their purposes. Access is by a rough road, accessible by four wheel
drive vehicles only, that terminates in a foot path. The footpath is approximately 1/4 mile
in distance, steep and lightly maintained. However, it is possible there are native
Hawaiians who do access the area for traditional plant gathering, fishing and ceremonial
practices. Based on stream surveys conducted in 2018, no native aquatic species were
found in Waiakoali, Kawaikoi and Kokee Streams downstream of each diversion. Flora
and fauna surveys in the area indicated the predominant vegetation coverage is alien
forest with some scattered remnant native koa and ohia.”

CWRM Staff Response: No comments were received by DLNR Aha Moku. No
comments were received from the public. No impacts to traditional and customary native
Hawaiian rights which may be exercised in the area are anticipated.

The extent to which those resources, including traditional and customary native Hawaiian
rights, will be affected or impaired by the proposed action.

The Applicant stated, “The sole purpose of the proposed work will result in stream
restoration per the IIFS adopted by CWRM as part of the Mediation Agreement for the
Waimea Watershed, which was approved by CWRM in April 2017. If any traditional
and customary native Hawaiian practices occur in the area, the stream restoration will
likely provide for improved aquatic and riparian habitats. Because all
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3)

modifications/installations will be within the footprint of the existing ditch system, this
proposed work is not expected to negatively impact any traditional and customary Native
Hawaiian rights on land around the ditch system or in the streams.”

CWRM Staff Response: There are no anticipated impacts to traditional and customary
practices or upstream/downstream movement of native macrofauna.

What feasible action, if any, could be taken by the Commission in regards to this
application to reasonably protect native Hawaiian rights.

The Applicant stated, “As previously mentioned, the purpose of the proposed work is
restoring stream flows consistent with the 1IFS adopted by CWRM as part of the
Mediation Agreement for the Waimea Watershed, which was approved by CWRM in
April 2017. DHHL was a party to the mediation and has approved the proposed work.”

CWRM Staff Response: The project BMPs are feasible actions that will be employed
during the project period to ensure water and stream resources mauka and makai of the
project area are not impacted to the detriment of traditional and customary practices of
Native Hawaiians.

HRS CHAPTER 343 — ENVIRONMENTAL ASSESSMENT (EA) COMPLIANCE

Under Hawaii Revised Statutes (HRS) 8343-5(a), an EA shall be required for actions, as
summarized in part below, that propose:

(1)
(2)
(3)
(4)
(5)
(6)

(7)
(8)

(9)

use of state land or county lands, or the use of state or county funds;

use within any land classified as a conservation district;

use within a shoreline area;

use within any historic site as designated in the National Register or Hawaii Register;
use within the Waikiki area of O‘ahu;

any amendments to existing county general plans where the amendment would result in
designations other than agriculture, conservation, or preservation;

any reclassification of any land classified as a conservation district;

construction of new or the expansion or modification of existing helicopter facilities
within the State, that may affect: (A) any land classified as a conservation district; (B) a
shoreline area; or (C) any historic site as designated in the National Register or Hawaii
Register;

any (A) wastewater treatment unit, except an individual wastewater system or a
wastewater treatment unit serving fewer than fifty single-family dwellings or the
equivalent; (B) Waste-to-energy facility; (C) Landfill; (D) Oil refinery; or (E) Power-
generating facility.

The project triggers an EA because it proposes (1) the use of state or county lands or the use of
state or county funds and (2) use within the conservation district. On February 12, 2019, the
DLNR Office of Conservation and Coastal Lands considered the direct, cumulative, and
potential impacts and declared the actions stated above will have minimal or no significant
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impact on the environment and exempted it from the preparation of an EA in accordance with
HAR, Section 11-200.1 and per its Comprehensive Exemption List for the DLNR reviewed and
concurred upon by the Environmental Council on June 5, 2015.

STAFF REVIEW

Review of the permit application by Commission staff is subject to the consideration of the legal
authorities cited in Exhibit 12.

HAR 813-168-32(d) sets out the general criteria for ruling on SDWP applications.

(1) The quantity and quality of the stream water or the stream ecology shall not be adversely
affected.

CWRM Staff Response: The action is intended to increase streamflow downstream of the
diversions per the Mediation Agreement. Upon approval of the construction plans as
proposed, the quantity and quality of stream water should not be adversely affected.

(2) Where instream flow standards or interim instream flow standards have been established
pursuant to HAR Chapter 13-169, no permit should be granted for any diversion works
which diminishes the quantity or quality of stream water below the minimum established
to support identified instream uses, as expressed in the standards.

CWRM Staff Response: HRS 8174C-71 and HAR §13-169-36 require the Commission to
protect stream channels from alteration whenever practicable to provide for fishery,
wildlife, recreational, aesthetic, scenic, and other beneficial instream uses. The IIFS for
the Waimea Watershed Area was approved on April 18, 2017 by the Commission. Upon
approval of the proposed work plan, it is anticipated that identified instream uses will be
better supported.

(3) The proposed diversion works shall not interfere substantially and materially with
existing instream or non-instream uses or with diversion works previously permitted.

CWRM Staff Response: The proposed work plan should not interfere with instream or
non-instream uses. Commission records indicate that there are numerous registered
diversions located on the ditch and downstream of the project area. No adverse impacts
are anticipated.

RECOMMENDATION

That the Commission:

1.) Approve the Stipulation And Agreement Between The Parties To The April 18, 2017
Waimea Watershed Agreement.
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2.) Approve the Stream Diversion Works Permit (SDWP.6001.2) Application, with issuance to
Kekaha Agriculture Association, that proposes the following subject to the standard
conditions in Exhibit 11 and special conditions below.

1.

Waiakoali Stream: Replace stoplog bay with remotely controlled sluice gate; Replace
release point in top of diversion (invert at 3,423 feet) with stilling well with trash rack
and 8-inch diameter hole with invert at 3,421 ft and install water level recorder in pool;
Install water level recorder and rate section.

Kawaiko1 Stream: Redesign for cage-type trash rack (e.g., Koai‘e Stream) with catwalk;
Install slide gate with remotely controlled sluice gate on down-ditch side of existing
concrete headwall and install stilling well and water level sensor in pool; Refurbish
existing screw gate and trash guard, install water level recorder and rate section; refurbish
existing screw gate down-ditch from tunnel exit, install water level recorder and rate
section down-ditch from confluence with Waiakoali branch.

Koke‘e Stream: Install water level sensor and rate section up-ditch from pool; Replace
wooden gate with remotely controlled sluice gate to balance amount of water leaving the
pool with the amount entering and install water level sensor; spillway slot - insert 24
inches of stoplogs.

In conformance with the Division of Aquatic Resources’ recommendations, incorporated
by reference as Exhibit 5, the permittee shall employ best management practices when
working in the water.

In conformance with the Division of Forestry and Wildlife recommendations,
incorporated by reference as Exhibit 7, the permittee shall employ best management
practices when working in the area.

In conformance with the US Fish and Wildlife Service recommendations, incorporated by
reference as Exhibit 10, the permittee shall employ best management practices when
working in the area.

3.) Transfer the Stream Channel Alteration Permit (SCAP.6002.2) and Special Conditions,
approved at the Commission’s January 30, 2024 meeting, from Kaua‘i Island Utility
Cooperative to the Kekaha Agriculture Association.

Ola i ka wai,

A

CIARA W. K. KAHAHANE
Deputy Director
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Exhibits:

1.

2.

3.

©o~No O

Kekaha Agriculture Association, Proposed Modifications to Kokee Ditch Diversions,
Waimea Watershed Agreement Phase 1, October 4, 2024.

Stipulation And Agreement Between The Parties To The April 18, 2017 Waimea Watershed
Agreement.

Agreement To Transfer Of Duties And Responsibilities Related To The April 18, 2017
Waimea Watershed Agreement From The Kaua‘i Island Utility Cooperative To The State Of
Hawai‘i Agribusiness Development Corporation

Agreement Between The State Of Hawai‘i Agribusiness Development Corporation And The
Kekaha Agriculture Association

DLNR, Division of Aquatic Resources letter, dated November 22, 2023.

DLNR, Engineering Division letter, dated November 21, 2023.

DLNR, Division of Forestry and Wildlife letter, dated November 28, 2023.

DLNR, Historic Preservation letter, dated March 3, 2022.

DLNR, Office of Conservation and Coastal Lands letter, dated February 12, 2019.

10 US Fish and Wildlife Service letter, dated November 30, 2023.
11. Standard Stream Diversion Works Permit Conditions.
12. Legal Authorities.

APPROVED FOR SUBMITTAL:

DAWN N. S. CHANG
Chairperson
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Kekaha Agriculture Association
Proposed Modifications to Kokee Ditch Diversions

Waimea Watershed Agreement
Phase 1

October 4, 2024

EXHIBIT 1
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Modifications to Koke'e Diversions

Waiakoali Stream

KIUC KAA

New Ditch Intake Headwall with  Replace stoplog bay with remotely
36" wide stoplog bay controlled sluice gate

Spillway Release Gate with 18"  Replace release point in top of
wide by 12" deep release point diversion (invert at 3423.46 ft) with

cutin top of diversion stilling well with trash rack and 8"
diameter hole with invert at 3421 ft

New Weir for Flow : ; ;
Measurement in ditch (l;’irti;/]lously installed by CWRM in

CWRM gage in steam below diversion
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Kawaikoi Stream

KIUC KAA

New Trash Rack Redesign for cage-type trash rack

with catwalk
Earthen Cofferdam with 30" Install remotely controlled sluice
diameter culvert and slide gate gate on down-ditch side of existing
braced to down-ditch side of concrete headwall and sensors in
existing concrete headwall ditch, gate and pool

Replace existing slide gate with
stop logs and install water level
recorder in ditch

Replace existing gate and screen
at tunnel entrance
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Kauaikinana Stream

KIUC KAA

Tunnel Head Gate, rehabilitate
existing wooden gate, frame and  Pending availability of future
hoist finding

Spillway stoplogs previously

Spill Slot Insert fabricat
PR Y SIOL MIBCEL IRHIGHES converted to underflow by KAA

new steel bulkhead

CWRM gage above confluence of
ditch and, gage below diversion

Purchase Gate Assy with other gates

Future KAA Improvements
~Install remote control gate
~Sensor at gate, pond, KKoi flow

29



Staff Submittal October 31, 2024
Waiakoali, Kawaikoi, Koke‘e Tributaries of the Waimea River

Koke'e Stream

KIUC KAA

New Ditch Bulkhead, HDPE Install water level sensor and rate

Pipe Flume and Flow section up-ditch from pool
Measurement

Replace wooden gate with
remotely controlled sluice gate
with sensor to balance amount of
water leaving the pool with the
amount entering and install water
level sensor

Tunnel Head Gate,
rehabilitate existing wooden
gate, frame and hoist

Spillway Slot, insert Twenty- asc';jlﬂg?é it;’ pK'oogas BISVIOURY

four inches (24”) of stoplogs
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Pu'u Lua

KIUC KAA

Reestablish former (USGS)
ditch gauge site, rehabilitate Previously installed by CWRM

control weir and install new
measurement equipment
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Cost summary and prioritization for KODIS modifications Alternativeto Includedin Redundant
KIUC P1 KIUC P1 KIUC P1
Priority Location Task / Iitem(s) Cost* Total cost Completed** modification modifications modification
Kawaikoi
1 Clear and prep area $ 18,192 Q2 2025 X
1 Install screen at headwall / concrete footing $ 67,794 Q3 2025 X
1 Install gate at headwall / concrete supports $ 95200 Q3 2025 X
1 New screen at tunnel gate $ 25790 Q3 2025 X
1 New gate at tunnel $ 101,059 Q3 2025 X
Replace existing tunnel gate with stop logs X
1 Install sensors in ditch, gate & pool $ 26300 Q3 2025 X
Earthen Cofferdam X
$334,335
Waiakoali
2 Clear and prep area $ 3,080 Q2 2026 X
2 Cut hole in diversion $ 8,080 Q2 2025 X
Spillway Release Gate X
Ditch intake headwall with stoplog bay X
4 Install trash screen at hole $ 17,080 Q2 2026 X
4 Install new screen in ditch $ 22510 Q2 2026 X
4 Install gate and solar panel $ 91125 Q2 2026 X X
Install sensor in ditch Previously installed by CWRM X
Install sensor in stream below diversion Previously installed by CWRM X
$141,874
Kokee
3 Clear and prep area and mobilize $ 20,040 Q2 2025 X
Install ditch headwall and HDPE pipe X
3 Remove existing gate and replace with new $ 97949 Q3 2025 X
Rehabilitate existing gate X
3 Install sensor in ditch before pond $ 17,800 Q3 2025 X
Adjust height of stoplogs in spillway Previously implemented by KAA X
3 Install sensor in tunnel $ 13,440 Q3 2025 X
$149,229
Kauaikinana
1 Purchase gate assembly and sensors $50,000 Q2 2025
$50,000
Total Direct Cost  $675,438
Contingency @ 12.8% $99,562
$ 775,000
pg“:u;‘;a Install sensor in Ditch Previously installed by CWRM X
Kauhao Refurbish existing gate $ 30,000 NO
Kauaikinana Clear and prep area $ 6,160 X
Refurbish screen 3 7,080 X
Install gate and solar panel $ 46100 X
Instalf sensor in pond $ 15,440 X
Install sensors in tunnel and gate $ 18,940 X
CEFR™** § 93719
Adjust height of stoplogs in spillway Previously implemented by KAA X
Install sensor in stream below diversion Previously installed by CWRM X

*2024 pricing **Estimated baring unforseen circumstances ***Contingent on future funding
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STIPULATION AND AGREEMENT BETWEEN THE PARTIES
TO THE APRIL 18, 2017 WAIMEA WATERSHED AGREEMENT

Poai Wai Ola/West Kaua“i Watershed Alliance (P6°ai Wai Ola); the State of Hawai‘i, Agribusiness
Development Corporation (ADC); the State of Hawai‘i, Department of Hawaiian Home Lands
(DHHL); the Kekaha Agriculture Association (KAA), as licensee of ADC pursuant to the
“Restated and Amended Memorandum of Agreement Between the State of Hawaii Agribusiness
Development Corporation and Kekaha Agriculture Association™ entered into on August 29, 2008,
amending the Agreement dated April 1, 2007 (MOA); and the Kaua‘i Island Utility Cooperative
(KIUC), as the “Parties™ to the April 18, 2017 Waimea Watershed Agreement (WWA), approved
by the Order Approving the Mediation Agreement for the Waimea Watershed Area by the State of
Hawai‘i, Department of Land and Natural Resources, Commission on Water Resource
Management (CWRM) on May 16, 2017, attached hereto as Exhibit A and incorporated herein by
reference,

DO HEREBY STIPULATE AND AGREE as follows:

;A Pursuant to the WWA, KIUC submitted initial modification plans and gaging plans to
CWRM and the Parties on September 1. 2017 and September 6, 2017. In March 2018,
KIUC submitted its Kdke ‘e Diversion Modification Project plan (KIUC’s Phase One Plan)
to the Parties. In May 2018, after multiple rounds of comments from the Parties and
CWRM, KIUC received approval from the Parties to proceed with KIUCs Phase One Plan.

2. Pursuant to the WWA, Phase Two would go into effect if and when a KIUC renewable
energy project supported by the Koke‘e Ditch began service. Phase Two established
different duties and responsibilities for the Parties, including for KIUC.

3. On December 13, 2023, KIUC gave notice to the Parties that it would “discontinue active
development of the flow-through hydroelectric portions of” the energy project known as
the West Kauai Energy Project (WKEP), which would have been supported by the Koke‘e
Ditch. See Exhibit B, attached hereto and incorporated herein by reference.

4. The Parties agree that KIUC’s duties and responsibilities pursuant to Phase One of the
WWA have not yet been fulfilled and that KIUC has not yet received all the permits and
approvals required to implement KIUC’s Phase One Plan.

3 In exchange for a full release from the Parties of all claims arising from its duties and
responsibilities pursuant to the WWA, KIUC shall pay SEVEN HUNDRED SEVENTY-
FIVE THOUSAND AND 00/100 DOLLARS (§775.000.00) to KAA, as ADC’s licensee,
within 10 days of the date this Stipulation and Agreement is approved by CWRM.

6. ADC, KAA as ADC’s licensee, DHHL, and P56 ai Wai Ola have met and agreed that KAA’s
Phase One Plan, as attached hereto as Exhibit C and incorporated herein by reference
(KAA’s Phase One Plan) when fully implemented will meet the Phase One obligations
under the WWA. The Parties accordingly desire to replace KIUC’s Phase One Plan with

EXHIBIT 2
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KAA'’s Phase One Plan, and do hereby collectively approve the implementation of KAA’s
Phase One Plan.

7 KAA, as ADC’s licensee, shall utilize the $775,000 monetary compensation from KIUC to
implement KAA’s Phase One Plan. If KIUC’s monetary contribution is insufficient to
complete the scope of work in KAA’s Phase One Plan, ADC shall actively pursue the
additional funding necessary to complete KAA’s Phase One Plan by seeking legislative
appropriations, grants, or other state-sanctioned methods of obtaining funding.

8. KIUC remains liable for its duties and responsibilities under the WWA until the date this
Stipulation and Agreement is approved by CWRM and payment of $775,000 is made to
KAA, as ADC’s licensee.

9. As of the date this Stipulation and Agreement is approved by CWRM and payment of
$775,000 is made to KAA, as ADC’s licensee, ADC accepts responsibility for KIUC’s
duties and responsibilities under the WWA. ADC, either itself or through its licensee KAA,
will implement the requirements previously assigned to KIUC in Phase One of the WWA,
which eliminates KIUC’s duties and responsibilities under the WWA.

10. Based upon ADC’s assumption of KIUC’s duties and responsibilities under Phase One of
the WWA, as amended by KAA’s Phase One Plan, the Parties hereto stipulate and agree
that KIUC may withdraw from the WWA effective on the date this Stipulation and
Agreement is approved by CWRM and payment of $775,000 is made to KAA, as ADC’s
licensee.

1L This Stipulation and Agreement was approved by the ADC Board of Directors at its
meeting on or about October 24, 2024, and will become effective upon approval by
CWRM.

12 The timetable for completion of KAA’s Phase One Plan will be completed in accordance
with the deadlines set forth in Exhibit C. If it becomes apparent that any of the deliverables
in KAA’s Phase One Plan will not be completed by the deadlines set forth in Exhibit C,
ADC, or its licensee KAA, will provide written notice to the Parties, including Commission
staff, detailing the cause for delay, ADC or KAA’s good faith efforts to meet the agreed-
upon deadline, and the plan and expected timeframe for completion. ADC, or its licensee
KAA, shall provide updates to the Parties regarding their progress implementing KAA’s
Phase One Plan. ADC, or its licensee KAA, shall also provide the Parties with itemized
statements regarding expenditure of the $775.000 consistent with the level of detail in the
cost summary included in Exhibit C.

13. The Parties acknowledge and agree that nothing herein shall abridge or otherwise limit the
rights of DHHL under the WWA, including DHHL’s water reservation for existing and

future uses.

14. This Stipulation and Agreement may be executed in multiple counterparts, each of which
shall be deemed a duplicate original, but all of which taken together shall constitute one
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and the same instrument. The Parties agree that this Stipulation and Agreement may be
executed by original signature or electronic signature, and the signature pages transmitted
by facsimile, scan and email, or other electronic transmission. The delivery of such
electronic signature pages shall constitute effective execution and delivery. The
effectiveness of this Stipulation and Agreement shall not be affected by the non-electronic
delivery of any manually signed signature page.

15, The Parties represent and warrant that the person executing this Agreement on behalf of
each respective Party is duly authorized to do so.

|Remainder of this page intentionally left blank; signature page follows.]
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STIPULATED AND AGREED TO BY:
Potai Wai Ola/West Kaua*t Watershed Alliance

By: ) ﬂi&&(i&u&——

Its: Vice President
Dated: October 24, 2024

Statc of Hawai‘i, Department o f Hawaiian
Home Lands

By:
Its:

Chairperson of the Hawaiian Homes
Commission
Dated:

Kauai Island Utility Cooperative
By:
Its:
Dated:

State of Hawai‘i, Agribusiness Development
Corporation

By:
Its:
Dated:

Exccutive Director

Kckaha A gnculture Association

By:
Its:
Dated:

President, Board of Directors

Withdrawal of KIUC from the WWA and substitution of KAA’s Plan for Phase One
Approved by the Commission on Water Resource Management:

By:
Its:
Dated:

Effective Date:
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STIPULATED AND AGREED TO BY:
Po‘ai Wai Ola/West Kaua‘i Watershed Alliance
By:

Its:
Dated:

State of Hawai‘i, Department of Hawaiian

Home Lands

By: /—76?3&_: W

Its:  Chairperson of the Hawaiian Homes
Commission

Dated: Oct24, 2024

Kauai Island Utility Cooperative
By:
Its:
Dated:

State of Hawai‘i, Agribusiness Development
Corporation

By:
Its:
Dated:

Executive Director

Kekaha Agriculture Association

By:
Its:
Dated:

President, Board of Directors

Withdrawal of KIUC from the WWA and substitution of KAA’s Plan for Phase One
Approved by the Commission on Water Resource Management:

By:
Its:
Dated:

Effective Date:

38



Staff Submittal

October 31, 2024

Waiakoali, Kawaikoi, Koke‘e Tributaries of the Waimea River

STIPULATED AND AGREED TO BY:
P6°ai Wai Ola/West Kaua‘i Watershed Alliance
By:

Its:
Dated:

State of Hawai‘i, Department of Hawaiian
Home Lands

By:

Its:  Chairperson of the Hawaiian Homes
Commission

Dated:

Kaual Iekand.Utlhty Cooperative

vwb

Its CEO
Dated: 10/24/24

State of Hawai ‘i, Agribusiness Development
Corporation

By:
Its:
Dated:

Executive Director

Kekaha Agriculture Association

By:
Its:
Dated:

President, Board of Directors

Withdrawal of KIUC from the WWA and substitution of KAA’s Plan for Phase One
Approved by the Commission on Water Resource Management:

By:
Its:
Dated:

Effective Date:
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STIPULATED AND AGREED TO BY:

Poai Wai Ola/West Kaua‘i Watershed Alliance

By:

Its:
Dated:

State of Hawai‘i, Department of Hawaiian
Home Lands

By:

Its: Chairperson of the Hawaiian Homes
Commission

Dated:

Kauai Island Utility Cooperative

By:
Its:
Dated:

State of Hawai‘i, Agribusiness Development

COI‘pOI‘ i igned by:
@&fﬁéﬂ

Its: Executive Director
Dated:

Kekaha Agriculture Association

By:
Its: President, Board of Directors
Dated:

Withdrawal of KIUC from the WWA and substitution of KAA’s Plan for Phase One
Approved by the Commission on Water Resource Management:

By:
Its:
Dated:

Effective Date:
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STIPULATED AND AGREED TO BY:
Po¢ai Wai Ola/West Kaua‘i Watershed Alliance
By:

Its:
Dated:

State of Hawai‘i, Department of Hawaiian
Home Lands

By:
Its:

Chairperson of the Hawaiian Homes
Commission
Dated:

Kauai Island Utility Cooperative
By:
Its:
Dated:

October 31, 2024

State of Hawai‘i, Agribusiness Development
Corporation

By:
Its:
Dated:

Executive Director

Kekaha Agriculture Association

By:
Its:
Dated:

es1 ~oard of Directors

Withdrawal of KIUC from the WWA and substitution of KAA’s Plan for Phase One
Approved by the Commission on Water Resource Management:

By:
Its:
Dated:

Effective Date:
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MEDIATION AGREEMENT
FOR THE WAIMEA WATERSHED AREA

This Mediation Agreement is entered into this _(Kt day of __Apn\ "
2017, by and between the parties hereto to present reasonable interim instream flow standards to
the Commission on Water Resource Management (“Commission”) for its consideration in an effort
to resolve disputes arising out of the diversion of water from the Waimea River and its tributaries,
and to avoid protracted and time and resource consuming litigation.

WITNESSETH:

WHEREAS, on July 24, 2013, Po‘ai Wai Ola/West Kaua‘i Watershed Alliance filed a
Combined Petition to Amend the Interim Instream Flow Standards for Waimea River and Its
Headwaters and Tributaries, and Complaint and Petition for Declaratory Order Against Waste,
which concerns the Waimea Watershed in Waimea, Island of Kaua‘i, Hawai‘i;

WHEREAS, on May 27, 2014, the Commission engaged Element Environmental, LLC to

. develop an inventory of the stream system, water uses, and water users of the Waimea River and

its headwaters and tributaries, and to conduct an appropriate investigation of the water systems
and the water resources in the area;

WHEREAS, during 2015, the Commission soixght and received information on water uses
from the agricultural interests and the Department of Hawaiian Home Lands (“DHHL”);

WHEREAS, in October, 2015, the Commissioners, Commission staff, and interested
parties familiarized themselves with the stream system and non-stream uses-by visiting the area
over two days; :

WHEREAS, on November 17, 2015, DHHL filed with the Commission a Petition for
Reservation of Surface Water of 33.145 MGD;

WHEREAS, also during 2015, in light of the fact that similar petitions have historically
taken decades to resolve, the Commission staff approached various parties having an interest in
this area and its waters to consider participating in a mediation of the issues involved;

WHEREAS, in December, 2015, the Commission approved engaging a mediator to assist
in reaching an agreement between the parties that would be acceptable to the Commission to
resolve the issues in the Waimea watershed;

WHEREAS, at its February 16, 2016 duly-noticed meeting, the Commission approved the
terms of reference for the mediation, and subsequently, the services of the Collaborative Leaders
Network were engaged to conduct the mediation, led by its President, Robert Alm; and

WHEREAS, during November, 2016, a set of controlled releases of water was undertaken
by the Commission staff and the parties to assist in the resolution of the issues in this matter.

EXHIBIT A _
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NOW, THEREFORE, the parties have reached the following points of agreement for
consideration and approval by the Commission to guide the Commission staff and these parties in
their respective and cooperative handling of the area's water resources in the coming years, and to
amend the current interim instream flow standards of the Waimea River, its headwaters and its

tributaries:
1. The Waimea Watershed Agreement which is attached hereto as Exhibit A.
2. In light of this agreement, it is also agreed that:

A. Po‘ai Wai Ola/West Kaua‘i Watershed Alliance’s Combined Petition to
Amend the Interim Stream Flow Standards for Waimea River and Its.
Headwaters and Tributaries, and Complaint and Petition for Declaratory
Order Against Waste (filed July 24, 2013) will be considered to be resolved.

B. DHHL will, within thirty days (30) of the approval of this agreement,
submit a modified petition to provide for a water reservation of 6.903 MGD
from the Kokee Streams, and request that the Commission consider and act
on the modified petition within sixty (60) days of its filing. DHHL
maintains the right to file, at later dates, additional water reservations for
the Waimea Watershed. »

3. The terms of this Agreement are submitted to the Commission for consideration
and approval. By executing this Agreement, each party represents to the Commission its
acknowledgement that, based upon the information obtained to date on stream flows, ditch flows,
beneficial in-stream uses and non-stream uses, each party has weighed the importance of the
present and potential uses of water, including the economic impact of restricting such uses.

4, The parties recognize and respect the intent of the Water Code, Chapter 174C,
H.R.S., and the Commission, including to obtain maximum beneficial use of the waters of the State
for purposes such as domestic uses, aquaculture uses, irrigation and other agricultural uses, power
development, and commercial and industrial uses, as long as there is adequate provision for the
protection of traditional and customary Hawaiian rights, the protection and procreation of fish and
wildlife, the maintenance of proper ecological balance and scenic beauty, and the preservation and
enhancement of waters of the State for municipal uses, public recreation, public water supply,
agriculture, and navigation.

S Mediation communications and confidential information protected by the
Commission’s mediation rules, H.A.R. § 13-167-90, and the Uniform Mediation Act, H.R.S. ch.
658H, shall remain confidential regardless of the Commission’s decision on this Agreement.

6. This Agreement shall be effective, and interim instream flows shall be established,
if at all, upon approval of its terms by the Commission.
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Wherefore, the pamas affix their slignatures {0 this agreement to evidence their
ac!amw!edgomont, contnbut:on and agreement to each of the terms sefforth above

PO'Al WAL OLAI ; \ STATE OF HAWAI, AGR(BUSINESS
WEST KAUATW TE, HED ALIJANCE DEVELOPMENT CORPORATION

. By

By:

Its & B, T e

STATE OF HAWAH; DEPT OF KEKAHA, AGRICULTURE
HAWAUAN HOME LANDS Yo ae ASSOC!ATION i
fts Trow W ;'rl.ls
KAUAHISLANDUTILITY -

COOPERATIVE: - ' -

its
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Wherefore, the parties affix their signatures to this agreement to evidence their acknowledgement,
contribution, and agreement to each of the terms set forth above.

PO‘AI WAI OLA/WEST KAUA‘I STATE OF HAWAI'‘I, AGRIBUSINESS
WATERSHED ALLIANCE DEVELOPMENT CORPORATION
By R e
Its Its
STATE OF HAWAI‘I, DEPT OF KEKAHA AGRICULTURE ASSOCIATION
HAWAIIAN HOME LANDS
By: By:
Its Its
KAUA‘I1 ISLAND UTILITY
COOPERATIVE
By:
Its
3

45



Staff Submittal October 31, 2024
Waiakoali, Kawaikoi, Koke‘e Tributaries of the Waimea River

Wherefore, the parties affix their signatures to this agreement to evidence their acknowledgement,
contribution, and agreement to each of the terms set forth above.

PO“AI WAI OLA/WEST KAUA‘I STATE OF HAWAI‘I, AGRIBUSINESS
WATERSHED ALLIANCE DEVELOPMENT CORPORATION
By: By:
Its Its
STATE OF HAWAI‘], DEPT OF KEKAHA AGRICULTURE ASSOCIATION
HAWAIIAN HOME LANDS ‘
By: : ] By:
Its Its
KAUA‘IISLAND UTILITY
COOPERATIVE
By:
Its
3
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Wherefore, the parties affix their signatures fto this agreement to evidence their
acknowledgement, contribution, and agreement to each of the terms set forth above.

PO‘AI WAI OLA/WEST KAUA‘1 STATE OF HAWAI‘], AGRIBUSINESS
WATERSHED ALLIANCE DEVELOPMENT CORPORATION
By: By:

Its

Its

STATE OF HAWAI‘I, DEPT OF KEKAHA AGRICULTURE ASSOCIATION

HAWAIIAN HOME LANDS

By: By: bews P4
Its Its /.

KAUA‘IISLAND UTILITY

COOPERATIVE

By:

Its
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Wherefore, the parties affix their signatures to this agreement to evidence their acknowledgement,
coniribution, and agreemeni to each of the terms set forth above.

PO‘Al WAI OLA/WEST KAUA‘I STATE OF HAWAI‘]l, AGRIBUSINESS
WATERSHED ALLIANCE DEVELOPMENT CORPORATION

By: By:

Its Its

STATE OF HAWAI‘], DEPT OF KEKAHA AGRICULTURE ASSOCIATION
HAWAIIAN HOME LANDS

By: By:

Its Its

KAUA‘1 ISLAND UTILITY

COOPERATIVE
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WAIMEA WATERSHED AGREEMENT
Statement of Guiding Principles

\

Modification of Diversions

A

B

C. Permits and Approval
D IIFS Numbers

E

Monitoring Stations

b

Operating Protocols

G. Infrastructure Agreements
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A. STATEMENT OF GUIDING PRINCIPLES

The following guiding principles underlie this agreement and all phases of its execution:

1. All streams will be allowed to run from the mountain to the sea and no diversion
will ever be a total diversion again.

2 Any diversion of water from a stream must be justified with no more water taken
than is needed for other beneficial uses, and even then, the health of the stream must
be preserved at all times. All waters not needed at any given time belong in the
stream and the IIFS numbers are the minimum amounts to be provided.

3 Agriculture and ienewab]e energy are beneficial uses of water diverted from these
streams.

4, DHHL will, within thirty days (30) of the approval of this agreement, submit a
modified petition to provide for a water reservation of 6.903 MGD from the Kokee
Streams, and request that the Commission consider and act on the modified petition
within sixty (60) days of its filing. DHHL maintains the right to file, at later dates,
additional water reservations for the Waimed Watershed. The parties acknowledge
DHHL’s rights to water as set forth in the Hawaiian Homes Commission Act, the
Hawaii Constitution, and Haw. Rev. Stat. chapter 174C, the State Water Code.

5. The ditch systems owned by the State of Hawaii‘s Agribusiness Development
Corporation (ADC), and currently operated by the Kekaha Agriculture Association
(KAA), will continue to be maintained to allow for both present and future uses.

6. Kaua‘i Island Utility Cooperative (KIUC) will be allowed to complete due
diligence on a set of energy projects supported by the Kokee Ditch System, and, if
the energy projects are built, will receive from the Kokee ditch system a rolling
average of 11 mgd to support both (1) the Puu Opae project and (2) DHHL’s water
needs under any water reservation the Commission may grant to DHHL (see A4,
supra) that are to be served by the project infrastructure, with the understanding that
the KIUC project is intended to serve both energy and agricultural uses which will
enable the Commission to review the water needs of both systems with the goal of
reducing the diversion of water into the Kekaha Ditch system. This means that
KIUC will be able to take an average of 11 mgd within each year and over the
course of the life of the project, assuming the IIFSs are met first. The term “rolling
average” as used in this agreement means an average to account for intra and inter
annual fluctuation.

7s If KIUC does build the energy projects, it will assume substantial responsibility for
much of the Kokee ditch systém and related facilities as specified in this agreement.
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B. MODIFICATIONS OF THE DIVERSIONS
Throughout this Agreement, all references to days are to calendar days.

All plans for the modification of any diversion shall be subject to review and approval by
the Commission or its staff prior to any modification taking place. When plans are submitted to
the Commission, a copy will be provided to each other party to this agreement.

KIUC will modify all diversions in the Kokee Ditch necessary to ensure the stream flow
provided for in this agreement, as follows: KIUC will file with the Commission and any other
pertinent regulatory agency its modification plans within one hundred thirty-five (135) days of the
approval of this agreement by the Commission. Work on the modifications will begin within forty-
five (45) days of approyal of the modification plans or any other approval required by the
modification proposal, whichever comes last.

If KIUC does not receive (1) the understandings from ADC set forth in Section C by April
30, 2017, and/or (2) the understandings from DHHL set forth in Section C within ninety (90) days
of the Commission’s approval of this agreement, KIUC shall have the option to withdraw from its
responsibilities and obligations under this agreement. If KIUC opts to withdraw, it will notify the
Commission and all the parties to this agreement. If KIUC does not exercise its option to withdraw
within one-hundred (100) days after the approval of this agreement by the Commission, KIUC
shall proceed with the modification plans in accordance with the paragraph immediately above.

ADC (either itself or through its licensee KAA) will modify all other diversions relating to
the Kekaha Ditch system and specifically those associated with the Koaie and Waiahulu streams
and the Waimea diversion necessary to ensure the stream flow provided for in this agreement, as
follows: ADC (either itself or through its licensee KAA) will file with the Commission and any
other pertinent regulatory agency its modification plans within forty-five (45) days of the approval
of this agreement by the Commission. Work on the modifications will begin within forty-five (45)
days of approval of the modification plans or any other approval required by the modification
proposal, whichever comes last.

All modifications will be done in a manner that provides for water flowing over it, provides
for a wetted path upstream and downstream such that adult forms can migrate upstream and larval
forms can migrate downstream, and minimizes entrainment of native species to the maximum
extent practicable.

If any modification requires an Environmental Assessment, an Environmental Impact
Statement or other permitting or approvals, the filing of those must occur within ninety (90) days
of notification by the Commission or other pertinent regulatory agency of the need for such actions.

If KIUC exercises its option to withdraw within one-hundred (100) days after the approval
of this agreement by the Commission, ADC (either itself or through its licensee KAA) will be
responsible for the modifications to the Kokee Ditch diversions necessary to comply with this
agreement, as follows: ADC (either itself or through its licensee KAA) will file with the
Commission and any other pertinent regulatory agency its modification plans for the Kokee Ditch

3
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diversions within forty-five (45) days of KIUC’s notice of withdrawal. Work on the modifications
will begin within forty-five (45) days of approval of the modification plans or any other approval
required by the modification proposal, whichever comes last.

C. PERMITS AND APPROVALS

In order to develop its renewable energy project(s), KIUC will need to obtain a number of
permits and approvals from various governmental agencies, and compliance with the requirements
of HRS Chapter 343 will be necessary prior to agency action on those permits and approvals.
Nothing in this agreement obliges any government agency to grant any of those permits or
approvals. Each permitting and approving agency needs to exercise its discretion without regard
to this agreement. None of the signatory governmental agencies to this agreement issue the permits
and approvals that KIUC will need for this project other than those provided for in this agreement.

In order to allow KIUC to move forward with its project(s), KIUC needs to know that it
will have the ability to perform its due diligence (engineering, biological, and archaeological) on
the project; that infrastructure for the project(s) will be available in the event that KIUC ultimately
receives the permits and approvals necessary for its project(s); and the financial terms for access
to and use of that infrastructure in the event that KIUC ultimately receives the permits and
approvals necessary for its project(s).

If KIUC does not have in place (1) the understandings from ADC set forth below by April
30, 2017, and/or (2) the understandings from DHHL set forth below within ninety (90) days of the
Commission’s approval of this agreement, KIUC reserves the right to withdraw from its
responsibilities and obligations under this agreement. If KIUC chooses to do so, it will notify the
Commission, and all the parties to this agreement, that it is doing so and will then be relieved of
all obligations under this agreement, subject to KIUC's duty to proceed with the diversion
modification plans in accordance with Section B if KIUC does not exercise its option to withdraw
within one-hundred (100) days after the approval of this agreement by the Commission.

It is understood that, in order to facilitate this agreement, P6‘ai Wai Ola/West Kaua‘i
Watershed Alliance will forbear from contesting or challenging ADC’s or DHHL's decisions with
respect to the understandings described in this section,

THE UNDERSTANDINGS ARE AS FOLLOWS:

From ADC to KIUC:

B A license, with an option for a lease, for the following infrastructure:

a. The diversions on the Kokee Ditch at Waiakoali, Kawaikoi, Kauaikinana and
Kokee and all the ephemeral diversions on the Kokee ditch system.

b. The Kokee Ditch from the diversions to the Puu Moe Divide.
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C; The Mana Reservoir.

d. The land needed for construction of the Mana powerhouse located adjacent to the
Mana Reservoir.

The license or lease shall provide for the water for KIUC under this agreement and
approved by the Commission subject to approval of a water lease application by KIUC to
be filed with the Board of Land and Natural Resources pursuant to Haw. Rev. Stat. § 171-
58.

The financial terms of the license/leases shall be binding on KIUC and ADC if the required
permits and approval are issued and the project is developed.

2. Easements as follows:
a. The Kokee Ditch access roads for the purposes of ditch access and maintenance.
b. The Mana Reservoir access road for the purpose of access to the Mana Reservoir,
powerhouse and substation.
& A short-term easement for the construction of a pressurized pipeline segment on

the Mana Plain with a long-term easement for maintenance of the pipeline.

d. A short-term easement for the construction of the Puu Opae project powerhouse
and substation adjacent to the Mana reservoir.

e A long-term easement for the Puu Opae project electrical transmission lines and
pressurized pipeline.
From DHHLI. to KIUC:

1. A right of entry (“ROE”) to be issued to conduct all engineering, biological and
archaeological studies necessary to support regulatory requirements for the project.

2 Within ninety days (90) of the approval of this agreement by the Commission, the DHHL
will notify KIUC as to whether it will issue a 65-year lease for the Jand and infrastructure
(Puu Opae Reservoir) to KIUC subject to HRS § 171-95.3, the Hawaiian Homes
Commission Act, as amended, and Hawaiian Homes Commission policies, if KIUC
complies with HRS Chapter 343 and receives the necessary approvals and permits for the
construction of the Puu Opae project. Once approved, and subject to the above, the
financial terms and conditions will be binding on KIUC and DHHL.

3 If the lease to KIUC described above is issued by the DHHL, it will
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a. include the provision of a rolling average of 11 mgd of water subject to
approval of a water lease application by KIUC to be filed with the Board of
Land and Natural Resources pursuant to Haw. Rev. Stat. § 171-58 and
subject to meeting the water needs of DHHL as set forth in any water
reservation the Commission may grant.

b. grant a short-term easement for the pressurized pipeline and a buried
transmission line construction and the rehabilitation of the Puu Opae
Reservoir.

.. grant a long-term easement for the maintenance of the pipeline, the buried
transmission line and the access réads.

d. will include the Puu Opae Reservoir and land adjacent to the reservoir (less
than three acres) for the project powerhouse.

D. IIFS NUMBERS

Based on the submissions by the parties and the analysis by the Commission staff, the
following IIFS numbers are agreed to in two phases.

Phase One will go into effect upon the approval of this agreement by the Commission. As
part of Phase One, the parties agree to immediately take steps to restore flows to the maximum
extent possible (e.g., by removing a board or lifting a gate) while working on the structural
modifications pursuant to the deadlines set forth in Section B.

Phase Two goes into effect if and when the KIUC energy project goes
into service.

PHASE ONE:
Kokee Irrigation System )
1. The existing natural flow in the Kokee Stream is permitted to flow past the Kokee Ditch.

2 For the Kauaikinana, Kawaikoi, and Waiakoali streams, the IIFS below each diversion is

the following:
Stream IIFS
Kokee natural flow
Kauaikinana 0.7 mgd
Kawaikoi 4.9 mgd
Waiakoali 1.4 mgd

Kekaha Irrigation System

1. The IIFS for the Koaie Stream below the Koaie Diversion will be 2 mgd.
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2. The IIFS for the Waimea Stream below the Waiahulu Diversion will be 8 mgd.

3. The IIFS for the Waimea Stream at USGS 16031000 will be 25 mgd with a minimum flow
at all times through the Kekaha Ditch of 6 mgd measured at the Hukipo Flume.

PHASE TWO:

Kokee Irrigation System

1. The existing natural flow in the Kokee Stream is permitted to flow past the Kokee Ditch
except for flows greater than 1.2 mgd, in which the IIFS is 1.2 mgd.

2 For the Kauaikinana, Kawaikoi, and Waiakoali streams, for flows less than or equal to the
established values listed in the table below, the IIFS below each diversion is two-thirds
(66.6°/0) of the flow in the stream; for flows greater than the established values listed
below, the ITFS below each diversion is the value given.

Stream Established IOFS IIFS if stream flow IIFS if
value - is beloworequal  streamflow is

to established above the

value established value
Kokee 0.2 Natural flowup n/a n/a

to1.2

Kauaikinana 12 2/3 of stream flow 0.6
Kawaikoi 6.4 2/3 of stream flow 4.0
Waiakoali 1.3 ) 2/3 of stream flow 0.8

All water flows above these numbers'may be used by KIUC in support of its project.

Kekaha Irrigation System

1. The IIFS for Koaie Stream below the Koaie Diversion will be 2 mgd.

2. The IIFS for Waimea Stream below the Waiahulu Diversion will be 8 mgd.

3. The IIFS for the Waimea Stream at USGS 1603 1600 will be 25 mgd with a minimum flow
at all times through the Kekaha Ditch of 6 mgd measured at the Hukipo Flume subject to

Commission review of its ongoing need based on the water coming to the plain through
the KIUC project as provided in paragraph 10 of the Operating Protocols section, infra.
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If Phase Two goes into operation, the Commission will examine the amounts being
diverted at Koaie and at Waiahulu with goal of increasing the total IIFS numbers for these
two streams.

E. MONITORING STATIONS

Monitoring stations will be put in place to measure the amount of water coming into the
ditches and the amount of water going into the streams below the diversions on a continuous real-
time basis.

KIUC, assuming that it receives the understandings called for in the Permits and Approvals
section of this agreement, will install and maintain monitoring equipment at the existing flow
gauging location immediately above the Puu Lua Reservoir and for the following streams:

Waiakoali

Kawaikoi

Kauaikinana

Kokee

ADC (either itself or through its licensee KAA), if the Commission approves this
agreement, will install and maintain monitoring equipment for the following streams:

Waiahulu
Koaie
‘Waimea at the Mauka hydroelectric plant

The information gathered by these stations shall be made available to all parties at the same
time. -

The Commission and the U.S. Geological Survey may install and maintain its own
monitoring equipment along the streams and/or ditches in the watershed.

If the KIUC project does not receive the understandings called for in the Permits and
Approvals section, the monitoring equipment will be installed and maintained by ADC (either
itself or through its licensee KAA). If the KIUC project ultimately does not proceed, ADC (either
itself or through its licensee KAA) will assume responsibility for the monitoring equipment.
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F.  OPERATING PROTOCOLS

The goal of the Waimea water systems is to preserve the life of the streams and their aquatic
resources while allowing for agricultural and renewable energy uses to co-exist with the streams.

In the operation of these systems the intent is to have instantaneous daily decisions made
on where the water in any given stream would go between the streams and the ditches:

1..  Flow in the stream has the highest priority and water should flow at the highest
possible level with diversions only as needed for other uses with the IIFS numbers
being the minimum amounts to be provided. .

2. Stated otherwise, when water is not presently needed for other uses such as
expanded agricultural uses or future energy projects, the water must remain in the
streams.

3. Current agricultural uses by ADC (and its licensees) will continue to be provided
with the water needed for their operations. Each month, ADC (either itself or
.through its licensee KAA) will report monthly water usage volumes for agricultural
and non-agricultural uses, monthly total cultivated acres, and a list of crop types.
Each year, ADC (by itself or through its licensee KAA) will report annual
cultivated acres by crop type.

4. Water for the kalo farmers on the Menehune Ditch will continue to be provided by
one or both ditch systems.

5. Water for agricultural uses by ADC (and its licensees) and water for uses by the
DHHL (and its lessees and licensees) in accordance with DHHL’s rights to water
as set forth in the Hawaiian Homes Commission Act, the Hawaii Constitution, and
Haw. Rev. Stat. chapter 174C, the State Water Code will be provided so long as the
amounts involved are reasonable in their consumption levels and in relation to the
water provided to the streams. In that regard, the need to plant less water intensive
crops and the importance of using efficient water delivery methods will be taken
into account as well as the availability of R-1 water and well water.

6. If one or more hydro projects are developed by KIUC on the Kokee Ditch System,
KIUC will receive from the Kokee ditch a rolling average of 11 mgd to support
both (1) the Puu Opae project and (2) DHHL’s water needs under any water
reservation the Commission may grant to DHHL (see A.4, supra) that are to be
served by the project infrastructure. This means that KIUC will be able to take an
average of 11 mgd within each year and over the course of the life of the project,
assuming the IIFSs are met first.” In its project, KIUC will leave enough water in
the ditch past the Puu Moe Divide to meet the needs of users of ditch water below
that point.
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7 Controlled releases and biological studies will be part of any protocol to help
\ determine the best ongoing uses of water.

8. To the extent not otherwise provndcd by the above uses, the Commission may
consider a request to allow a minimum flow of water to maintain the ditch systems
to the extent necessary to ensure their ongoing structural integrity.

. ! The Waiawa power plant will be allowed to operate in its current manner for no
more than three years from the approval of this agreement after which it must be
either decommissioned or repowered to operate using such waters as are reasonably
related to agricultural (as opposed to energy) uses. Specifically, after three years,
no more than 10 mgd can be diverted in the Kekaha Ditch at Hukipo Flume unless
reasonable agricultural uses require more water and the Commission finds that such
additional waters can be provided consistent with the IIFS numbers it has set.

If Phase Two goes into operation, the Commission will reexamine the amounts diverted to
reduce them to take into account the energy and agricultural uses served by the KIUC project.

The execution of these protocols will be the responsibility of ADC (either itself or through
its licensee KAA), and of KIUC. KIUC, if it receives the understandings provided for in the
Permits and Approvals section above, may contract with other entities to carry out its
responsibilities under this agreement.

If there is any dispute in the operation of the protocols, it shall be brought to the
Commission for resolution.

G. INFRASTRUCTURE AGREEMENTS bf

PHASE ONE: CURRENT OPERATIONS

Unless and until the energy projects proposed by KIUC receive all required approvals and
Phase Two is implemented, the current system will be maintained by the ADC,|and its licensee
KAA, and the State agencies involved in the case of the impacted dams and reservoxrs subject to
the provisions of this agreement, including those pertaining to the modification of diversions and
the installation of monitoring equipment.

PHASE TWO: THE ENERGY PROJECTS
If KIUC receives the understandings required in the Permits and Approvals section; finds
that the project is feasible to undertake and finance; and gets the approval of the Public Utilities

Commission for the energy projects, KIUC may build and/or rehabilitate one or more energy
projects in the Waimea Watershed area.

10
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If KIUC proceeds, it will assume significant responsibility for the infrastructure on the
systems involved. This section sets forth the infrastructure for which KIUC (and any firms it
employs) will be responsible:

1. The Ditches

KIUC will operate, upgrade, alter or repair as appropriate, and maintain:

a.

The Kokee Ditch including the ditch, flumes and tunnels, beginning at the
Waiakoali Intake to the Puu Moe Divide, including the Kauhao sluice gate
and the weir gate at the Divide; and any pressurized piping KIUC installs
involving the ditch and the reservoirs named below including between the
Divide and the Puu Opae Reservoir. (KIUC will not be responsible for the
ditch from the Divide to the Kitano Reservoir.)

2. Diversions

KIUC will operate, repair and maintain the following diversions:

a.

b.

Waiakoali
Kawaikoi

Kauaikinana

. Kokee

All active ephemeral stream diversions. Kumuela 1-5, Nawaiamaka and
Halemanu on the Kokee Ditch.

ADC (either itself or through its licensee KAA) will operate, repair and maintain
the following diversions:

f.

g
h.

Waiahulu
Koaie

Waimea

3. Roadways

KIUC will repair and maintain the roadways which pertain to the operations of the
Kokee Ditch.

a.

The jeep roadway extending from the Kokee Highway to the Puu Lua
Reservoir;

11
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b. The jeep road extending from the Kokee Highway to the Puu Opae
Reservoir;

c. The jeep road extending from the DHHL/DLNR gate on the Mana Plain to
the Puu Opae Reservoir;

d. Ditch maintenance roads along the Kokee Ditch;

e. All other jeep roads and ditch trails necessary to access, maintain and
operate the ditch systems that are under KIUC's control.

The assumption of responsibility for the roadways by KIUC does not change
existing access rights or in any way alter their status as public or private roads.

In carrying out the operation, upgrade, repair and maintenance to the ditches,
diversions and roadways as described above in this section, KIUC and ADC (and
any other firm employed by the same) shall not interfere with the quiet enjoyment
of the DHHL lessees and licensees.

4. Control Equipment

KIUC will operate the Puu Opae Energy Project(s), the streamflow gauging
equipment on the Kokee Ditch and pertinent streams, the Pun Lua Reservoir, the
Puu Opae Reservoir and the Mana Reservoir.

5. Hydroelectric Plants

KIUC will operate, repair and maintain the hydro plants developed as part of the
> Puu Opae energy project:

6. Dams and Reservoirs

KIUC will rehabilitate the following reservoirs pursuant to the State of Hawaii dam
safety standards and undertake the operation and maintenance of each through the
life of the Puu Opae project.
a. Puu Lua Reservoir
b. Puu OpaeReservoir
¢ Mana Reservoir

3 Pressurized lziping

KIUC will construct and maintain the following segments of pressurized pipeline:

12
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a. Between the Puu Moe Divide and the Puu Opae Reservoir;

b. Between the Puu Opae and Mana Reservoirs.

8. Pumping Stations

ADC will continue to operate and maintain the Kawaiele and Nohili Pumping
Stations.

\

9.  Monitoring Stations

KIUC will operate and maintain the equipment discussed in the Monitoring
Stations section above.

10.  Agreements to Operate

The cost of all of KIUC's undertakings pursuant to this agreement will be negotiated
directly between KIUC and the agencies involved.

11.  Infrastructure Covered
Any infrastructure not covered by this agreement will be presumed to be handled

by whoever is handling it today. This agreement covers only the specific
infrastructure discussed in it.

13
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. Utility Cooperative Contact: Beth Amaro
Your Touchstone Energy® Cooperative ‘;’2\' 808.246.4348
bamaro@kiuc.coop

Project Delays Jeopardize West Kaua‘i Energy Project
Scaled-Back Version of WKEP Under Evaluation

Lihu‘e, Kaua'i, HI - 12/13/2023 - Kaua‘i Island Utility Cooperative (KIUC) and its partner AES will
discontinue active development of the flow-through hydroelectric portions of its West Kaua'“i
Energy Project (WKEP) due to litigation-caused delays, project uncertainty, and cost increases.
KIUC will consider the feasibility of a scaled-back design including only the solar pumped storage
hydro portion of the proposed renewable project, but that portion of the more than $250 million
project is also at risk of cancellation. The fallback project would reduce power production by
roughly 25% and eliminate water delivery for agriculture on lands owned by the Department of
Hawaiian Home Lands (DHHL) and the Agribusiness Development Corporation (ADC). It would
also significantly slow KIUC's movement toward its goal of 100% renewable energy production by
2033.

Delays caused by lawsuits filed by Earthjustice have resulted in critical project deadlines being
missed due to continued project uncertainty. The latest lawsuit, filed in February, challenges
environmental approvals obtained for the project. Previously, Earthjustice filed a lawsuit
challenging the Hawai‘i Public Utility Commission’s approval of the purchase power agreement
related to the project.

WKEP has been studied and pursued by KIUC since 2012. It is being developed by AES, which will
build and operate the project if the solar pumped storage hydro portion proceeds. Electricity
produced by WKEP would be purchased by KIUC under a power purchase agreement (PPA). As
originally proposed, WKEP would have used both flow-through and pumped storage hydro
technology to bring KIUC to more than 80% renewable generation.

The flow-through portion of the project was dependent on diverting water from four streams in
Koke‘e via a rehabilitated Koke“e ditch irrigation system. KIUC committed to complete Phase 1
modifications to the diversions in accordance with the landmark 2017 Waimea Mediation
Agreement (WMA). Those modifications at the Waiakoali, Kawaiko1, Kaua‘ikinana and Koke‘e
intakes will be performed whether or not the WKEP project proceeds. However, Phase 2
diversion modifications will not be implemented.

EXHIBIT 8

4463 Pahe’e Street o Lihu‘e, Kaua‘i, HI 96766-2000 * (808)246-4300  www.kiuc.coop
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Without the flow-through hydroelectric portion, development efforts will no longer include:

1. Rehabilitation of Pu‘u Lua Reservoir, which was to provide additional storage for the
project.

2. Rehabilitation of the Koke‘e Ditch System.

3. Delivery of water for irrigation and other purposes to users along the Koke ‘e Ditch,
including the Department of Hawaiian Homelands (Mauka Village, Mauka Pastoral tenants
and Pu‘u ‘Opae tenants), ADC (Mauka and Mana Plain tenants), and DLNR.

Whether or not the remaining solar pumped storage hydro portion of WKEP moves forward will
depend on continued interest in participating in the project from DHHL and ADC, and financial
feasibility based on cost increases as a result of changes in market conditions and the delayed
implementation. In the reduced configuration, energy generation would be accomplished by
utilizing solar to pump water uphill from Mana Reservoir (located on ADC land) to Pu‘u ‘Opae
Reservoir (located on DHHL land) during the day, allowing for controlled discharge downhill at
night and during non-solar periods. A 20-megawatt powerhouse to be constructed at Mana
Reservoir would be the project’s primary generation source.

“While it’s unfortunate that the full potential of the environmental, social and economic benefits
of WKEP will not be realized, we retain hope WKEP will still be an important piece of KIUC's
renewable portfolio,” said KIUC's President and Chief Executive Officer, David Bissell.

HEH
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Kekaha Agriculture Association
Proposed Modifications to Kokee Ditch Diversions

Waimea Watershed Agreement
Phase 1

October 4, 2024

EXHIBIT C
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Modifications to Koke'e Diversions

Waiakoali Stream

KIUC KAA

New Ditch Intake Headwall with  Replace stoplog bay with remotely
36" wide stoplog bay controlled sluice gate

Spillway Release Gate with 18"  Replace release point in top of

wide by 12" deep release point diversion (invert at 3423.46 ft) with

cut in top of diversion stilling well with trash rack and 8"
diameter hole with invert at 3421 ft

New Weir for Flow : " :
Measurement in ditch sil;leously installed by CWRM in

CWRM gage in steam below diversion
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Kawaikoi Stream

KIUC KAA

New Trash Rack Redesign for cage-type trash rack

with catwalk
Earthen Cofferdam with 30" Install remotely controlled sluice
diameter culvert and slide gate gate on down-ditch side of existing
braced to down-ditch side of concrete headwall and sensors in
existing concrete headwall ditch, gate and pool

Replace existing slide gate with
stop logs and install water level
recorder in ditch

Replace existing gate and screen
at tunnel entrance
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Kauaikinana Stream

KiuC KAA

Tunnel Head Gate, rehabilitate
existing wooden gate, frame and  Pending availability of future
hoist finding

Spillway stoplogs previously

Spillway Slot Insert fabricate convertsd fo underiow by

new steel bulkhead

CWRM gage above confluence of
ditch and, gage below diversion

Purchase Gate Assy with other gates

Future KAA Improvements
~Install remote control gate
~Sensor at gate, pond, KKoi flow
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Koke'e Stream

KiuC KAA

New Ditch Bulkhead, HDPE  |ngta)| water level sensor and rate
Pipe Flume and Flow section up-ditch from pool
Measurement

Replace wooden gate with
remotely controlled sluice gate
with sensor to balance amount of

Tunnel Head Gats, water leaving the pool with the
rehabilitate existing wooden amount entering and install water

gate, frame and hoist TR p——

Spiliway Slot, insert Twenty- ng'llj;:)é zt;) ﬂf&s previously

four inches (24”) of stoplogs
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Pu'u Lua

KiuC KAA

Reestablish former (USGS)

ditch gauge site, rehabilitate Previously installed by CWRM
control weir and install new

measurement equipment
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Cost summary and prioritization for KODIS modifications

Priority Location

B e T

»

CFF***

Kawaikoi

Waiakoali

Kokee

Kauaikinana

Puu Lua
gauge

Kauhao

Kauaikinana

Task / tem(s) Cost*
Clear and prep area $ 18,192
Install screen at headwall / concrete footing $ 67,794
Install gate at headwall / concrete supports $ 95,200
New screen at tunnel gate $ 25,790
New gate at tunnel $ 101,059
Replace existing tunnel gate with stop logs
Install sensors in ditch, gate & pool $ 26,300
Earthen Cofferdam

$334,335

Clear and prep area $ 3,080
Cut hole in diversion $ 8,080
Spillway Release Gate
Ditch intake headwall with stoplog bay
Install trash screen at hole $ 17,080
Install new screen in ditch $ 22,510
Install gate and solar pane! $ 91,125

Install sensor in ditch
Install sensor in stream below diversion

Q2 2025
Q3 2025
Q3 2025
Q3 2025
Q3 2025

Q3 2025

Q2 2026
Q2 2025

Q2 2026
Q2 2026
Q2 2026

Previously installed by CWRM
Previously installed by CWRM

Clear and prep area and mobilize

Install ditch headwall and HDPE pipe
Remove existing gate and replace with new
Rehabilitate existing gate

Install sensor in ditch before pond

Adjust height of stoplogs in spillway

$141,874

$ 20,040

$ 97,949

$ 17,800

Q2 2025

Q3 2025

Q3 2025

Previously implemented by KAA

Install sensor in tunnel $ 13,440
$149,229
Purchase gate assembly and sensors $50,000
$50,000
Total Direct Cost $675,438
Contingency @ 12.8% $99,562

Install sensor in Ditch

Refurbish existing gate

Clear and prep area
Refurbish screen
Install gate and solar panel

Install sensor in pond
Install sensors in tunnel and gate

Adjust height of stoplogs in spillway
Install sensor in stream below diversion

$ 775,000

Q3 2025

Q2 2025

Previously installed by CWRM

3
$
$
$
$

$

$ 30,000

6,160
7,080
46,100
15,440
18,940

93,719

Previously implemented by KAA
Previously installed by CWRM

Alternative to
Kiuc P1

x

X

*2024 pricing **Estimated baring unforseen circumstances ***Contingent on future funding
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Redundant
KIUC P1

Included in
KiuC P1

Total cost Completed™ modification modifications modification

X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
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October 31, 2024

Waiakoali, Kawaikoi, Koke‘e Tributaries of the Waimea River

AGREEMENT TO TRANSFER OF DUTIES AND

RESPONSIBILITIES RELATED TO THE APRIL 18, 2017 WAIMEA WATERSHED
AGREEMENT FROM THE KAUA*I ISLAND UTILITY COOPERATIVE TO THE
STATE OF HAWAI‘L, AGRIBUSINESS DEVELOPMENT CORPORATION

This “Agreement™ is between the Kaua‘i Island Utility Cooperative (KIUC) and the State of
Hawai‘i Agribusiness Development Corporation (ADC). KIUC wishes to transfer its duties and
responsibilities under the April 18, 2017 Waimea Watershed Agreement (WWA) and ADC is
willing to assume such duties and responsibilities from KIUC. As such, KIUC and ADC do hereby
agree as follows:

i

Upon approval by the State of Hawai‘i, Department of Land and Natural Resources,
Commission on Water Resource Management (CWRM), of the “Stipulation and

Agreement Between the Parties to the April 18, 2017 Waimea Watershed Agreement”
(Stipulation) whereby the Parties to the WWA did stipulate and agree to allow KIUC to
withdraw from its duties and responsibilities under the WWA upon payment of reasonable

compensation, ADC does agree to assume KIUC’s duties and responsibilities as identified

below:

(@)

(b)

©

(d)

ADC, either itself or through its licensee the Kekaha Agriculture Association
(KAA), will modify all diversions in the Koke*e Ditch in a manner consistent with
the requirements of the WWA.

KIUC shall transfer to ADC and/or its licensee KAA any applicable permits and/or
permit applications obtained or submitted in preparation for implementing its duties
and responsibilities under Phase One of the WWA.

KIUC will transfer to ADC and/or its licensee KAA any applicable engineering
plans necessary to allow ADC to fully implement KIUC’s Phase One duties and
responsibilities.

ADC, either itself or through its licensee KAA, will place monitoring stations to
measure the amount of water coming into the ditches and the amount of water going
into the streams below the diversions on a continuous basis, and will install and
maintain monitoring equipment at the existing flow gauging location immediately
above the Pu‘u Lua Reservoir and for the following streams:

Waiakoali,
Kawaikoi,
Kauaikinana,
Koke‘e,
1
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Waiahulu,
Koaie, and
Waimea at the Mauka hydroelectric plant.

2 KIUC shall pay to KAA, as ADC’s licensee, reasonable compensation in the amount of
seven hundred seventy-five thousand dollars ($775.000) (Compensation) within ten
calendar days following CWRM’s approval of the Stipulation by means mutually agreed
upon, as a one-time, lump sum payment in exchange for the transfer of KIUC’s duties and
responsibilities under the WWA to ADC.

3. KIUC, ADC, and/or its licensee KAA, shall be responsible for their own respective tax
obligations. if any, resulting from or payable in connection with the Compensation paid by
KIUC pursuant to the Agreement.

4. The transfer of KIUC’s duties and responsibilities under the WWA to ADC will be
effective as of the date the Stipulation is approved by CWRM and upon receipt of the
Compensation by KAA, at which time KIUC, ADC and KAA, as ADC’s licensee, agree
that KIUC has no other duties and responsibilities under the WWA.

i This Agreement is subject to independent approval of the ADC Board of Directors.

6. This Agreement contains the entire agreement and understanding of KIUC and ADC
pertaining to the subject matter hereof, supersedes all prior agreements and understandings
relating to the subject matter hereof, and shall not be amended except by written agreement
signed by KIUC and ADC.

Z. The validity and construction of this Agreement shall be governed by the laws of the State
of Hawai‘1, and KIUC and ADC hereby submit to the jurisdiction of the courts of the State
of Hawai‘i.

8. This Agreement shall be binding upon and inure to the benefit of the heirs, successors and

permitted assigns of KIUC and ADC. Neither this Agreement nor the responsibilities and
obligations of any party hereunder shall be assignable or transferable by such party without
the prior written consent of the other party hereto.

9. This Agreement may be executed in multiple counterparts, each of which shall be deemed
a duplicate original, but all of which taken together shall constitute one and the same
instrument. KIUC and ADC agree that this Agreement may be executed by original
signature or electronic signature, and the signature pages transmitted by facsimile, scan
and email, or other electronic transmission. The delivery of such electronic signature pages

2
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shall constitute effective execution and delivery. The effectiveness of this Agreement shall
not be affected by the non-electronic delivery of any manually signed signature page.

10. KIUC, ADC, and ADC’s licensee KAA represent and warrant that the person executing
this Agreement on its behalf is duly authorized to do so.

[Remainder of page intentionally lefi blank; signature page follows.]
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IN WITNESS WHEREOF, and intending to be legally bound hereby, the parties hereto
have caused this Agreement to be duly executed as of the date(s) written below and effective as
of the date CWRM approves the Stipulation and KIUC delivers the Compensation to KAA, as
ADC’s licensee:

Kaua‘i Island Utility Cooperative

By: . F
Its: '

Dated:

State of Hawai‘i, Agribusiness Development Corporation

By:
Its: Executive Director
Dated:

Kekaha Agriculture Association

By:
Its: President, Board of Directors
Dated:

Date of CWRM’s approval of the Stipulation and effective date of this Agreement:
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October 31, 2024

IN WITNESS WHEREOF, and intending to be legally bound hereby, the parties hereto
have caused this Agreement to be duly executed as of the date(s) written below and effective as
of the date CWRM approves the Stipulation and KIUC delivers the Compensation to KAA, as

ADC’s licensee:

Kaua‘i Island Utility Cooperative

By:
Its:
Dated:

State of Hayail, Agribusiness Development Corporation

By: (Nwwb? éa}x?

Its: Executive Director
Dated:

Kekaha Agriculture Association

By:
Its: President, Board of Directors
Dated:

Date of CWRM s approval of the Stipulation and effective date of this Agreement:
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IN WITNESS WHEREOF, and intending to be legally bound hereby, the parties hereto
have caused this Agreement to be duly executed as of the date(s) written below and effective as
of the date CWRM approves the Stipulation and KIUC delivers the Compensation to KAA, as
ADC’s licensee:

Kaua‘i Island Utility Cooperative

By:
Its:
Dated:

State of Hawai‘i, Agribusiness Development Corporation

By:
Its: Executive Director
Dated:

Kekaha Agriculture Association

By:
Its; ‘“Sident, Board of Director:
[Yated:

Date of CWRM's approval of the Stipulation and effective date of this Agreement:
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AGREEMENT BETWEEN THE STATE OF HAWAI'I AGRIBUSINESS DEVELOPMENT
CORPORATION AND THE KEKAHA AGRICULTURE ASSOCIATION

This Agreement, effective on the Effective Date as described below, between the State of Hawai ‘i
Agribusiness Development Corporation (ADC), and the Kekaha Agriculture Association (KAA),
as a licensee of ADC, and pursuant to the “Restated and Amended Memorandum of Agreement
Between the State of Hawaii Agribusiness Development Corporation and Kekaha Agriculture
Association” entered into on August 29, 2008, amending the Agreement dated April 1, 2007
(MOA), each a Party and collectively as Parties, do hereby agree that:

1. The State of Hawai‘i, Department of Land and Natural Resources, Commission on Water
Resource Management (CWRM) approved the Stipulation and Agreement Between the
Parties to the April 18, 2017 Waimea Watershed Agreement on October 31, 2024, or on
such other date as CWRM may grant approval, (“Effective Date™), which allowed the
Kauai Island Utility Cooperative (KIUC) to withdraw from its duties and responsibilities
under Phase One of the Waimea Watershed Agreement (WWA). and

2. ADC and KIUC have come to an agreement on the monetary compensation to be provided
by KIUC in recognition of ADC assuming responsibility for KIUC’s Phase One duties and
responsibilities under the WWA, as modified by KAA’s Plan, attached hereto and
incorporated herein by reference as Exhibit A; and

3 That the KAA created Plan, was designed to achieve the WWA Phase One requirements.
without construction of elements of the previously approved plans that were rendered
unnecessary due to the elimination of Phase Two of the WWA_; and

4. KAA, on behalf of ADC, has agreed to perform KIUC’s duties and responsibilities with
regard to Phase One of the WWA as modified by KAA’s Plan; and

5. ADC pursuant to Section 3¢ of the MOA, authorizes KAA as ADC’s licensee to accept
such third-party revenues from KIUC, provided that KAA as ADC’s licensee applies such
third party revenues obtained from KIUC to help defray the costs associated with operating.
managing, and maintaining the common infrastructure improvements as necessary to
contribute toward accomplishing KIUC’s Phase One obligations under the WWA in
accordance with KAA’s Plan, which is attached hereto as Exhibit A.

6. The monetary compensation received by KAA as ADC’s licensee from KIUC shall be
treated by KAA as ADC’s licensee as income from a third party pursuant to the MOA and
KAA as ADC’s licensee shall be responsible for prompt payment of any taxes owed by
KAA, and not by any other party, resulting from this income.

% This Agreement was approved by the ADC Board of Directors at its meeting held on
October 24, 2024.

1
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THE PARTIES HERETO HAVE REVIEWED, AGREED TO, AND EXECUTED THIS
AGREEMENT EFFECTIVE ON THE DATE FIRST NOTED ABOVE:

State of Hawai ‘1, Agribusiness Development Corporation

By:
Its: Executive Director
Dated:

Kekaha Agriculture Association

By:
Its: President, Board of Directors
Dated:
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THE PARTIES HERETO HAVE REVIEWED, AGREED TO, AND EXECUTED THIS
AGREEMENT EFFECTIVE ON THE DATE FIRST NOTED ABOVE:

State of Hayyai', Agribusiness Development Corporation

Nundy Ea,

By: E‘DDéj«SFSS—"T’..,

Its: Executive Director
Dated:

Kekaha Agriculture Association

By:
Its: President, Board of Directors
Dated:

82



Staff Submittal October 31, 2024
Waiakoali, Kawaikoi, Koke‘e Tributaries of the Waimea River

THE PARTIES HERETO HAVE REVIEWED, AGREED TO, AND EXECUTED THIS
AGREEMENT EFFECTIVE ON THE DATE FIRST NOTED ABOVE:

State of Hawai‘i, Agribusiness Development Corporation

By:
Its: Executive Director
Dated:

Kekaha Agriculture Association

By:/g@,
Its: Presi vard of DIrectors

Dated:
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Kekaha Agriculture Association
Proposed Modifications to Kokee Ditch Diversions

Waimea Watershed Agreement
Phase 1

October 4, 2024

EXHIBIT_A
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Modifications to Koke'e Diversions

Waiakoali Stream

KiUuC KAA

New Ditch Intake Headwall with  Replace stoplog bay with remotely
36" wide stoplog bay controlled sluice gate

Spillway Release Gate with 18"  Replace release point in top of
wide by 12" deep release point diversion (invert at 3423.46 ft) with

cut in top of diversion stilling well with trash rack and 8"
diameter hole with invert at 3421 ft

New Weir for Flow . . :
Measurement in ditch :i:irously installed by CWRM in

CWRM gage in steam below diversion
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Kawaikoi Stream

KIUC KAA
Redesign for cage-type trash rack
New Trash Rack Sl COOWEIR
Earthen Cofferdam with 30" Install remotely controlled sluice
diameter culvert and slide gate gate on down-ditch side of existing
braced to down-ditch side of concrete headwall and sensors in
existing concrete headwall ditch, gate and pool

Replace existing slide gate with
stop logs and install water level
recorder in ditch

Replace existing gate and screen
at tunnel entrance
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Kauaikinana Stream

KIUC KAA

Tunnel Head Gate, rehabilitate
existing wooden gate, frame and  Pending availability of future
hoist finding

Spillway stoplogs previously

ill Siot | fabricat
Spillway Slot Insert fabricate converted to underflow by KAA

new steel bulkhead

CWRM gage above confluence of
ditch and, gage below diversion

Purchase Gate Assy with other gates

Future KAA Improvements
~|nstall remote control gate
~Sensor at gate, pond, KKoi flow
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Koke'e Stream

KIuC

New Ditch Bulkhead, HDPE
Pipe Flume and Flow
Measurement

Tunnel Head Gate,
rehabilitate existing wooden
gate, frame and hoist

Spillway Slot, insert Twenty-
four inches (24”) of stoplogs

KAA

Install water level sensor and rate
section up-ditch from pool

Replace wooden gate with
remotely controlled sluice gate
with sensor to balance amount of
water leaving the pool with the
amount entering and install water
level sensor

Spillway stoplogs previously
adjusted by KAA

90



Staff Submittal October 31, 2024
Waiakoali, Kawaikoi, Koke‘e Tributaries of the Waimea River

Pu'u Lua

KiuC KAA

Reestablish former (USGS)
ditch gauge site, rehabilitate Previously installed by CWRM

control weir and install new
measurement equipment
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Cost summary and prioritization for KODIS modifications

Priority Location

[ S G S = ¢

H

CFF**

Kawaikoi

Waiakoali

Kokee

Kauaikinana

Puu Lua
gauge

Kauhao

Kauaikinana

Task / ltem(s) Cost*
Clear and prep area $ 18,192
Install screen at headwall / concrete footing ~ $ 67,794
Install gate at headwall / concrete supports $ 95,200
New screen at tunnel gate $ 25,790
New gate at tunnel $ 101,059
Replace existing tunnel gate with stop logs
Install sensors in ditch, gate & pool $ 26,300
Earthen Cofferdam

$334,335

Clear and prep area $ 3,080
Cut hole in diversion $ 8,080
Spiliway Release Gate
Ditch intake headwall with stoplog bay
Install trash screen at hole $ 17,080
Install new screen in ditch $ 22510
Install gate and solar panel $ 91,125

Install sensor in ditch
Install sensor in stream below diversion

Q2 2025
Q3 2025
Q3 2025
Q3 2025
Q3 2025

Q3 2025

Q2 2026
Q2 2025

Q2 2026
Q2 2026
Q2 2026

Previously installed by CWRM
Previously installed by CWRM

Clear and prep area and mobilize

Install ditch headwall and HDPE pipe
Remove existing gate and replace with new
Rehabilitate existing gate

Install sensor in ditch before pond

Adjust height of stoplogs in spillway

$141,874

$ 20,040

$ 97,949

$ 17,800

Q2 2025

Q3 2025

Q3 2025

Previously implemented by KAA

Install sensor in tunnel $ 13440
$149,229
Purchase gate assembly and sensors $50,000
$50,000
Total Direct Cost $675,438
Contingency @ 12.8% $99,562

Install sensor in Ditch

Refurbish existing gate

Clear and prep area
Refurbish screen
Install gate and solar panel

Install sensor in pond
Install sensors in tunnel and gate

Adjust height of stoplogs in spillway
Install sensor in stream below diversion

3 T5000

Q3 2025

Q2 2025

Previously installed by CWRM

$
$
$
$
$

$

$ 30,000

6,160
7,080
46,100
15,440

18,940

93,719

Previously implemented by KAA
Previously installed by CWRM

Alternative to
KIUC P1

x

X

*2024 pricing **Estimated baring unforseen circumstances ***Contingent on future funding
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Redundant
KIUC P1

Included in
Kiuc P1

Total cost Completed* modification modifications modification

X
X
X
X
X
X
X
X
X
X
X
X
X
X
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DAFR £ARB505 B
MEMOBRANDUM
T Brian J. Meilzon
DAFR Admwinistrator
FROM: Heather Ylitalo-Ward . Aquatic Biologist

RFequest for Comments, Stream Diversion Works Permit Application
SUBIECT: (SDWP.6001.2)

Request Submitted by: M- Kaleo Manuel, Deputy Director CWRM
-'Iu'i'uiul-cﬁali, Keawaikdi , Koke's Streams, Waimea, Kauai, Tax Map Key: [4) 1-4-D01-003
Location of Project: end 013

Brief Description of Project:

The proposed work includes the following diversion modifications:

1. Waiakaali Stream: Installation of a concrete diversion headwall with a control gate.

2. Kawaiker Stream: Construction of a gravel cofferdam with a gated pipe and frash rack.
3. Koke'e Stream: Construction of a 35-inch bulkhead with gate and 85oot long, 24-inch
HDPE pipe flume.

Comments:
O Mo Commnents Comments Attached

Thank you for providing DAR. the opporfumity to review and comment on the propesed project. Should
there be any changes to the project plan, DAR requests the opporfumty to review and comment on those

changes.
P
Comments Approved: 7 Date; _Mov22, 2023
Bnan J. Neilson
DAF. Adnumstrator
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DAF# ARS505

Comments
Thank you for the opportunity to comment on the proposed pemit application.

Hawaiian streams and estuaries provide habitat for native aquatic biota composed of 5
fish species '0'opu akupa (Electris sandwicensis), "0'opu naniha (Stenogobius
hawaiiensis), 'o'opu nakea (Awaous hawaiiensis), ‘'0'opu nopili (Sicyopterus stimpsoni),
‘0'opu 'alamo’'o (Lentipes concolor); 2 crustacean species ‘opae 'oeha'a (Macrobrachium
grandimanus), ‘'opaekala’ole (Atyoida hisulcata); and 2 mollusk species hapawai
(Neritina vespertina), and hihiwai (Nentina granosa) which may occur in the stream
diversion locations. However, the proposal indicates that surveys conducted in 2018 for
the original permit application found no native aguatic species downstream of each of
the diversions.

As most of the proposed project will be occurming in the ditch system, is not expected to
have adverse impacts on the aquatic environment, but may have short-term impacts
during the installation of the earthen coffer dam, headwall modification, and construction
of bulkhead with gate and pipe flume. Habitat disturbance and water turbidity are the
most probable short-term impacts.

Best Management Practices (BMPs) or mitigative measures should be implemented
during these activities to minimize the potential for erosion, siltation, pollution, turbidity,
and degradation of the aquatic environment.

1) Stream bank areas denuded of vegetation should be planted or covered as quickly
as

possible to prevent erosion and the vegetation cleared along stream banks should be
removed and prevented from falling into the stream/estuary environment;

2) Scheduling stream maintenance activities during penods of minimal rainfall;

31 Use of siit curtains, fiber rolls, silt fencing, etc. to prevent sediments from increasing
water turbidity and sediment nun-off;

4) Prevent construction matenals, petroleum products, debns and landscaping products
from

falling, blowing or leaching into the aguatic environment; and

51 Reduce as much as possible the disturbance and impacts to natural stream channel
hottom substrate types (cobble, boulders, etc.) as much as possible during the removal
of vegetation and sediment from the stream channel. These substrate types are
essential components of the habitat for the native stream biota.
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October 26, 2023
Ref SDWP.6001.2

FROM: T0- Aha Moku

Agquatic Resources

Forestry and Wildhfe

Land Division

Office of Conservation and Coastal Lands

State Parks

TOr EROME M Kaleo Mamuel, Deputy Director -4
Commussion on Water Resource Management

SUBIECT: PRequest for Comments, Stream Diversion Works Pernut Application
(SDWP.6001.2), Kaua‘i Island Utility Cooperative, Kokee Ditch Diversion
Modification and Monitoring, Waiakdali, Kewaikdt, Koke's Streams, Waimea,
Kaua'i, Tax Map KE"r () 1-4-001:003 and 013

We would appreciate your review and comment on the subject permut application withun 30 days
from the date of this memo. Previously, Stream Diversion Works Pemnut (SDWP.5321.2) for
thus project was issued on September 15, 2020, but expired. There have been no changes fo the
project design smee the previous apl:m:rval The proposed work mcludes the followmg diversion

modifications:
1. Waiakiali Stream Installation of a concrete diversion headwall with a control gate.
2. Kawaikdi Stream: Construction of a gravel cofferdam with a gated pipe and trash rack.
3. Koke'e Stream: Construction of a 36-nch bulkhead with gate and 85-foot long. 24-mch
HDPE pipe flume.
The application is online at [ifp.// ' jew/. If you have amy
questions, contact Rebecca Alakai at {EDS} 53]’-'32!56 or rebecca_r al.akm @hawaii gov.
{ ) We have no chjections { ) Additional mfmn:umanraqumted
{ ) Not subyect to our regulatory authonty and permut () Extended review peniod requested
(/) Comments attached ( ) EA /EIS is required
Contact Person: Date: Novai 2023

Carty 5. Chang, Chief Enginesr
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DEPARTMENT OF LAND AND NATURAL RESOURCES
ENGINEERING DIVISION

CWEAMAL Kaleo Manuel

Eef: Request for Comments, Stream Diversion Works Permit Application
(SDWP.6001.2), Kaua‘i Island Utility Cooperative, Koke‘e Ditch Diversion
Modification and Monitoring
Location: Waiakoak, Kawaikol, Koke'e Streams. Waimea, Kauna‘i
TME(s): (4) 1-4-001:003 and 013

COMMENTS

The rules and regulations of the National Flood Insurance Program (NFIP), Title 44 of
the Code of Federal Fegulations (44CTE), are m effect when development falls withm a
Special Flood Hazard Area (hugh-nsk areas). Be advised that 44CFF_ Chapter 1,
Subchapter B, Part 60 reflects the munmmnmm standards as set forth by the NFIP. Local
commmumity flood crdinances may stipulate higher standards that can be more restrictive
and would take precedence over the muimmmm NFIP standards.

The owner of the project property and/or their representative 15 responsible to research
the Flood Hazard Zone designation for the project. Flood Hazard Zomes are designated
on FEMA s Flood Insurance Fate Maps (FIEM). The official FIRMs can be accessed
through FEMA s Map Service Center (msc fema gov). Our Flood Hazard Assessment
Tool (FHAT) (fhat hawan gov) could alse be used to research flood hazard mformation.

If there are questions regarding the local flood ordmances, please contact the applicable
County NFIP coordmating agency below:

o Oau: City and County of Honolulu, Department of Planning and Permutting
(808) T68-8098.

o Hawan Island: Coumty of Hawan, Department of Public Works (308) 961-8327.

o Man/MolokarT anai Coumty of Mam, Department of Plannmg (808) 270-7139.

o

Eanar- Coumty of Kaua, Department of Public Works (808) 2414806

Signed:

CARTY 5. CHANG, CHIEF ENGINEEE.
Date: Nowv2l, 2023
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November 28, 2023
Log mo. 4311/50WP.6001.2
MEMORANDUM

TO: M. KALEO MANUEL, Deputy Director
Commission an Water Resource Management

FROM: JASON D, OMICK, Acting Wildlife Program Manager
Division of Forestry and Wildlife

SUBJECT: Request for Comments on the Stream Diversion Works Permit Application
(SDWP.6001.2) Kaua‘i Island Utility Cooperative, Kdke'e Ditch Diversion
Modification and Monitoring, Waiakoali, Kauaikinana, Koke'e Streams,
Waimea, Kaua‘i island

The Department of Land and Matural Resources, Division of Forestry and Wildlife {DOFAW)
has received your request for comments on the Koke'e Ditch Diversion Modification and
Monitoring permit application (SDWP.6001.2) located along the Waiakoali, Kauaikinana, and
Koke's Streams, on the island of Kauai; TMEC (4)1-4-001:003 and 013. The sole purpose for
the proposed project is for stream restoration per the [IFS adopted by the Commission on
Water Resource Management (CWRM) as part of the Mediation Agreement for the Waimea
Watershed, approved in April 2017. The proposed work is on the existing Koke'e Difch system,
which actively diverts water for imigation, recreational fishing, and other state facility uses. The
proposed work will result in restored stream flows at the Koke'e Diversion, which is consistent
with the IIFS for each stream and Kaua'i General Plan's Vision for Kaua' 2020. At Waiakoali,
the proposed wark includes the installation of a concrete diversion headwall with a control gate
with the purpose of increasing high stream fiow to facilitate water release and to contnol
diversion volumes. At Kawaikoi, streamflow restoration will be addressed by installing an
earthen coffer dam with a gated pipe and frash rack. And at Kdke's stream the restoration work
will include installation of one 36- inch bulkhead with gate and one 85-foot long 24-inch HOPE
pipe flume to retain all natural flows in the stream, which requires the ditch flows o pass
across the stream without comingling. The proposed changes will result in less water diveried
into the ditch and more water retained in the streams. A previous Stream Diversion Works
Pemit (SOWP.5321.2) was issued on September 15, 2020, but has expired. There have been
no changes to the project design.
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DOFAW provides the following comments regarding the potential for the proposed work to
affect listed species in the vicinity of the project area.

The State listed ‘Ope'ape’a or Hawailian Hoary Bat (Lasiurus cinerews semotus) could
potentially occur at or in the vicinity of the project and may roost in nearly trees. Any required
site clearing should be timed to avoid disturbance to bats during their birthing and pup rearing
season (June 1 through September 15). During this penod woody plants greater than 15 feet
(4.6 meters) tall should not be disturbed, removed, or trimmed. Barbed wire should also be
avoided for any construction because bats can become ensnared and killed lyy such fencing
material during flight.

Arificial lighting can adversely impact seahirds that may pass through the area at night by
causing them to become disoriented. This disorientation can result in their collision with
manmade structures or the grounding of birds. For nighttime work that might be required,
DOFAW recommends that all lights used be fully shielded to minimize the attraction of
seabirds. Nighttime work that requires outdoor lighting should be avoided during the seabird
fledging season, from September 15 through December 15, when young seabirds make their
maiden voyage fo sea.

If nighttime construction is reguired during the seabind fledgling season (September 15 to
December 15), we recommend that a qualified biologist be present at the project site fo
monitor and assess the risk of seabirds being attracted or grounded due to the lighting. If
seabirds are seen circling around the area, lights should then be tumed off. If a downed
seahird is detected, please follow DOFAW's recommended response protocol by visiting
hiipsJidinr hawaii.goviwildlife/seabird-fallout-seasonf#response |

Permmanent lighting also poses a risk of seabird attraction, and as such should be minimized or
eliminated to protect seabird flyways and preserve the night sky. For illustrations and
guidance related to seabird-friendly light styles that also protect seabirds and the dark stamy
skies of Hawai'l please visit hitps./dinr. hawaii.goviwildlifeMles2016/03/DOC439 padf.

The State listed néné or Hawaiian Goose (Branfa sandvicensis) could potentially occur in the
vicinity of the proposed project site. It is against State law to harm or harass these species. If
any are present dunng construction, all activities within 100 feet (30 meters) should cease and
the hird or hirds should not be approached. Work may continue after the hird or hirds leave
the area of their own accord. If a nest is discoverad at any point, please contact the Kaua'
Branch DOFAW Office at (808) 274-3433 and establish a buffer zone around the nest.

The endemic pueo or Hawaiian Short-Eared Owl (Asio fammeus sandwichensis) could
potentially nest in the project area. Before any potential vegetative alteration, especially
ground-based disturbance, we recommend that line transect surveys are conducted during
crepuscular hours through the project area. If a pueo nest is discovered, a minimum buiffer
distance of 100 meters from the nest should he established until chicks are capable of flight.

The proposed project is in proximity to designated Ecosystem Cntical Habitat for threatened
and endangered plant species. DOFAW recommends that a botanical survey be conducted by
a qualified botanist in all proposed affected areas prior to commencing work to determine if any
rare or endangerad plants are present in the project area. We recommend that the sunvey
consists of a complete species list and is conducted during the wettest time of year when
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plants are more likely to be visible, especially in drier areas. If any listed species are found,
please notify DOFAW at (808) 587-0166.

In addition, DOFAW recommends heavy equipment waork to be done greater than 100 m away
from listed plants. For information on avoidance and minimization measures for plants, please
refer to the following link: hittps Ahwww fws govimedia/plant-avoidance-and-minimization-
measures-may-2023 .

DOFAW recommends using native plant species for landscaping that are appropriate for the
area; i.e., plants for which climate conditions are suitable for them fo thrive, plants that
historically occurmed there, etc. Please do not plant invasive species. DOFAW also
recommends refeming to www _planipono org for guidance on the selection and evaluation of
landscaping plants and to determine the potential invasiveness of plants proposed for use in
the project.

DOFAW recommends minimizing the movement of plant or soil matenal between

worksites. Soil and plant material may contain detrimental fungal pathogens (e.g., Rapid
‘Ohi‘a Death, Coffee Leaf Rust), vertebrate and invertebrate pests (e.qg., Coqui Frogs, Litile
Fire Ants, Coffee Berry Borer, etc.), or invasive plant parts (e.g., Barbados Gooseberry, False
Kava, Giant Reed, etc.) that could harm our native species and ecosystems. We recommend
consuliing the Kaua'i Invasive Species Committes (KISC) at (808) 821-14590 to help plan,
design, and construct the project, leam of any high-risk invasive species in the area, and ways
to mitigate their spread. All equipment, materials, and personnel should be cleaned of excess
s0il and debris to minimize the risk of spreading invasive species.

To prevent the spread of Rapid ‘Ohi‘a Death (ROD), DOFAW requests that the information and
guidance at the following website be reviewed and followed if ‘Ohi‘a trees are present at the
project site that will be removed, timmed, or potentially injured:

hittps Jfcms. ctahr. hawaii.edu/rod.

We recommend that Best Management Practices are employed during and after construction to
contain any soils and sediment with the purpose of preventing damage to near-shore waters and
marine ecosysiems.

We appreciate your efforts to work with our office for the conservation of our native species.
These comments are general guidelines and should not be considered comprehensive for this
site or project. It is the responsibility of the applicant to do their own due diligence to avoid any
negative environmental impacts. Should the scope of the project change significantly, or
should it become apparent that threatened or endangered species may be impacted, please
contact our staff as soon as possible. If you have any questions, please contact Myma N.
Girald Perez, Protected Species Habitat Conservation Planning Coordinator at (808) 265-3276
or myma.girald-perez@ hawali.gov.

Sinceraly,

o

JASON D. OMICK
Acting Wildlife Program Manager
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Wichae] Cain, Acting Administrater Project Mo, 2018FPF30706
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Office and Conservation and Coastal Lands Archaeology
1151 Pumchbowd Soeet, Boom 131 Architechume
Honolulo, Hawai'i 26813
michae]. caindgi hawail. sow
Deear Mr. Caimc

SUBJECT- HES Chapter 6E-42 Historic Preservation Review —
Eama‘i land Utility Cooperative — Eake e Ditch Diversion Modification Project
Flow Release and Monitoring Plan: — O{OCL — Site Flan Approval
Kona and Waimea Abwpaa‘a, Kona District, Island of Eaoa‘i
TALE- (4) 1-4-001, (W2, (03, 013

This letter prowides the State Historic Preservation Division's (SHED s) HES §6E-42 wpdated review of the Fana'i
Island Trdlity Cooperative (EIUC) — Efke's Ditch Diversion Modification Project. The Esus‘i Island Thdlity
Cooperative proposes the mstallaton of gsuging smoons and to relesse water o the soeam chanme] at each
diversion. The project requires Department of Land and Wataral Fesouces (DLMNE) Office of Conservation and
Coastal Lands (0{CCL) site plan q:-[.tm'al In a letter dated May 17, 2021 (Project Mo, 2019PF30704, Doc. Mo,
2104DB08), SHPD raquested additions] informaton for the proposed project, inchodine requesting an 5THE Site
ml::lh-a'f:llﬂ:el{ﬂ:ee]:mnh.‘:}'sm providing assessment of ifegrity and site sigmificance of the ditch amd
Teservolr, providing 3 project effect determinanen (if necsszary), and if warranted, providing potential mitizstion
ConEmiTnents for potental impacts relsted to the curment project.

The SHFD received the latest project submittals on Movember 11, 2021 {Submission Moo 2019PF30706.002) tuat
inchaded cover letter for submiittal of the revised IRFI report (Bellnomini sand Hammast, October 2021), dooomens
titled drchaeelogical Liveranre Randew and Fiald Tnspeciion Report for the Kdke ¢ Diversion Modification Project,
Waimea Ahgpug'a, Warmea Disoicr, Emua'i, TMED 4 1<4-000 (Belloomini snd Hanmmatt, October 2021), and oo
Movember 30, 2021 (Subnissicn Moo 2019PF30706.003) that incloded email comespondence for SIHE Site #
request. The property acreage totals spproxmarely 0486 acres (21,160,813 =q fi).

The fimor primary Kdke's Diich diversion locatons are Waiskoali, Fawaikol, Koumikinans and Eoke'e smeams.
According to the Efke's Ditch System landoamer (Aznibusiness Development Corporation), the Waiskoali and
Eawaikod diversions are located in the Ma Pali Fons Forest Feserve and the Esuaikinana and Fioke‘e diversions are
located in Edke's State Parks, DLWFE. Divizion of Forest and Wildlife (DOFAW) manages the land somomding the
Whaiskoali snd Eawaikei diversions while DINE Division of Smie Parks manages the land sumomding the
E=maikinana and Edke's diversions. Pun Moe Divide and Upper Pipeline are located within the Eifke’e State Parks
amd Pu'n Ea Pele Forest Feserve Additonally, DOFAW and State Parks manage portions of the wpper pipeline.

The proposed project scope of work is based vpon a Mediation Agreement for the Wammes Watershed, which was
approved by Conmiszion on Water Besource Management {CWEM) in April 2017 and imvolves modifications
the exizans dicch struchee to nstall EaEing stetons and o relesse water in the smeam channel at each diversion.

There are two fypes of minor groumd disnmbance imvolved with the project. The first involves the instzllagen of 3
concreie pads measming 3 . by 4 &, at thres diversion sibes and less than a food in depth. The second type of sroumd
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Mr. Michael Cain
March 3, 2022

Paze 2

disturbance i the widening of 3 2-foot-wide footpath at Eaaaikod diversion betoneen an accass road and the ditch
Groumd distorbance would be cansed by remowval of ginser and small gmuva with an ewcavator. The path afier
clearing will be approcdmately 10 fi. wide. The ditch is cumrently in use and maintsined ona regular basis.

The Eoke's Dapch (SIHP Site #50-30-02-02417) was ongmally constoucted between 19046-1907 by the Fekaha
Suzar Company, and expanded betasen 1923 and 19246 info the Foke“s Dhich system which includes the Watakoali
Driversion, Fawaikei Diversion Eausikinamy Dhiversion, Eoke's Diversion (1924), and Pu‘n Lua Beservoir (1927)
The ditch system is defined as a historic property, per §6E-2. HAF. Each diversion stucthore is comprised of man-
made nmnels, basalt and mortar constmacted walls, and concrete masonry walls.

The proposed project is limited in spatal extent and will not adwersaly affect the character defiming features of
Eoke'e Ditch, and the nunirms]l groummd disnobance has low potential to Dnpact mfsct subsuzface historic properiies.
Within the revized LEFI the Edke's Ditch System was sssesced for inteprity and sipnificance per HAR §13-275-6.
It was determmined fo sufficiently retaim all seven elements of infegrify for location desizn seting maperials,
workmanship, feeling and sssociaton, slthoush modemn modificatons, cumens Lack of commercial agriculnral usa
of the areq snd ditch and sbendenment of pordons of the ditch has slighily diminished its integrity. The ditch
systam was alse detemuned significant undsr criteria & ¢, and 4.

SHPD requests that the Bellwomini snd Hanmatt (October 2021) LEFT be revisad o indicate the project is subject
only as a §8E-42 project, and pursaant o HAR 513-284. Once revised, please upload final document to HICETS
under Project Mo, 2010PE30706, a5 well as two hard copies and a text searchable pdf copy mansmitied to the SHPD
Kapolei office and to Lehns E Sosreiihawaii sov, respectivaly.

Based on the npdared information provided by the applicanm. SHFD's determination is “No Historic Fropertes
Affected™ for the current project. Pursnant o HAR §13-284-7(e), when the SHPD agrees that the sction will not
affect any significant histonc properties, this is the SHPD s wontten conoerence and histonic preservation review
ends The historic preservaton review process is endsd The penmifine and'or project inmifiation process may
CODHTuE,

Please contact Joliz Flaamgs, Architectora]l Historianm af Julis Flaweus @lhewail gov for sny concems regstding

archipectursl resoumees, mmd Dewid Buckley, Emsus®l Lead Aschssologist at (208) 462-3225 or at
MM&MMMEM&EL&W

hizhala,
Alcsr Dowep
Alan 5. Downer, PhD
Dieputy State Historic Preservation Officer

o Tason Himes, Toule Grougp, jhines/7joalesToup. com
Drawn Huff, Toule Group, dmaffia)joulesroup. com
Drzvid Bissell, President and CEO ETUC, dbisselli@knc. coop
Hal Hamumatt, C5H, bhanmmstt@oalnalaeveys com
Spott Belloormin  (CSH, shelnomindi@oanlhora] surveys. comm
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STATE OF HAWAII S X ey 2T
DEPARTMENT OF LAND AND NATURAL RESOURCES RAOCLAT, EEAND ST ARSI
OFFICE OF CONSERVATION AND COASTAL LANDS .
POST OFFICE BOX 621
HONOLULU, HAWAII 96800
REF:OCCL:TM Correspondence: KA 19-117
Galen Nakamura FEB 1 2 2018

Shiramiu Loo & Nakamura
4357 Rice St., Suite 102
Lihue, HI 96766

SUBJECT: Kdke'e Ditch Diversion Modification and Monitoring Proposal Located at Napali-Kona
Forest Reserve, Kaua'i, Vicinity of TMKs: (4) 1-4-001:003 & 013

Dear Mr. Nakamura:

The Office of Conservation and Coastal Lands (OCCL) has reviewed your information regarding the
subject matier. According to your information the Waimea Watershed Area Mediation Agreement
approved by the Commission on Water Resource Management calls for modifications to several existing

diversion structures on the Ditch system and the installation of flow measurement equipment on the ditch
and on diverted streams.

For this particular request, Kaua'i Island Utility Cooperative (KIUC) is proposing to: 1) Modify four
diversions on the Ditch system to increase the natural flows of Waiakoali, Kawaikai, Kauaikinana, and
Koke‘e streams to satisfy interim instream flow standards adopted by CWRM and 2) install flow
measurement equipment in the noted streams and/or associated ditch.

In addition, KIUC is requesting a determination as 1o what type of authorization would be required for the
proposed project and also if the proposed project could be exempt from HRS, Chapter 343,

The OCCL notes the subject area lies within the Resource subzone of the Conservation District. The
Koke'e Ditch system is a nonconforming land use as it was created [1926] prior to the advent of the
Conservation District.

What is being proposed are identified Jand uses in the Conservation District pursuant to the Hawai‘i
Administrative Rules, Chapter 13-5, §13-5-22 P-1 DATA COLLECTION (B-1) Basic data collection,
research, education, and resource evaluation that results in a minor disturbance to natural resources or
land; P-8 STRUCTURES AND LAND USES, EXISTING (B-1) Demolition, removal, or minor alteration
of existing structures, facilities, lad, and equipment. Any historic property shall be evalvated by the
department for historical significance; and P-9 STRUCTURES, ACCESSORY (B-1) Construction or
placement of structures accessory to existing facilities or uses.

The proposed land uses would require the filing of a Site Plan Approval (SPA) that can be authorized
administratively by the OCCL. The SPA application should focus on describing the proposed land uses
in detailed layman terms, the construction methodology, best management practices and any proposed
mitigation. The SPA application can be found on our website at dinr.hawaii.gov/occl under applications.
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Galen Nakamura Correspondence: KA 19-117
Shiramiu Loo & Nakamura

At this time, the OCCL believes that the proposed modifications and monitoring improvements may be
considered an exempt action pursuant to Hawaii Revised Statutes (HRS), Chapter 343 as amended, HAR,
Chapter 11-200, and pursuant to the Exemption List for the Department, specifically exemption class I-
Operations, repairs or maintenance of existing structures, facilities, equipment, or topographical features,
involving negligible or no expansion or change of use beyond that previously existing; DLNR exemption

1-22) Repair and maintenance of existing water diversions and intake structures, including valves, gates,
intake boxes, and lines, in order to collect or improve the collection at the location of the existing water
source diversion works; 1-42) Actions that are intended to maintain or support the sustainability of those
natural resources under the jurisdiction of the Department, including law enforcement, regulation
compliance, resources and environmental monitoring, debris or property removal, and other administrative
and management measures; Exemption Class 3 Construction and location of single new, small facilities or
structures and the alteration and modification of same and installation of new, small, equipment and
facilities and the altcration and modification of same; DLNR exemptions 3-13) Installation of new, small
groundwater, surface water, or climatological monitoring and data collection equipment, structures that
house or protect this equipment, and installation of electrical, telemetry, or communications systems to
service this equipment; Exemption Class 4 Minor alteration in the conditions of land, water, or vegetation;
Exemption Class 5 Basic data collection, rescarch, experimental management, and resource evaluation
activities which do not result in a serious or major disturbance to an environmental resource; DLNR
exemption 5-5) Installation of climatological stations and equipment and streamflow gaging stations and
equipment, and other similar equipment necessary to measure environmental factors and collect data; and
Exemption Class 6 Construction or placement of minor structures accessory to existing facilities. When
processing the SPA application, the OCCL shall seek concurrence with another State agency to hopefully
exempt the proposed improvements from HRS, Chapter343.

In addition, as the Koke‘e Ditch Irrigation System is considered a historic feature, the State agency that
has oversight of the entire system should submit the HRS 6E Submittal Form on behalf of KIUC in
regards (o historic properties. This form can be found on the State Historic Preservation Division website
under FORMS.

The OCCL notes the plans for Documentations and Modifications of Four Koke'e Diversions has the
wrong tax map key. OCCL staff has deduced the subject location’s TMKs. Please include the proper

location, preferably a TMK. Should you have any questions rega S corrcspondence contact Tiger
Mills of our Office at (808) 587-0382 or via e-mail at kimberly. .dlﬁh BOV .

C: CWRM/HP/KDLO
DOA
County of Kaua®i
-Planning
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[T
Fisil & SilLBLIre

United States Department of the Interior

FISH AND WILDLIFE SERVICE
Pacific Islands Fish and Wildhfe Office
300 Ala Moana Boulevard, Foom 3-122

Honoholu, Hawaa't 96850

In Rasply Faafiar To: MNovember 30, 2023
4000496257001

Mr. M. Kaleo Mamuel

Atin: Ms. Rebecca Alakai

Commission on Water Resource Management
State of Hawai ‘i

Honolulw, Hawai®n 96809

Subject: Techmical Assistance for the Proposed KIUC Kake e Ditch Diversion
Modification and Memtonng Project, Kaua®l

Diear Mr. hlammel:

Thank you for your October 20 and October 26, 2023 letters, requesting technical assistance for
the propesed KIUC Koke'e Dhich Diversion Modification and Momitormg project. There are two
sections to this proposed project. The section under the SDWP 60012 application 15 located at
Waaksah, Kawaikal, and Kdke®e Streams and the sechion umder the SCAP 60022 application 15
located at Walakdah Kavaikinana and Edke‘e Streams. Both sections of the project are m
Waimea, on the 1sland of Kana 1 [TMEs: (4) 1-4-001:003 and 013].

The proposed work for SDWP.6001.2 mcludes the following diversion modifications:

1. Waiakdali Stream: Installation of a concrete diversion headwall with a control gate.

2. EKawakal Stream: Construction of a gravel coffer dam with a gated pipe and trash rack.

3. Eoke'e Stream Construchon of a 36-mch bulkhead with a gate and a 85-foot long, 24-
mnch HDPE pipe flume.

At Waiakdal, the headwall modification wall serve to control ditch flow and impoumdment level.
The new headwall will be keyed mto the ditch walls and have a height of at least 18-inch above
the diversion crest. The center of the headwall bulkhead will contain a 36-inch wide stoplog bay
that wall have boards set m place to provide a fixed opeming. A new release pomt will be cut mfo
the concrete crest wall of the existing spillway and will be located at the west end of the spillway
crest and measure 18-inch wade and 12-inch deep. The proposed work will take place primanily
m the ditch and not i the stream channel. The stream chanmel at the point of diversion 1s

PACIFIC REGION 1

[DAHO, OREGON", WASHIMGTON,
AMERICAN SAMOA, GUAM, HAWATT, MORTHERN MARIAMA [SLANDS
“FARTIAL
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Mr. M. Kaleo Mamzel 2

approxamately 35 feet m width above the exasting diversion structure and 15 feet m wadth below
the diversion.

At Kawaikol, an earthen coffer dam will be mstalled m the ditch immediately below the
diversion. The coffer dam will contamn a gated culvert to allow ditch flows to be regulated and
thereby keep water in the stream during peniods of natural low flows. The proposed work wall
take place primanly in the ditch and not in the stream channel. The stream chanmel at the point
of diversion 1s approximately 80 feet m width above the existing diversion structure and 30 feet
m width below the diversion

At Koke'e Stream the goal of the modifications 15 to retamn all natural flows m the stream wlhich
requures the ditch flows to pass across the stream without commglmg. The ditch flow wall be
conveyed n a 24-mch HPDE flume pipe from the end of the ditch across the siream and mnfo the
downstream ditch tmmel. The pipe will be partially submerged during all flow conditions and
will have supports every 10 feet. A new 36-inch fall bulkhead wall be installed at the end of the
concrete ditch section. The exishng ditch gate gate frame, hoist, and operator’s platform waill be
repaired and modified to accept the new fume pipe. The proposed work will take place i both
the ditch and the impounded stream chammel belund the existing diversion structure. The Koke'e
stream channel upstream of the diversion is compnsed of small brmded channels two to six feet
m width with a total width of 10 to 15 feet. The stream channe] below the diversion vanes from
four to 12 feet in width

The proposed work for SCAP .6002.2 inchades the following diversion modifications:

1. Walakdali Stream- Construction of a stream gate, two pressure transducers, a staff gate,
an equupment enclosure, and a gage wemr.

2. Eaaikinana Stream- Installafion of a pressure transducer, two staff gages. a spillway
msert, a modified ditch gate leaf, and an electncal enclosure.

3. Koke'e Stream: Installation of a pressure transducer, a staff gage, an acoustic Doppler, a
HDPE ditch water flume pipe and control gate, a stoplog slot insert, and an equupment
enclosure.

The proposed work mcludes the installation of flow monitoring equipment to measure stream
and ditch flows. The goals for the ganging station mstallation mcludes gainng a better
understanding of natural stream flow on the currently imgzanged streams, measunng what 13
diverted into the ditch. and measurng flow m the stream channel below each diversion

O letter has been prepared under the authonty of and in accordance with provisions of the
Endangered Species Act of 1973 (16 US.C. 1531 et sag.). as amended (ESA). We have reviewed
the mformation you provided and pernnem mformation m our files, as it pertams to federally
listed species in accordance with section 7 of the ESA. Our data indicate the following species
may occur of transit through the vicimty of the proposed project area: endangered *ua‘u
(Hawaiian petrel, Prerodroma sandwichensiz), endangered Hawai1 distinct population segment
(DPS) of the “ake‘ak# (band-numped storm-petrel, Hydrobates casire), threatened “a’o (Newell's
shearwater, Puffimuis newelli) (hereafter collectively referred to as Hawanan seabrds);
endangered “Gpe’ape’a (Hawanan hoary bat, Lasiunus cinerens semoius), endangered koloa
maol (Hawaiian duck, Anas wiwillioma). endangered “alae ke®oke’o (Hawalian coot, Fulica
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alai}, endansered ae’o (Hawanan stlt, Himaniopus mexdcanus knudseni), endangered “alae “ula
(Hawanan galbimule, Gallinula galeaia sandvicensis) (hereafter collectively referred to as
Hawanan waterbirds); and threatened n#né (Hawanan goose, Branfa sandvicensis). We provide
the following to assist you In preparation of your project.

Hawaiian Seabirds

Hawalian seabirds may traverse the project area at night dunng the breeding, nesting, and
fledging seasons, March 1 ﬂJIc-u@l December 13. Outdoor ighting could result in seabird
disonentation, fallowt, and myury or mortality. Seabirds are atiracted to hights and after ciurchng
the lights they may bemmeethlstﬂdandmﬂldemﬂlnearbw wires, buldings, or other
structures or they may land on the groumd Downed seabirds are subject to increased mortality
due to collision with automobiles, starvation, and predation by dogs, cats, and other predators.
Young birds (fledghnes) raversing the project area between September 15 and December 15, m
their first fhghts from ther movmtaim nests to the sea, are particularly vulnerable to light
attraction.

Te avoid and mimimize potential project mpacts to Hawanan seabirds we recommend you
mrpnmte the following measwures mto your project design:
Fully shoelded all outdoor lights so the bulb can only be seen from below.
* Install automatic motion sensor switches and contrels on all outdoor lights or turned off
lights when human activity 1s not occumng in the lighted area.
* Avoid mghttime construction dunng the seabird fledging penod, September 13 through
December 13.

i & E

a
‘Ope°ape’a roosts iIn woody vegetation across all 1slands and wall leave their young unattended
trees and shmbs when they forage. If trees or shrubs 13 feet or taller are cleared durmg the
puppng season June 1 th.mugh September 15, there 15 a nsk that young bats could madvertently
be harmed or killed, since they are too young to fly or move away from disturbance. *Ope‘ape‘a
forage for msects from as low as 3 feet to hlghathanﬁm faet above the ground and can become
entangled m barbed wire used for fencing.

Te avoid and minimize potential project mmpacts to the endangered “ope“ape’a, we recommend
you meorporate the following applicable measures into your project design:
= Do not disturh, remove, or tnm woody plants greab:—:rﬂmnlj feet tall dunng the barthine
and pup reanng season for “Gpe‘ape’a, Jine 1 through September 15.
* Do not use barbed wire for fencing.

Hawaiian Waterbirds

Hawanan waterbirds are currently foumd m a vanety of wetland habatats mcluding freshwater
marshes and ponds, coastal estuanes and ponds, araficial reservours, kalo or taro (Colocasia
esculenia) lo’1 or patches, umigation ditches, sewage treatment ponds, and mn the case of the koloa
mach, montane streams and marshlands. Ae‘o may also be found wherever ephemeral or
persistent standing water may ccour. Threats to these species mclude habitat loss and habitat
degradafion
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To avold and mininize potential project mmpacts to Hawanan waterbirds we recommend you
mcorporate the following measures mio your project design

* In areas where waterbirds are known to be present, post and implement reduced speed
limuts, and mform project personnel and confractors about the presence of endangered
specles on-site.

= [f water resources are located within or adjacent to the project area, mcorporate
applicable best management practices (BMPs) regarding work in aquatic environments
mto the project design (see enclosure).

* Have a mological monator that 15 fasmhar with the species” biology conduct Hawanan
waterbird nest surveys where appropnate habitat ocours within the vicimity of the project
site prior to project mutiation. Fepeat surveys again within 3 days of project mutiation and
after amy subsequent delay of work of 3 or more days (during which the birds may
attenapt to nest). If a nest or active brood 15 found:

o Confact the Service within 48 hours for fimther guudance.

o Establish and mammtaim a 100-foot buffer around all active nests and/or broods
wntil the chocks/ducklings have fledged. Do no conduct potentially disruptive
activibies or habitat alteration within thas buffer.

o Have a lological monitor that 15 fammbiar with the species’ biology present on the
project site dunng all construction or earth moving activities imtil the
chicks/ducklings fledge to ensure that Hawanan waterbirds and nests are not
adversely mipacted

In addition. your project may result mn the creation of standing water or open water that could
attract Hawarian waterbirds to the project sife. Hawanan waterbirds attracted to sub-optional
habitat may suffer adverse impacts, such as predation and reduced reproductive success, and thus
the project may create an attrachive musance. The ae‘o 15 also known to nest in sub-optinal
locations (e.g., any ponding water), if water 1s present. Therefore, we recommend you work with
our office dunng project planmng so that we may assist you m l:lE‘i-'Elﬂpmgn]EﬂEl]IE& to avoud

impacts to listed species (e.g., fencing, vegetation control, predator management).

INEng

INEnE are found on the 1slands of Hawai 1, Maw, Moloka®y, and Kaua“®. They are observed m a
vanety of habatats, but prefer open areas, such as pastures, golf courses, wetlands, natural
grasslands and shroblands, and lava flows. Threats fo the species melnde nfroduced manmaahan
and avian predators, wind facilities, and velucle sinkes.

To avold and mimmuze potential project mmpacts to nfné we recommend you incorporate the
followng measures mto your project design:

* Do not approach, feed, or dishwb néné.

# [f nénE are observed loafing or foramng within the project area dumng the breeding
season, September through Apnl, have a biologist famihar with nfné nesting behavior
survey for nests in and around the project area pnor to the resumption of any work.
Repeat surveys after any subsequent delay of work of 3 or more days (dunng whach the
birds may attempt to nest).
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* Cease all work immediately and contact the Service for firther mundance if a nest 13
discovered within a radius of 150 feet of the proposed project, or a previously
undiscoverad nest 15 found within the 150-foot radius after work begins.

* Inareas where nene are known to be present. post and implement reduced speed lints,
and mform project persomnel and contractors about the presence of endangered species
on-site.

A 4d) mle was establizshed at the time néné was dovwnlisted to threatened status. Under the 4(d)
rule, the following acfions are not prelubited under the Act, provided the additional measures
descnbed m the downlisting mile are adhered to:

+ Take by landowners, or ther agents, conducting intenfional harassment m the form of
hazing or other deterrent measures not hikely to cause direct mpury or mortality, or néné
SUTVEYs.

» Take that is mcidental to conducting lawful control of introduced predators or habitat
management activities for neng.

+ Take by authonzed law enforcement officers for the purpose of ading or euthamzing
sick, mjured, or orphaned néng; disposing of dead specimens; and salvaging a dead
SPEleﬂl'ﬂlﬂ'[ may be used for scienfific study.

We appreciate your efforts to conserve protected species. If you have questions regarding thas
response, please contact Chamuan Dang, Fish and Wildhfe Biologist (phone 208-792-9400,
email: Charmuan Dang@fiws. gov). When refernng to thas project please nchode this reference
mmber: 2023-0004962-57-001.

Sincerely,

JINY  &hwiar™

[t

KIM  iiow

Island Team Manager

Ofalm, Kaua‘l, Northwest Hawaiian Islands and

Amenican Samoa

Enclosure: Service Eecommended Standard BMP
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U.5. Fish and Wildlife Service
Recommended Standard Best Management Practices

The U5, Fish and Wildhife Service (Serice) recommmends the followimg measures to be incorporated into
project planning to avoid or mimmize mpacts to fish and waldhfe resources. Best Management Prachices
(BMP:) melude the meorporston of procedures or materials that may be used to reduce erther direct ar
mdirect negatve mpacts to aquatic habetats that result from project construchon-related actinties. These
BMPs are recormmended m addhon to, and do not over-nde aoy terms, condibions, or other
mmmﬁﬁmmmﬂhh%imnﬁﬂ%ﬂhmlmﬂ;gmﬁm.ﬁfmhﬁmﬁﬁm
concernms thess BMPs, please contact the Serice’s Aquate Ecosvstens Consarvation Program at B0E-
792-9400.

1. Authoneed dredzing and filhing-related actrnates that may result m the temporary or permanent loss of
aguatic habitats should be desizned to avord mdirect, megatrve mpacts to aquatic habitats bevond the
planned project area.

2. Dredangfilling in the manne environment should be scheduled to avord coral spawming and
recruinent penods, and sez totle pestng and hatchins penods. Because these penods are vanable
throughout the Pamfic 1slands, we recommend contachng the relevant local, state, or federal fizh and
wildhfe mesmree agency for sife specific gmdance.

3. Twdity and siltation from project-related work should be mimmized and contained within the project
area by =il contamment devices and curtabng work dunng flooting or adverse idal and weather
condifions, BMP: should be maintamed for the life of the construction period unil tobidity and altaton
within the project area 15 stabihzed. All progect construchon-related debris and sedmment contaimment
devices should be removed and disposed of at an spproved ate.

4. All project construchon-related matenals and equpment (dredgzes, vessels, backhoes, silt curtains, ete)
to be placed in an aquatie emaronment should be inspected for pollutants mehiding, but not linated to;
manne fouling orgamsms, grease, oll, ete., and cleaned to remsorve pollutants prior to use. ijer:tralated
actrvities should not result v any debnis disposal, non-native spemes inhroduchons, or attrachon of non-
native pasts to the affected or adjacent aquatic or terrestnal habutats. Implementing both a htter-contral
plan and a Hazard Analy=sis and Cnfical Control Point plan (HACCP — see http:/'wwarw. hacep-

mm org Wzard 'default. asp) can help to prevent atiraction and introduction of non-natrve species.

3. Project construchon-related materials (fill, revetment rock, pipe, ete.) should not be stockpaled m. orim
close prosomaty to aquatie habifats and should be protected from erosion (g2, wath filter falne, ete ). to
prevent matenals from being camed info waters by wind, ran, or lugh st

6. Fuslng of project-related veluelss and equipment should take place away from the aquatic
emvronment and a contmgency plan to confrol petroleum products accidentally spilled diring the project
should be developed. The plan should be retamed on site with the person responsible for comphiance wath
the plan. Absorbent pads and containmsent booms should be stored on-sife to famhitate the clean-up of
accidental petroleinn releases,

7. All dehberately exposed soal or under-layer materials used 1o the project near water should be

protected from erosion and stabibized as soon as possible with geotexchle. filter fabne or natrve or non-
Irvasrve vegetahion matting, bvdro-seeding, ete.
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STANDARD STREAM DIVERSION WORKS PERMIT CONDITIONS
(Revised December 15, 2020)

1. The permit application and staff submittal approved by the Commission at its meeting on the above
date shall be incorporated herein by reference.

2. The project may require other agency approvals regarding wetlands, water quality, grading,
stockpiling, endangered species, and floodways. The permittee shall comply with all other applicable
statutes, ordinances, and regulations of the Federal, State and county governments, including, but not
limited to, instream flow standards.

3. The permittee, his successors, assigns, officers, employees, contractors, agents, and representatives,
shall indemnify, defend, and hold the State of Hawaii harmless from and against any claim or demand
for loss, liability, or damage including claims for property damage, personal injury, or death arising
out of any act or omission of the permittee or his successors, assigns, officers, employees, contractors,
and agents under this permit or related to the granting of this permit.

4. The permittee shall notify the Commission, by letter, of the actual dates of project initiation and
completion. The permittee shall submit a set of as-built plans and photos in pdf format of the
completed work to the Commission upon completion of this project. This permit may be revoked if
work is not started within six (6) months after the date of approval or if work is suspended or
abandoned for six (6) months, unless otherwise specified. The proposed work under this stream
channel alteration permit shall be completed within two (2) years from the date of permit approval,
unless otherwise specified. The permit may be extended by the Commission upon showing of good
cause and good-faith performance. A request to extend the permit shall be submitted to the
Commission no later than three (3) months prior to the date the permit expires. If the commencement
or completion date is not met, the Commission may revoke the permit after giving the permittee
notice of the proposed action and an opportunity to be heard.

5. Before proceeding with any work authorized by the Commission, the permittee shall submit one set
of construction plans and specifications in PDF format to determine consistency with the conditions
of the permit and the declarations set forth in the permit application.

6. The permittee shall implement site-specific, construction Best Management Practices in consultation
with the DOH Clean Water Branch and other agencies as applicable, that are designed, implemented,
operated, and maintained by the permittee and its contractor to properly isolate and confine activities
and to contain and prevent any potential pollutant(s) discharges from adversely impacting State
waters per HRS Ch. 342D Water Pollution; HAR 811-54-1 through 811-54-8 Water Quality
Standards; and HAR Ch. 11-55 Water Pollution Control, Appendix C.

7. The permittee shall protect and preserve the natural character of the stream bank and stream bed to
the greatest extent possible. The permittee shall plant or cover lands denuded of vegetation as quickly
as possible to prevent erosion and use native plant species common to riparian environments to
improve the habitat quality of the stream environment.

8. The permittee, owner and/or operator of the stream diversion works shall provide and maintain an
approved meter or other appropriate device or means for measuring and reporting total water usage on
a monthly (calendar or work schedule) basis to the Commission per HAR 813-168-7 Report of Water
Use.

9. In the event that subsurface cultural remains such as artifacts, burials or deposits of shells or charcoal
are encountered during excavation work, the permittee shall stop work in the area of the find and
contact the Department’s Historic Preservation Division immediately. Work may commence only
after written concurrence by the State Historic Preservation Division.
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LEGAL AUTHORITIES

Water as a Public Trust. The four public trust purposes are:
1. Maintenance of waters in their natural state.
2. Domestic water use of the general public, particularly drinking water.
3. The exercise of Native Hawaiian and traditional and customary rights, including
appurtenant rights. Waiahole, 94 Hawaii 97; 9 P.3d 409 (2000).
4. Reservations of water for use on Hawaiian home lands. Waiola O Molokai, Inc., 103
Hawaii 401; 83 P.3d 664 (2004).

Activities on undeveloped lands. Public Access Shoreline Hawaii v. Hawaii County Planning
Commission (PASH 1), 79 Hawaii 246 (1993).

HRS §174C-71 Protection of instream uses. The commission shall establish and administer a
statewide instream use protection program. In carrying out this part, the commission shall
cooperate with the United States government or any of its agencies, other state agencies, and the
county governments and any of their agencies. In the performance of its duties the commission
shall:

* k% %

(2) Establish interim instream flow standards;
* * %

(D)  Inconsidering a petition to adopt an interim instream flow standard, the
commission shall weigh the importance of the present or potential instream
values with the importance of the present or potential uses of water for
noninstream purposes, including the economic impact of restricting such uses;

* * *

(3) Protect stream channels from alteration whenever practicable to provide for fishery,
wildlife, recreational, aesthetic, scenic, and other beneficial instream uses;

(A)  The commission shall require persons to obtain a permit from the commission
prior to undertaking a stream channel alteration; provided that routine
streambed and drainageway maintenance activities and maintenance of existing
facilities are exempt from obtaining a permit;

* * *

(C)  The commission shall establish guidelines for processing and considering
applications for stream channel alterations consistent with section 174C-93].]

HRS §174C-93 Permits for construction or alteration. No person shall construct or alter a stream
diversion works, other than in the course of normal maintenance, without first obtaining a permit
from the commission.

HAR 813-168-2 Definitions.

“Instream flow standard” means a quantity or flow of water or depth of water which is
required to be present at a specific location in a stream system at certain specified times of the
year to protect aquatic life, wildlife, recreational, aesthetic, scenic, and other beneficial instream
uses.
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“Instream use” means beneficial uses of stream water for significant purposes which are
located in the stream and which are achieved by leaving the water in the stream. Instream uses
include, but are not limited to:

(1) Maintenance of aquatic life and wildlife habitats;

(2) Outdoor recreational activities;

(3) Maintenance of ecosystems such as estuaries, wetlands, and stream vegetation;

(4) Aesthetic values such as waterfalls and scenic waterways;

(5) Navigation;

(6) Instream hydropower generation;

(7) Maintenance of water quality;

(8) The conveyance of irrigation and domestic water supplies to downstream points of

diversion; and

(9) The protection of traditional and customary Hawaiian rights.

“Stream diversion” means the act of diverting, pumping or otherwise removing water from a
stream into a channel, ditch, pipeline, or other conduit.

“Stream diversion works” means any artificial structure, excavation, pipeline, or other
conduit constructed singly or in combination, for the purpose of diverting or otherwise removing
water from a stream into a channel, ditch, tunnel, pipeline, etc.

HAR 813-168-7 Report of water use. (a) The owner or operator of any well or stream diversion
works from which water is being used shall provide and maintain an approved meter or other
appropriate device or means for measuring and reporting total water usage on a monthly
(calendar or work schedule) basis.

HAR 813-168-32 Stream diversion permits. (a) No person shall construct or alter a stream
diversion works, other than in the course of normal maintenance, without first obtaining a stream
diversion permit from the commission...

(b) Each application for a stream diversion permit shall be made on forms provided by the
commission and shall contain the following:

1) Name and address of the applicant;

2) Name and address of the owner or owners of the land upon which the works are to

be constructed and a legal description of such land;

3) Location of the works;

4) Engineering drawings showing the detailed plans of construction;

(5) Detailed specifications of construction;

(6) Name and address of the person who prepared the plans and specifications for

construction;

@) Name and address of the person who will construct the proposed work;

(8) General purpose of the proposed works; and

9 Such other information as the commission may require.

(©) The commission may issue or cause to be issued a stream diversion permit if the
proposed construction complies with all applicable laws, rules, and standards. The commission
shall approve or disapprove an acceptably completed application within ninety calendar days of
receipt by the commission. The commission may approve in whole, approve in part, approve
with modifications, or disapprove an application for a stream diversion permit.
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(d) In reviewing an application for a permit, the commission shall cooperate with
persons having direct interest in the stream diversion works and be guided by the following
general considerations:

1) The quantity and quality of the stream water or the stream ecology shall not be

adversely affected.

2 Where instream flow standards or interim instream flow standards have been
established pursuant to chapter 13-169, no permit should be granted for any
diversion works which diminishes the quantity or quality of stream water below
the minimum established to support identified instream uses, as expressed in the
standards.

3) The proposed diversion works shall not interfere substantially and materially with
existing instream or non-instream uses or with diversion works previously
permitted.

HAR 813-169-45 Interim instream flow standard for Kauai. The Interim Instream Flow
Standard for all streams on Kauai, as adopted by the commission on water resource management
on June 15, 1988, shall be that amount of water flowing in each stream on the effective date of
this standard, and as that flow may naturally vary throughout the year and from year to year
without further amounts of water being diverted offstream through new or expanded diversions,
and under the stream conditions existing on the effective date of the standard.
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