STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCESOFFICE OF
CONSERVATION AND COASTAL LANDS
Honolulu, Hawaii

April 13, 2012
ENF: HA-12-21
Board of Land and
Natural Resources
State of Hawaii
Honolulu, Hawaii
REGARDING: Unauthorized vegetative clearing, land grading, grubbing
and tree removal in the Conservation District General
Subzone
PERMITTEE/
LANDOWNER: Francis D. Ouye
LOCATION: Keei, Palemano Point, South Kona, Island of Hawaii
TMK: (3) 8-3-006:004
AREA OF PARCEL: 0.66 acres (~29,000 ft?)
AREA OF USE: 0.66 acres (~29,000 ft?)
SUBZONE: General
DESCRIPTION OF AREA:

The subject parcel is located on Palemano Point, in Keei on the western side of the Island
of Hawaii (Exhibit 1), between Kealakekua Bay to the north and Mokuakae Bay to the
south. The parcel lies at the end of the Keei Beach Road, a public access way, and is
within the Conservation District General Subzone (Exhibit 2). The project is surrounded
by a majority of undeveloped lands with scattered structures around the subject parcel
(Exhibit 3). The subject parcel is surrounded on three (3) sides by lands owned by
Kamehameha Schools and to the south the property is bounded by a privately owned
parcel (Exhibit 4). The property is vacant and before clearing activities, was overgrown
with a variety of trees, shrubs, brush and grasses. A stacked rock feature is also present
on the subject parcel and my bound the entire site.

ALLEGED UNAUTHORIZED LAND USES:

December 16, 2011: A complaint was received by the Department of Land and Natural
Resources (DLNR) Land Division Hilo Branch regarding the alleged unauthorized
vegetative clearing of the subject parcel.
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December 28, 2011: DLNR Division of Conservation and Resources Enforcement
(DOCARE) were contacted by the Office of Conservation and Coastal Lands (OCCL) to
investigate the site and photograph the alleged clearing activity.

December 28, 2011: A DOCARE officer visited the site and photographed extensive
clearing on the subject parcel, including grading and stump removal. Based on the
evidence it is unclear the specific types of vegetation (e.g., trees, bush or grasses) that
were cleared form the subject parcel. (Exhibit 5; 4 pages)

REFERRAL OF ALLEGED VIOLATIONS TO THE LAND BOARD RATHER
THAN THE CIVIL RESOURCES VIOLATION SYSTEM (CRVS):

A decision was made to refer the subject parcels alleged violations to the Board of Land
and Natural Resources (BLNR) rather than to the CRVS due to the Conservation District
Penalty Guideline Framework. The penalty range for the unauthorized land use will be
substantially determined based on the type of permit that would have been required, had
the landowner applied to the DLNR to conduct the identified land use.

Pursuant to Hawaii Administrative Rules (HAR) §13-5-24, L-2, LANDSCAPING (D-1)
Landscaping (including clearing, grubbing, grading, and tree removal), including
chemical and mechanical control methods, in accordance with state and federal laws and
regulations, in an area of more than 10,000 square feet.

Under the Penalty Guideline Framework (Exhibit 6) this action is considered “Major”
since the identified land use would require a Board Permit under the permit prefix “D”.
This violation follows a penalty range of $10,000 to $15,000.

Similarly, per staff recommendations, vegetative removal and vegetation clearing have a
similar but different Penalty Guideline Framework which reveals that the removal of
more than 10,000 sq. ft. is also considered “Major”. This violation follows a penalty
range of $10,000 to $15,000.

Therefore under the Penalty Guideline Framework this unauthorized land use is
considered:

1. a Major harm to resource or potential harm to resource; and

2. a Major comparable harm to resource.

RESOLUTION OF UNAUTHORIZED LAND USES:
Conservation District

Chapter 13-5, Hawaii Administrative Rules (HAR) and Chapter 183C, Hawaii Revised
Statutes (HRS), regulate land uses in the Conservation District by identifying a list of
uses that may be allowed by Conservation District Use Permit (CDUP). These chapters
also provide for penalties, collection or administrative costs and damages to state land for
uses that are not allowed or for which no permit has been obtained.
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Pursuant to HAR §13-5-6, Penalty (d) No land use(s) shall be conducted in the
conservation district unless a permit or approval is first obtained from the department or
board.

Pursuant to HAR §13-5-2, “Land Use” is defined as:

(1) The placement or erection of any solid material on land if that material remains on
the land more than 30 days, or which causes permanent change in the land area on
which it occurs; and

(2) The grading, removing, harvesting, dredging, mining, or extraction of any material or
natural resource on land;

The unauthorized clearing of vegetation and grading of the property was a land use that
occurred in the Conservation District without approval and therefore allegedly violated
the above referenced chapters and rules. This report and staff recommended conditions
seek to resolve the subject Conservation District violation.

Pursuant to HRS §183C-7 Penalty for violation; () Any person violating this chapter or
any rule adopted in accordance with this chapter shall be fined not more than $15,000
per violation in addition to administrative costs, costs associated with land or habitat
restoration, and damages to public land or natural resources, or any combination
thereof.

DISCUSSION:

Correspondence received from the landowner on March 11, 2012 explained that, on
multiple occasions, clearing had been attempted on multiple occasions with no
observable success. It wasn’t until the homeowner authorized a private contractor that the
entire parcel was cleared and graded. The landowner further reported that the vegetation
was encroaching onto the neighboring Kamehameha Schools property and thought he
was trying to help. However, pursuant to HAR §13-5-24, L-2, LANDSCAPING,
landscaping of an area greater than 10,000 sq. ft. would require the landowner to
complete a CDUA for a Board Permit.

The landowner further reported that he did not realize that authorization was necessary
for clearing of a private parcel. Although some of the vegetation that was cut could be
considered invasive or non-native species, tree, shrubs and low grasses provide avifaunal
habitat. Furthermore this parcel lies in the County of Hawaii’s Special Management Area
(SMA), approximately 320-feet from the shoreline, where grading and clearing activities
risk impacting shoreline and water resources from increased runoff and erosion. It is
unclear if best management practices (BMP), such as silt fencing, were used during
clearing activities. Any land use that has the potential to clear large tracts of land and
then grade the land with no management plan should be reviewed and/or mitigated
through the Conservation District permit process.

Staff notes that the fine for the removal of vegetation from an area greater than 10,000 sq.
ft. may be up to $15,000. As the subject parcel is in the General subzone, the intentions
of the landowner were land management based, not for future construction and the
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vegetation removed may be primarily non-native and invasive type species, Staff believes
that a fine of $10,000 for the unauthorized land clearing is reasonable (Exhibit 7). Staff
further notes that the landowner has been working with the OCCL to rectify the situation
and that no further land use activities have been conducted on the subject parcel. Should
the landowner wish to continue clearing activities or begin replanting of the parcel, the
landowner is aware that a CDUP will be required.

FINDINGS:

1. That the landowners did in fact, authorize, cause or allow the clearing, grading
and grubbing of a 0.66 acre (~29,000 sq. ft.) parcel to occur; and

2. That the unauthorized land use occurred within the State Land Use Conservatlon
District, General Subzone.

AS SUCH, STAFF RECOMMENDS AS FOLLOWS:

That, pursuant to §183C, HRS, the Board find the landowner in violation of §183C, HRS
and §13-5 HAR, and is subject to the following:

1. The landowner is fined in one instance for violating the provisions of 183C, HRS,
and 13-5, HAR, for the unauthorized vegetative clearing, land grading and
grubbing by failing to obtain the appropriate approvals within the Conservation
District for $10,000;

2. The landowner is fined an additional $500.00 for administrative costs associated
with the subject violations;

3. The landowner shall pay all designated fines and administrative costs (total
$10,500) within ninety (90) days of the date of the Board’s action;

4. That in the event of failure of the landowner to comply with any order herein, the
matter shall be turned over to the Attorney General for disposition, including all
administrative costs

Alex J. Roy, M.Sc., Plagher
Office of Conservation and Coastal Lands
Approved for submittal:

!M oo . (v(,«‘w(‘__._:

TWWILELAM JLAILA, Jr., Chairperson
B

oard of Land and Natural Resources
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APPENDIX E: PENALTY CALCULATION WORKSHEET

Violator’s Name(s):

FRANCIS D. OUYE

™K: (2D - 2-00&: 004

OCCL Staff Member:

Date:

AlLeEX JT. roY

2-21- 2012

Part 1- Penalties

iolation
Type

Permit
Prefix
(D,C, B)

Harm to

Resource
(actual &
potential)

Tree or
Vegetation
Status

Penalty
Range

Adjustments
(Mark Adj.
Choice #1-8)

]Multi-day #
days)

Total

LAND

%

MAJo2.

MAJUR

10000 -
1Svoe

5. g

O oo ] ] ]l Bl W N e

[y
(=]

Penalty Adjustments and Descriptions (please attach additional adjustments and

Penalty Total:

descriptions, including but not limited to those listed in §13-1-70)

1. Actual environmental damage extent (onsite)

ENTIRE O At PARLCEL WAS

Description:

CLEMLED | GIRADED AND &PABRBED (~29,000 £12)

Actual environmental damage extent (offsite)

Description:

WA

EXHIBIT(7) 1or2




. Does the violator’s have a history of violations?

N &

. Was the violation repetitious or of a long duration?
SOME MinoZ ATTEWPTS AT CLENMCING (LOT" OCc VR RED
PRloz. TO VioLATIN).
. Was the violator Responsive and exhibit a level of cooperation of with the
Department and/or Staff?

185, UWORAED wiTH OCCL TP EESOLVE

. Does the Violator have a Financial Hardship?

AN O

. Did the violator receive Economic or commercial gain through non-compliance?

No

- Other. (T APPEALS THAT ND NATIWE CPECIES WERE PREENT
Description: ON T@E PARCEL  CLEARIMA (NCeUDED (8 IvAS(WE

SPECLES TPiAr CF T PECON . MY COMMERCIAL  HAZUESTIM,
MAX Fihs |S,000 Oct V=1 _

Total Adjustment: up/down ADIVST DOUA) TO 10,000

Multi-day penalties N i A
Number of days to multiply penalty:

Reasoning:

Total multi-day:

EXHIBIT (7) =2



