STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

April 27, 2012
Board of Land and Natural Resources Ref. No.: LODS-28,998
State of Hawaii
Honolulu, Hawaii Hawaii

Amend Prior Board Action of December 8, 2006, Item D-7, Grant of Perpetual,
Non-Exclusive Easement to Kona Residence Trust for Access and Utility
Purposes, Puuanahulu, North Kona, Hawaii, Tax Map Key: (3) 7-1-003: portion
of 002. The Purpose of the Amendment is to Authorize the Use of Non-Standard
Provisions in the Grant of Non-Exclusive Easement Instrument Including,
Without Limitation, Those Relating to Abandonment, Withdrawal, Liability
Insurance and Pollution Control Measures;

Amend Prior Board Action of June 23, 2011, Item D-8, Acceptance of
Department of Transportation’s (DOT) Grant of Limited Vehicle Access Rights
onto the Queen Kaahumanu Highway, Relating to Issuance of Grant of Perpetual,
Non-Exclusive Easement (LODS-28,998) to Kona Residence Trust for Access
and Utility Purposes at Puuanahulu, North Kona, Hawaii, Tax Map Key: (3) 7-1-
003: portion of 002. The Purpose of the Amendment is to Authorize the Non-
Exclusive Assignment of the Access Rights to Kona Residence Trust and
Approve the form of Such Assignment.

BACKGROUND:

At its meeting of December 8, 2006, under agenda item D-7, the Board of Land and
Natural Resources approved the grant of a perpetual, non-exclusive easement to the Kona
Residence Trust (KRT) for access and utility purposes over State lands at Puuanahulu,
North Kona. See Exhibit 1 attached. KRT owns a landlocked parcel makai of the State
lands, and the easement was intended to allow access and utilities from the KRT parcel to
Queen Kaahumanu Highway. However, specific authorization was needed from the
Department of Transportation (DOT) to access the highway at the point KRT desired.

At its meeting of June 23, 2011, under agenda item D-8, the Board accepted a Grant of

Limited Vehicle Access Rights (GLVAR) onto Queen Kaahumanu Highway from DOT.
See Exhibit 2 attached. The Board and DOT thereafter executed the GLVAR with a date

D-5
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of September 2, 2011. The GLVAR gave the Board the right to access Queen
Kaahumanu Highway from the subject State lands at the point where the KRT easement
corridor meets the road right-of-way.

Based on the Board approvals and executed GLVAR, the Department of the Attorney
General (DAG) prepared two documents: 1) Grant of Non-Exclusive Easement (Grant of
Easement), and 2) Non-Exclusive Assignment of Grant of Limited Vehicle Access Rights
and Consent (Assignment). The Grant of Easement is the legal instrument that allows
KRT to use a portion of the State lands for access and utilities. The Assignment is the
instrument that allows KRT to use the access rights that DOT granted to the Board in the
GLVAR. DAG prepared these documents using the standard drafting provisions.'

REMARKS:

When the Grant of Easement and Assignment were sent to KRT for signature, KRT’s
counsel requested a number of revisions to the documents. Some of the requested
changes were stylistic, and others were substantive. Some of the substantive changes,
while not objectionable to staff, were such a departure from the standard provisions used
by DAG that staff determined use of the non-standard provisions would require Board
review and approval.? Staff deemed other requested changes to be unacceptable and so
notified KRT’s counsel.

Attached as Exhibit 3 is a copy of Grant of Easement “redlined” or marked to show
KRT’s proposed changes to the original document DAG prepared.® It is additionally
marked to show Land Division staff’s edits and comments to KRT’s requested changes.*
Following is a summary of the substantive changes KRT is requesting that staff has no
objection to, but is seeking Board approval of their use in the document (the numbers
below correspond to the numbered paragraphs of the Grant of Easement instrument).

10.  Abandonment. The standard grant of easement provision DAG uses states that an
easement will be automatically forfeited if it is not used for a consecutive period
of one year. KRT requests a modification of the language to require non-use for a

1 There is a third document between KRT and the DOT regarding KRT’s use of the road right-of-
way for Queen Kaahumanu Highway. This document was negotiated between counsel for DOT
and KRT and does not directly involve the Board.

2 The Board’s December 8, 2006 approval of the issuance of the Grant of Easement specifically
stated that it was subject to the “standard terms and conditions of the most current perpetual
easement document form, as may be amended from time to time.” See recommendation C.1 of
Exhibit 1.

3 KRT’s deletions of material from the original DAG document are depicted in red strikethrough.
KRT’s additions to the document are shown in double-underscored blue font.

4 Land Division’s deletions of KRT’s material are depicted by black strikethrough. Land
Divisions’ proposed new material or restoration of the original DAG material is shown in green
font, as are Land Division’s comments in the footnotes.
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15.

18.

23.

period of two years, and that the forfeiture is not automatic. Rather, the Board
would have to follow certain notice procedures to terminate the easement.

Withdrawal. The standard grant of easement form DAG uses includes a reserved
right for the Board to withdraw the easement area or any portion for public use or
purposes. KRT requested deletion of this provision in its entirety. Staff
countered with a revised withdrawal provision that requires the Board to
compensate KRT in the event the easement area or a portion has to be withdrawn
for public purposes.

Liability insurance. The standard easement form DAG uses requires the grantee
to provide proof of insurance to the State within 15 days after the effective date of
the grant instrument. KRT is requesting that this period be extended to 30 days.

Pollution control measures. The standard provision requires the grantee to take
corrective action immediately to address pollution or contamination issues. KRT
is requesting the substitution of the adjective “promptly” in place of
“immediately” in two places in section 23.

With respect to the Assignment of the GLVAR, at the time this matter was before the
Board on June 23, 2011, Item D-8, it was not clear to staff that an assignment would be
required. Preparation of the Assignment was proposed after the Board action to clarify
KRT’s access rights. A copy of the Assignment instrument is attached hereto as Exhibit
4. Attached as Exhibit 5 is a copy of an email dated April 13, 2012 from Land Division
Administrator Russell Tsuji to counsel for KRT, which details the parties’ respective
positions on the foregoing items and other provisions of the documents.

RECOMMENDATION:

That the Board:

1.

Amend its prior Board action of December 8, 2006, under agenda item D-7, by
revising recommendation C.1 to read as follows:

The standard terms and conditions of the most current perpetual
easement document form, as may be amended from time to time;
provided, however, that the Board approves the use of the non-
standard terms indicated the Grant of Easement set forth in Exhibit
3 attached hereto, including, without limitation, the non-standard

5 The Assignment originally prepared by DAG repeated most of the provisions of the Grant of
Easement. KRT’s counsel had many of the same proposed changes for the original Assignment
that it has for Grant of Easement. After consulting with DAG, staff believes the Assignment can
be shortened and simplified to the version attached as Exhibit 4 without relinquishing any
protections for the State.
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terms contained in sections 10, 15, 18, and 23 of the Grant of
Easement.

2. Amend its prior Board action of June 23, 2011, under agenda item D-8, by
revising the recommendation to read as follows:

That the Board accept the Department of Transportation’s Grant of
Limited Vehicle Access Rights onto the Queen Kaahumanu
Highway for establishing an additional driveway from the subject
State property. The Board approves the Non-Exclusive
Assignment of Limited Vehicle Access Rights and Consent to
Kona Residence Trust in substantially the form attached hereto as
Exhibit 4.

3. Except as modified above, all terms and conditions listed in the Board actions of
December 8, 2006, Item D-7, and June 23, 2011, Item D8, shall remain the same.

Respectfully Submitted,

Kgvin E. Moore (
A /

istant Administrator

APPROVED FOR SUBMITTAL.:

Milliam J. Aila, Jr., Chairperson
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STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

December 8, 2006

Board of Land and Natural Resources PSFNo.: 06HD-202
State of Hawaii
Honolulu, Hawaii HAWAI

Grant of Perpetual, Non-Exclusive Easement to Kona Residence Trust for
Access and Utility Purposes, Puuanahulu, North Kona, Hawaii, Tax Map Key:
39/ 7-1-03: portion of 2

APPLICANT:

Allen D. Israel, as Trustee of the Kona Residence Trust, under unrecorded Revocable Trust,
dated 12/16/88, whose mailing address is c/o Clifford J. Miller of P.O. Box 2800, Honolulu
96803.

t l’"
LEGAL REFERENCE:
Section 171-13, Hawaii Revised Statutes, as amended.
LOCATION:
Portion of Government lands of Puuanahulu Homesteads, Kapalaoa Section situated at
Puuanahulu, North Kona, Hawaii, identified by Tax Map Key: 3"/ 7-1-03: portion of 2, as
shown on the attached map labeled Exhibit A.
AREA:
1.130 acres, more or less.

ZONING:

State Land Use District: Conservation
County of Hawaii CZO: Conservation

TRUST LAND STATUS:

Section 5(b) lands of the Hawaii Admission Act

DHHL 30% entitlement lands pursuant to the Hawaii State Constitution: NO
CURRENT USE STATUS:

Encumbered under, Governor’s Executive Order No. 4161 to Department of Land and

EXHIBIT 1 D-7.
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Natural Resources, Division of State Parks.
CHARACTER OF USE:
For access and utility:

Right, privilege and authority to construct, use, maintain and repair a right-of-way over,
under and across State-owned land for access and utility purposes.

COMMENCEMENT DATE:
To be determined by the Chairperson.

CONSIDERATION:

One-time payment to be determined by independent or staff appraisal establishing fair market
rent, subject to review and approval by the Chairperson.

RENTAL REOPENINGS:
Not applicable. g

CHAPTER 343 - ENVIRONMENTAL ASSESSMENT:

In accordance with the "Division of Land Management's Environmental Impact Statement
Exemption List", approved by the Environmental Council and dated April 28, 1986, the
subject request is exempt from the preparation of an environmental assessment pursuant to
Exemption Class No. 1, that states " Operations, repairs or maintenance of existing structures,
facilities, equipment or topographical features, involving negligible or no expansion or
change of use beyond that previously existing.”

The existence of the subject roadway predates the creation of the Conservation District.
DCCA VERIFICATION:

Not applicable. The Applicant as a landowner is not required to register with DCCA.
APPLICANT REQUIREMENTS:

Applicant shall be required to:

1) Pay for an appraisal to determine initial one-time payment;

2) Provide survey maps and descriptions according to State DAGS standards and at
Applicant's own cost;

REMARKS:

By letter dated July 20, 2006, Robert G. Klein, representing the Kona Residence Trust
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(KRT), requested a perpetual, non-exclusive easement over State Lands at Puuanahulu, South
Kona, Hawaii, Tax Map Key: 3"/ 7-1-03: portion of 2. Purpose for obtaining the easement is
to establish legal accesses for its private properties identified as Tax Map Keys: 3"/ 7-1-03:
4,5, 6 and 11. The easement being requested consists of an existing graveled roadway,
which was originally constructed and used as a service road for ranching operations over the
past fifty years. '

Land Patent Grant No. S-14,088, dated August 19, 1963, in conformity with the laws of the
State of Hawaii relating to public lands, and pursuant to the provisions of Joint Resolution
No. 12, Session Laws of Hawaii 1949, approved on September 1, 1950 by Public Law 746,
81st Congress, 2™ Session (64 Stat. 572), as amended by Public Law 620, 83™ Congress, 2™
Session (68 Stat. 764), and by Public Law 720, 85™ Congress (72 Stat. 710), was granted and
confirmed unto Nancy Ah Nee, Mrs. Abraham Hepa (aka: Nancy Hepa), Lei Kuanoni,
George Alapai, David Alapai, Kiliona (JTames) Alapai, and Simeon Alapai, as joint tenants.
All of the land situate at Kapakaoa, Puuanahulu, in the District of North Kona, Island of
Hawaii, bound and described as Lot 39, Puuanahulu Homesteads.

At its meeting of March 12, 1971, Item F-4, the Board approved the issuance of a termed,
non-exclusive easement to a Mr. Nat Wolozin, et, al., over the same easement alignment for
access purposes to property,identified as Tax Map Key: 3"/ 7-1-03: 5.

At its meeting of March 24, 1972, Item F-5, the Board rescinded its prior actions of 3/12/71,
Item F-4, at the request of Mr. Wolozin’s attorney. No particular explanations were given for
the request to rescind.

At its meeting of June 23, 1972, Item F-6, the Board approved a set aside to the Department
of Transportation, Highways Division, for its proposed Keahole to Anaehoomalu Section of
the Kailua-Kawaihae Road (now known as the Queen Kaahumanu Highway).

At its meeting of January 25, 2002, Agenda Item D-18, and of April 28, 2006, Item D-7,
approved as amended, the Board approved set asides to the Division of State Parks and
Division of Forestry and Wildlife over portions of government lands of Puuanahulu and
Puuwaawaa for their respective management.

KRT has not had a lease, permit, easement or other disposition of State lands terminated
within the last five years due to non-compliance with such terms and conditions.

Various governmental agencies were solicited for comments. All respondents had no
objections to the request as indicated below:

T KNG
County of Hawai'i
Parks & Recreation No comments

Planning No response
Public Works No comments
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State of Hawai'i
DHHL No objections
DLNR- Aquatic Resource No response
DLNR-DOCARE No objections
DLNR- Historic Preservation No response
DLNR- Na Ala Hele No response
DLNR- OCCL No response
DLNR- Parks No objections, see comments
Other:
Office of Hawaiian Affairs No response
Puuwaawaa Advisory Committee | No objections, see comments

The Division of State Parks had no objections to the request, but mentioned that Governor’s
concurrence might be required as the use of the subject roadway is not consistent with the
Executive Order issued for park purposes.

The Punwaawaa Advisory, Committee had no objections to the request, but recommended
that allowances be made to provide for future potential realignment of the subject roadway to
coincide with any devélopmental plans consistent with its use under Governor’s Executive
Order No. 4161 for park purposes.

The Department of Hawaiian Home Lands had no objections to the request, but wanted
provisions allowing for public beach accesses over the subject roadway.

Prior to the issuance of the grant of easement document, KRT is required to obtain from the
Department of Transportation, Right-of-Way Branch, an approval for vehicular accesses onto
the Queen Kaahumanu Highway. That any modifications to the existing roadway might
require special permits from the Office of Conservation and Coastal Lands and approval of
the Governor since the use is not consistent with the Governor’s Executive Order.

RECOMMENDATION: That the Board:

A. Declare that, after considering the potential effects of the proposed disposition as
provided by Chapter 343, HRS, and Chapter 11-200, HAR, this project will probably
have minimal or no significant effect on the environment and is therefore exempt
from the preparation of an environmental assessment. '

B. Authorize the subject requests to be applicable in the event of a change in the
ownership of the abutting parcel described as Tax Map Key: (3) 7-1-003: 4, 5, 6, and
11, provided the succeeding owner has not had a lease, permit, easement or other
disposition of State lands terminated within the last five (5) years due to non-
compliance with such terms and conditions.

C. Subject to the Applicant fulfilling all of the Applicant requirements listed above,
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authorize the issuance of a perpetual non-exclusive casement to Allen D. Israel, as
Trustee of the Kona Residence Trust, under unrecorded Revocable Trust, dated
12/16/88, covering the subject area for access and utility purposes under the terms
and conditions cited above, which are by this reference incorporated herein and
further subject to the following:

1.

The standard terms and conditions of the most current perpetual easement
document form, as may be amended from time to time;

Should future development necessitate a relocation of the easement granted,
or any portion thereof, the relocation shall be accomplished at the Grantee’s
own cost and expense; provided, however, that if other lands of the Grantor
are available, the Grantor will grant to the Grantee without payment of any
monetary consideration, a substitute easement of similar width within
reasonable vicinity of the original alignment, which substitute easement shall
be subject to the same terms and conditions as that herein granted and as
required by law;

That the Division of State Parks reserves the right to:

%

¥

a) utilize the subject roadway for the public’s use of the Executive Order
area;

b) demand a realignment of the existing roadway, if necessary, to be

consistent with any proposed master plans for development of the
adjoining State property under Executive Order No. 4161.

The easement shall run with the land and shall inure to the benefit of the real
property described as Tax Map Keys: 3"/ 7-1-03: 4, 5, 6, and 11, provided
that when the easement is sold, assigned, conveyed, or otherwise transferred,
the Grantee shall notify the Grantee's successors or assigns of the insurance
requirement in writing, separate and apart from this easement document;

D. Review and approval by the Department of the Attorney General; and

E. Such other terms and conditions as may be prescribed by the Chairperson to best
serve the interests of the State.

\

Respectfully Submitted,

R SUBMITTAL.:

Peter X Young,

ai

SO,
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STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

June 23, 2011
Board of Land and Natural Resources Ref. No.: LODS-28,998
State of Hawaii
Honolulu, Hawaii HAWAI

Acceptance of Department of Transportation’s (DOT) Grant of Limited Vehicle
Access Rights onto the Queen Kaahumanu Highway, Relating to Issuance of
Grant of Perpetual, Non-Exclusive Easement (LODS-28,998) to Kona Residence
Trust for Access and Utility Purposes at Puuanahulu, North Kona, Hawaii, Tax
Map Key: (3) 7-1-003: portion of 002,

BACKGROUND:

At its meeting of December 8, 2006, under agenda item D-7, the Board of Land and
Natural Resources approved Grant of Perpetual, Non-Exclusive Easement to the Kona
Residence Trust (KRT) for access and utility purposes at Puuanahulu, North Kona,
Hawaii, Tax Map Key: (3) 7-1-003; portion of 002. (Exhibit A)

In attempting to process DLNR's grant of easement document to KRT, staff was notified
by the Department of Accounting and general Services, Survey Section that approval for
limited vehicular accesses onto the Queen Kaahumanu Highway was required from the
Department of Transportation, Highways Division prior to the easement being granted.
An approval of a grant of vehicle access rights from DOT would in turn update DOT’s
Right-of-Way Maps to authorize the point of permitted vehicular accesses to the
highway.

Staff was informed that currently on record, the subject State property has three (3) such
permitted vehicular access points to the Queen Kaahumanu Highway, indicated on the
DOT Right-of-Way Maps. DOT asked the State if it was willing to relocate one of its
existing permitted vehicular access points to the KRT access location. As the other
locations permitting vehicle access to the highway from the State property are already in
use and located at potential future major intersections, relocation of such access points
would not be realistic, nor in the State’s best interest. One such location is at the
intersection for the Puuanahulu Landfill, mauka of the highway. As a result, staff
recommended that if KRT wanted to establish its existing driveway access as a permitted
vehicular access point to the Queen Kaahumanu Highway, it would need to negotiate

APPROVED BY [HE BO
LAND AND NATWRAL RESO
AT [TS MEETING HELD W

Suaz 32 4011 EXHIBIT2 D-8
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with the DOT in obtaining an additional vehicle access point for the subject State
property. KRT would be responsible to meet the DOT requirements and would be
responsible for any expenses, costs, fees, and considerations associated with establishing
the vehicle access point.

To date, KRT has paid the Department of Land and Natural Resources $45,000 for the
grant of perpetual, non-exclusive easement over the State property, and is now preparing
to pay DOT Highways $10,000 for the approved access onto the Queen Kaahumanu
Highway.

A copy of the Department of Transportation’s Grant of Limited Vehicle Access Rights
document is attached as Exhibit B.

Once the Grant of Limited Vehicle Access Rights is fully executed, staff will proceed with
the grant of easement to KRT as authorized in the Board’s prior action of December 8,
2006, Item D-7.

RECOMMENDATION:

That the Board accept the Department of Transportation’s Grant of Limited Vehicle
Access Rights onto the Queen Kaahumanu Highway for establishing an additional
driveway from the subject State property.

Respectfully Submitted,

T

Wesley T|. Matsuriaga
Land Agent My\

APPROVED FOR SUBMITTAL:

VA e ot

William J. Aila, Jr., Chairperson
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Natural Resources, Division of State Parks.
CHARACTER OF USE:
For access and utility:

Right, privilege and authority to construct, use, maintain and repair a right-of-way over,
under and across State-owned land for access and utility purposes.

COMMENCEMENT DATE:
To be determined by the Chairperson.
CONSIDERATION:

One-time payment to be determined by independent or staff appraisal establishing fair market
rent, subject to review and approval by the Chairperson.

RENTAL REQPENINGS:
Not applicable. .

In accordance with the "Division of Land Management's Environmental Impact Statement
Exemption List”, approved by the Environmental Council and dated April 28, 1986, the
subject request is exempt from the preparation of an environmental assessment pursuant to
Exemption Class No. 1, that states * Operations, repairs or maintenance of existing structures,
facilities, equipment or topographical features, involving negligible or no expansion or
change of use beyond that previously existing.”

The existence of the subject roadway predates the creation of the Conservation District.
DCCA VERIFICATION:
Not applicable. The Applicant as a landowner is not required to register with DCCA.

Applicant shall be required to:
1) Pay for an appraisal to determine initial one-time payment;

2) Provide survey maps and descriptions according to State DAGS standards and at
Applicant's own cost;

REMARKS:
By letter dated July 20, 2006, Robert G. Klein, representing the Kona Residence Trust

EXHIBIT A
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(KRT), requested a perpetual, non-exclusive easement over State Lands at Puuanahulu, South
Kona, Hawaii, Tax Map Key: 3"/ 7-1-03: portion of 2. Purpose for obtaining the easement is
to establish legal accesses for its private properties identified as Tax Map Keys: 3% 7-1-03:
4, 5, 6 and 11. The casement being requested consists of an existing graveled roadway,
which was originally constructed and used as a service road for ranching operations over the

past fifty years.

Land Patent Grant No. S-14,088, dated August 19, 1963, in conformity with the laws of the
State of Hawaii relating to public lands, and pursuant to the provisions of Joint Resolution
No. 12, Session Laws of Hawaii 1949, approved on September 1, 1950 by Public Law 746,
81st Congress, 2™ Session (64 Stat. 572), as amended by Public Law 620, 83" Congress, 2
Session (68 Stat. 764), and by Public Law 720, 85™ Congress (72 Stat. 710), was granted and
confirmed unto Nancy Ah Nee, Mrs. Abraham Hepa (aka: Nancy Hepa), Lei Kuanoni,
George Alapai, David Alapai, Kiliona (James) Alapai, and Simeon Alapai, as joint tenants.
All of the land situate at Kapakaoa, Puuanahulu, in the District of North Kona, Island of
Hawaii, bound and described as Lot 39, Puuanahulu Homesteads.

At its meeting of March 12, 1971, Item F-4, the Board approved the issuance of a termed,
non-exclusive easement to a Mr. Nat Wolozin, et, al., over the same casement alignment for
access purposes to property,identified as Tax Map Key: 3/ 7-1-03: 5.

At its meeting of March 24, 1972, Item F-5, the Board rescinded its prior actions of 3/12/71,
Itern F-4, at the request of Mr. Wolozin’s attorney. No particular explanations were given for
the request to rescind.

At its meeting of June 23, 1972, item F-6, the Board approved a set aside to the Department
of Transportation, Highways Division, for its proposed Keahole to Anachoomalu Section of
the Kailua-Kawaihae Road (now known as the Queen Kashumanu Highway).

At its meeting of January 25, 2002, Agenda Item D-18, and of April 28, 2006, Item D-7,
approved as amended, the Board approved set asides to the Division of State Parks and
Division of Forestry and Wildlife over portions of government lands of Puuanahuiu and
Puuwaawaa for their respective management.

KRT has not had a lease, permit, easement or other disposition of State lands terminated
within the last five years due to non-compliance with such terms and conditions.

Various governmental agencies were solicited for comments. All respondents had no
objections to the request as indicated below:

Parks & Recreation No comments
Planning No response
Public Works No comments

EXHIBIT A
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State of Hawai'l
DHHL. No objections
DLNR- Aguatic Resource No response
DLNR-DOCARE No objections
DLNR- Historic Preservation No response .
DILNR- Na Ala Hele No response
DLNR- OCCL No response
DLNR- Parks No objections, see comments
Other:
Office of Hawaiian Affairs No response
Puuwaawaa Advisory Committee | No objections, see comments

The Division of State Parks had no objections to the request, but mentioned that Governor’s
concurrence might be required as the use of the subject roadway is not consistent with the
Executive Order issued for park purposes.

The Punwaawaa Advisory, Committee had no objections to the request, but recommended
that allowances be made to | provide for future potential realignment of the subject roadway to
coincide with any devélopmental plans consistent with its use under Governor’s Executive

Order No. 4161 for park purposes.

The Department of Hawaiian Home Lands had no objections to the request, but wanted
provisions allowing for public beach accesses over the subject roadway.

Prior to the issuance of the grant of easement document, KRT is required to obtain from the
Department of Transportation, Right-of-Way Branch, an approval for vehicular accesses onto
the Queen Kaahumanu Highway. That any modifications to the existing roadway might
require special permits from the Office of Conservation and Coastal Lands and approval of
the Governor since the use is not consistent with the Governor’s Executive Order.

RECOMMENDATION: That the Board:

A. Declare that, after considering the potential effects of the proposed disposition as
provided by Chapter 343, HRS, and Chapter 11-200, HAR, this project will probably
have minimal or no significant effect on the environment and is therefore exempt
from the preparation of an environmental assessment.

B. Authorize the subject requests to be applicable in the event of a change in the
ownership of the abutting parcel described as Tax Map Key: (3) 7-1-003: 4, 5, 6, and
11, provided the succeeding owner has not had a lease, permit, easement or other
disposition of State lands terminated within the last five (5) years due to non-
compliance with such terms and conditions.

C. Subject to the Applicant fulfilling all of the Applicant requirements listed above,

EXHIBIT A
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authorize the issuance of a perpetual non-exclusive easement to Allen D. Israel, as
Trustee of the Kona Residence Trust, under unrecorded Revocable Trust, dated
12/16/88, covering the subject area for access and utility purposes under the terms
and conditions cited above, which are by this reference incorporated herein and
further subject to the following: .

1.

The standard terms and conditions of the most current perpetual easement
document form, as may be amended from time to time;

Should future development necessitate a relocation of the easement granted,
or any portion thereof, the relocation shall be accomplished at the Grantee’s
own cost and expense; provided, however, that if other lands of the Grantor
are available, the Grantor will grant to the Grantee without payment of any
monetary consideration, a substitute easement of similar width within
reasonable vicinity of the original alignment, which substitute easement shall
be subject to the same terms and conditions as that herein granted and as

required by law;
That the Division of State Parks reserves the right to:

P
a) guﬁlirze the subject roadway for the public’s use of the Executive Order

area;

b) demand a realigonment of the existing roadway, if necessary, to be
consistent with any proposed master plans for development of the
adjoining State property under Executive Order No. 4161.

The ecasement shall run with the land and shall inure to the benefit of the real
property described as Tax Map Keys: 3" 7-1-03: 4, 5, 6, and 11, provided
that when the easement is sold, assigned, conveyed, or otherwise transferred,
the Grantee shall notify the Grantes's successors or assigns of the insurance
requirement in writing, separate and apart from this easement document;

D. Review and approval by the Department of the Attorney General; and

E. Such other terms and conditions as may be prescribed by the Chairperson to best
serve the interests of the State.

Respectfully Submitted,

EXHIBIT A
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LAND COURT SYSTRM RECULAR SYSTEM
Roturn by Nal- () Plckup (X)  To:

Ttis docurt contaic B pages
{inoluding thir payoe)

Tax Roy: (3) 7-1-03:002

GRANT OF VERICLE ACCESS RIGHTS

GRANTOR: STATE 07 HAWALL
Departmunt of ransvoriLalLlon
869 Purchbuwl Strest
Honolualt, Hawaii 96813

GRANTEE: DEPARTMRENT OF LAND AND NATURAL RESCURCES

1251 Punchbowl Streect, Room 13C
Honolulu, Rawail 95813
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GRANY OF LAIMITED VEAIICLE ACCESS RIGHTS

THIS BNDENTURE, made this day of . .= 2011,

by ths STATE OF TIAWATI, through ils Dirccior of Tramsportation, hereinafier referred to as the
“GRANTOR", and che STA'LE OF JIAWALL by ite Boawd of Lanf and Natural Resources,
whosza principal plaes O business s mudling address is 1151 Punchbowl Street, Room 130,
Honoluln, Howndl 96813, serelnafiee vefistred 1o as the “GRANTEE",

WITNESSETH THAT:

WHEREAS, thc GRANTOR is the owner of the Quesn Kashumams Higaway s showa
oa the Right-of-Way Msp lor the projoct knowa rs KAILUA-KAWALIAE RGAD, Project No.
19 RC-01-71, North Konn, fstand of [Fawall, Hawa, (heseafter referred to as the “Project”™),
filed in the Highways Diviston, Department of Transparation, State of Hgwaii, dawai
Scplember 9, 1972 and aleo along Tex Map Key No. (3) 7-1-03:002; and

WHERLAS, the GRANTER is the owner of property idecdfied hy Tax Mup Koy No.
(3) 7-1-03: 002, end

WHEREAS, the GRAKTEE desires vehicle access rights frumn Tax Map Key No
{3) 7-1-3:002 onlo Quéen Kuuhumams Highway: and

WHERHAS, the GRANTOR i willing to sllow GRANTEE vehicls access rights lor
oyress und ingress over and across seid BOUNDARY “[ ™, mare particolarly described attached
herern ag Exhibit A, and shown ¢n Exhibit B,

EXHIBIT B
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NOW THRREFORB, the GRANTOR, for gaad aml valusblc consideration paid by the
GRANTEE, the seceipt wheneef is bereby avknowledged, and pursucnt 1o Section 26413,
Jowati Reyisod Stuwtes, does hereby remise, releass, give, gront und convey nato the
GRANTRS, jts succassors, and oksigns, vehick: eccess rights for egress and ingreys to
Queen Kuahumans Highway, over and acrozs ROUNDARY “1*,

TO [HAVE AND TO HOLD) th sume togethar with any aud afl righis, priviloges snd
appurtcnances, thereanto belonglng or appertaining v ur held imd cnjoyed therewith, untn the
GRANTEE, until the STATE OF HAWAIL Department of Transportalion implcments lts ptan to
upgxade Quecn Kaahumam Highway to R high Spred sccess controlled facility, once an alterante
aseans of avcess i3 providod, dircct acecss oam Queen Kashumynn Highway will be resteicted.

The GRANTEE hereby ackiowledpss thul the conveyance by the GRANTOR of the
Himited vehiclo #ocoss rights for ngress over and acvon BOUNDARY “1* has been made
pursnant to the GRANTEE's reguest,

EXHIBIT B
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TN WITNESSBTH WHHREOF, tha GRANTOR and GRANTEE have cxecated this
Instrament on te day and yeur frsl ubove writeen,
GRANTOR:

STATE OF HAWAIl
DEPARTMTINT OF TRANSPORTATION

By
Peint Name:
 °H

CRANTEE:

STATH OF HAWAI
DEPARTMENT OF LAND AND NATL.RAT.
RESOURCTS

By.
Peint Name: .. .
Its Chalrperson of Boant of Taud and Netura) Resources

APPROVED AS TO LEGALITY, FORM,
MIXCTHPTIONS, AND RESERVATIONS:

Depnty Arromney Ganaral
Dated:

Equy' Ativmey Gencral
Jated: .

EXHIBITB
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DescRIPTION

KARUA-KAWATHAR ROAD
Srofpot No, 19 BC-01-71
Boundery "

Being a seciion of the Netih righl-cf-way boundary of allua-Kewalhae Road, Projest No, 19 85.01-71,
ant alang Addifion to Stals Paric Ressve, Bxpcutve Onder 4181

Sltutad nwmmuo@xm-. fsiand of Hawall, Hawsl

Beginning st he Northeast ena of this right-okaay beundary and on tha North gide of Kakue-Kewainse
Rosd, Project No. 19 8C-01-71, tha coondingtes of sali pokt of begining roforrad th Govarmant Survay
Trianguiaton Slaflon "AKAHIPUU® being 84,080.50 foqt Nocth anid 28,185.31 Mat Exat, thenca runnbyg by
&zimuths meged cockwlss Fom TYUS Soull

1. Along tho North side KaZug-Xewsihus Road, Project No. 18 BG-01-74, an & ourve to the let with
aradius $4,28C.0¢ fusl, the chord =aim ih erd distaroo boing:
450 44' 08.18° 34.00 fest 10 a point on the Narth

boundsry of this right-olwey.

Vehicle avcesa ehall ba parmitted into and from Kalup-Kawathae Rosd, Project No, 10 BC-01-71,
ey and euoes Coursa 1 of the sbova describad Boundary “¢*,

2183 Norir King Steaet
Buile 200

Honolum, Hawak 8818
Oclober 28, 2010

EXHIBIT A
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DESIGNATION OF BOUNDARY "1°
AFPECTING GUEEX KAHIVARY HIGHIY

i WiE (RATLIS-CANATIME WOAD, FRGJECT Ma. 18 BE-04-71)
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Return by Mail ( ) Pickup ( To:
Total Number of Pages:
LOD No. S-28,998 Tax Map Key No. (3)7-1-003:Por. 002

GRANT OF NON-EXCLUSIVE EASEMENT

THIS INDENTURE_(the “Grant”), made and entered into

hris— las of the day of [—— avm— —F
| ., 2012, by and between the STATE OF HAWAII,
by its Board of Land and Natural Resources[;] (hereinafter

referred to as the [“]“Grantor’”), ["] and ALLEN D. ISRAEL,
Trustee of the Kona Residence Trust Revocable Trust Agreement
dated December 16, 1988, as subsequently amended and restated]|
shder—unrecorded—Revoeabie—Trust—dated], with all of the power,
authority and discretion conferred on trustees by the laws of
the State of Washington[-—=w], including but not limited to, the
power to sell, convey, dispose of, invest, reinvest, exchange,
and manage the assets of [f£ke]said Kona Residence Trust, which
[+retude—+the Property)includes the Grantee’s Land, as such term
is defined hereinbelow, and with the power and authority to
accept and agree to easements for access, utilities and other
purposes upon such terms and conditions as the Trustee of said

[42gos b0 [&3]

BEERN § i ———— EXHIBIT 3



Kona Residence Trust may decide in [thke]such Trustee's sole and
absolute discretion, whose address is c/o Clifford Miller, Post
Office Box 2800, Honolulu, Hawaiil [9&853,-]196803-2800
(hereinafter referred to as the ["])Grantee!).["]

WITNESSETH THAT:

The Grantor, pursuant to Section 171-13, Hawaii Revised
Statutes, for and in consideration of the sum of FORTY FIVE
THOUSAND AND NO/100 DOLLARS ($45,000.00), the receipt of which
is hereby acknowledged, and of the terms, conditions, and
covenants herein contained, and on the part of the Grantee to be
observed and performed, does hereby grant unto the Grantee, the
following non-exclusive and perpetual easement rights:

Right, privilege and authority to construct, use,
maintain and repair a right-of-way for access and utility
purposes to and from (a) the Grantee’s land described in
Exhibit “C” attached hereto (hereinafter referred to as the
“Grantee’s Land”), and (b) the State of Hawaii’s land
described in Exhibit “D” and delineated on Exhibit “E”
attached hereto (hereinafter referred to as the “Queen
Kaahumanu Highway Access Area”) ;'

in, over, under and across that certain parcel of land(
Hlegsement—marea'] situate at Puuanahulu, North Kona, Island of
Hawaii, Hawaii, being identified as [*]“Perpetual Non-Exclusive

Access and Utility Easement”, ["] containing an area of 1.868
acres, more particularly described in Exhibit [*]“A["]” and
delineated on Exhibit [“]“B”, ["] both of which are attached

hereto and made parts hereof, said exhibits being respectively,
a survey description and survey map prepared by the Survey
Division, Department of Accounting and General Services, State
of Hawaii, designated C.S.F. No. 24,402 and dated March 1,
[2667+]12007 (the “easement area’”), TOGETHER WITH the rights of
ingress and egress to and from the easement area for all
purposes in connection with the rights hereby granted. The
parties acknowledge and agree that this Grant relates only to
the easement area; Grantee’s use of the Queen Kaahumanu Highway

! References to property descriptions added consistent with the BLNR's approval and for the purpose of clarifying the
description of the land benefitted by the easement.

[461095-1-DOC 1121
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Access area is governed by a separate agreement between Grantee
and the State of Hawaii, Department of Transportation described
in Section 26 below.?

TO HAVE AND TO HOLD the easement rights unto the Grantee][,
++5] _and the Grantee’s successors-in-trust, successors, and

assigns, in perpetuity,

SUBJECT, HOWEVER, to the following terms, conditions and
covenants:

1. [ - The Grantee shall at all times with respect
to the easement area use due care for public safety and agrees
to indemnify, defend, and hold the Grantor harmless from and
against any claim or demand for loss, liability, or damage,
including claims for bodily injury, wrongful death, or property
damage, arising out of or resulting from: 1) any act or omission
on the part of the Grantee relating to the Grantee's use,
occupancy, maintenance, or enjoyment of the easement area; 2)
any failure on the part of the Grantee to maintain the easement
area and sidewalks, roadways and parking areas adjacent thereto
in the Grantee's use and control, and including any accident,
fire or nuisance, growing out of or caused by any failure on the
part of the Grantee to maintain the easement area in a safe
condition; and 3) from and against all actions, suits, damages,
and claims by whomsoever brought or made by reason of the
Grantee's non-observance or non-performance of any of the terms,
covenants, and conditions of this [grant]Grant of non-exclusive
easement_on the part of the Grantee to be observed or performed,
or the rules, regulations, ordinances, and laws of the federal,
state, municipal or county governments applicable to the
easement area.’

2. [——++—The Grantor reserves unto itself, its
successors and assigns, the full use and enjoyment of the
easement area and to grant to others rights and privileges for
any and all purposes affecting the easement area, provided,

however, that the rights herein reserved shall not be exercised

! Clarification that the at the preseot Grant of easement does not extend to the Queen Kaahumanu road right-of-way itself.
Language added to clarify that Grantee’s indemnity only applies to breaches of provisions which Grantee is
obligated to perform.
[40109531DPOC— —— — ]3]
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by the Grantor [awd-similar)or any other grantee(s) of Grantor

in any manner which interferes unreasonably with the [hercin
]Grantee[ in :hh]’s use of the easement area for the purposes
for which [# <]the easement_described herein is herein granted

to GranterGrantee.

3 [ 3 All improvements placed in or upon the
easement area by the Grantee shall be done without cost or
expense to the Grantor and shall remain the property of the
Grantee and may be removed or otherwise disposed of by the
Grantee at any time; provided, that the removal shall be
accomplished with minimum disturbance to the easement area which
shall be restored to its original condition, or as close thereto

as_reasonably possible, within a reasonable time after removal.

4. [ 4~——Upon completion of any work performed in or
upon the easement area_by or at the direction of the Grantee,
the Grantee shall remove therefrom all of the Grantee’s and
Grantee’'s contractors’ equipment and unused or surplus
materials, if any, and shall leave the easement area in a clean
[end—sanitary)®and sanitary °condition reasonably satisfactory to

the Grantor.

5. [——S5+—TFhisThe easement_granted herein shall run
with the [land]easement—arealand’, and shall inure to the benefit
of the real property described as tax map key nos. (3) 7-1-
003:004, 005, [/O06—ane—H11,-]006, and 11, which real property is
also described in Exhibit “C” attached hereto, providing that
the Grantee shall be required to carry liability insurance
covering the easement area and comply with all other terms and
conditions as provided herein, and that the Grantee, or
authorized representative of the Grantee's estate, when
[f+=) the easement_granted herein is sold, assigned, conveyed,
or otherwise transferred, shall notify the Grantee's successors
or assigns of the insurance requirement in writing, separate and
apart from this [easemernt document]Grant.

6. [——#&+——The Grantee shall keep the easement area and

the improvements thereon in a safe, reasonably clean,

* The easement will be used for vehicular access and although it can be cleaned, it cannot be made “sanitary”.

Mmm in the document. It is possible for any land to be made unsanitary or sanitary.
Runmm_mgland is a term of ant. The easemant rights will run with the land described later in this paragraph.

[MMQ%%%BQG——— = 1[&]
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| [samitary]’sanitary, and orderly condition, and shall not make,
permit or suffer, any waste, strip, spoil, nuisance or unlawful,
improper, or offensive use of the easement area by any party
acting under the Grantee.®

T [ = Should future development necessitate a
relocation of the easement granted herein, or any portion
thereof, the relocation shall be accomplished at the Grantee's
own cost and expense; provided, however, that if other lands of
the Grantor are available, the Grantor will grant to the Grantee
without payment of any monetary consideration, a substitute
easement of similar width within the reasonable vicinity of the
original alignment of the easement area, which substitute
easement shall be subject to the same terms and conditions as
[+#=+]the easement herein granted and as required by law.

8. [ e The Grantee covenants, for [itself,—i+ts]the
Grantee and the Grantee’s successors-in-trust, successors, and
assigns, that the use and enjoyment of the [land]easement herein

granted shall not be in support of any pollcy which
discriminates against anyone based upon race, creed, sex, color,
national origin, religion, marital status, familial status,
ancestry, physical handicap, disability, age or HIV (human
immunodeficiency virus) infection.

9. ——— -The Grantee, in the exercise of the rights
granted herein, shall comply with all of the requirements of[
the] federal, state, and county authorities_applicable to the
easement area and shall observe all county ordinances and state
and federal laws, rules and regulations, now in force or which

may hereinafter be in force, applicable to the easement area.’

10 [ ] k L 2o + \}|+—" - = caSe <
Terfi-Rat T :-”":i = L Hh - - i = o o o Hict £ - g f ;
+ -._+ + 1._L‘ 1+ g i £ Caas J'}L’ - o5t oh =t ¥ l_‘ ¥ ¥
e R h it e S e e L TS
abbhe enoement ¥ e S P SRy Be it e EReresio oy O SeRsesgTt
e A S I the event of non-use or abandonment bv

the Grantee of the easement area for a consecutive period of two

7 Same footnote as 3 above.

8 Language added to clarify Grantee's scope of responsibility.

? Language added to clarify Grantee’s scope of responsibility for easement area.
[464695 1-B6C —]i51
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(2) vears, the Grantor shall have the right to terminate this
Grant. Such right shall be exercised by the Grantor by written
notice from the Grantor to the Grantee of the Grantor’s
intention to terminate this Grant. If, within one hundred
twenty (120) days from the date of the Grantee's receipt of such
notice, the Grantee notifies the Grantor that the Grantee used
the easement area within such two-vear period and has not
abandoned the easement area, the Grantor will not have the right
to terminate this Grant on the basis of non-use or abandonment
by the Grantee and instead this Grant shall continue in full
force and effect. If the Grantee fails to respond to such
notice within said one hundred twenty (120) days by notifying
the Grantor in writing that the Grantee has not abandoned and is
still using the easement area, the Grantor may terminate this

1011

Grant bx giving to the Grantee written notice of termination.

11. [ +1.—-The Grantee shall, upon termination or
revocation of [this]the easement_granted herein, peaceably
deliver unto the Grantor possession of the [premiscs])easement
area, together with all improvements existing or constructed
thereon or Grantee shall remove such improvements and shall
restore the [premiscs]easement area to its original state, or as
reasonably close thereto as possible, within a reasonable time
and at the expense of the Grantee, at the option of the Grantor.
If the Grantee does not remove the improvements or restore the
[premises]easement area to the satisfaction of the Grantor, the
Grantor may effect such action and the Grantee agrees to pay all
reasonable costs and expenses for such action. Furthermore,
upon the termination[-er—+reveecatien] of this [easement]Grant,
should the Grantee fail to remove any and all of Grantee's
personal property from the [premises]easement area, after notice
thereof, the Grantor may remove any and all of Grantee's
personal property from the [premiscs]easement area, and either
deem the property abandoned and dispose of the property or place
the property in storage at the cost and expense of Grantee and
the Grantee does agree to pay all costs and expenses for

disposal, removal, or storage of the personal property. This

9 New language replacing deleted language mirrors what has been agreed to in Section 14 of the Use and
Occupancy Agreement entered into by the Grantee and DOT (“UOA").
~ This is a non-standard provision that will need ta be presented to the BLNR at a public meeting for approval.

401005 1. PDOC ]‘61
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provision shall survive the termination of [the ecascment]
Grant.

125 | oo In case the Grantor shall, without any fault
on its part, be made a party to any litigation commenced by or
against the Grantee as a result of this grant of non-exclusive
easement (other than condemnation proceedings), the Grantee
shall pay all_reasonable costs, including reasonable attorney's
fees and expenses incurred by or imposed on the Grantor;
furthermore, the Grantee shall pay all reasonable costs,
including reasonable attorney's fees and expenses, which may be
incurred by or paid by the Grantor in enforcing the covenants
and conditions of this grant of non-exclusive easement, or in
the collection of[—delinguent rental  foog taues <] any and
all [ethe: ]appllcable charges attributed to [ ]the easement
area_payable by the Grantee pursuant to this Grant.”

13. | The Grantee shall not cause or permit the
escape, disposal or release of any hazardous materials except as
permitted by law. Grantee shall not allow the storage or use of
such materials in any manner not sanctioned by law or by the
highest standards prevailing in the industry for the storage and
use of such materials, nor allow to be brought onto the easement
area by any person acting under the Grantee,® any such materials
except to use in the ordinary course of Grantee's business, and
then only after written notice is given to Grantor of the
identity of such materials and upon Grantor's consent which
consent may be withheld at Grantor's sole and absolute
discretion. If any lender or governmental agency shall ever
require testing to ascertain whether or not there has been any
release of hazardous materials by Grantee, then the Grantee
shall be responsible for the reasonable costs thereof. 1In
addition, Grantee shall execute_reasonable affidavits,
representations and the like from time to time at Grantor's
request concerning Grantee's best knowledge and belief regarding
the presence of hazardous materials on the easement area placed
or released by Grantee.®

Language deleted because no rent, additional fees or taxes are payable by Grantee.
Language added to clarify scope of Grantee's responsibility and conforms to Section 17 of UOA.

4010953 DOC— 1A
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The Grantee agrees to indemnify, defend, and hold
Grantor harmless, from any damages and claims resulting from the
release of hazardous materials on the easement area occurring
while Grantee is in possession, or elsewhere if caused by
Grantee or persons acting under Grantee. These covenants shall
survive the expiration or earlier termination of this
[easement]Grant.

For the purpose of this [easement]Grant "hazardous
material" shall mean any pollutant, toxic substance, hazardous
waste, hazardous material, hazardous substance, or oil as
defined in or pursuant to the Resource Conservation and Recovery
Act, as amended, the Comprehensive Environmental Response,
Compensation, and Liability Act, as amended, the Federal Clean
Water Act, or any other federal, state, or local environmental
law, regulation, ordinance, rule, or bylaw, whether existing as
of the date hereof, previously enforced, or subsequently
enacted.

14. [——34-—Time is of the essence in this
[zgreement]Grant and if the Grantee shall abandon the premises,
or if [+his]the easement [anc premises]area shall be attached or
taken by operation of law, or if any assignment is made of the
Grantee's property for the benefit of creditors, or if Grantee
shall fail to observe and perform any of the_material covenants,
terms, and conditions contained in this [easemernt]Grant and on
its part to be observed and performed, and this failure shall
continue for a period of more than sixty (60) calendar days
after delivery by the Grantor of a written notice of breach or
default, by personal service, registered mail or certified mail
to the Grantee at its last known address and to each mortgagee
or holder of record having a security interest in the
[premises] easement area, the Grantor may, subject to the
provisions of section 171-21, Hawaii Revised Statutes, at once
re-enter the [premises]easement area, or any part, and upon or
without the entry, at its option, terminate this [easement]Grant

without prejudice to any other remedy or right of action for any
preceding or other breach of [esstraet]this Grant; and in the
event of termination, at the option of Grantor, all improvements
shall remain and become the property of the Grantor or shall be
removed by Grantee.
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15. Grantor reserves the right to withdraw the easement
area or any portion therof for public use or purposes, at any
time during the term of this Grant upon the giving of reasonable
notice to Grantee. Upon withdrawal of the easement area, Grantor
shall return to Grantee a portion of the consideration paid
hereunder by Grantee. Any payment to Grantee shall be reduced
by the following: (i) any non-refundable portion of the
consideration, if any, that Grantor was required by statute to
pay to any other entity or body, and (ii) the fair market value
of the easement area for the term which Grantee enjoyed the use
of the easement area as determined by staff or independent
appraisal paid for by Grantor.™] 15— TheGranteor reserves—the

withdraw—the ogsemen : I

- _.‘ g~ l{“i 5 OF PR ERe 5O

!
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SR 3 Re—airEaRra—th o—aFraRE—a——easement e —the a3y

Rabte—Rotice by theGrantor and witheout—compensation

16. [———16+—The Grantee shall not mortgage or pledge the
premises, any portion, or any interest in [thi=]the easement
granted herein without the prior written approval of the

Chairperson of the Board of Land and Natural Resources and any
mortgage or pledge without such approval shall be null and void.

5

[ —+++—In the event the Grantor seeks to forfeit
the privilege, interest, or estate created by this

= IDB_BLNR_Qﬂ_ﬁdS_[QLQIaJﬂ_lMQDLiO withdraw easement rights and other land dispositions upon payment of due
%%mamu_m isa mndjﬂcatmn otmegslandard pﬂmsmmal mlegglLeagg@al;m&e BLNR.

.....

.__MMMMM%WSISMHBS Section 171-20 regarding defaults under similar state
land dispositions.
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[easement]Grant, each mortgagee under a recorded mortgage and
each holder of [2]any other security interest under a recorded
instrument encumbering such right, privilege, interest or estate
may, at its option, cure or remedy [+he]such default or breach
within sixty (60) calendar days, from the date of such
mortgagee’s or holder’s receipt of written notice from the
Grantor ['snetice]_of such default or breach, or within [an]such
additional period as may be allowed by the Grantor for good
cause, and add the cost thereof to the [mertgage -]debt [ard the
HHen—of—the] secured by such mortgage[+]_or other security
interest. Upon failure of [ ]such mortgagee or holder to
exercise [+ts]such option, the Grantor may: (a) pay to

[ ]such mortgagee or holder from any moneys at its disposal,
including [£Re]any special land and development fund, the amount
of the debt secured by such mortgage [debt]or security
instrument, together with interest and penalties, and secure an
assignment of [the]such debt and mortgage or security instrument
from the holder thereof, or if ownership of [the]said privilege,
interest, or estate shall have vested in [the]such holder by way
of foreclosure, or action in lieu thereof, the Grantor shall be
entitled to the conveyance of the privilege, interest, or estate
upon payment to [the]such holder of the amount of [&he

mortgage] such debt, including interest and penalties, and all
reasonable expenses incurred by [#he]}such holder in connection
with the foreclosure and preservation of [its]such holder’s
security interest, less appropriate credits, including income
received from the privilege, interest, or estate subsequent to
the foreclosure; or (b) if the [preperty]easement area cannot be
reasonably reassigned without loss to the State, then terminate
the outstanding privilege, interest, or estate without prejudice
to any other right or remedy for any preceding or other breach
or default and use its best efforts to redispose of the
[affected—tand]easement area to a qualified and responsible
person free and clear of the mortgage and the debt secured;
provided that a reasonable delay by the Grantor in instituting
or prosecuting its rights or remedies shall not operate as a
waiver of these rights or to deprive it of a remedy when it may
still otherwise hope to resolve the problems created by the
breach or default. The proceeds of any redisposition shall be
applied, first, to reimburse the Grantor for_ reasonable costs

tMM@E:menL——ﬂ-mm_~wwn————4&&
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and expenses in connection with the redisposition; second, to
discharge in full any unpaid purchase price or other
indebtedness owing the Grantor in connection with the privilege,
interest, or estate terminated; third, to the mortgagee to the
extent of the value received by the [=Ztate]Grantor upon
redisposition which exceeds the fair market value of the land as
previously determined by the [5tate]Grantor's appraiser; and
fourth, to the [ewrer—ef-theprivilege—interest;

+e]Grantee. ®

18.

8. [

i8. The Grantee shall procure and maintain, at
its own cost and expense, in full force and effect throughout
the term of this [easement]Grant, comprehensive general
liability insurance, or its equivalent, with an insurance
company or companies licensed or authorized to do business in
the State of Hawaii with an AM Best rating of not less than "A-"
or other comparable and equivalent industry rating, in an amount
of at least $1,000,000.00 for each occurrence and $2,000,000.00
aggregate, and with coverage terms acceptable to the Chairperson
of the Board of Land and Natural Resources. The policy or
policies of insurance shall name the State of Hawaii as an
additional insured and a copy shall be filed with the State of
Hawaii, Department of Land and Natural Resources. The insurance
shall cover the entire easement area, including all buildings,
improvements, and grounds and all roadways or sidewalks on or
adjacent to the easement area in the use or control of the
Grantee.

The Grantee, [zoreaor-withip fiftecn casoment,
whichever is eertificate{s) shewing—]prior to entry on and use
of the easement | ]Jarea or w1th1n thirty (30)"" days after the

effective date of this sooner, shall furnish the Grantor with a
the policy(s) to be initially in force, keep the certificate(s)
on deposit during the entire easement term, and furnish a like
certificate(s) upon each renewal of the policy(s). This
insurance shall not be cancelled, limited in scope of coverage,
or nonrenewed until after thirty (30) days written notice has

18 .- Changes clarify Section 17 and conform to Section 13(b) of UOA.

' Grantee needs 30 days to satisfy requirements, which 30 days is consistent with the 30-day period provided for in
the second sentence of this paragraph.

J.and_Dqun has no objection to this change. But it is a non-standard provision that will require approval by the
BLNR.
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been given to the Grantor. The Grantor may at any time require
the Grantee to provide Grantor with copies of the insurance
policy(s) that are or were in effect during the [casement
=ricdd] term of this Grant.

The Grantor shall retain the right at any time to
review the coverage, form, and amount of the insurance required
by this [easement]Grant. If, in the reasonable opinion of the
Grantor, the insurance provisions in this [easement]Grant do not
provide adequate protection for the Grantor, the Grantor may
require Grantee to obtain insurance sufficient in coverage,
form, and amount to provide adequate protection. The Grantor's
requirements shall be reasonable but shall be designed to assure
protection for and against the kind and extent of the risks
which exist at the time a change in insurance is required. The
Grantor shall notify Grantee in writing of changes in the
insurance requirements and Grantee shall deposit copies of
acceptable insurance policy(s) or certificate(s) thereof, with
the Grantor incorporating the changes within thirty (30) days
after receipt of the notice.

The procuring of the required policy(s) of insurance
shall not be construed to limit Grantee's liability under this

[easement]Grant nor to release or relieve the Grantee of the
indemnification provisions and requirements of this
[easement]Grant. Notwithstanding the policy(s) of insurance,

Grantee shall be obligated for the full and total amount of any
damage, injury, or loss caused by Grantee's negligence or
neglect connected with [£his]the easement granted herein.

It is agreed that any insurance maintained by the
Grantor will apply in excess of, and not contribute with,
insurance provided by Grantee's policy.

19. [—+59%——The easement area shall not be used at any
time by the Grantee, its guests or invitees for parking
purposes.

20. [—+5+—The Grantee shall at all times during the
term of this [easement—keep]Grant trim all vegetation growing
within, over, or onto the easement area so that it does not

[463095-1BOC— — ———]i42)
)262269.5 A —— —— 12




present a threat to public safety by creating or contributing to
roadway, waterway, or pedestrian obstruction, visual obstruction
to operators of vehicles, fire hazards, or interference with or
downing of power lines.

1. [ #1-—The Grantee shall not construct, place or

maintain any building or structure over or upon the easement
area, except for the purposes described in this [grant]Grant.

[ ~+-——The Grantee shall comply with all applicable
federal and state environmental impact regulations.

N
N

N
W

[ #++—The Grantee shall maintain and employ
debris, pollution and contamination control measures, safeguards
and techniques to prevent debris, pollution or contamination to
the ocean waters, streams or waterways resulting from the
Grantee's, its invitee's, or its agent's use, maintenance,
repair and operation of the easement area, and shall take
immediate corrective action in the event of such pollution or
contamination to [immediastely]promptly” remove the cause of such
pollution or contamination, and shall [immediately]promptly”
clean the easement area and its surrounding waters of such
pollutant or contaminant and restore to the Grantor's
satisfaction the areas affected by such pollution or
contamination, all at the Grantee's own cost and expense.

24. | The easement area is encumbered by
Governor's Executive Order No. 4161 to the State of Hawaii,
Department of Land and Natural Resources, Division of State
Parks, and therefore this [grant of casement]Grant is subject to
the State of Hawaii Governor's approval. Said approval was
obtained on December 10, 2010.

s
g
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2 Land Division has no objection to this change. But it is a non-standard provision that will require approval by the
BLNR.
7 | and Division has no objection to this change. But it is a non-standard provision that will require approval by the

BLNR.
% Deleted because it is duplicative of Section 24 and the date stated in Section 25 is not accurate.
[Agrgot—rogt—— Ji12)
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25. [ #&-—The State of Hawaii, Department of Land and
Natural Resources, Division of State Parks, reserves the right
to:

a. utilize the subject roadway for the public's use
of the Executive Order No. 4161 area; and

b. [reguires]require a realignment of the existing
roadway, if necessary, to be consistent with any proposed master
plans for development of the adjoining [state]State property

under Executive Order No. 4161.

26. [ +++—The State of Hawaii, Department of
Transportation has plans to upgrade Queen Kaahumanu Highway[-
opee—an—atternate meansof aeecess—isprovided;|_to a high-speed
access-controlled facility and direct access onto Queen

Kaahumanu Highway{, Beusdary "1, " will be restricted—The
Grantee,—+Es—suecessers] is to become restricted. In connection
with the foregoing, Grantee and the State of Hawaii, Department
of Transportation (“DOT”) have entered into that certain Use and

Occupancy Agreement No. 106 dated January 27, 2012, but
effective as of December 13, 2011, which in Section 15 thereof

sets forth the terms and conditions under which the DOT may
replace the Queen Kaahumanu Highway Access Area with an
alternative access to Queen Kaahumanu Highway. If and when such
alternative access is provided, the Grantee, for the Grantee and
the Grantee’s successors-in-trust, successors, and assigns,
agrees that [++]the Grantee and the Grantee’s successors-in-

trust, successors, and assigns, shall not demand from the
Grantor or the Stete—eotHawsidi—bepartment ofF Transpertarien

4+["507"+]DOT any monetary consideration or otherwise for the

1 S5E S f S~ 3= S o TR R E Q'F P P Vot B e L R o e |
t—orr—atteoh Ul[\_.( FeSeF3 3 0h e CCoo— O Traontca

hereunder-]substitution of such alternative access for the Queen
Kaahumanu Highway Access Area. Furthermore, the Grantee,
[+£s5]for the Grantee and the Grantee’ s successors-in-trust,
successors, and assigns, shall indemnify, defend and hold
harmless the Grantor and the DOT from any claims against
Grantee, its successors-in-trust, successors, and assigns, due
to [EHre—Tdest e aseess mrd—resbriadbon ]such substitution of
such alternative access affecting the Grantee are—+Es5]_or
Grantee’s successors[—ard]-in-trust, successors, or assigns or

L]
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any entities of persons [relying-en—said-acecess]claiming by or

through the Grantee or Grantee’s successors-in-trust,

successors, or assigns.*

27. |- 24— The DOT approves of the terms and conditions
of this [easement]Grant as indicated by its signature herein.

28. Miscellaneous.?

28.1 Binding Effect. All provisions contained in this
Grant shall be binding upon and inure to the benefit of the

Grantor and Grantee and their respective successors-—-in-trust,

successors, and permitted assigns, and shall run with the

easement area and inure to the benefit of and run with the

Grantee’ s Land.

28.2 Singular, Plural. All words used herein the
singular number shall extend to and include the plural. All

words used in any gender shall extend to and include all
genders.

28.3 Headings. The headings and captions herein are
for convenience of reference only and are not intended to fully

describe, define or limit the provisions of this Grant to which
they may pertain.

28.4 Consent of Assignor. Except as otherwise

expressly set forth herein, the consent or approval of the

Grantor to any reggest of the Grantee for such consent or

approval or the exercise of any consent or approval right by the
Grantor shall not be unreasonably withheld or delayed by the

28.5 Force Majeure. If the performance or observance
by the Grantee of any covenant, condition, obligation or
agreement of the Grantee set forth in this Grant is prevented,
delayed or otherwise impeded by any Force Majeure Event (as such

capitalized term is hereinafter defined in this paragraph 28.5),
the Grantee shall be excused from the performance or observance

24 gection 26 has been revised to conform with Section 15 of UOA.
% All subsections of Section 24 conform to Sections 20 to 36 of UOA.
[461095-1.BOC 1135
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of such covenant, condition, cobligation or agreement until such
Force Ma-jeure Event has ended and the Grantee has had a

reasonable time thereafter in which to complete the performance
or observance of such covenant, condition, obligation or

agreement. A “Force Majeure Event” shall mean any circumstance
which is not within the reasonable control of the Grantee, such
as strikes; lockouts; acts of God; civil commotion; fire or any

other casualty; governmental action; or other similar cause or
circumstance which is not within the reasonable control of the

Grantee.

28.6 Notices. Any notices, requests, demands,
consents or other communications provided for or permitted by

this Grant, including, without limitation, a notice of default,
shall be given in writing and: (a) mailed as registered or

certified mail, addressed to a party hereto at its post office
address herein specified or the last such address designated by

such party in writing to the other, or (b) ggggggﬁggzggigzg

ﬁg:gggh:§§§§¥+—§g:£§+—”dellvered personallv to such Qart or if
such party is a corporation, to any officer of such party, or if

such party is a limited liability company, to the managing
member of such party, as the case may be:;—eor{d}) sent by

written notice shall be_deemed received at the time of such

personal deliverv,_gg;ggggég;;gﬁ;gggéépr at 5:00 P.M. on the

fourth business day after being deposited with the United States

postal service as aforesaid. The initial addresses and Fax
aumbersof the Grantor and the Grantee for purposes of this

Paragraph 28.6 are:

If to Grantor: STATE OF HAWAIIChairperson
Board of Land and Natural Resources

_F5 Aupuni Street —Reem—204P.0. Box 621
HileHonolulu, Hawaii 98672696809-0621
Phone: (808) 974-6203587-0419

flmgxﬁmﬁEmm@mi@umEQQHMaa&amxmmmmgggﬂmmauuLﬂggggggg@iiﬁﬁﬂmng@g@éﬂi
27 . . A

 defaults under

defaults under similar
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If to Grantee: ALLEN D. ISRAEL, Trustee of the
Kona Residence Trust
c/o Robert G. Klein
McCorriston Miller Mukai MacKinnon
P.O. Box 2800
Honolulu, Hawaii 96803-2800
Phone: (808) 529-7300
Fax: (808) 524-8293

or, in each case, to such other address er Fax numbers—as may
hereafter have been designated by such party in accordance with

the above procedures.

28.7 No Obligation to Third Parties. The execution
and delivery of this Grant shall not be deemed to confer any
rights upon, nor obligate either the Grantor or the Grantee to,
any person or entity not a party to this Grant.

28-8-No Waiver. No delay or failure on the part of
either party hereto in exercising any right, power or privilege

under this Grant or under any other instrument or document given
in connection with or pursuant to this Grant shall impair any
such right, power or privilege or be construed as a waiver of
any default or any acquiescence therein. No single or partial

exercise of any such right, power or privilege shall preclude

* Land Division's computerized land inventory system can only accept one address for any tenant or grantee.
[46109531-BOC 1A
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the further exercise of such right, power or privilege. No

waiver shall be valid against either Party unless made in

writing and executed by such Party against whom enforcement of
such waiver is sought, and then only to the extent expressly

specified therein.

28-1028.9 Legal Representation. Each party hereto has
been represented by legal counsel in connection with the
negotiation of the transactions herein contemplated and the

drafting and negotiation of this Grant. Each such party and its

counsel have had an opportunity to review and suggest revisions
to the langquage of this Grant. Accordingly, no provision of
this Grant shall be construed for or against or interpreted to
the benefit or disadvantage of such party by reason of such
party having or being deemed to have structured or drafted such
provision.

28-1128.10 Merger of Prior Agreements. This Grant
and the Exhibits hereto constitute the entire agreement between

the parties hereto with respect to the subject matter hereof and
supersede all prior agreements and understandings between the

The state does not agree to payment of fees and costs that may result from

[€33)]
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parties relating to such subject matter, which shall be of no
further force or effect as of the effective date of this Grant.

281228 .11 Severability. If any provision of this
Grant, or the application thereof to any person, place, or
circumstance, shall be held by a court of competent jurisdiction
to be invalid, unenforceable or void, the remainder of this

Grant and such provisions as applied to other persons, places
and circumstances shall remain in full force and effect.

28-+-1328.12 Exhibits. All references in this Grant

to Exhibits shall, unless otherwise expressly provided, be
deemed to be references to the Exhibits attached to this Grant.
All such Exhibits are incorporated into this Grant as though

fully set forth herein.

28-1428.13 Amendments. This Grant may be amended
or modified only by a written instrument executed by the Grantor

and the Grantee.

28-1528.14 Recording. This Grant or a short form

memorandum of this Grant may be recorded bg the Grantor or
Grantee in the Bureau of Conveyances of the State of Hawaii.

28-1628.15 Counterparts, Facsimile. This Grant

may be executed in several counterparts, each of which shall be
an _original, but all of which shall constitute but one and the

same instrument. Counterpart cogies bearing facsimile
signatures shall be binding upon the Grantor and the Grantee,

but the Grantor and the Grantee shall exchange originallx
executed counterparts as soon as reasonably practicable.

28-1728.16 Governing Law. This Grant shall be

governed by and construed in accordance with the laws of the

State of Hawaii.

[Remainder of page left intentionally blank]
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IN WITNESS WHEREQF, the STATE OF HAWAII, by its Board of
Land and Natural Resources, has caused the seal of the
Department of Land and Natural Resources to be hereunto affixed
and the [parties hereto]Grantor and the Grantee have caused this
[fradenture]Grant to be executed as of the day, month, and year
first above written.

STATE OF HAWAII

Approved by the Board of By
Land and Natural Resourced WILLIAM J. AILA, JR.
at its meeting held on Chairperson, Board of Land and
December 8, 2006 Natural Resources
GRANTOR
APPROVED AS TO FORM:
JULIE H. CHINA ALLEN D. ISRAEL, Trustee
Deputy Attorney General aforesaid
Dated: GRANTEE

STATE OF HAWATII
APPROVED AS TO LEGALITY, FORM,
EXCEPTIONS, AND RESERVATIONS:

By

GLENN M. OKIMOTO

Director, Department of
ROWENA A. SOMERVILLE Transportation
Deputy Attorney General

DOT
Dated:

[402095-1pOC— — — )20
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SEFY AND COUNTY OF HONOLULU ) ALE

| * The Grant will be signed under departmental seal. Notary is not required.
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STATE OF )

COUNTY )

On this day of . 2012, before me

personally appeared ALLEN D. ISRAEL, Trustee as aforesaid, to me

personally known, who, being by me duly sworn or affirmed, did
say that such person executed the foregoing instrument as the

free act and deed of such person, and if applicable in the
capacity shown, having been duly authorized to execute such

instrument in such capacity.

Siggature:
sOfficial Stamp or Seal!
Print Name:

Notary gggléc! State of

My commission eégireg:
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| 3 The Grant will be signed under deparimental seal. Notary is not required.
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Exhibit “A”

NOTE: Reminder to attached Exhibit A: identified as “Perpetual

Non-Exclusive Access and Utility Easement’”, containing an area
of 1.868 acres, more particularly described in Exhibit “A”, a
survey description prepared by the Survey Division, Department
of Accounting and General Services, State of Hawaii, designated
C.S.F. No. 24,402 and dated March 1, 2007 (the “easement area’”)




Exhibit “B”

NOTE: Reminder to attach Exhibit B: identified as “Perpetual
Non-Exclusive Access and Utility Easement”, containing an area
of 1.868 acres, as delineated on Exhibit “B”, a survey map
prepared by the Survey Division, Department of Accounting and
General Services, State of Hawaii, designated C.S.F. No. 24,402
and dated March 1, 2007 (the “easement area’”)
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Exhibit “C”

NOTE: Reminder to attach Exhibit C: Grantee’s land: real

property described as tax map key nos. (3) 7-1-003:004,
006, and 11

262269.5 26
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Exhibit “D”

NOTE: Reminder to attach Exhibit D: State of Hawaii’s land
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Exhibit “E”

NOTE: Reminder to attach Exhibit E: delineated as the “Queen
Kaahumanu Highwax Access Area’
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LAND COURT SYSTEM REGULAR SYSTEM

Return by Mail ( ) Pickup ( To:
Total Number of Pages:
LOD s-29,104 Tax Map Key No. (3)7-1-003:Por. 002

NON-EXCLUSIVE ASSIGNMENT OF GRANT OF LIMITED
VEHICLE ACCESS RIGHTS AND CONSENT

WHEREAS, at its meeting held on December 8, 2006, under
Agenda Item D-7 (“Board Submittal”), the Board of Land and
Natural Resources approved a grant of a perpetual non-exclusive
easement to Allen D. Israel, Trustee of the Kona Residence
Trust, under that certain unrecorded Kona Residence Trust
Revocable Trust Agreement dated December 16, 1988 (“KRT”); and

WHEREAS, the Board Submittal required that KRT obtain an
approval from the State of Hawaii, Department of Transportation
(“DOT”), Right-of-Way Branch, for vehicular access onto the
Queen Kaahumanu Highway; and

WHEREAS, KRT obtained such approval and to effectuate
such vehicular access, the State of Hawaii, through its Director
of Transportation, as Grantor, and the State of Hawaii, by its
Board of Land and Natural Resources, as Grantee, entered into

262302, 6 ' EXHIBIT 4



that certain Grant of Limited Vehicle Access Rights dated
September 2, 2011, recorded in the Bureau of Conveyances of the
State of Hawaii, as Document No. 2011-153289, which conveys to
said Grantee vehicle access rights for egress from and ingress
to Queen Kaahumanu Highway over and across Boundary 1, which is
described and delineated in Exhibits A and B attached to said
Grant of Limited Vehicular Access Rights (“Boundary 1”), a copy
of which Grant of Limited Vehicular Access Rights is attached
hereto as Exhibit “A” and made a part hereof; and

WHEREAS, that certain unrecorded Use and Occupancy
Agreement dated January 27, 2012, but effective as of December
13, 2011, by and between the DOT, by its Director of
Transportation, and KRT, provides for the use by KRT of certain
land abutting Boundary 1 for ingress to and egress from the land
described in Exhibit D and depicted on Exhibit E of that certain
Grant of Non-Exclusive Easement entered into as of the
day of , 2012, by and between the State of
Hawaii, by its Board of Land and Natural Resources, and KRT,
which is recorded in said Bureau of Conveyances as Document No.

(the “Grant of Non-Exclusive Easement”);

NOW THEREFORE, the State of Hawaii, by its Board of Land
and Natural Resources (hereinafter referred to as the
“Assignor”), pursuant to Section 171-13, Hawaii Revised
Statutes, for good and valuable consideration, the receipt of
which is hereby acknowledged, and of the terms, conditions and
covenants herein contained and on the part of the Assignee to be
observed and performed, does hereby sell, assign, transfer, set
over, deliver and convey unto KRT (hereinafter alternatively
referred to as the “Assignee”), having a post office address in
care of Clifford J. Miller, P.0O. Box 2800, Honolulu, Hawaii
96803-2800, a non-exclusive right to and interest in said Grant
of Limited Vehicular Access Rights and to Boundary 1.

TO HAVE AND TO HOLD the same, together with any and all
rights, privileges and appurtenances thereunto belonging or
appertaining to or held and enjoyed therewith, in common with
the Assignor and all others having an interest in said Grant of
Limited Vehicular Access Rights and Boundary 1.

262302. 6 2



SUBJECT, HOWEVER, to the following terms, conditions and
covenants.

1. The Assignor and the DOT reserve unto themselves,
their successors and assigns, the full use and enjoyment of
Boundary 1 and the right to grant to others rights and
privileges for any and all purposes affecting Boundary 1;
provided, however, that the rights herein reserved shall not be
exercised by the Assignor and the DOT and similar assignee(s) of
Assignor or the DOT in any manner which interferes unreasonably
with the Assignee’s right to the use of Boundary 1 assigned by
the Assignor to the Assignee pursuant to this agreement.

2. The DOT has plans to upgrade Queen Kaahumanu Highway
to a high-speed access-controlled facility and direct access
onto Queen Kaahumanu Highway is to become restricted. 1In
connection with the foregoing, the DOT and the Assignee entered
into that certain Use and Occupancy Agreement No. 106 dated
January 27, 2012, but effective as of December 13, 2011, which
in Section 15 thereof sets forth the terms and conditions under
which the DOT may replace Boundary 1 with an alternative access
to Queen Kaahumanu Highway. If and when such alternative access
is provided, the Assignee, for the Assignee and the Assignee’s
successors—in-trust, successors and assigns, agrees that the
Assignee and the Assignee’s successors-in-trust, successors and
assigns, shall not demand from the Assignor or the DOT any
monetary consideration or otherwise for the substitution of such
alternative access for Boundary 1. Furthermore, the Assignee,
for the Assignee and the Assignee’s successors-in-trust,
successors and assigns, shall indemnify, defend and hold
harmless the Assignor and the DOT from any claims against
Assignee, or Assignee’s successors-in-trust, successors and
assigns, due to such substitution of such alternative access
affecting Assignee's and Assignee’s successors-in-trust,
successors or assigns or any entities of persons claiming by or
through the Assignee or Assignee’s successors-in-trust,
successors or assigns.

3. The DOT consents to this assignment and approves of
the terms and conditions of this agreement as indicated by its
signature herein.
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4. All provisions contained in this agreement shall be
binding upon and inure to the benefit of the respective parties
hereto and their successors, successors-in-trusts and permitted
assigns, and shall run with Boundary 1 and inure to the benefit
of and run with Assignee’s land described in Exhibit C of the
Grant of Non-Exclusive Easement.

5. This agreement may be executed in several
counterparts, each of which shall be an original, but all of
which shall constitute but one and the same instrument.
Counterpart copies bearing facsimile signatures shall be binding
upon the Assignor, DOT and Assignee, but the Assignor, the DOT
and the Assignee shall exchange originally executed counterparts
as soon as reasonably practicable.

6. This agreement shall be governed by and construed in
accordance with the laws of the State of Hawaii.

[Remainder of page left intentionally blank]
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IN WITNESS WHEREOF, the STATE OF HAWAII, by its Board of
Land and Natural Resources, has caused the seal of the
Department of Land and Natural Resources to be hereunto affixed
and the parties hereto have caused this indenture to be executed
as of the day, month, and year first above written.

STATE OF HAWAII

Approved by the Board of By B -
Land and Natural Resourced WILLIAM J. AILA, JR.
at its meeting held on Chairperson, Board of Land and
December 8, 2006 Natural Resources
ASSIGNOR
APPROVED AS TO FORM:
JULIE H. CHINA ALLEN D. ISRAEL, Trustee
Deputy Attorney General aforesaid
Dated: ASSIGNEE
STATE OF HAWAII
By
APPROVED AS TO LEGALITY, FORM, GLENN M. OKIMOTO
EXCEPTIONS, AND RESERVATIONS: Director, Department of
Transportation
ROWENA A. SOMERVILLE
Deputy Attorney General DOT

Dated:
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STATE OF | )

COUNTY S )

On this day of , 2012, before me
personally appeared ALLEN D. ISRAEL, Trustee as aforesaid, to me
personally known, who, being by me duly sworn or affirmed, did
say that such person executed the foregoing instrument as the
free act and deed of such person, and if applicable in the
capacity shown, having been duly authorized to execute such
instrument in such capacity.

Signature:

(Official Stamp or Seal)
Print Name:

Notary Public, State of

My commission expires:
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Exhibit “A”

(NOTE: reminder to attach a copy of the Grant of Limited
Vehicular Access Rights as Exhibit “A”)
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Re: Kona Residence Trust - DLNR - Grant of Non-Exclusive Easement; Non-Exclusive
Assignment of Grant of Limited Vehicle Access Rights
Russell Y Tsuji 04/13/2012 01:49 PM
Kevin E Moore, RKlein

Judge: | need to change our response in blue per ltem C below, now in Red to conform to our discussion
yesterday. | want that provision as is without limitation to reference to published rules.
Russell Y Tsuji/DLNR/StateHiUS

Russell Y
Tsuji/DLNR/StateHiUS To RK]ein@m4|aw'com
04/13/2012 12:08 PM cc Kevin E Moore/DLNR/StateHiUS@StateHiUS
Subject Kona Residence Trust - DLNR - Grant of Non-Exclusive
Easement; Non-Exclusive Assignment of Grant of Limited
Vehicle Access Rights
Aloha Judge:

| think we're basically in agreement. We'll proceed to go to the Land Board on the 27th to bless the
easement document which contains quite a few nonstandard provisions. We'll provide you a copy of the
Submittal once we finalize. See comments in blue below.

"Robert G. Klein" <RKlein@m4law.com>

"Robert G. Klein"
<RKlein@m4law.com> To "Russell.Y.Tsuji@hawaii.gov™

L o 7 04/04/2012 02:21 PM <Russell.Y . Tsuji@hawaii.gov>
cc

Subject Kona Residence Trust - DLNR - Grant of Non-Exclusive
Easement; Non-Exclusive Assignment of Grant of Limited
Vehicle Access Rights

Aloha Russell,

Attached to this e-mail are the following:
1. DLNR’s most recent version of the Grant of Non-Exclusive Easement (“DLNR Grant
”) marked to show the most recent changes proposed by the DLNR and also marked to

highlight the DLNR's footnotes explaining the same.

2. Clean version of the DLNR’s most recent draft of the DLNR Grant.
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3. DLNR’s most recent version of the Non-Exclusive Assignment of Grant of Limited
Vehicle Access Rights and Consent (“DLNR Assignment”) marked to show the changes
negotiated with DLNR since the last draft thereof provided by KRT to DLNR

4. Clean version of DLNR’s most recent version of the DLNR Assignment.

5. The DLNR’s most recent draft of the DLNR Assignment incorporating suggested
changes that | recommend that DLNR be asked to make to the DLNR Assignment. This
version of the DLNR Assignment is marked to show all such suggested changes (“KRT’s
Proposed Redraft of DLNR Assignment”).

The following are my comments on the DLNR’s most recent version of the DLNR Grant:

A. We accept:

- The addition to the 3" paragraph on pg. 2;
- The change to Section 2.

- The additions to Section 4.

- The change to Section 5.

- The addition to Section 6.

- The deletion of old Section 15

- All the revisions to Section 28.6.

- The deletion of Section 28.9.

B. The addition of the new Section 15 needs to be clarified. Specifically, what does
the phrase “public use or purposes” in the first sentence of Section 15 mean? Also, if
DLNR could provide examples of what constitutes “public use or purpose”, it might help
KRT to evaluate the potential of the risk of loss of the easement “for public use or
purposes” and also whether KRT would be considered a part of the “public” and
therefore also entitled to use the easement area for the public use or purposes to
which the withdrawn easement area may be put. The Withdraw paragraph needs be
retained as broad. Example: withdrawal of thousands of acres of pasture lands from
about 4 or 5 pasture leases on the Big Island to provide for a mitigation area for the
Palila bird; this was as the resuit of the Federal/State Highway project for the new
Saddle Road.

C. With regard to the deletion of the last part of Section 28.4, can the deleted
language be reinstated if additional language were to be added to that deleted
language under which KRT would agree to pay any consent fee chargeable by the Land
Division. The reinstated phrase as revised would read as follows:

“. .., and except for standard consent fees chargeable by Grantor for the same or
similar requests for consent or approval pursuant to published rules and notices
available to the general public, no consideration shall be required for any such consent



or approval.”

This-propesal isacceptable fousWe bave revised-sur redlined deocumenttoreflect the-
change: Stet. I'd like it to remain as in the most current draft for the reasons discussed
yesterday about not knowing how the practice of consents will be handled in the future
years (this is a perpetual easement).

D. Footnote 4 (footnoting Section 10) needs to be clarified. If KRT were to withdraw
its request to include Section 10 in the Grant, would that satisfy DLNR’s concerns or
would DLNR propose to substitute a different provision for a withdrawn Section 10?
The Section 10 that KRT proposed was in substitution for a Section 10 in the DLNR’s
initial draft of the DLNR Gant, but the footnote could be construed to mean that if KRT
were to withdraw its proposed Section 10, the objection that DLNR has to Section 10
would be eliminated. If DLNR would want to reinstate the original Section 10 in
response to a proposal from KRT to delete the current version of Section 10 and if all
other changes to the DLNR Grant set forth in DLNR’s most recent version of the DLNR
Grant were acceptable to KRT, it would be acceptable to reinstate the DLNR’s old
Section 10.

We are not certain what you are proposing. If KRT is willing to restore the original
Section 10, then that is of course acceptable to us. But we are willing to take KRT's
proposed alternate language to the Board.

E. Footnote 7 (footnoting the 2" line in the 2" paragraph of Section 18) needs to
clarified. Assuming the footnote is to the addition of the provision allowing KRT to
deliver the insurance within 30 days of the effective date of the Grant instead of 15
days, then, if KRT were to withdraw its request to increase the time to 30 days, would
that satisfy DLNR’s concerns? Note also that the DLNR’s original version of the
sentence in which the reference to 15 days was garbled and DLNR should be asked to
clarify that language.

If KRT is willing to accept 15 days, then there is no issue. However, we are willing to
propose the longer 30-day period to the Board.

F. Footnotes 8 and 9 (footnoting Section 23) need to be clarified. If the word
“promptly” is removed and the word “immediately” is reinstated, would that address
DLNR'’s concerns?

If KRT is willing to reinstate "immediately" in this section, the there is no issue.
However, we are willing to take the proposed alternate language to the Board.

With regard to the DLNR Assignment, it DLNR were to agree to the changes shown on KRT’s
Proposed Revision of DLNR Assignment, the DLNR Assignment would be acceptable as revised.
I would like to see if we can get as much agreement as possible before going before the Board
on 4/27 so that we can get a clean decision from the Board as to what language ought to be in
the documents. To the extent we disagree perhaps we can just isolate those issues and give the
Board a choice. Whatever they choose, that language an go into the docs with no return to the
Board..and pau!



Your proposed changes to the Assignment are acceptable to us and we intend to present the
form to the Board for approval.

Robert G. Klein

McCorriston Miller Mukai MacKinnon LLP
P.0O. Box 2800

Honolulu, Hawaii 96803m@2800

Dir. Tel. No.: (808) 529@7323

Dir. Fax No.: (808) 535-8014

EBmail: Klein@m4law.com
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This message is intended only for the use of the individual or entity to which it is addressed and may
contain information that is privileged, confidential and exempt from disclosure under applicable law. If
the reader of this message is not the intended recipient, or the employee or agent responsible for
delivering the message to the intended recipient, you are hereby notified that any dissemination,
distribution or copying of this communication is strictly prohibited. If you have received this
communication in error, please notify us immediately by e@mail or telephone, and return the original
message. THANK YOU.
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IRS Circular 230 Disclosure: As required by U.S. Treasury Regulations governing tax practice, you are
hereby advised that any written tax advice contained herein was not written or intended to be used
{and cannot be used) by any taxpayer for the purpose of avoiding penalties that may be imposed under
the U.S. internal Revenue Code or for promoting, marketing or recommending any tax-related matters

addressed herein.
ok 3 ok 3k 3 sk sk 3k 3k sk 3K sk sk 3k 3 ok ok 3k 3¢k ok ak ok 3k 3k 3k ok 3k 3Kk ok 3k ok 3k ok 3k 3K ok ok 3k sk sk 3k 3k 3 ok sk 2k ok 3k 3k 3k ok ok 3k 3k ok 3k sk 3k 3k 3k dfe k3 3k 3k 3k 3k 3k 3k 3K ok ok ok 3k ok 3K 3K ok ok ok ok %k

% 3k o o ok ok ok

[attachment "WS_BinaryComparison_#262269v5_imanage_ - KRT-Kapalaoa Grant of Non-Exclusive
Ease.docx" deleted by Russell Y Tsuji/DLNR/StateHiUS] [attachment "KRT-Kapalaoa Grant of
Non-Exclusive Easement LOD S-28,998.D0C" deleted by Russell Y Tsuji/DLNR/StateHiUS] [attachment
"WS_BinaryComparison_#262302v5_imanage - Nonexclusive Assign of Grant of Veh Access.doc”
deleted by Russell Y Tsuji/DLNR/StateHiUS] {attachment "Non-Exclusive Assign of Grant of Veh
Access.doc” deleted by Russell Y Tsuji/DLNR/StateHiUS] [attachment
"WS_BinaryComparison_#262302v6_imanage - KRT-Kapalaoa Non-Exclusive Assign of Grant of Ltd
Vehicle Access.docx” deleted by Russell Y Tsuji/DLNR/StateHiUS]





