
STATE OF HAWAI’I
DEPARTMENT OF LAND AND NATURAL RESOURCES
OFFICE OF CONSERVATION AND COASTAL LANDS

Honolulu, Hawai’i

September 28, 2012
Board of Land and
Natural Resources
State of Hawai’i
Honolulu, Hawai’i

REGARDING: Conservation District Enforcement File MA 09-54
Alleged Unauthorized Seawall and Stairs

BY: Henry and Diane Schweitzer
4885 Lower Honoapi’ilani Road
Lahaina, Hawai’i 96761

LOCATION! Keonenui Beach, ‘Alaeloa, Island of Maui
Tax Map Key: (2) 4-3-015:001

SUBZONE: Resource

This item was deferred by the Board ofLand and Natural Resources at its May 25, 2012 meeting.

DESCRIPTION OF AREA:

The subject area is located on the shore of Keonenui Beach, ‘Alaeloa, West Maui, TMK: (2) 4-3-
015:001 (Exhibits 1, 2 & 3). This is a northwest-facing coastline just south of Kapalua Resort. The
property is located in the State Land Use Urban District up to the highest wash of the waves. Lands
seaward of the shoreline are located in the Conservation District, Resource subzone.

The U.S. Geological Survey’s Atlas of Natural Hazards in the Hawaiian Coastal Zone publication
describes this area as a Rocky Beach Embayed Coast and notes the subject area has an overall high
hazard assessment rating of 5 on a scale of 1 to 7 (Exhibit 4). Erosion and tsunami potential are
within the highest hazard assessment rating.

Keonenui Beach has a narrow, wet beach with a low slope in the middle section of the bay. The beach
shows signs of long-term erosion and has disappeared at the north end of the bay. The shoreline has
eroded at a rate of around 1.15 feet per year in front of the subject parcel (Exhibit 5). The middle and
south end of the bay has a transient, wet beach, which is submerged at high tide (Exhibit 6).

Coastal armoring has fixed the shoreline location along much of the bay. Upland substrate is generally
a basalt base with overlying clay bank. The basalt base has numerous wave cut notches and caves,
where coastal armoring has not covered them. There is no significant sandy resource mauka of the
shoreline such as dune systems.
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Though the coastal armoring is not impounding any significant sand resource, it is nonetheless serving
as a wave reflective surface. Reflective surfaces tend to have a negative impact on sandy beaches.
Additionally, the beach area is a known turtle haul out location, with numerous turtles found in the bay
on most days.

CHRONOLOGY:

March 19, 1979 & February 4, 1980 — Shoreline certified and re-certified for subject property. There
was no evidence of a seawall or stairs. The photographs and shoreline survey show that the only
structures near the shoreline at that time are a wooden bathhouse and a covered picnic area (Exhibit 7).

1987 — An aerial photograph of the subject shoreline documents the existence of a seawall (Exhibit 8).

November 21, 2003 — Maui Planning Department issued the Landowner, Henry Schweitzer, a Notice
of Warning (NOW) for building a seawall without a permit. The NOW has not been resolved.

March 2, 2009 — The Maui District Land Office (MDLO) received a complaint regarding a concrete
and rock wall with stairway fronting the subject property that appears to be extending out beyond the
property’s seaward boundary and onto the sand shoreline. MDLO conducted a site inspection, but was
unable to fmd the subject property’s seaward boundary pins (Exhibit 9).

April 14, May 26, and June 30, 2009 The Landowner was sent letters requesting their response to
provide authorizing documentation for the seawall and stairs (Exhibit 10). There had been no
response to our letter for several years.

July 14, 2009 — MDLO conducted another site inspection and attempted to locate the owner; however,
there was no response at the doorbell. MDLO noted additional observations: 1) Concrete stairway
leading to a smaller concrete and rock stairs, which leads down to the shoreline; 2) Terraced rock walls
within the SMA area; and 3) A construction gazebo within the first terraced area that has also been
filled with sand (Exhibit 11).

July 23, 2009 — Maui Planning Department issued another two (2) NOWs for noncompliance with
SMA rules and shoreline rules for the Maui Planning Commission (Exhibit 12).

On April 17, 2012 the OCCL received a letter from Paul Mancini (his legal counsel), which chronicles
events between April 1979 and November 1984 (Exhibit 13). In his chronology, he alleges that the
seawall was permitted. There is a document from the Maui County Board of Realtors (April, 1979)
that makes a reference to a “permit obtained for the construction of a retaining wall.” Staff is unsure
what this documents means (from the perspective of land use entitlements), but the County of Maui
continues to believe that the structure is not permitted.

On August 29, 2012, the County of Maui issued Notice of Violations to the Schweitzers for the seawall
and stairs (Exhibit 14).

ALLEGED UNAUTHORIZED LAND USE:

Survey, photographic, and documented evidence of the shoreline provides evidence that the
construction of the subject seawall and stairs may have occurred between 1980 and 1984.
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The highest wash of the waves currently washes against the seawall and stairs. We know of no State
or County approvals for the seawall/stairway.

The current owner, Henry Schweitzer, purchased the property in 1984’, although it is clear from Mr.
Mancini’s chronology that he was involved to some extent in the efforts to build the seawall and stairs,
as far back as 1979.

The Department and Board of Land and Natural Resources has jurisdiction over land lying makai of
the shoreline as evidenced by the upper reaches of the wash of the waves other than storm and seismic
waves, at high tide during the season of the year in which the highest wash of the waves occurs,
usually evidenced by the edge of vegetation growth, or the upper limits of debris left by the wash of
the waves, pursuant to §205A-1, Hawai’i Revised Statutes (HRS).

Staff believes that the unauthorized land uses occurred within the Conservation District based upon the
wave run up and historic photographs, and also based on the location of the 1980 shoreline as
evidenced by a 1980 shoreline certification (See Exhibit 7). The OCCL believes there is sufficient
cause to bring this matter to the Board since it is evident that the unauthorized land uses are within the
Conservation District pursuant to the Hawai’i Administrative Rules (HAR), §15-15-20 Standards for
determining ‘C” conservation district boundaries:

It shall include lands having an elevation below the shoreline as stated by §205A-],
HRS, marine waters, fishponds, and tidepools of the State, and accreted portions of
lands pursuant to §501-33, HRS, unless otherwise designated on the district maps. All
offshore and outlying islands of the State are classified conservation unless otherwise
designated on the land use district maps.

Chapter 13-5, HAR and Chapter 183C, HRS, regulate land uses in the Conservation District by
identifying a list of uses that may be allowed by a Conservation District Use Permit (CDUP). The
chapters also provide for penalties, collection of administrative costs and damages to state land for uses
that are not allowed or for which no permit has been obtained. HAR § 13-5-2 defines “land use” as
follows:

The placement or erection ofany solid material on land f that material remains on the
land more than fourteen days, or which causes a permanent change in the land area on
which it occurs.

Hawai’i Coastal Erosion Management Plan

On August 27, 1999, the Board adopted the Hawai’i Coastal Erosion Management Plan (COEMAP) as
an internal policy for managing shoreline issues including erosion and coastal development in Hawai’i.
COEMAP still serves as the primary shoreline policy for the DLNR and recommends a number of
strategies to improve our State’s management of coastal erosion and beach resources.

However, COEMAP’s scope is of a general nature, more focused on broader government policy than
erosion management practice. The COEMAP effort is guided by the doctrine of sustainability,

1 According to Maui County Property Tax Department
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promoting the conservation, sustainability, and restoration of Hawai’ i’s beaches for future generations.
When assessing cases involving unauthorized shoreline structures that affect the shoreline that are
constructed after the 1999, there is a “no tolerance” policy and the customary policy is to remove the
structure before other actions are considered2.

DISCUSSION:

Coastal erosion occurs as a result of the following phenomena: 1) Seasonal changes in waves and
currents that shift sand within the system; 2) Long-term (chronic) erosion due to natural deficits in
sand supply or oceanographic processes such as sea level rise; and 3) Human impacts to sand
availability through sand impoundment and supply disruption as a result of shoreline modifications
including seawalls.

Development on beaches and dunes has contributed to serious erosion of these areas, resulting in loss
of recreational areas, habitat, and the storm protection that ‘healthy’ beaches and dunes provide.
Beach narrowing and loss, and shoreline hardening (the construction of vertical seawalls or sloping
stone revetments along a shoreline to protect coastal lands from marine erosion), also severely restrict
public access to State Conservation land and the natural resources. In heavily armored sectors, sand
impoundment mauka of walls can lead to reduction in sand supply increasing regional erosion trends.

Unfortunately, many of Hawai’i’s beaches have been degraded or lost from a combination of natural
erosion and inappropriate coastal development including shoreline armoring, shallow beachfront lot
subdivisions, and development too close to the shoreline.

In a 2012 study published by Romine/Fletcher in the Journal of Coastal Research, 70 percent of all
beaches measured in the Hawaiian Islands (244 km) indicated an erosion trend. More than 21 km or 9
percent of the total length of the beaches studied were lost to erosion. In nearly all cases, the beaches
were replaced with seawalls or other coastal structures.

In this case as in many, but not in all cases, the delineation between the State Land Use
ConservationlUrban District is the shoreline. The shoreline for the Schweitzer property was certified
in 1979 and 1980 when there was no seawall present, and it appears that the wall was constructed
seaward of the shoreline in the early 198 Os. The attorney for the landowner submitted a recent survey
map that clearly shows the improvements seaward of the 1980 shoreline certification (Exhibit 15).
Since the seawall and stairway qualify as a land use under the Conservation District definition (HAR
§ 13-5-2), some type of permit or approval should have been obtained by the alleged.

Under the Penalty Guideline Framework (Exhibit 16) this action is considered “Major” since the
identified land use would require a Board Permit under the permit prefix “D”. This violation follows a
penalty range of $10,000 to $15,000. The comparable identified use in the Hawaii Administrative
Rules (HAR-13-5) would be “Shoreline Erosion Control” for which a Board Permit is normally
required.

2 Because the structure was established prior to the BLNR’s “No Tolerance” policy, the landowner may apply for an after-
the-fact CDUP, or alternatively, remove the structure.

In some cases, sandy beaches in Hawaii are located in areas of predominant basalt or clay substrate. With rising sea
levels, beaches found in these types of settings will eventually disappear if there is no significant sand resource in the
backshore area. This is because the beach has no place to recede to.
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Therefore under the Penalty Guideline Framework this unauthorized land use is considered:

1. a Major harm to resource or potential harm to resource; and
2. a Major comparable harm to resource.

Based on the information including pre-project photographs taken for the shoreline certification, more
recent photographs and information provided by Mr. Mancini, we believe that the seawall is within the
Conservation Distinct. In addition, the portions of the stairs that extend beyond the wall are also
within the Conservation District.

Staff believes that the landowner should be fined one time for the unauthorized land use. Staff will
recommend a fine of $10,000 (maximum is $15,000/violation) because the violation occurred over 30
years ago and the attorney for the landowner has been very cooperative. He provided OCCL with a
copy of the survey map that clearly delineates the extent of the violation, which greatly facilitates this
matter. Staff will also recommend administrative penalties.

This submittal and notice of the Board’s meeting shall be sent to the property’s landowners by certified
mail to the address on record.

AS SUCH, STAFF RECOMMENDS:

That pursuant to Chapter 183C, HRS, the Board finds the Landowner of TMK: (2) 4-3-015:001 at
Keonenui Beach, ‘Alaeloa, Maui, in violation of Chapter 183C-7, HRS and Chapter 13-5-6, HAR,
subject to the following:

1. The Landowner is fined $10,000.00 for the Conservation District violation, pursuant to Chapter
183C, HRS;

2. The Landowner is fined an additional $1,000.00 for administrative costs associated with the
subject violation;

3. The Landowner shall pay all fines (total $11,000.00) within sixty (60) days of the date of the
Board’s action;

4. The Landowner shall either remove the wall and stairs within three (3) months of the date of
the Board’s decision on this matter, or alternatively, apply for an after-the-fact permit for the
seawall;

5. That in the event of failure of the landowners to comply with any order herein, the landowner
shall be fined an additional $11,000.00 per day until the order is complied with; and
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6. That in the event of failure of the landowners to comply wit
be turned over to the Attorney General for disposition, inch

Approved for submittal:

William J. Aila, Jr., Chairperson
Board of Land and Natural Resources

shall
costs.

and Coastal Lands
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. F— Postmark
Return Receipt Fee Hee(Endorsement Required)

Restilcted Derrvery Fes
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Sent To

KEN C. KAWAItARA
DEPUTYDIRECTOR-WATEP.

Street, Apt. Na.;

CIty, State,ZIP÷4 -

I ihi
7008 1140 0001 0730 7403

Henry H. Schweitzer
4885 Lower Honoapi’ilani Road
Lahaina, Hawai’i 96761

SUBJECT: ALLEGED UNAUTHORIZED SHORELINE USE WITHIN THE
CONSERVATION DISTRICT LOCATED AT TMK: (2) 4-3-015:001

Dear Mr. Schweitzer:

The Office of Conservation and Coastal Lands (OCCL) has received a complaint regarding a
concrete and rock stairway extending from the seawall down into the ocean waters fronting the
condominium complex. It also appears that a portion of the stairs may be encroaching on land
within the Conservation District, under the jurisdiction of the State of Hawai’i.

According to the Maui Planning Department, there was a Notice of Warning issued in 2003 to
the property regarding a seawall construction without a permit. OCCL also has no records of
approval for the seawall or the stairway.

Please provide authorizing documentation and construction date for the seawall and stairways
Should there be no authorization for the improvements located within the Conservation District
the OCCL may initiate enforcement proceedings. Please respo d wi 30 days. Should you
have any questions regarding this correspondence, contact Audr v Barker o ur State Office of
Conservation and Coastal Lands at (808) 587-0316.

C: Chairperson
MDLO
County of Maui, Department of Planning

EXHIBIT

Coastal Lands

u.. i’ostai ervIceTM

CERTIFIED MAILTII RECEIPT
J!.ifnestic Mail Only; No insurance Coverage Iöi&Y.êd5

For delivery information visit our website at www.usps.com15

I —

LAURA H. THIELEN
CHAHPERSON

BOARD OF LAND AND NATURAL RESOURCES
COMMISSION ON WATER RESOURCE MANAGEMENT

RUSSELL Y. TSUJI
FIRST DEPUTY

TATE OF HAWAII
)F LAND AND NATURAL RESOURCES

ONSERVATION AND COASTAL LAND
POST OFFICE BOX 621

ONOLULU, HAWAII 96809

AQUATIC RESOURCES
BOATING AND OCEAN RECREATION

BUREAU OF CONVEYANCES
COMMISSION ON WATER RESOURCE MANAGEMENT

CONSERVATION AND COASTAL LANDS
CONSERVATION AND RESOURCES ENFORCEMENT

ENGINEERING
POR.ESSRY AND WILDLIFE
HISTORIC PRESERVATION

KAHOOLRWE ISLAND RESERVE COMMISSION
LAND

STATE PARES

ENF: MA 09-25

APR 1 4 2009
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CHAIRPERSON

BOARD OF LARD AND NATURAL RESOURCES
COMMiSSION ON WATER RESOURCE MANAGEMENT

RUSSELL V. TSUJS
FIRST DEPUTY

KEN C. KAWAHARA
OEPIYr( DIRECTOR. WATER

AQUATIC RESOURCES
BOATSAG AND OCEAN RECREATION

BUREAU OF CONVEYANCES
COMMISSION ON WATER RESOURCE MANAGEMENT

CONSERVATION AND COASTAL LANDS
CONSERVATION AND RESOURCES ENFORCEMENT

ENGINEERING
FORESTEY AND WILDLWE
HISTORIC PRESERVATION

KASAOOLAWE ISLAND RESERVE COM}AISSEIN
LAND

STATE PARES

Henry H. Schweitzer
4885 Lower Honoapi’ilani Road
Lahaina, Hawai’i 96761

SUBJECT: ALLEGED UNAUTHORIZED SHORELiNE USE WITHIN
CONSERVATION DISTRICT LOCATED AT TMK: (2) 4-3-015:001

THE

Dear Mr. Schweitzer:

The Office of Conservation and Coastal Lands (OCCL) received a complaint regarding a
concrete and rock stairway extending from your property down into the ocean waters (see
attachment). It also appears that a portion of the stairs may be encroaching on land within the
Conservation District, under the jurisdiction of the State of Hawai’i.

According to the Maui Planning Department, there was a Notice of Warning issued in 2003 to
the property regarding a seawall construction without a permit. OCCL also has no records of
approval for the seawall or the stairway. Please provide authorizing documentation and
construction date for the seawall and stairways.

On April 14, 2009, the OCCL sent you a letter regarding this matter, and requested you respond
within 30 days. The OCCL has received no response to date.

Please respond within 15 days of receiving this letter. Should we not receive a response from
you, the Department intends to bring this matter to the attention of the Board of Land and
Natural Resources (BLNR) as an alleged violation of Hawai’i Revised Statute Chapter 1 83C-7
and rules promulgated pursuant to that chapter.

Should you have any questions, contact Audrey
audrey.t.barker(hawaii.gov.

S,.pI ,

Postmark
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Total Postage & Fees S

MAY 26 2rj09

ab

TATE OF hAWAII
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CERTIFIED MAIL
7008 1140 0001 0730 7663

Henry H. Schweitzer
4885 Lower Honoapi’ilani Road
Lahaina, Hawai’i 96761

SUBJECT: Alleged Unauthorized Land Use within the Conservation District, Located at
Kahana, Maui, TMK: (2) 4-3-015:001

Dear Mr. Schweitzer:

The Department of Land and Natural Resources (DLNR) Office of Conservation and Coastal
Lands (OCCL) has reviewed the complaint regarding a concrete and rock stairway extending
from your property down into the ocean waters.

On April 14, 2009, the OCCL sent you a letter and requested your response within 30 days. On
May 26, 2009, the OCCL sent you a follow-up letter and requested your response within 15
days. To date, the OCCL has received no response from you.

According to our records, the shoreline was previously certified in 1979. The shoreline survey
and photographs from this record provide evidence that the current seawall and concrete stairs
were not there in 1979.

Both the Maui Planning Department and OCCL have no records of approval for construction of
the subject seawall or stairs. In addition, the Maui Planning Department issued a Notice of
Warning in 2003 to your property regarding seawall construction without a permit.

It appears that a portion of the stairs are encroaching on land within the Conservation District,
under the jurisdiction of the State of Hawai’i, and OCCL believes that a Conservation District
use violation has occurred. The construction of a seawall and concrete stairs requires
authorization, which you did not receive. At a minimum, seawalls in the Conservation District
require a Board permit. The subject unauthorized land uses must be resolved.

EXHIBIT

OFC1ALU
Postage

JI
Certitie Fee

Return Reclpt ee
(Eodorssment Requrred)

Restricted Delivery Fee
(Endorsement Required)

Postmark
Here

TctalPostage&Fees
-

JUN 302009

1CItYState.si,-’+4
Lahaina, HI. 96761

LAURA H. THIELEN
CHAIRPERSON

BOARD OF LAND AND NATURAL RESOURCES
COMMISSION ON WATER RESOURCE MANAGEMENT

RUSSELL V. TSUJI
FIRST DEPUTY

KEN C. KAWAHARA
DEPUTY DIRECTOR. WATER

AQUATIC RESOURCES
BOATING AND OCEAN RECREATION

BUREAU OF CONVEYANCES
COMMISSION ON WATER RESOURCE MANAGEMENT

CONSERVATION AND COASTAL LANDSTATE OF llAVA1I
CONSERVATION AND RESOURCES ENFORCEMENT

iF LAND AND NATURAL RESOURCES ENGR4EEREJG
FORESTRY AND WILDLIFE
HISTORIC PRESERVATIONonservation and Coastal Lands ICAHOOLRWE ISLAND RESERVE COMMISSION

LENDPOST OFFICE BOX 621 STATEPARICS

ONOLULU, HAWAII 96809

ENF: MA-09-54

JUN 302009

PS Form 3800 August 2006 See Reverse for instructions



Henry Schweitzer ENF: MA-09-54

/ Page2of2

We shall be forwarding this matter to the attention of the Board of Land and Natural Resources
/ (BLNR) as an alleged violation of Hawai’i Revised Statute Chapter 171-6(12) and Chapter

1 83C-7, and rules promulgated pursuant to these chapters

A staff report with recommendations shall be forwarded to you by certified mail notifying you of
the date, time, and place of the Board meeting regarding this Conserva on Di t enforcement
action. Should you have any questions, contact Audrey Barker of 0 L at (808) 7-0316 or
audrey.t.barker(hawaii. gov.

Samuel J. Lemmo, Administrator
Office of Conservation and Coastal Lands

C: Chairperson
MDLO
DOCARE
Thorne Abbott, Maui Planning Department
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CHARMAINE TAVARES
Mayor

JEFFREY S. HUNT
Director

KATHLEEN ROSS A0KI
Deputy Director

COUNTY OF MAUI
DEPARTMENT OF PLANNING

July 23, 2009

Certified Receipt No. (7008 3230 001 1256 5849)

Mr. and Mrs. Henry Schweitzer
4885 Lower Horioapiilani Road
Lahaina, Hawaii 96761

Dear Mr. and Mrs. Schweitzer:

RE: FIRST(1sT) REQUEST FOR CORRECTION FOR A CONFORMITY WITHIN
THE SHORELINE AREA

TMK: (2) 4-3-015:001-0000
RFS No.: 09-0002157
Description: Failure to obtain shoreline setback determination fora

property located at 4885 Lower Honoaplilani Road,
Maui, Lahaina, Hawaii

Based on the evidence collected on July 7, 2009, we find that the construction of concrete
seawall and concrete stairs leading to the ocean, does not comply with §1 2-203-10, 12-203-11, 12-
203-1 2(a)(8), 12-203-12(b), 12-203-12(c) and 12-203-13(a), Shoreline Rules for the Maui Planning
Commission, as amended, and shall be removed by August 7, 2009. Evidence of the
aforementioned non-conformity includes photos and county/state records.

Please be advised that a follow-up investigation will be performed, and if not in compliance,
you will be subject to cMl and criminal enforcement action.

Should you have any questions concerning this notice, you may contact me at
Sonny.Huhmauicountv.gov or (808)270-7810.

xc: Thome Abbott, Staff Planner
Jay Arakawa, Supervising Zoning inspector (via e-mail)
Sonny Huh, Zoning Inspector (via e-mail)
RFS No. 09-0002157 (KIVA related document; RFS Project File)
09/General File

AHS:SH:ckk
S:\ZON1NGRFS2009\21 57_SCHWEITZERSEAWALL\NOWNOW 1 2.DQC (rev. 05.09)

EXHIBIT
250 SOUTH HIGH STREET, WAILUKU, MAUI. HAWAII 96793

MAIN LINE (808) 270-7735; FACSIMILE (808) 270-7634
CURRENT DIVISION (808) 270-8205; LONG RANGE DIVISION (808) 270.7214; ZONING DIVISION (808) 270-7253

Sonny Huh
Zoning Inspector



CHARMAINE TAVARES
Mayor

JEFFrcrHUNT

KATHLEEN ROSS AOKI
Deputy Director

COUNTY OF MAUI
DEPARTMENT OF PLANMNG

July 23, 2009

Certified Receipt No. (7008 3230 0001 1256 5849)

Mr. and Mrs. Henry Schweitzer
4885 Lower Honoapillani Road
Lahaina, Hawaii 96761

Dear Mr. and Mrs. Schweitzer:

RE: FIRST (1ST) REQUEST FOR CORRECTION FOR A NON-CONFORMITY
WITHIN THE SPECIAL MANAGEMENT AREA (SMA)

TMK: (2) 4-3-015:001-0000
RFS No.: 09-0002157
Description: Failure to obtain SMA permit for a property located at

4885 Lower Honoapiilani Road, Maui, Lahaina,
Hawaii

Based on the evidence collected on July 7, 2009, we find that the constwction of concrete
seawall and concrete stairs leading to the ocean, does not comply with §12-202-12, SMA Rules for
the Maui Planning Commission, as amended, and shall be removed byAugustl, 2009. Evidence
of the aforementioned non-conformity includes: photos and countstate records.

Please be advised that a follow-up investigation will be performed, and if not in compliance,
you will be subject to CMI and criminal enforcement action.

Should you have any questions concerning this notice, you may contact me at
Sonny. Huhtmauicountv.qov or (808)270-7810.

Since ely,

)c’_JSonny Huh
Zoning Inspector

xc: Jay Arakawa, Supervising Zoning Inspector (via e-mail)
Sonny Huh, Zoning Inspector (via e-mail) EXH I B IT I 2.,RFS No. 09-0002157 (KIVA related document; RFS Project File)
09/General File

AHS:SH;ckk
S:\ZONINGRFS\20D921 57 SCHWEITZER_SEAWALLNOW\NOW1_1 .DOC (rev. 05.09)

250 SOUTH HIGH STREET, WAILUKU, MAUI, HAWAII 96793
MAIN LINE (808) 270-7735; FACSIMILE (808) 270-7634

CURRENT DIVISION (808) 270-8205; LONG RANGE DIVISION (808) 270-7214; ZONING DIVISION (808) 270-7253



F\IFD

THOMASD WELCH JR MANCINI, WELCH & GEIGER LLP
33L5ff470

JAMES W. GEIGER A LIMITED LIABILiTY LAW PARTNERSHIP KA}{ULUI, HAWAH

22 AF I A 1O6713l681

COUNSEL ELEPHONE:
ROSALYN LOOMIS i8) 871 8351

C

__________

*A LAW CORPORATION FACSIMILE;
(808) 871-0732

April 16, 2012

Mr. Sam Lemmo
State of Hawaii
Department of Land and Natural Resources
Planning Section
P.O. Box 621
Honolulu, Hawaii 96809

RE: Chronology with regard to Building Permits for Construction of Seawall; TMK: 4-3-15:1

Dear Sam:

This is to follow up on our conversation concerning the above.

Find attached a chronology I put together with regard to the application for
permits for the construction of a seawall. Please review it and phone me when you have an
opportunity. The Schweitzers would not have proceeded and purchased the property without the
seawall being permitted and constructed.

Very truly yours,

MANCINI, WELCH & GEIGER LLP

Paul R. Mancini
PRM:ta
Enclosure
cc: Hoyle and Diane Schweitzer

EXHBIT 3j



CHRONOLOGY WITH REGARD TO BUILDING PERMIT
FOR CONSTRUCTION OF SEAWALL ON NAPILI PROPERTY

Narrative on Documentation

April 1, 1979 Maui County Board of Realtor’s residential property listings. Office
of Michael McCormick. Remarks: “Permit obtained for construction
of retaining wall which will be completed”.

November 1, 1979 Agreement of Sale between Schweitzers and Graham Trust.

December 28, 1979 Construction plans by Stephen Pitt for Chapman seawall. Schweitzer
acquisition documentation.

January 23, 1980 Letter from George Newcomer to Alvin Haake, Land Agent,
Department of Land and Natural Resources transmiting prints of
shoreline certification by Saito to Taylor Construction. Pictures being
transmitted showing gazebo.

January 25, 1980 Taylor Construction Company memo to Hoyle Schweitzer regarding
shoreline verification with regard to property.

May 18, 1980 Letter from Hoyle Schweitzer to Tosh Ishikawa explaining urgency
and necessity of construction of seawall on Napili property.

May 24, 1980 Letter from Taylor Construction to Hoyle Schweitzer asking for
additional letter and documents to be submitted to Tosh Ishikawa.
Notation shows the same being accomplished on May 29, 1980.

July 28, 1980 Construction Agreement with Taylor Construction and Mr. & Mrs.
Hoyle Schweitzer for construction of seawall.

November 12, 1984 Deed from Charles Edward Graham, Trustee for Graham Trust to
Henry Hoyle Schweitzer and Diane Adele Schweitzer.

11662lprm
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Off4ike McCormack V NO.804j66l-3607
c 1No.61-O924
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Vk / NORMAN SAITO ENGINEERING CONSU[[ANTS, JNC./ civil structumi - surveying

January 23, 1980

REFER: 5818

Mr Alvin Haake
Dept. of Land &

Natural ResourcesState of Hawaii
Wailuku, H1 96732

Dear Mr. Haake:

SUBJECT: Shoreline Recertification of Lot 448-i - Smith Subdivision
Alaeloa, Kaanapali, Maui — TMK: 4—3—15:1Dear Mr. Haake:

We are transmitting herewith six prints of the above for your processing.An inspection of the property showed no appreciable change from the
shoreline certified March 19, 1979.
Thank you for your cooperation, should you have any questions please
contact us.

Very truly yours,

NORMAN SAITO ENGINEERINGCONSULTANTS, INC.
BY

7 _y:221_George F.’ Newcomer 7Registered ProfessionalLand Surveyor

ahh

Enclosures

Jxc: W. Taylor w/1 prt.

PG BOX 687’ KHIJLUL MAUL HAWAB 96732-TELEPHONE 877-7667
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TAfLDh STJN

May 189 1980 2•.

Mr0 Toshio Ishikawa
Planning Director
County of Maui
200 South High Street
Wailuku, Hawaii 96793

:oear Sirs

As per your request I am submitting for your consideration this lettcwhich explains the urgency and necessity of construction of a sea wal]on my property in Napili0

Due to the storms which occur from time to time and especially thislast ,wiñtër in Napili, our shoreline is being eroded away and somedamage has been done to our property We have hesitated requestingor being involved in the constructioh of a sea wall9 howeve, afterlooking at the alternatives and determining there will be no adverseeffects to the shoreline9 we see it is a must0

We have hired Norman Saito Engineering Consultants7 who have surveyedthe land and obtained a shoreline verification0 We have also acquiredthe services of Stephen Pitt a structural engineer, who has designedthe wall according to the scope of the problem0 We are under contractto Taylor ConstructiOn Company to build the wall when everything hasbeen approved0

We are submitting all of this information includin authorization forTaylor Construction to build the structure and trust approval will beforthcoming as soon as possible0

Si rej4,

Hoyfe Schweitzer

HS/bt
End,

973 PA LAPALA DR. NASKA, MAWHAWAU TELEPHONE 87784Ne,t to Maui Corcrete & Aggregates PIaM)



TAYLOR CONSTRUCTION CO973 PAL.APALA DVE e AHULUI, MAUI, HAWAII 96732 PHONE 877544

ro Mr Hoyle Schweitzer
DATE

1038 Princeton Drive

Marina Del Rays California 90291

DATE Nay 24, 1980

Dear Hoyle

Please execute the attached letter
to Nr Toshic Ishikawa so we can
commence with the next phase of this
projectS Return this to me so I
can submit it with the other necessar
documents Thanks
4”

IiI
1 NñJ

VI

Bill
SGNI
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August29, 2012

June 30, 2009

[XIYES []NO

NONE

-‘--

Certified Receipt No. (7009 0960 0000 5324 3013)
Paul R. Mancini Esq.
Mancini, Welch, & Geiger LLP
33 Lono Avenue, Suite 470
Kahului, Hawaii 96732

PERMIT NO I

I have inspected the below described structure(s) and/or premises and have found the following violation(s) of §1 2-203-10, 12-
203-11, 12-203-12(b), 12-203-12(c) and 12-203-13(a), Shoreline Rules for the Maui Planning Commission, as amended:

09-0002157

1MM I urt MI.VIUtIM.. riiui LU UULIII I IUFIIII LLJ.(J. djJlflOVaI It)! uvtnup!III IL) WILl IHl
( rLIt IIfI Arift.IiC. I

Construction of a seawall. Evidence of the aforementioned violation(s) include(s): site inspection, photographs, State and County
records.

Pursuant to §12-203-16 and 12-203-17, Shoreline Rules of the Maui Planning Commission, and §205A-32 and 205A-43.6,
Hawaii Revised Statutes (HRS), as amended, you are hereby ordered as follows:

Cease and desist all activity immediately

Remove the violation(s) at the Planning Director’s direction or submit an application for and obtain a shoreline setback
fancfroin1he Maui anningCoffimnisdan, by September 28, 2012

x Pay an initial civil fine in the amount To the Department of Planning (“Planning”) by September
of: 28, 2012

Pay a daily civil fine in the amount of: $5,000
Per day to Planning if the corrective action described above
is not completed by September 28, 2012

Pursuant to §205A-32 and 91, HAS, as amended, you are entitled an opportunity for a hearing before said fines become final.
Should you wish to contest any provision of this Notice of Violation and Order, submit written confirmation that you wish to proceed
with said hearing within thirty (30) days from the certified mailing of this notice, or this order shall become final. Pursuant to91 -9,
HAS, as amended, a notice of hearing date and time will be forwarded to you under separate cover. Please be advised that you
may appear on your own behalf or retain counsel to represent you.
Please be advised that the aforementioned contested case does not stay any provision of this order.
In the future, should you have a violation in the same manner as described above, the violation will be considered as recurring

Conklin Wright

William Spence

xc: RFS 09-0002157 & NOV 2012/0020 (Project File & KIVA Related Documents)
12/General File

WRS:AHS:Jaa:CW;ckk S:’ZoNiNG\RFS200921 57_Schweitzer_seawailNOV\NOV_2012002Q.SsaSeawaii.wpd (R

EXH:BIT (I-i

COUNTY OF MAUI
DEPARTMENT OF PLANNING
ZONING ADMINISTRATION AND
ENFORCEMENT DIVISION
250 SOUTH HIGH STREET
WAILUKU, MAUI, HAWAII 96793
Telephone: (808) 270-7253
Facsimile: (808) 270-7634
E-mail: planning@mauicounty.gov

NOV 201210020

Certified Receipt No. (7009 0960 0000 5324 3006)
Henry and Diane Schweitzer
4885 Lower Honoaplilani
Lahaina, Hawaii 96761

1(2) 4-3-015:001-0000

4885 Lower Honoapiilani Road Lahaina, Hawaii



COUNTY OF MAUI NOV 201210019
DEPARTMENT OF PLANNING
ZONING ADMINISTRATION AND 09-0002157
ENFORCEMENT DIVISION Au ust 29 2012250 SOUTH HIGH STREET g

WAILUKU, MAUI, HAWAII 96793 June 30, 2009
Telephone: (808) 270-7253
Facsimile: (808) 270-7634 [ XJ YES [ ] NO
E-mail: planning@mauicounty.gov NONE

See Below

‘.

TO: Certified Receipt No. (7009 0960 0000 5324 3006) Certified Receipt No. (7009 0960 0000 5324 3013)
Henry and Diane Schweitzer Paul R. Mancini Esq.

• 4885 Lower Honoapiilani Mancini, Welch, & Geiger LLP
Lahaina, Hawaii 96761 33 Lono Avenue, Suite 470

Kahului, Hawaii 96732

RE: TMK (2) 4-3-015:001-0000 j PERMIT NO

ADDRESS 4885 Lower Honoapiilani Road Lahaina, Hawaii

I have inspected the above described structure(s) and/or premises and have found the following violation(s) of §1 2-202-12 and
12-202-23, Special Management Area Rules for the Maui Planning Commission (“SMA Rules”), as amended:

NATURE AND EVIDENCE Failure to obtain a Special Management Area (‘SMA”) determination for the
OF THE VIOLATION(S) . following project within the SMA:

Construction of concrete stairs leading to ocean. Evidence of the aforementioned violation(s) include(s):site inspection,
nhotc.L

II X Cease and desist all activity immediately.

II I Pay an initial civil fine in the amount To the Department of Planning (“Planning”) by SeptemberII of: $5,000 28, 2012

Pay a daily civil fine in the amount of: $1,000 Per day to Planning if the corrective action described above
is not completed by September 28, 2012

[uant to §205A-32(c), Hawaii Revised Statutes (“HRS”) and §12-202-23, SMA Rules, you are entitled an opportunity for a
hearing before the Planning Director or his designee, before the imposition of said fines. To contest any provision within this Notice
of Violation and Order, submit written confirmation that you wish to proceed with said hearing within thirty (30) days from the date
of the certified mailing of this notice, or this order shall become final. Pursuant to §91-9, HRS, a notice of hearing date and time
will be forwarded to you under separate cover. Please be advised that you may appear on your own behalf or retain counsel to
represent you.
Pursuant to §12-202-25, SMA Rules, the submittal of an SMA permit application subsequent to the issuance of this Notice of
Violation and Ci II not stay any provision of this order.

—— — ——‘--fl’

—---

xc: RFS O 0002157 & NOV 201210019 (Project File & KIVA Related Documents)
12/General File

WRS:AHS:JAA:CW;ckk S:’,ZONING\RFS\2009\21 57_Schweier_seawaINONOV20120019..Sma5tairs.wpd (Rev. 03.0

EXHIBIT V—It

Pursuant to §1 2-202-23(b) and §12-202-25, SMA Rules, as amended, you are hereby ordered as follows:

Remove the violation(s) at the Planning Director’s direction or submit a SMA Assessment Application for SMA determination,
by September 28, 2012

Conklin Wright

1 Jay Arakawa

Willaim Spence

None Z7
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.
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at
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e.

7
(3

)
“B

oa
rd

”
m

ea
ns

th
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d
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R
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r
pr

es
cr

ib
ed

in
S

ub
ch

ap
te
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at
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e
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“C
on

te
st

ed
C

as
e”
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a
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(9
)

“D
ep
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D
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L
an
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at
ur
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ra
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os
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m
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at
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re
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e

lo
ss

o
f

be
ne

fI
ts

to
to

ur
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at
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m
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.
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in

di
re

ct
,

sh
or

t
or

lo
ng

te
rm

,
ac

tin
g

on
a

na
tu

ra
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ra
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e

im
pa

ct
(s

),
w

hi
ch

ca
n

ca
us

e
su

bs
ta

nt
ia

l
ad

ve
rs

e
im

pa
ct

to
ex

is
ti

ng
na

tu
ra

l
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d
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