STATE OF HAWAII
DEPARTMENT OF LAND AN]) NATURAL RESOURCESOFFICE OF
CONSERVATION AND COASTAL LANDS
Honolulu, Hawaii
December 14, 2012
ENF: HA-12-37
Board of Land and
Natural Resources
State of Hawaii
Honolulu, Hawaii
REGARDING:

Unauthorized Conversion of Storage Shed into a Single Family
Residence Located in the Conservation District Limited Subzone

PERMITTEE!
LANDOWNER:

John W. Grace

LOCATION:

Laupahoehoe Point, North Hilo, Island of Hawaii

TMK:

(3) 3-6-002:012

AREA OF PARCEL:

5 acres

AREA OF USE:

900 ft
2

SUBZONE:

LIMITED

DESCRIPTION OF AREA:

The subject parcel is located in the District of North Rib on the Island of Hawaii (Exhibit 1) in a
ravine created by the Laupahoehoe Stream, directly mauka of Laupahoehoe Point (Exhibit 2).
The parcel is located entirely within the Conservation District Limited Subzone (Exhibit 3) and
contains moderately dense vegetation including a large number of non-native species such as:
Guava, African Tulip, Papaya and an assortment of local shrubs and grasses. The majority of the
parcel is moderately to fairly sloped, with steeper slopes at the mauka end of the property. The
property is accessible from Mamalahoa Highway/Laupahoehoe Point Road which borders the
mauka and north boundaries, the Laupahoehoe Stream which marks the southern boundary with
privately owned parcels makai of the subject parcel. The property owner (Exhibit 4), John W.
Grace, was approved by the Board of Land and Natural Resources on May 8, 1992 to construct a
2 Storage Shed for agricultural use under Conservation District Use Permit (CDUP) HA900ft
254 1.
ALLEGED UNAUTHORIZED LAN]) USES:
July, 10 2012 A phone call to the Office of Conservation and Coastal Lands (OCCL) by an
anonymous “buyer” informed staff that a Single Family Residence (SFR) structure and property
was currently for sale, located on TMK: (3) 3-6-002:012 in Laupahoehoe, HI. The caller
informed staff that the property contained a Single Family Residence (SFR) structure with a full
size bathroom, kitchen, shower, bedroom, outdoor shower, photovoltaic panels, windows, doors
and an improved driveway. Further investigation by staff discovered multiple “listings” for the
subject parcel on the internet, complete with photographs of the interior improvements (Exhibit
5 11 pages). A review of OCCL files indicated that the permitted structure was a storage shed
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under CDUP HA-254 1, and that no other authorizations had been provided by this office for
renovations, expansion or conversion to a single family residence.
DISCUSSION:
August 9. 1986
The Board of Land and Natural Resources (BLNR) denied Conservation District Use Application
(CDUA HA-1859) for the Construction of a Single Family Residence (SFR) on the subject parcel
(Exhibit 6; 6 pages) noting that the proposed land use was not identified for the Limited
Subzone.
January-February 1991
Mr. John W. Grace submitted a second Conservation District Use Application (CDUA HA-2465)
for a Single Family Residence (SFR) on the subject parcel. The application was withdrawn by the
applicant (Exhibit 7)

May8, 1992
Mr. John W. Grace applied and was approved by the BLNR under CDUA HA-2541 for an
agricultural land use (tree farm), which included the construction of a basic wood storage shed
(Exhibit 8), access road and silviculture activities; the storage shed was designed and approved
with no interior improvements. It was stated in the CDUA that the “storage shed” would be for
the storage of equipment related to agricultural uses only (Exhibit 8).
May 11, 1996
Mr. John W. Grace submitted a third CDUA (HA-2541A) requesting approval for the existing
“storage shed” to be converted into a Single Family Residence (SFR) structure. The applicant
requested that the BLNR permit (Exhibit 9):

•
•
•
•
•

Additional wall openings for windows;
Modifications to the interior walls to construct a bathroom, kitchen, etc;
The installation of a cesspool septic system on the property;
The installation of photovoltaic panels for electric service; and
The construction of rock mounds, rock walls and storm water diversion structures.

September 3, 1996
Mr. Grace was again informed by the Department that the current and revised rules did not allow
for the construction of a Single Family Residence as it was determined that the property was not
within a flood zone designated by FEMA and could not be considered for residential use (Exhibit
10).

Staff notes that after a discussion with the Hawaii State Department of Health Wastewater
Branch, no evidence of any Individual Wastewater System (IWS) permits or applications for this
parcel were found. Similarly staff is unsure if wastewater (i.e., from bathroom toilet) and grey
water (i.e., from the kitchen sink and showers) was disposed or collected on the subject parcel. It
should also be noted that during the landowner’s attempts to permit a single family residence
structure there was no proposal to either (1) amend the Conservation District subzone designation
or (2) amend the State Land Use (SLU) boundary to accommodate the landowners proposed
single family residential land use.
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ANALYSIS:

The penalty range for the unauthorized land use will be substantially determined based on the
type of permit that would have been required, had the landowner applied to the DLNR to conduct
the identified land use. In this case there is no identified land use for the conversion of a storage
shed to a Single Family Residence (SFR) on this parcel. Therefore, based on the Conservation
District Violation Penalties Schedule Guidelines and Assessment of Damages to Public Land
or Natural Resources, (2.1) Penalty Calculation; Where Staff was unable to associate the
unauthorized use with a typical land use ident/Ied in Hawaii Administrative Rules (I-JAR) §13-5,
Staff may try to associate the action with the most similar identified land use in HAR §13-5, or
according to the “harm to the resource” caused by the violation;
Pursuant to Hawaii Administrative Rules (HAR) § 13-5-22, P-8, STRUCTURES AN]) LAND
USES, EXISTING, (D-1) Major alteration of existing structures, facilities, uses and equ4’ment,
or topographical features which are different from the original use or different from what was
allowed under the original permit. When county permit(s) are requiredfor the associatedplan (s),
the department’s approval shall also be required.
Under the Penalty Guideline Framework (Exhibit 11) this action is considered “Major” since the
identified land use would require a Board Permit under the permit prefix “D”. This violation
follows a penalty range of $10,000 to $15,000.
Staff has determined that there is no adequate identified land use pursuant to Hawaii
Administrative Rules (HAR) § 13-5, for the conversion of a storage shed to a single family
residence.
The unauthorized conversion of a storage shed to a single family residence was a land use that
occurred in the Conservation District without approval and therefore allegedly violated the above
referenced chapters and rules. This report and staff recommended conditions seek to resolve the
subject Conservation District violation.
FINDINGS:
1.

That the landowner did in fact, authorize, cause or allow the conversion of a storage shed
into a Single Family Residence (SFR) without authorization; and

2.

That the unauthorized land use occurred within the State Land Use Conservation District,
Limited Subzone.

AS SUCH, STAFF RECOMMENDS AS FOLLOWS:

That, pursuant to § 1 83C, HRS, the Board find the landowner in violation of § 1 83C-7, HRS and
§ 13-5-6 HAR, and is subject to the following:
1.

The landowner is fined in one instance for violating the provisions of § 1 83C-7, FIRS, and
§ 13-5-6, HAR, for the unauthorized conversion of a storage shed to a single family
residence by failing to obtain the appropriate approvals within the Conservation District
for $15,000;
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2. The landowner is fmed an additional $500.00 for administrative costs associated with the
subject violations;
3. The landowner shall pay all designated fines and administrative costs (total $15,500)
within one-hundred and twenty (120) days of the date of the Board’s action;
4.

The landowner shall remove all living facilities and return the shed to its original
approved configuration and shall allow staff to access the site to verify that the structure
is no longer being used as a Single Family Residence (SFR). This shall be done within
one-hundred and twenty (120) days of the date of the Board’s action; and

5. That in the event of failure of the landowner to comply with any order herein, the matter
shall be turned over to the Attorney General for disposition, including all administrative
costs
Respectfully subipitted,

Alex J. Roy, M.Sc., Planner
Office of Conservation and Coastal Lands

Approved for submittal:

WILLIAM J. AILA, Jr., Chairperson
Board of Land and Natural Resources
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Hawaii County

PARID: 360020120000
GRACE,JOHN W
Parcel Data
Site Address
Unit No.
Property Class
Zoning

36-2506 LAUPAHOEHOE POINT ROAD
CONSERVATION
Call the Planning Department at (806) 961-8286.

Owner
GRACE.JOHN W

975 LICK BR

OLIVE HILL

KY

41164

Sales
$25000

06127/1989

06/21/1989

8900093698

Permits
07/09/1993

931292

S14,000

Other BuildingsIYard Improvements
TMK
Type Code Description
Quantity
Year Built
Area
Gross Building Value
Description

360020120000
WD STO EC
1
1995
900

Land
CONSERVATION

108900

2 5

CONSERVATION

108900

2.5

Tax Bill Information
2012-1

Real PropertyTax

20-AUG-12

163.02

16.30

1.79

0.00

181.11

2012.2

Real Property Tax

20-FEB-13

163.02

0.00

0.00

0.00

163.02

32604

16.30

1.79

0.00

344.13

Total:

Tax Details 2011
Beginning Tax

201 1-1

163.02

0.00

0.00

0.00

0.00

Payment

2011-1

0.00

-163.02

0.00

0.00

0.00

Beginning Tax

2011-2

163.02

0.00

0.00

0.00

0.00

Payment

2011-2

0.00

-163.02

0.00

0.00

0.00

326.04

-326.04

0.00

0.00

0.00

Total:

Payment

Summary

2011

2770019

20-AUG-11

-163.02

0.00

0.00

2011

2776325

31-AUG-11

-163.02

0.00

0.00

0.00

-326.04

0.00

0.00

0.00

Total:

0.00

Tax Details 2010
Beginning Tax

2010-1

163.02

0.00

0.00

0.00

Payment

2010-1

0.00

-163.02

0.00

0.00

0.00

Beginning Tax

2010-2

163.02

0.00

0.00

0.00

0.00

Payment

2010-2
Total:

0.00

0.00

-163.02

0.00

0.00

0.00

326.04

-326,04

0.00

0.00

0.00

Payment Summary
2010

2539002

23-AUG-10

-163.02

0.00

0.00

0.00

2010

2622764

15-FEB-11

-163.02

0.00

0.00

0.00

-326.04

0.00

0.00

0.00

Total:

‘ww.hawaiipropertytax.com/Forms/PrintDatalet.asp<?pin=3600201 20000&gspPROFILEALL_HAWPJI.
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Showcase Property Ronald Rigg, R, CR5,
RA
Phone: (8o8) 936-1962
Fax: (8o8) 885-6353
Toll Free: (888) 526-8352
Office: (8o8) 887-0887

Clark Realty Corp
Kamuela

-

Phone: (8o8) 887-0887

“Rarely available property at Laupahoehoe Point, one of the coast’s best kept secrets. There
an off-grid cabin on the property that is finaled by the County of Hawaii as a 900 sq. ft.
“storage building.”
rhe secluded cabin is basic with 1 bedroom, 1 bathroom and a nice outdoor shower. Solar
PV system runs the lights. Hot water, stove, and refrigerator are all on propane. Water is
County.
Subject property is listed by the Hawaii County Real Property Tax Office as 5.00 acres.
rhere is reason to believe that a modern metes & bounds survey would show less property,
so it is entered into MLS as 3.5 acres. Buyer to be aware and assume any cost for the update.
fhe TMK map does show the boundary on the north as the road coming in and south
)oundary being along the river.
fhis property is in a Conservation sub-zone, which may limit use.
Laupahoehoe Beach Park is just down the road. The park is maintained by the County of
Flawaii. Swimming, fishing, camping, volleyball, boating and a boat ramp are the big
attractions of this well maintained area.”
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Suite £120

Ronald fUgg, R, CRS, HA

Laupahoehoe Point, one of the coast’s best
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the property that is finaled by the County of
Hawaii as a 900 sq. ft. “storage building.”
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Suite £128
Kamuela, HI 96743
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Ronald Rigg, R, CRS, RA

Hawaii as a

“Rarely available property at
Laupahoehoe Point, one of the coast’s best
kept secrets. There is an off-grid cabin on
the property that is finaled by the County of
sq. ft. “storage building.”
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Hawaii as a

SAVE

J

iii-.
-

12

13

-

15

I_I
16

17

18

A,’nnr’,’

19

Presented by

11

Property Description

Kamuela, HI 96743

-

Clark Realty Corp
Kamuela
67-1185 Mamalahoa Hwy,
Suite £128

Ronald Rigg, R, CBS, BA

Laupahoehoe Point, one of the coast’s best
kept secrets. There is an off-grid cabin on
the property that is finaled by the County of
Hawaii as a 900 sq. ft. “storage building.”

“Rarely available property at
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Features & Amenities of 36-2506 Laupahoehoe Point Rd

Rarely available property at Laupahoehoe Point one of the coast’s best kept secrets. There is an off-grid cabin
on the property that is finaled by the County of Hawaii as a 900 sq. ft. “storage building. “The secluded cabin is
basic with 1 bedroom, 1 bathroom and a nice outtloor shower Solar PY system runs the lights. Hot water, steve,
and refrigerator are all on propane. Water is County. Subject property is listed by the Hawaii County Real
Property Tax Office as 5.00 acres. There is reason to believe that a modern metes & bounds survey would show
less propert’.ç so it is entered into MLS as 3.5 acres. Buyer in be aware and assume any cost for the update. The
TMK map does show the boundary on the north as the road coming in and south boundary being along the
river.This property is in a Conservation sub-zone, which may limit use.Laupahoehoe Beach Park is just down the
road. The park is maintained by the County of Hawaii. Swimming, fIshing, camping, volleyball, boating and a
boat ramp are the big attractions of this well maintained area.
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FILl NO:
HA—i]/7/5—J5
CPO_O13_c6
REF. lO.:
DOCTE’!’ NIJMBEV: 1C4B
TMK:
3-6-02:32
,

x-. Jop . C:ace
7S] Sunl.ist Drive
Oakland, Califorr’ia 94cCS
Dear Mr.
SlJtJtCT:

Grace:
Conservator District Use Applicarlon for a single
faiiy re.sidenc at Laupahoehoe, Haaii

I a sorry to inforti you that t)-e board of I.and and Natural
Resources, on April 3], 1986 denied your app1iction for te
following reasons:
1.

That Oe proposed use is not ccipleentary to the
objective of t
’e Liwized Suhzore; a’u
1

2.

The applicant hae not been able to provide ev1cepce that
tle provision relating to nor-corforming use is
appi icahie.

Shou]d you 1-ave any questions, please contact our Office of
Conservation and Environmental Affairs at 548-783:’.
Very truly yours,
SUSUMIJ ONO, Chairman

F-

SUSIThU ONO, C:airperson
Board of Land and Nat’-1raI Resotrces
cc:

Hawaii County Board Meiber
hawaii County Land Agent
waH County Planning Department
DO H/OHA

cc: DOWAL!.
IAR
LIOPAt
Stare Parks/Historic Sites
t)OCARE
Af.Sot

r—

‘1

GEORGE H. ARIVOSHI

SUSUMU ONO, CHAIRMAN

01651405 01 4AWAU

SOARS OF 1*140 A NATURAL 0000014005

EDGAR A. HAUASU
DEPUfl To IAE CHAIRMAN

01 VISIONS:
AQUACUI.TURE DEVELOPMENT
PROGRAM

STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
P. 0. 0105 621
HONOLULU, HAWAII 96809

AQUATIC RESOURCES
cONSERVATION AND
RESOOAES ENFORCEMENT
CONVEYANCES
FORESTRY AI WILDlIFE

LAND MANAGEMENT
STATE PARES
WATER AND LAND DEVELOPMENT

FILE NO. :
HA-ll/7/85-1859
180-Day Exp. Date:
5/5/86
DOC. NO.:
0883B

?-°P”

April 11, 1986

Board of Land and
Natural Resources
State of Hawaii
Honolulu, Hawaii
Gentlemen:
CONSERVATION DISTRICT USE APPLICATION
for a Single-Family Residence
at Laupahoehoe, Hawaii
TMK 3-6-02:12
APPLICANT:

Mr. John W. Grace
7551 Sunkist Drive
Oakland, California 94605

LANDOWNERSHIP:

Private

LOCATION:

Laupahoehoe, Hawaii

AREA OF PARCEL/USE:

5.0 acres/l,500 square feet

SUB ZONE:

Limited

DESCRIPTION OF AREA/CURRENT USE:
The property is currently undeveloped.
Approximately 25% of the
terrain of the property is moderately to steeply sloping with the
greatest degree of inclination immediately adjacent to the roadway
along the northeast perimeter.
The remainder of the property is
flat to moderately sloping toward the stream, which essentially
defines its southern boundary.
PROPOSED USE:
Permission is sought to construct a single-family residence.
The
applicant selected a “pole house” design as an attempt to minimize
the disturbance of the natural environment.
SUMMARY OF COMMENTS:
The application was referred to the following agencies for review
and comment:

ITEM 11-2

Board of Land and
Natural Resources

70r

‘

HA-1859

4/11/86

The Department of Land and Natural Resources’ Divisions of
Forestry and Wildlife, Aquatic Resources, Water and Land Develop
ment, Land Management, State Parks/Historic Sites, Conservation
and Resources Enforcement and Natural Area Reserves; the State of
Hawaii Department of Health, Environmental Council/Office of
Environmental Quality Control, Department of Planning and Economic
Development and Office of Hawaiian Affairs; and the County of
Hawaii’s Planning Department and Board of Water Supply.
The Division of Aquatic Resources offers the following:
We have no objection to the proposal provided measures are
taken (especially during construction) to prevent excessive
amounts of eroded soils, construction materials, waste petro
leum products, and landscaping substances (e.g. herbicides,
pesticides and fertilizers) from blowing, washing, flowing, or
leaching into Laupahoehoe Stream and nearshore waters.
The Division of Water and Land Development submits the following:
The proposed single-family residence will be built near the
Laupahoehoe Stream on sloping terrain.
Hence, the applicant
should implement appropriate erosion-sedimentation control
measures during and after construction of the house.
The Division of Forestry and Wildlife suggests that the applicant
should be apprised of the possibility of local flooding and rock
slides.
Historic Sites Section comments, as follows:
Our records indicate that no archaeological surveys have taken
place on this five-acre parcel. Therefore, we do not know if
significant historic sites are present. The applicant states
that the general Laupahoehoe Point area had once been
developed for residential and commercial uses in the late
l800s/early l900s, and Exhibit 4, an early 1900s photo,
appears to show a few buildings in the general area of the
parcel.
Exhibit 5, a map of the vegetation on the parcel,
shows two areas of rock walls and some remnant steps. Thus,
some remains of historic era Laupahoehoe might be present in
this parcel. Buried sites or poorly visible sites might also
be present, particularly since this property was not damaged
by any recorded tsunami.
The impacts of the applicant’s proposed action to the existing
terrain are fairly minor. The house will be a “pole house”
and only c. 1,000 ft
2 in area, a narrow access driveway will
be graded, and landscaping is to minimally disturb the natural
setting.
Because this is a single-family residence with minor impacts
to the terrain, usual demands for archaeological survey would

—2—

Board of Land and
Natural Resources

PM

HA-1859
4/11/86

seem unreasonable.
Construction is not planned to begin until
July 1986. We recommend that the CDUA application be
accepted, with two conditions to be completed prior to the
start of construction: 1) a member of our staff check the
property more closely for the presence of archaeological sites
and 2) if sites are found, appropriate steps be taken by the
applicant in consultation with our office.
The DPED advises that appropriate flood precaution designs should
be incorporated because of the potential for flooding.
The County of Hawaii Planning Department points out that county
structure siting requirements should be observed.
Land Management Division, State Parks Division, the Department of
Health, Department of Transportation and the Department of Water
Supply of the County of Hawaii have no objections to the proposal.
ANALYSIS:
Following review and acceptance of the application for processing,
the applicant, by letter dated December 27, 198S, was notified
that:
1.

The proposed use is a conditional use in the Limited
subzone of the Conservation District according to Title
13, Chapter 2, Administrative Rules, as amended;

2.

No public hearing pursuant to Chapter 183-41, Hawaii
Revised Statutes, as amended, will be required in that
the proposed use is not of a commercial nature; and

3.

An exempt action pursuant to Section 1:33 of the EIS
Regulations has been determined for the proposed use and
written clearance from the County of Hawaii regarding SMA
requirements has been obtained.

The objective of the Limited subzone is to limit uses where
natural conditions suggest constraints on human activities.
Section l3-2-2l(b)(1) relating to standards requires all applica
tions be reviewed in such a manner that the objective of the
subzone is given primary consideration.
Because of the Board’s long-standing practice of disallowing
single-family homes in the Limited Subzone, the applicant was
informed by letter dated December 27, 1985 that he may apply as a
non-conforming use rather than as a conditional use.
Pursuant to Section 13-2-1, of Chapter 13, Chapter 2, Administra
tive Rules, as amended, an application may be considered as a
nonconforming use if the following conditions are met:

-3-

A& c#
Board of Land and
Natural Resources

HA-l859
4/11/86

Any parcel of land not more than ten acres in area which, as
of January 31, 1957, was subject to real property taxes and
upon which such taxes were being paid, and which was held and
intended for residential or farming use, whether actually put
to such use or not provided that the use, whether or not
established, shall be limited to either:
1. One residential dwelling; or
2. A farm with no more than one residential dwelling.
There are four conditions to be satisfied when the eligibility of
a nonconforming use application under Title 13, Chapter 2 of
Departmental Administrative Rules, as amended, is under considera
tion:
1.

The land parcel has to be no more than ten (10) acres;

2.

The land parcel was created and subject to real property
taxes no later than January 31, 1957, and since then such
taxes have been paid accordingly;

3.

The land parcel has been held and intended for residen
tial or farming use; and

4.

Either one residential dwelling or a farm together with
no more than one residential dwelling is proposed to be
put on the subject land parcel.

In applying the above four criteria for eligibility of noncon
forming use, staff finds the application to have fully satisfied
two of the four necessary conditions.
1.

The land parcel of five acres;

2.

The proposed use is for one single-family dwelling.

The applicant was informed of submission of necessary information
to qualify as a nonconforming use.
To date, staff has not
received any information from the applicant concerning his appli
cation. Staff was verbally informed that the applicant was unable
to verify that the land was held and intended for residential or
farming use; therefore, he understood that his application would
be rejected.
As such, staff recommends as follows:
RECOMMENDATION:
That the application to construct a single-family residence under
nonconforming use at Laupahoehoe, Hawaii on TMK 3-6-2:12 be denied
based on the following:
1.

The proposal is inconsistent with the objective of the
subzone; and

-4-
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Board of Land and
Natural Resources

2.

HA-1859
4/11/86

The applicant had not been able to provide evidence that
the provision relating to nonconforming use is applicable.
Res ectfully submitted,

ANNE LO-SHIMAZU
Staff Planner
Attachments
APPROV

FOR SUBMIflAL:

SUSi rperson

Board of Land and Natural Resources
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EXHIBIT 7
RrP:OcEAsF

M2OI9
FXL. NO.:
DOC. NO.

HA-2465
l4OE

r. John Grace
2269 X4astland brive
Oakland, CA,
94611
Dear Mr. Grace,

On August 9, 1991, the hoard of Land arid Natural Resources sHowed
your attorney to withdraw your application for a single family
residence, at Laupahoehoe, Hawaii.
The validity of non-conforwlng
UGSb in areas outside of forest reserves,
as is your parcela has
been challenged by The Legislotive Auditor,
The Department of
Attorney Gsnera appears to agree with the Auditor’s position but
the matter is still under igcuesion.
We will advise you on the
resolution of the matter.
If you have any further questions at this time, please contact Don
lioruchi of our Office of Con*er,ation and Invironmenta1 Affairs at
48-7837.
Very truy yours.

WILLiAM W.

cc

Steve Hendezes

V

— —4

-

May 11, 1996
Applicant:

7551 Sunkist Drive
Oakland Ca, 94605

EXHIBIT 9

Purpose:
The purpose of this application is to request a Board Permit for the conversion of an agricultural
storage building to residential use.

Existing Structure:
The existing structure is a single story, 30’ x 30’ buiilding, with a peaked roof, rising to 15’ above ground
level. It is of wood frame construction, on a concrete pad.
The structure is well to the interior of the property, is is not visible from the adjoining roadway. There is a
narrow driveway leading to the building.. There is no electrical service or sanitary facilities serving the
property, There is a single water tap at the structure.
Conversion will necessitate some additional wall-openings for windows and doors, as well as interior
modifications for a bathroom, kitchen, etc.. The floor area of 900 square feet would not be changed.
The residence on the adjoining property uses a county-approved sesspool sinitaiy system. I propose to use
a similar system, with capacity to serve 1 to 2 persons.. Electrical power would be obtained from photo
voltaic panels.
The gulch bank rises to the north of the structure. A rock wall be constructed along the north side of the
building to afford protection from debris which may occasionally losen from the bank. There has been no
evidence of any erosion or sliding since the building was constructed, and little evidence of erosion in
recent historic times. The gulch bank is quite over-grown and appears to have become quite stable over
the passage of many years. An adequate wall can be constructed using rock found on the property.
Laupahoehoe stream is known to experience occasional flooding. The flooding is principally in the area of
the single lane bridge which crosses Laupahoehoe stream at the western end of the property.. The area
beneath the bridge is restricted and excess flow is forced over the roadway before returning to the main
stream channel. The building is several hundred feet from the flooding area. In 1962 there was flooding
which destroyed a residence which was approximately 50 feet from the bridge. That was the greatest flood
in local memory, and the flow appears to have re-entered the stream bed well above the location of my
building. In any case, there is a substantial mound of rock and soil, approximately four feet high,
adjoining the west side of the building.. I propose to surface this mound with rock to form a substantail
flood barrier. I, like other property owners in the gulch, assume lull responsibilty for any acts of nature
which may affect my property.

Threatened or Endangered Species:
There are no threatened or endangered species of plants or animals, on the property.

Land Use Classification Compliance:
The property is in the Conservation District Limited subzone. The conversion of this structure to
residential use is permitted under: Department of Land and Natural Resources Administrative Rules,
Section 13-5-23, sub-section L-6, which states, “A single family residence in a floodplain or a coastal high
hazard area that conforms to applicable county regulations regarding the National Flood Insurance
Program and single family residential standards as outlined in this chapter.”
An Special Management Area permit was obtained for the original construction of the building. A re
confirmation of that permit will be obtained upon request.

SEP

3 1996

File No. HA-2541A

V

JohnW. Grace
7551 Sunkist Drive
Oakland, California 94605

I\

10
IBIT
I

Dear Mr. Grace,
Subject:

Application to Amend Conservation District Use Permit HA-2541A

We are returning your application forms and application fee you submitted to amend your
existing Conservation District Use Permit. Your understanding that the revision of our
administrative rules would allow your proposed amendment is incorrect. Our rules still do
not allow residential use in steeply sloping Limited subzone.

Your information about our rule revision is incomplete. Although the Board may now allow
residential use in flat, coastal, flood-zone areas designated as Limited subzone. Residential
use in other areas such as yours is still prohibited. For reference about the flood-zone areas,
please consult the Flood Insurance Rating Maps published by the Federal Emergency
Management Agency. You will find that your property is not within a FEMA flood zone
and, therefore, cannot be considered for residential use.
I’m sorry that I had to relay such discouraging news to you. If you have any question about
this matter, please contact Don Horiuchi at 587-0381.
Very truly yours,
iS, GILBERT S. COLOMAAGARAN
Michael D. Wilson.
Enc.
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guidelines to issue violation notices and to make recommendations
to the Board of Land

The Staff will treat each case individually when assigning conservation
district penalties
using the following framework, and additional considerations
and factors for upward or
downward adjustments. The staff of the OCCL (Staf will
use these penalty schedule

The charging and collecting of penalties is an enforcement
tool that may be used to
ensure future compliance by the responsible party and
others similarly situated, The
penalty amount(s) shall be enough to ensure immediate compliance
with MAR § 13-5 and
MRS §183C, and cessation of illegal activities. Penalties
will be assessed for each action
committed by an individual(s) that conducts an unauthorized
land use and that impairs or
destroys natural resources protected under Chapter § I 83C,
HRS.

2

This document, Conservation District Violation
Penalties Schedule Guidelines and
Assessment of Damages to Public Land and Natural
Resources is intended to provide the
Office of Conservation and Coastal Lands (OCCL)
with a framework to systematically
carry out its enforcement powers, in the detenuination
and adjudication of civil and
administrative penalties. These guidelines are to be
used for internal staff guidance, and
should be periodically reviewed to detennine
their effectiveness, and whether
refinements are needed. These guidelines are consistent
with MAR § 13-1, Subchapter 7,
Civil Resource Violation System (CRVS).

Hawaii Revised Statutes (1-IRS) § I 83C-7 was amended
on July 7, 2008 to increase the
maximum penalty for a Conservation District violation
to up to $15,000 per violation, in
addition to administrative costs, costs associated
with land or habitat restoration, and
damages to public land or natural resources, or any
combination thereof.

1

PENALTY CALCULATION

or

2
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considerations and factors (See 2.1 .4),2 within the assigned penalty
range. Where Staff
was unable to associate the unauthorized use with a typical land
use identified in HAR
§ 13-5, Staff may try to associate the action with the most similar identified land use in
MAR § 13-5, or according to the “harm to the resource” caused by the
violation. Table I

Once the baseline for the penalty range has been established
according the required
permit, the penalty may be adjusted appropriately upward or downward
according to the
“harm to resource” caused or potentially caused by the violator’s
action and additional

The penalty range for these actions will be substantially
determined based on the type of
permit that would have been required if the individual(s)
had applied to the Department
of Land and Natural Resources (Department) or Board
for pre-authorization to conduct
the identified use, under Hawaii Administrative Rules
(HAR) §13-5-22, 23, 24, 25.
Assessing the penalties according to the Conservation District
permit type accounts for
the level of review or scrutiny the unauthorized use
would have received by the
Department or Board in order to avoid damage to the natural
resource. This graduated
perisiit review framework corresponds to the level of actual
or potential “harm to the
resourcei caused by the violation.

2.1

and Natural Resources (Board), Chairperson of the Board
of Land and Natural Resources
(Chairperson), or Presiding Officer, whom may ultimately
adjudicate the Conservation
District penalties. These guidelines presume that
all cases in which a violation has
occurred, the Chairperson, Board, or Presiding Officer
may also assess administrative
costs, damages to public land or natural resources,
and costs associated with land or
habitat restoration.

Identified Land Use Penalties

-

(B) (Site Plan)

B (Site Plan)

Up to$l,000

$t,000-$2,000

$2,000-$lO,000

$tO,000-$tS,000

Penalty Ranne

space characteristics. Such actions may include, but are
not limited to, unauthorized
singte-family residences or unauthorized structures, gradin
g or alteration of topographic
features, aquaculture, major marine construction or dredgi
ng, unauthorized shoreline
structures, major projects of any kind, mining and extraction,
etc.

resource” may include actions that cause substantial advers
e impact to existing natural
resources within the surrounding area, community, ecosys
tem or region, or damage to the
existing physical and environmental aspects of the land, such as
natural beauty and open

Major Harm to the Resource/ Board Permit (DI
Violations identified with the required permit prefix (D)
may incur a penalty in the range
of $10,000 $15,000 as a Board permit would have been
required to minimize the
possibility of causing “major harm to the resource.” Examp
les of “major harm(s) to the

Veiy Minor

Minor

Table 1. Penalty Guideline Framework
Harm to resource or pptentipl
Identified land use nermit
or harm to resource
eeinninn with the letter
Major
H (Hoard)
Moderate
C (Departmestal)

The violation penalty range associated with
each required permit will be assessed in
accordance with the following harm to resource indices
in this graduated framework.

2.1.1

The first two of the following sections explain the identif
ied and non-identified land use
framework. The next four Sections: Tree Remov
al, Additional Considerations and
Factors, Continuing Violations and Permit Non-C
ompliance, and In-Kind Penalties,
provide guidance for the upward or downward adjustm
ent of penalties based on the initial
framework discussed in Section 2.1.1, Identified land
use penalties.

was created to demonstrate the penalty ranges for the
type of required permit and “harm
to resource” (See 2.1. t or Appendix A).

Non- Identified Land Use Penalties

4

Violations in which an unauthorized use is not identif
ied in MAR § 13-5-22, 23, 24, 25,
Staff may try to associate the action with the most similar identif
ied land use in MAR

2.1.2

$1,000 may be incurred. These “very minor harm(s) to the resourc
e” could be actions in
which the impact on the water resource or terrestrial,
littoral or marine ecosystem was
temporary or insignificant, and was not of a substantial
nature either individually or
cumulatively.

of up to

Very Minor Harm to the Resource/(B) Permit
In instances in which a permit with the B prefix should have
been sought but are
considered to have only caused “very minor harm(s)
to resource” a penalty

Minor Harm to the Resource/Site Plan Approval
(B) Permit
Violations identified with the required pensiit prefix (B)
may incur penalties as a site plan
approval would have been required to assure that “mino
r harm(s) to the resource” are
minimized. “Minor harm(s) to the resource” may incur
a penalty of $1 ,000-$2,000 and
could be actions causing limited to short-term direct impact
s including, but not limited to,
small-scaled construction, construction of accessory structu
res, installation of temporary
or minor shoreline activities or similar uses.

maintenance dredging, agriculture, and animal husban
dry, etc.

demolition of existing structures or facilities,
such as buildings and shoreline structures,

Moderate Harm to the Resource/Departmental Permit
(C)
Violations identified with the required permit prefix
(C) may incur a penalty in the range
of $2,000-$ 10,000, as a Departmental permit would
have been required, due to the
possibility of causing “moderate hann to the resourc
e.” Examples of “moderate harm(s)
to the resource” may be adverse impacts that degrad
e water resources, degrade native
ecosystems and habitats, and/or alter the structure
or function of a terrestrial, littoral or
marine ecosystem. Such actions may include,
but are not limited to, unauthorized
landscaping causing ground disturbance, unauth
orized alteration, renovation or

Tree Removal

Vegetation RemovaL/Vegetation Clearing

5

nnoiuos trees as one citation sf”clea.riog” with a initIatory rc,n,uhatton
plans.

While Stall and Board dmisious in MA-lll.ll9, 0A05.4t and l-tA.O658 have
rented she reasuvst of sns.natisc, invasive, or

Past Staff recommendations and Board decisions have treated
some cases of tree or
removal as one citation of vegetation clearing/vege
tation removal, this practice may be
continued in violations resulting in minor or very
minor harm to the resource. In
accordance with the identified land uses within MAR
§13-5 the assessment of vegetation
removal has been based on a single Citation of remov
al/clearing determined by the square
footage of vegetation removed (See Table
3 Vegetation Removal). However, the

2.1.4

The Board, Department, or Presiding Office
r also has the option of considering the
removal of more than one tree as a single violati
on, similar to the removal/clearing of
vegetation. If violation is considered as one violati
3
on, a fine amount of up to $15,000
may be incurred, utilizing the guidelines for Major,
Moderate, Minor, and Very Minor
outlined in this schedule. However, the remov
al of any federally or state listed threatened
or endangered tree shall be considered on a one violati
on per tree basis, with a maximum
penalty of up to $15,000 per tree.

Violation penalties for the removal of any federal
or state listed threatened, endangered,
or commercially valuable tree may incur a fine of
up to $15,000 per tree. Removal of
any native tree may incur a fine of up to $1,000
per tree. The removal of any invasive
tree shall be considered as removal/clearing
of vegetation.

2.1.3

§ 13-5 or according to the “harm to the resource” caused by the violation, Refer to the
above Section, Identified Land Use Penalties, for
the most similar required permit prefix.
To categorize the violation as a “harm to resourc
e” when no similar use is identified in
BAR §13-5, Staff will refer to Table I and the definit
ions of the four violation types of
“harm to resource” (See Appendix B: Definitions).

Veer Minor

Minor

Moderate

t5Jol

tip to $1 ,O0O

$1 000-52,000

2,000-st 0,000

10.00041S,000.

Additional Considerations and Factors

6

Provided die karat to the rwnnrco and oltkito damage wan mininva.l.

offense,

conservation district laws, and after the Department has inform
ed the violator of the
offense by verbal or written notification, the party may be penalIz
ed up to $15,000 per
day (penalties for every day illegal actions continue) by the Depart
ment for each separate

otherwise contInues to violate

Continuing Violations and Permit Non-Compliance

Each day during which a party continues to work or

2.1,6

Schedule; Factors to be Considered.

After Staff applies the Conservation District violati
on graduated penalty framework to
y the violation penalty range (1, 2, and 3 found
t
identif
above), the Staff may incorporate
several considerations into the final assessed conservation
district penalty including but
not limited to, those factors identified in HAR 13-1-70
Administrative Sanctions
§

2.1.5

Note: The clearing of threatened. endangeted or commercially valuable
plants wilt be addressed on a case-bycose
basis, but depending on the importance of the species may incur a penally
of tap to S 15,000 per plans.
Accenting to Table 2, the cleating of vegetation may incur a penalty
of up to SI! sq.ft., as clearing 10,000 sq.ft. Staff
could assess a penally of $10,000.

Removal of less than 2,000 sq. ft.
sgetation
Cleating of Invasive or noxious
egetatron

10,000 sq. ft of vegetation

Removal of Vegetation or of 2,000-

Removal of more thoss 10,000 sq. ft.

Table 3. Vegetation Removal

Department may see fit to assess the remov
al/clearing of threatened, endangered, or
commercially valuable plants similar to the modifi
ed tree removal framework and may be
penalized on an individual plant basis of up to $15,00
0 per plant.

In-Kind Penalties

Seiilc,ocai gojdcioacs for civil an,l

actnpied

rrorn Florida

artitnointrative penallias.

in-Ki,,,l Penally fta,ncwork has been
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Deporli,,enl of Eov,rooi1100lol

Proloclion. 2007.
Program D,00el,vo 923,

In-kind penalties will only be considered if (1) the respon
sible party is a govemment
entity, such as a federal agency, state agency, county agency
, city agency, university, or
school board, or if (2) the responsible party is a private party propos
ing an environmental

Once the penalty amount has been established throug
h the framework above, the
Department may determine that the full payment
or some portion of the penalty may be
paid as an in-kind penalty 5
project. This would not serve as a way to avoid payment but
as a way to reduce the cash amount owed while allowing
the Department to consistently
enforce its rules. The in-kind penalty project is not design
ed to credit the violator for
restoration or remediation efforts that may be already require
d, but to offset a portion of
the cash penalty assessed. The in-kind penalty should
be enough to ensure future
compliance with l-IAR § 13-5 and HRS I 83C, by the violato
r and to deter other potential
§
violators from non-compliance.

2.1.7

Violation of existing approved Conservation District
Use Permit (CDUP) conditions will
be assessed on a case-by-case basis. Existing permit
violations, in which deadlines are
not met, may be individually assessed by the
Staff as to prior violator conduct,
knowledge, and compliance. Violation of permit condit
ions involving initiation and/or
completion of project construction, notification of start
and completion dates, failure to
file legal documents, etc., may be considered very minor
within the existing framework,
although it should be noted that such actions may result
in permit revocation. Failure to
perfonn proper cultural, archeological, or environment
al impact studies or failure to
implement proper best management practices as
identified in the standard permit
conditions may be assessed more severely by Staff,
as a moderate or major harm to the
resource, due to the potential of greater advers
e impacts to natural resources from the
violator’s failure to comply with the pennit condit
ions, may have occurred.
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d. Property. A responsible party may propose to donate
land to the departmcnl
as an in-kind penalty. Donations will be handled by the Depart
ment’s Legacy
Lands program or similar program.

b. Environmental Information and Environmental
Education projects. Any
information or education project proposed must
demonstrate how the
information or education project will directly enhanc
e the Department’s, and
preferably the OCCL’s, mission to protect
and conserve Hawaii’s
Conservation District Lands.
c. Capital or Facility improvements. Any capital
or facility improvement
project proposed must demonstrate how the improv
ement will directly
enhance the Department’s and/or public’s use, access
, or ecological value of
the conservation property.

a. Material and/or labor support for enviro
nmental enhancement or
restoration projects. The Department will give
preference to in-kind
projects benefiting proposed government-sponsor
ed environmental projects.
For shoreline violations, this may include state beach
nourishment projects
and dune restoration projects.

restoration, enhancement, information, or educat
ion project. In-kind penalties ate limitefi
to the following specific options:

Penalty Adjudication

up to $1,000

51,000-52,000

$2,000-s 10,000

$l0,000-$15,000

Chairrerson or Presiding
Officer
Chairperson or Presiding

Board

Board
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Minor and Very Minor harm to the Resource
The Board may delegate to the Chairperson or a Presiding Officer
the power to render a
final decision in minor and very minor conservation district violations
in order to provide
expeditious processing and cost effective resolution. The Chairperson
or appointed
Presiding Officer may adjudicate penalties to minor and very
minor violations
characterized by inadvertent or unintentional violations and
those violations which
caused minor or very minor hanri to the resource.

in which repeat violations, repeat violators, or egregious
behavior were involved, or
moderate to significant actual harm to the resource occurred.
The Board may also
adjudicate the payment of part or all, of the penalty as part
of an In-kind penalty.

Major and Moderate 1-larm to the Resource
The Board may adjudicate penalties to violations categorized
as causing or potentially
causing major or moderate hans(s) to the resource. The Board
may also adjudicate cases

Very Minor

Minor

Moderate

Major

Comparable Harm to Resource Tcoified land use oennie
nalty Adjudicator
and Penalty Ranee

Violation penalties may be adjudicated similarly to the harm
to resource indices in the
penalty guideline framework.

2.1.8

OF DAMAGES
NATURAL RESOURCES

ASSESSMENT
TO
PUBLIC
LAND
OR

10

While each case is unique and individual in nature, the Department may
not be able to
conduct detailed damage assessments in each case, and may refer to past
precedent,

restore them, may be applied to Hawaiian ecosystems on public lands:
such as Koa and
Ohia forests, coral reefs, seagrass beds, wetlands, dune amid beach ecosystems,
and other
important Hawaiian ecosystems.

may be applied to systems similar to the referenced ecosystem using the benefit
transfer
method. These valuations, to account for the loss of ecosystem services
and the cost to

Since all the ecosystem services provided by the ecosystem in question
cannot be
quantified (e.g., the aesthetic value), the values obtained are lower bound estimates,
and

be handled cumulatively.

The cost of a full-scale damage assessment by the Department
would be an
administrative cost, which could be recouped by the Board
from the landowner or
offender pursuant §HRS l83C-7. In some cases, the damage
to public lands or natural
resources may occur on more than one ecosystem or habitat type,
(e.g., sandy beaches,
seagrass beds, and coral reefs). In such instances, damages for
all impacted systems will

Penalties to recoup damages to public lands or natural resources
for the purposes of
enforcement and remediation may be assessed in addition
to Conservation District
violation penalties assessed by the aforementioned guidelines.
The assessed total value
of the initial and interim natural resource(s) damaged
lost
or
(compensatory damages)
and the cost of restoration or replacement of the damaged
natural resource(s) (primary
restoration cost) along with any other appropriate factors, including
those named in HAR
§13-1-70, may be adjudicated by the Board. The total value
may be estimated on a per
annum basis, and then may be used to calculate the net
present value of the initial and
interim loss of natural resource benefits, until the ecosystem
structure, function, and/or
services are restored.

3

PRIMARY RESTORATION DAMAGES
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Returning the damaged and or severely degraded site to conditi
a
on similar to or better
than its previous ecological structure and function (e.g., a terrestr
ial system such as a Kos
(Acacia koa) forest) would include: (1) calculating the level
of ecosystem services to be
restored from carbon sequestration, climate regulation,
nutrient cycling, air and water
purification, erosion control, plant and/or wildlife habitat
, and any other services whtch

The cost of land or habitat restoration or replacement,
the cost of site monitoring, and Site
management may be assessed and charged as primal
y restoration datnages. Restoration
efforts will aim to return the damaged ecosystem to
a similar ecological structure and
function that existed prior to the violation. In cases in which
the damaged ecosystem was
predominately composed of non-native species, restora
tion efforts must re-vegetate
Conservation District land and public lands with non-in
vasive species, preferably native
and endemic species when possible. The use of native
and endemic species may thus
result in the restoration of ecological structure and functio
n critical for the survival of
endemic Hawaiian species.

3.1

The Board may allow restoration activities and damag
e penalties to be conducted and/or
applied to a site different from the location of the
damaged area where similar physical,
biological and lot cultural functions exist. These assesse
d damages are independent of
other, city, county, state and federal regulatory
decisions and adjudications. Thus, the
monetary remedies provided in HRS 1 83C-7 are cumul
ative and in addition to any other
§
remedies allowed by law.

economic ecosystem valuations, and other publish
ed environmental valuations to
estimate and assess damages on smaller scales
(for valuations and publication examples
see Appendix C: References and Appendix D: Damag
es Examples). Using the benefit
transfer method to apply past precedents and publish
ed valuations in some situations
would allow the Department to focus its administrativ
e duties and time on remediation
and restoration efforts. However, as ecological valuati
on and research continue, more
comprehensive estimates may be produced and utilize
d.
COMPENSATORY DAMAGE CALCULAT
ION
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These natural resource damages may be assessed using econom
ic valuation techniques to
estimate the total value(s) of the natural resource(s)
damaged on a per area basis,
including: total ecosystem service value, total annual benefit
s, the msrket value of the
natural resource, or any other factor deemed appropriate. The
total value of the present
and interim natural resource damage may be estimated
by calculating the net present
value of these lost benefits, values and services. The net presen
t value may be calculated
using a discount rate to scale the present and future costs
to the public, of the Interim
losses of ecosystem services over the restoration time. The
restoration time may be

The total value of the natural resource that is lost or damag
ed may include the initial and
interim values of the ecosystem services provided by the
natural resource or habitat, and
the social-economic value of the degraded site, until
the ecosystem structure, function,
and/or services are restored. Assessing the damag
es to the resource could include:
estimating the loss of ecosystem services of carbon seques
tration, climate regulation,
nutrient cycling, plant and/or wildlife habitat, biodiversity,
air and water purification,
erosion control, coastal protection, the loss of benefit
s to tourism, fisheries, society,
cultural inspiration and practices, and any other services which
may be valued.

Compensatory damages to public lands or natural
resources may be assessed and charged
to the violator to compensate for ecosystem
damage and lost initial and interim
ecosystem services to the public, All Divisions of
the Department may coordinate their
resources and efforts along with existing ecosys
tem valuations and publications (Sec
Appendix C and D for examples) to derive the estima
ted total value of the natural
resource damaged until the ecosystem structure, functio
n, and services are estimated to be
recovered.

3.2

may be valued; (2) purchase, production and out-pla
nting of Koa seedlings; and (3)
monitoring, maintenance, and management for
the time period of mature growth of—4060 years, to achieve mature canopy structure, native
under-story, snd an acceptable level
of lost ecosystem structure, function and/or service
s restored.

ADJUDICATION OF DAMAGES
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(B) (Site Plan)

Very Minor

$lO,000-$15.000

Up to$ 1,000

$2,000-$lO,000
$l,000-$2,000

D (Board)

C (Departmental)
B (Site Plan)

Penalty Range

dentified land use permit
beginning wills the letter

Moderate
Minor

Harm to resource or
øfcntiol for harm to
rmource
Major

Table I. Penalty Guideline Framework

APPENDIX A: GUIDELINE FRAMEWORK TABLES

In addition to the damages and penalty violations assesse
d, the Department is allowed to
recoup all administrative costs associated with the
alleged violation pursuant to HRS
§ I 83C-7(b). All penalties assessed will be in compliance with HRS § I 83C-7(c) and will
not prohibit any person from exercising native Hawaiian
gathering rights or traditional
cultural practices.

The adjudication of primary restoration damages
and compensatory damages will be
adjudicated by the Board due to the complexity
of the assessment process and to assure
proper checks and balances, including adequate public
notice and a public hearing.

3.3

In other instances, a habitat equivalency analysis (HEA)
or a resource equivalency
analysis (PEA) may be used to scale equivalent habitat
or wildlife losses for estimating
both ecosystem damage penalties and restoration efforts
.

estimated as the number of years for the damag
ed natural resource or ecosystem to reach
maturity andlor the ecosystem structure and functio
n to be restored similar to the pre
violation state. The discount of future losses and
accrued benefits may be used its the
valuation of mitigation efforts performed by the violato
r. For example the restoration
conducted immediately after damage occurred may
be calculated to have a higher present
benefit worth than the benefit of restoration activit
ies undertaken a year or two later.
gjjg
Compprablg Harm to Resource
Peuttv Range
Removal of more than
Major
l0,000-$15,000
10,000 sq. ft.
Removal of Vegetation or of
Moderate
$2,000-$I0,000
,000-10,000 sq. ft of vegetation
Removal of less than 2,000 sq. ft. Minor
I ,000-$2,000
vegetstion
Clearing of Invasive si noxious
Very Minor
U to $1 ,000°
vegetation
Note: According to Table 2, the clearing ofvegetation may incur
a penalty of up to SI! sq.ft., as clearing 10,000
sq.ft. Statfcould assess a penalty of $10,000. The clearing of threatened,
endangered or commercially valuable
plants, will be addressed on a case-by-case basis, bat depending
on the importance of the species may incur a
penalty of up to $15,000 per plant.

Table 2. Vegetation Removal

“Department” means the Department of Land and Natural
Resources.
“Departmental Permit” means a permit approved by the Chairperson.

Ecosysiem Vainailons htip://www.ecosysle,nvaiuaLioe.org/boneiimiransfer
.i,tm

For example: carboii sequestration, climate regulation, nutrient
cycling,
plant and/or wildlife habitat, biodiversity, air and water
purification,
erosion control, coastal protection, the loss of benefits
to tourism,

(11) “Discounttng” means an economic procedure that weights
past and future benefits
or Costs such thaI they are comparable with present benefits
and costs.
(12) “Ecosystem Services” means natural resources and
ecosystem processes, which
may be valued according to their benefits to humankind.

(10)

(9)

(6)

“Chairperson” means the chairperson of the board of land
and natural resources
“Civil Resource Violations System” or “CRVS” means
a system of administrative
law proceedings as authorized under chapter
1 99D, HRS, and further prescribed in
Subchapter 7, 13-1, HAR, for the purpose of processing
civil resource violations.
(7)
“Compensatory Damages” means damages for compensatio
n for the interim loss
of ecosystem services to the public prior to full recovery.
(8)
“Contested Case” means a proceeding in which the
legal rights, duties, or
privileges of specific parties are required by law to
be determined after an opportunity for
an agency hearing.

(5)

(2)

“Baseline” means the original level of services provided
by the damaged resource.
“Benefit Transfer Method” estimates economic
values by transferring existing
benefit estimates from studies already completed for
another location or issue.
7
(3)
“Board” means the Board of Land and Natural Resources.
(4)
“Board Permit” means a permit approved by the
Board of Land and Natural
Resources.

(I)

Definitions:

APPENDIX B: DEFINITIONS

Liahiii,.Ch 62B-54.

Defiumiiiomm adopted from Ftoiids iSepasiment

of Envixormientat t’rotoctino. 2jL

as building a house, while a “minor harm to the resource(s,)”
may be

For example, “major harm to the resource’s,i’ would be associated
with a
major land use violation that would have likely required a Board Permit,
such

and was not of a substantial nature either individually or cumulatively
.

(b) “Moderate Harm to Resource” means an adverse impact(s),
which can
degrade water resources, degrade native ecosystems and
habitats, and/or
reduce the structure or function of a terrestrial, littoral on
marine system (but
not to the extent of those previously defined as those in
(a)).
(c) “Minor Harm to Resource” means limited to short-term
direct impacts
from small scaled construction or shoreline or vegetation alteration
activities.
(d) “Very Minor Harm to Resource” means an action in which
the impact on
the water resource or terrestrial, littoral or marine ecosystem
was insignificant,

(a) “Major Harm to resource” means a significant
adverse impact(s), which
can cause substantial adverse impact to existing natural
resources within the
surrounding area, community or region, or damage
the existing physical and
environmental aspects of the land, such as natural
beauty and open space
characteristics

“Hann to resource” means an actual or potential
impact, whether direct or
indirect, short or long term, acting on a natural,
cultural or social resource, which is
expected to occur as a result of unauthorized acts
of construction, shoreline alteration, or
landscape alteration as is defined as follows:

(14)

(13) “Grossly negligent” violation means conscious
and voluntary acts or omissions
characterized by the failure to perform a manifest
duty in reckless disregard of the
consequences.
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recreation, scientific discovery, fisheries, society, cultural
inspiration and
practices, and any other services which may be valued.

“OCCL Administrator” means the Administrator of the
Office of Conservation

“Net Present Value” means the total present value (PV)
of a time series of cash

(23) “Willful violation” means an act or omission which
is voluntary, intentional and
with the specific intent to do something the law forbids,
or fail to do something the law
requires to be done.

“Site Plan” means a plan drawn to scale, showing the actual
dimensions and shape
of the property, the size and locations on the property of
existing and proposed structures
and open areas including vegetation and landscaping.

(22)

prior baseline state.

(19)

“Party” means each person or agency named or admitt
ed as a party.
“Person” means an appropriate individuals, partnership,
corporation, association,
or public or private organization of any character other
than agencies.
(20) “Presiding Officer” means the person conduc
ting the hearing, which shall be the
chairperson, or the chairperson’s designated representative
.
(21) “Primary Restoration Damages” means the costs to
restore the damaged site to its

(18)

and Coastal Lands.

(17)

flows.

(16)

“Knowing” violation means an act or omission done with awaren
ess of the nature
of the conduct.

(15)

associated with minor land uses requiring an admin
istrative Site Plan
Approval, Jr building a small accessory structure.

http:flwww.dep.state.flfus/beaches/publicationsl
pdV’62b-41 .pdf

Florida Department of Environmental Protection. 2000. Rules and proced
urcajgr
application for coastal construction permits. Ch. 62B-41.

www.dep.state.fl.us/adminldepdirs/pdf/923.pdf

Florida Department of Environmental Protection. 2007. Progra
m Directive 923.
Settlement guidelines for civil and administrative penalties.

Florida Department of Environmental Protection. 2000 Admin
istrative Fines and Damage
Liability, Ch. 62B-54. http://wwwdep.state.fl.us/legal/Rules/beach
/62b-54.doc

Florida Department of Environmental Protection. Damage Costs in
Seagrass Habmtats.
http://www.dep.state.fl.us/coastallhabitats/seagr
ass/awareness/darnage_costs.htm

p. 253-260.

Costanza, R., d’Arge, R., de Groot, R., Farber, S., Grasso
, M., Hannon, B., Limsmburg, K.,
Naeem, S., O’Neill, R.V., Paruelo, J., Raskin, R.G., Sutton,
P., van den Belt, M.
1997. The Value of the World’s Ecosystem Services and Natura
l Capital. Nature 387

Costanza, R. and Farley J. 2007. Ecological economics
of coastal disasters: Introduction
to the special issue. Ecological Economics 63 249-25
3.
p.

Conservation International. 2008. Economic Values of
Coral Reefs, Mangroves, and
Seaasses: A global Compilation. Center for Applie
d Biodiversity Science,
Conservation International, Arlington VA, USA.

Cesar, H., van Beukering, P., Pintz, S., Dierking 1. 2002. Econo
mic valuation of the coral
reefs of Hawaii. NOAA Final Report NA 160Al449.
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http://www.maine.gov/doc/lurc/reference/cluprev
/CLUP_PWDraft..pg5.shtml

Maine Land-Use Regulation Commission. 2007. 2008
Workshop Draft Comprehensive
Land Use P1an for areas within the jurisdiction.

NOAA Coastal Services Center. Habitat Equivalency
Malysis.
www.csc.noaa.gov/coastal/econornics/habitateq
u,htrn

Pilaa enforcement (KA-02-lO) (Primary Restorstion Cost)
Damage to Coral reef ecosystems was assessed for restora
tion activities according to
Florida guidelines, as $5,830,000 for 5,380 m
2 of coral reef damage. This calculation

Cesar et al 2002 (Ecosystem Service Valuation)
Cesar et al. used a Simple Coral Reef Ecological Economic Model
(SCREEM) to assess
Hawaiian coral reefs based on the annual benefits of the
coral reefs to recreation/tourism,
property amenities, biodiversity, fisheries and education. The
annual benefits and total
economic value could then be expressed on a ‘per area’ basis.
This study found the total
annual benefits of the coral reefs of Hanaurna Hay to be
$37.57 million 2
($2,56,
)
8/sn of
the coral reefs in Kihei to be $28.09 million ($65/rn
) and the coral reefs on the Kona
2
coast to be $17.68 million ($t9/rn
).
2

Florida Department of Environmental Protection (Civil
Damages):
The DEP can impose fines of up to $1 000/rn
2 of reef damaged and is dependent on the
absence of extenuating circumstances such as weathe
r conditions, disregard of safe
boating practices, navigational error, whether the vessel operato
r was under the influence
of drugs or alcohol etc.

Coral

The following are only brief past estimates used
in Hawaii and other states; they are by
no means comprehensive or limiting. These are
intended to be examples for possible
assessments and rernediation efforts not as templa
tes, As previously stated each case will
be handled individually to account for unique ecolog
ical, economic and cultural impacts.
The following are organized by habitat type.

Examples of Damage Assessments and Possib
le Remethation Efforts

APPENDIX D: DAMAGES EXAMPLES

per/ares basis)

+monitOring

or net present total value of ecosystem services lost until recove
ry
+vegetation planting

+$75 per each additional yard

$100 for the first yard damaged

2
of damage to seagrass beds for the first yd
2
damaged and 2
$75/yd per each additional 2
yd damaged.

Scaerass beds (Compensatory Damaae)
The Florida DEP fines offenders $1 00/yd

+Plus Cost of Management

+Plus Cost of Monitoring

+Plus Cost of cleaning sediment from reef
+PLus Cost of cleaning sediment/mud from beach sand
+Plus Cost of coral reestablishment

+Plus cost of Remediation

Plus the estimated net present value of ecosystem service
s lost until recovery. (This may
be more if damage loan area such as Hanautna Bay with
increased recreational economic
revenue.)

(#in2 x $1000)

Thus damage to corals may be calculated as follows:
# Number of square meters of coral damaged
X Multiplied by $1,000 (or estimated value of coral on

by Cesar et al. 2003 estimated a 25 year period for recove
ry of ecological impacts).

was similar to the estimated cost of remediation efforts
$390,000 to clean 5,000 yd
3 of
beach sand. However between 30,000-50,000 yd
3 was estimated to be impacted, totaling
$2,300,000-$3,900,000. Whilecleaning the sediment from the
reef was estimated to Cost
approximately $845,000 (for the 13 acres, or $65,00 for
0
). This totaled between
2
lOin
$3,100,000 and $4,700,000, and did not include coral
colony re-establishment. An
additional $630,000 was estimated for the 10-yea monito
r
ring period, (however studies

(In some circumstances the loss of beach resources may be assesse
d in conjunction with
other ecological impacts listed above, such as coral reefs and sea
grass beds.)

+Plus cost of native dune vegetation

+Cost of lost revenue due to altered Beach resources
(compensatory)
+primary restoration costs
+Plus cost of cleaning of sediment/mud from beach
area (if necessary)
+Plus cost of beach nourishment (sand replacement)

Minimum penalty cost of restoration and potential negativ
e ecological, social and
environmental impacts should be included in the assessm
ent of damaged, degraded or
lost sandy beaches. As one of Hawaii’s greatest natural
resources the following should
be included in the minimum penalty assessment, howev
er, as ecological valuation and
research continue, more comprehensive estimates may
be produced. In KA-02-10 Pilaa,
$390,000 fine was estimated to clean 5,000 y& of beach.

Sand Beaches (ex. Of Primary Restoration Costs)

Tree or
Vegetation
Status

I

Penalty Adjustments
Range Mark AcI3.
Choice #1-8)
Multi-day (II
;ayo)

2. Actual environmental damage extent (offsite

Description:

Penalty Total:
Penalty Adjustments and Descriptions (please
attach additional adjustments and
descriptions, including but not limited to those listed
in §13-1-70)
I. Actual environmental damage extent (onsite)

Total

____________________

___

1-__

Violation Permit Harm to
ype
Prefix Resource
(D,C, H) (actual &
otential)

Part 1- Penalties

Date:

OCCL Staff Member:_______________________
_____

TMTC’

Violator’s Name(s):_

APPENDIX E: PENALTY CALCULATION WORK
SHEET

Total multi-day:

Number of days to multiply penalty:

Multi-day penalties

Total Adjustment: up/down_

Description:_

8. Other.

7. Did the violator receive Economic or commercial gain
through non-compliance?

6. Does the Violator have a Financial Hardship?

5. Was the violator Responsive and exhibit
a level of cooperation of with the
Department and/or Staff?

4. Was the violation repetitious or of a long duratio
n?

3. Does the violator’s have a history of violations?

