STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCESOFFICE OF
CONSERVATION AND COASTAL LANDS
Honolulu, Hawaii
November 14, 2014
ENF: OA-l4-50
Board of Land and
Natural Resources
State of Hawaii
Honolulu, Hawaii
REGARDING:

Unauthorized repair of a seawall in the Conservation
District Resource Subzone

LANDOWNER:

LTC Winston M. Marbella

LOCATION:

Pupu Place, Ewa District, Island of Oahu, Hawaii

TMK:

(1) 9-1-027:016

AREA OF PARCEL:

6215 sq. ft.

AREA OF USE:

-700 sq. ft.

SUBZONE:

RESOURCE

DESCRIPTION OF AREA:
The subject property is a shoreline parcel located at 9 1-447 PUpü Place in Ewa Beach on
the Island of Oahu (Exhibit 1). The parcel has approximately 65-feet of shoreline
frontage and is part of the western-most development in Ewa Beach located east of, and
adjacent to, One’ula Beach Park. The parcel includes an existing residential structure
(built in the 1960’s), similar to the other neighboring residential parcels. All of the
parcels located along PüpU Place were built on top of an elevated limestone bench that
extends seaward (makai) into the ocean, and have makai property boundaries that
undulate in line with the existing rocky shoreline (Exhibit 2). The limestone bench has
an approximate elevation of 6-7 feet above sea level (asi).
The subject property makai boundary includes a small indent/cove in the center of the lot
which is flanked by two promontories of the limestone bench on either side; therefore,
wave run-up is exacerbated by the funneling of water through the rocky shoreline. The
neighboring parcels to the subject property have constructed large seawall structures for
protection from high wave events, both of which extend further and higher than the
subject seawall structure (Exhibit 3).
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While the subject parcel is not located in the Conservation District, it does border the
shoreline; lands situated makai of the shoreline are considered to be within the State Land
Use (SLU) Conservation District Resource Subzone. On August 19, 2014, staff from the
State Department of Land and Natural Resources Office of Conservation and Coastal
Lands (OCCL) visited the subject parcel, neighboring parcels and shoreline area to
evaluate the site and the existing wave conditions during an average diurnal high tide. It
was found that most, if not all, of the shoreline properties located along Pupil Place have
some form of hardened shoreline structure in place; including the nearby City and County
of Honolulu managed shoreline access right-of-way (Exhibit 4) which provides limited
access to the limestone bench area. Additionally, during the site visit staff observed
waves sending water over the existing wall structures of the subject property (Exhibit 5,
5a).
ALLEGED UNAUTHORIZED LAND USES:
This enforcement action is being pursued due to the alleged unauthorized reconstruction
of an existing seawall structure, a portion of which is located seaward (makai) of the
property according to survey maps and historical evidence. The portion of the seawall
reconstruction project that was completed makai of the shoreline lies within the State
Land Use Conservation District, Resource Subzone.
Historical Alleged Unauthorized Construction:
There is a long history of shoreline development on the subject property, although
evidence for State or County authorization and approvals is non-existent. Listed below is
the information obtained by this office relating to the shoreline structure:
1. A review of historical photographs of the subject parcel indicates that some form
of a seaward wall type structure was existing on the property in 1967 (Exhibit 6);
2. A shoreline certification, completed in 1971 for an addition to the SFR, indicates
that an “existing tile wall” was located in the survey, and appears to be
comparable to the wall shown in the 1967 photograph (Exhibit 7);
3. A photograph of the site from 1986, provided by the CCH-DPP, (Exhibit 8)
reveals that no walls are present makai of the residence; it is possible that the
existing wall that was shown in previous photographs and surveys was buried or
removed;
4. Photographs of the site from the 1990’s show that the owner of the property at
that time constructed a retaining walL’seawall structure sometime between 1995
(Exhibit 9) and 1997 (Exhibit 10). The location of the wall in the 1997
photograph indicates that the current wall structure (Exhibit 11) is in
approximately the same location and orientation as the original wall constructed
between 1995 and 1997.
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It should be noted that no record of any building permit, approval or authorization are on
file with either the CCH-DPP or the OCCL for the original construction of the wall
during the 1990’s. Typically a shoreline landowner who requests approval to conduct
repairs, reconstruction, and/or maintenance to an existing shoreline erosion control
structure must go through an regulatory process between, in this case, the City and
County of Honolulu Department of Planning & Permitting and the Department of Land
and Natural Resources (DLNR). The landowner must first obtain a Shoreline
Certification to determine the official location of the shoreline; from that the landowner
can apply for, or determine, the Shoreline Setback Variance (SSV) which will assist in
the siting of the shoreline erosion control structure. Additionally the location of the
shoreline determines jurisdiction between the County and State which dictates the
specific regulatory requirements for each agency. This process is in place to provide
transparency concerning project details, environmental impacts and projected outcomes
or objectives, and to make sure that the work is conducted in manner conducive for the
health of Hawaii’s coastal areas.

ANALYSIS:
The department and Board of Land and Natural Resources has jurisdiction over land
makai of the shoreline as evidenced by the upper reaches of the wash ofthe waves other
than storm and seismic waves, at high tide during the season of the year in which the
1
highest wash ofthe waves occurs, usually evidenced by the edge ofvegetation growth, or
the upper limits of debris left by the wash of the waves, pursuant to Hawaii Revised
Statutes (HRS) §205A- 1.
On September 23, 2013 the City and County of Honolulu Department of Planning and
Permitting (CCH-DPP) issued a Notice of Violation to the landowner of the subject
parcel regarding land uses on the makai side of the property (Exhibit 12). The NOV cites
the violation(s) as: Wooden deck, concrete slab, hot-tub type structure and seawalls
constructed in the Shoreline Setback area without a variance.
The current owner (Marbella) purchased the property in May. 2013, which included the
residence,
an existing seawall/retaining wall structure (Exhibit 13).
In July. 2013 a large storm event (Hurricane Flossi) sent waves crashing over the exiting
seawall (Exhibit 14), ultimately damaging the makai side of the residence and existing
wall structure. The owners, worried about their residence, determined that emergency
action was necessary to protect the residential structure and therefore proceeded to
reconstruct the existing wall (Exhibit 15) to provide additional protection from further
wave-induced damage and hazards. During this emergency reconstruction project the
current property owner (Marbella) was unaware of the appropriate State and County
regulations, permitting, and approval processes necessary to repair the damaged structure
that was built by a previous landowner
After a thorough review of aerial photographs, oblique aerial photographs, historical
shoreline/site photographs, and information from the CCH-DPP staff believes that there
sufficient evidence that the reconstruction of the previously existing seawall has been
3
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conducted on public trust lands. Based on the information reviewed the OCCL believes
there is sufficient cause to bring this matter to the board since it is evident that an
unpermitted land use has occurred within the Conservation District Resource Subzone
pursuant to the Hawaii Administrative Rules (HAR) § 15-15-20 Standards for
Determining “C” Conservation District boundaries:

•

It shall include lands having an elevation below the shoreline as stated by §205A1, HRS, marine waters, fishponds, and tidepools of the State, and accreted
portions of lands pursuant to 5O1-33 HRS, unless otherwise designated on the
district maps. All offshore and outlying islands of the State are classified
conservation unless otherwise designated on the land use district maps.

HAR Chapter 13-5, and HRS Chapter 183C, regulates land uses in the Conservation
District by identifying list of uses that may be allowed by a Conservation District Use
Permit (CDUP). The chapters also provide for penalties, collection of administrative
costs and damages to state land for uses that are not allowed or for which no permit had
been obtained.
The penalty range for the unauthorized land uses will be substantially determined based
on the type of permit that would have been required, had the current landowner
(Marbella) applied to the DLNR to conduct the identified land uses. In this instance there
was an existing unauthorized seawall in place prior to the purchase of the property by the
current landowner. It wasn’t until the current landowner reconstructed the existing wall in
2013 that an enforcement action was initiated by the State and County.
Pursuant to Hawaii Administrative Rules (HAR) §13-5-22, P-8, STRUCTRES AND
LAND USES, EXISTING (C-i) Moderate alteration of existing structures, facilities,
uses, and equipment.
Under the Penalty Guideline Framework (Exhibit 16) these actions are considered
“Moderate” since the identified land uses would require a Departmental Permit under the
permit prefix “C”. This violation follows a penalty range of $2,000 to $10,000 plus
administrative costs. Therefore under the Penalty Guideline Framework these
unauthorized land uses are considered a Moderate harm to resources or potential harm to
resources.
DISCUSSION:
Coastal development is a serious impediment to protecting and preserving coastal
ecosystems, recreation and processes. In this case the subdivision, and subsequent
residential development, was created at a time (c. 1958) when mean sea level was at a
lower elevation, and coastal erosion, sea level rise and climate change were not necessary
attributes for regulatory discussions. Typically, rocky coastlines have lower erosion rates
than soft or sandy beaches, leading some to believe that properties at these types of
shorelines will not be affected by high tide events or heavy wave action. This notion has
led to development, including Single Family Residences, to be built within feet of rocky
shorelines and subsequent heavy wave action; it appears that the ma/cal construction that
4
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placed this residence within 10-feet of the shoreline was fully approved by the CCH-DPP
via their shoreline setback variance process.
The OCCL normally employs a no tolerance policy with regards to the unauthorized
construction of any type of shoreline erosion control structure. In this instance, however,
unusual circumstances have revealed this is a more complex problem than is typically
found in these cases. It is clear that the current landowner (Marbella) did not build the
original seawall structure; sufficient evidence shows that it existed many years prior to
Marbella purchasing the property. Additionally, based on photographic and other
historical evidence, the reconstruction of the existing wall structure occurred landward of
the original makai face (i.e., towards, and into the SLU Urban District); the wall was not
extended seaward (makai) of its original position. However, when the wall was
demolished, the shoreline recessed into the property (e.g., wave wash/splash). It is the
opinion of the OCCL that the rebuilding of the wall therefore occurred within the
Conservation District Resource Subzone.
In shoreline enforcement cases the OCCL aims to rectify the situation by either, 1)
recommending removal of the structure, 2) imposing fines, andlor 3) requiring the
landowner apply for an after-the-fact (ATF) Conservation District Use Permit (CDUP)
through the DLNR. In this case, however, removal would cause more damage to the near
shore area, and would severely minimize the protection level that currently exists on the
makai side of the residence. Additionally, the removal of the structure would not change
or improve shoreline access, shoreline recreation, or cultural uses in this area. Given the
specific circumstances surrounding this case the OCCL would be willing to allow the
current landowner to apply for an ATF permit.
It should be noted that a portion of the unauthorized work occurred landward (mauka) of
the shoreline and therefore is located within the State Land Use Urban District, outside
the jurisdiction of the OCCL. The landowner has been working with the CCH-DPP to
mitigate the work done in the Urban District portion of the parcel. The CCH-DPP has
stated that the complete removal of wood decking and a tub structure would effectively
“correct the violation” via CCH regulation and rules; at this time the landowner is
planning to comply.
Staff reiterates that while the current landowner allegedly reconstructed an existing
erosion control structure within the shoreline area of the subject parcel, it was in direct
response to the high energy shoreline and heavy wave action that occurs regularly in this
area. As stated above, a majority (if not all) of the residential lots located in the vicinity
of the subject property are protected by hard shoreline erosion control structures (i.e.,
revetments and rock seawalls) (Exhibit 17).
If the current landowner is successful in obtaining approval via an ATF CDUP for the
existing seawall structure, it should be noted that the landowner would also be required to
obtain a Shoreline Easement through the DLNR Land Division for the portion of the
improvements that extend seaward of the property boundary.
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FINDINGS:
1.

That the landowner did in fact, authorize, cause or allow the reconstruction of a
shoreline erosion control structure to occur; and

2.

That the unauthorized land uses occurred within the State Land Use Conservation
District, Resource Subzone.

As such, staff recommends as follows:
That, pursuant to HRS § 1 83C-7, the Board finds the landowner in violation of HRS
§183C-7 and HAR §13-5-6, and is subject to the following:
1. The landowner is fined $2,000 in one instance for violating the provisions of HRS
§183C-7, and HAR § 13-5-6, for the unauthorized reconstruction of an existing
seawall seaward of TMK. (1) 9-1-027:016 by failing to obtain the appropriate
approvals within the Conservation District;
2. The landowner is fined an additional $250.00 for administrative costs associated
with the subject violations;
3. The landowner shall pay all designated fmes and administrative costs ($2,250)
within ninety (120) days of the date of the Board’s action;
4. The landowner shall complete and submit an After-the-Fact (ATF) Conservation
District Use Application (CDUA) and all appropriate documents for the seawall
repair project to the OCCL within one-hundred and twenty (180) days of the
Board’s action;
5. That in the event of failure of the landowner to comply with any order herein, the
matter shall be turned over to the Office of the Attorney General (OAG) for
disposition, including all administrative costs.
Respectfully submitted,

Alex J. Roy, M.Sc., P nner
Office ofConservation and Coastal Lands
Approved for submittal:

Jr., Chairperson
Board ofLand and Natural Resources
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1967 Aerial photograph which
shows the approximate location of
the “existing tile wall” (inside
yellow box).
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DEPARTMENT OF PLANNING AND PERMI•

CITY AND COUNTY OF HONOLULU
650 SOUTH KING STREET

*

HONOLULU, HAWAII 98813

Fec (808) 768-4400

Notice of Violation
Violation No.: 20131N0V-09-124 (SV)

Date: September 24, 2013

Owner(s)
Mathella, Winston M & Mafla T
91-51? Pupu Street
Ewe Beach, HI 96706

Contractor(s)

TenantMolator

Architect/Plan Maker

Lessee

&gn

neineer

TMK 9-1-027016

91-517 PUPU ST Ewa Beach 96706

Specific Address of Violation: 91417 Pupu Street
I have inspected the above-described premises and have found the following violations of City and County of Honolulu’s laws and
regulations governing same:
Codes and/or Ordinance(s)

and Section(s)

Violation(s)

ROH 1990, as amended, Chapter 23
Section 23-1.5(b)

Wooden dock, concrete slab, hot tub-like structure and seawalls
constructed in the Shoreline Setback area without a variance
Please correct the violation within the tIme specified below.

You are hereby ordered to obtain permit(s) and/or correct violation by October 24, 2013.
Restore the area immediately and complete all work wIthin 30 days from the date of this notice.
Please call the undersigned after the corrections have been made.
You are reminded that if no action is taken within the specified
time:
1. A Notice of Order will be Issued by the Department of Planning and Permitting imposing CIVIL FINES for the specified
violations; and/or
2. ThIs matter may be referred to the Prosecuting Attorney and/or Corporation Counsel for appropriate action.
Special
Instructions:

If you obtain a variance, you are still required to apply for building permit to correct the above violation.

Inspector:

,1tScI.
steve Cheung

Phnd 768-8114

for the OWector Department of Planning and nTtUIng

JF; QI4-V

EXHIBIT (2

JobId: 50515331

Initial Print Date: Monday Septenfoer23. 2013 3:42 pm

Externalld: 050308945-002
Page 1 of I
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Photo taken June 2013, showing the existing seawall prior to repair
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Relating to penaltiesfor violations within the Conservation nistrict
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TABLE OF CONTENTS
INTRODUCFION

I

INTRODUCTION

DISTRICT

SCHEDULE GUIDELINES

CONSERVATION
VIOLATION
PENALTIES

downward adjustments. The staff of the OCCL (Staff) will use these penalty schedule
guidelunes to issue violation notices and to make recomniendations to the Board of Land

The Staff will treat each case individually when assigning conservation district penalties
using the following framework, and additional considerations and factors for upward or

destroys natural resources protected under Chapter §183C, HRS.

committed by an individual(s) that conducts an unauthorized land use and that impairs or

The charging and collecting of penalties is an enforcement tool that may be used
to
ensure future compliance by the responsible party and others similarly situated.
The
penalty amount(s) shall be enough to ensure immediate compliance with liAR §13-5 and
FIRS §183C, and cessation of illegal activities. Penalties will be assessed for each action

2

Civil Resource Violation System (CRVS).

administrative penalties. These guidelines are to be used for internal staff guidance, and
should be periodically reviewed to determine their effectiveness, and whether
refinements arc needed. These guidelines are consistent with lIAR §134, Subchapter 7,

Office of Conservation and Coastal Lands (OCCL) with a framework to systematicall
y
carry out its enforcement powers, in the determination and adjudication of civil and

This document Conservation DLrtrjct Violation Penalties Schedule Guidelines and
Assessment ofDamages to Public Land and Natural Resources is intended to provide the

Hawaii Revised Statutes (HRS) § 183C-7 was amended on July 7, 2008 to increase
the
maximum penalty for a Conservation District violation to up to $15,000 per violation, in
addition to administrative costs, costs associated with land or habitat restoration,
and
damages to public land or natural resources, or any combination thereof.

1

PENALTY CALCULATION

Porarhymasauts may hewoOmI op or doom, boroitre *$di4taiI cmmidaicm sad or Ihosami
orion of thodina domom,
aivnScorce nforyokciadkmo iuopaai, O*ormal roomS eras,
,romwoma ofotciulor, ulo. (5or2.I.4 A4ikkm9
Cornidu5mu ord

“Harm to rrmawm’ ii., inual or tcmatiuI impac4, o4méordircn or aÜaO, *.ofl or luag
Irnu, ,pari ua auarwu, cukarul or
,cáaI
whid, is ar nnomaarm art ofuwauthar .c*s,tmagnsujm,. auhmW,a, ortuadaray,ai
lmua
(Sor,mwho5 Dt 5) AdoprdfromF do
imenl ofEnWmaumafloI?oarctsao2(YJO4d,thumothw Fioor w,dttomcge
Lbilu, 0. 528-34.

considerations and factors (See 2.l.4), within the assigned penalty range Where Staff
was unable to associate the unauthorized use with a typical land use identified in liAR
§13.5, Staff may try to associate the action with the most similar identified land use in
HAR §13-5, or- according to the “harm to the resource” caused by the violation. Table 1

permit, the penalty maybe adjusted appropriately upward or downward according to the
“harm to resource” caused or potentially caused by the violator’s action and additional

Once the baseline for the penalty range has been estabtished according the required

Department or Board in order to avoid damage to the natural resource. This graduated
permit review framework corresponds to the level of actual or potential “harm
to the
resource” caused by the violation.

the level of review or scrutiny the unauthorized use would have received by the

of Land and Natural Resources (Department) or Board for pre-authorization to conduct
the identified use, under Hawaii Administrative Rules (lIAR) §13-5-22, 23, 24, 25.
Assessing the penalties according to the Conservation District permit type accounts for

The penalty range for these actions will be substantially determined based on the type
of
permit that would have been required if the individual(s) had applied to the Department

2.1

coats, damages to Public land or natural resources, and costs associated with land or
habitat restoration.

e

District penalties. These guidelines presume that all cases in which a violation
has
occurred, the Chairperson, Board, or Presiding Officer may also assess administrativ

and Natural Resources (Board), Chairperson of the Board of Land and Natural Resources
(Chairperson), or Presiding Officer, whom may ultimately adjudicate the Consetvation

IdentIfied Land Use Penalties

Tp tcSI,000

1,00042,000

2,000-$10,000

l0,000-S15,000

eeattvRanee

3

structures, major projects of any kind, mining and extraction, etc.

features, aquaculture. major marine construction or dredging, unauthorized shoreline

existing physical and environmental aspects of the land, such as natural beauty and open
space characteristics. Such actions may include, but are not limited to, unauthorized
single-lltmily residences or unauthorized structures, grading or alteration of topographic

resource” may include actions that cause substantial adverse impact to existing natural
resources within the surrounding area, community, ecosystem or region, or damage to the

-

of $10,000 $15,000 as a Board permit would have been required to minimize the
possibility of causing “major harm to the resource.” Examples of “itiot harm(s) to the

Major Harm to the Respurce/ Board Permit (D)
Violations identified with the required permit prefix (1)) may incur a penalty in the range

(Sra Plan)
3) (Site Plan)

tinor

feiy Minor

-

Table 1. Penalty Guideline Framework
lana to naonrre or ootontiai
teiittfled lead iiie oerailt
or harm to rasoarce
rehiahie with the letter
(aor
(BeanS)
(oderate
(Departniental)

The violation penalty range associated with each required permit will be assessed in
accordance with the following harm to resource indices in this graduated framework.

2.1.1

framework discussed in Section 2.1.1, Identified land use penalties.

Factors, Continuing Violations and Permit Non-Compliance, and In-Kind Penalties,
provide guidance for the upward or downward adjustment ofpenalties based on the initial

The first two of the following sections explain the idenlified and non-identifiod land use
framework. The next four sections: Tree Removal, Additional Considerations and

was created to demonstrate the penalty ranges for the type of required permit and “harm
to resource” (See 2.1.1 or Appendix A).

Non- Identified Land Use Penalties

4

Violations in which an unauthorized use is not identified in HAR §13-5-22, 23, 24, 25,
Staff may try to associate the action with the most similar identified land use in HAlt

2.1.2

temporary or insignificant, and was not of a substantial nature either individually or
cumulatively.

$1,000 may be incurred. These “very minor harm(s) to the resource” could be actions in
which the impact on the water resource or terrestrial, littoral or marine ecosystem was

In instances in which a permit with the B prefix should have been sought but are
considered to have only caused “very minor harm(s) to resource” a penalty of up to

Very MInor Hami to the Resource/(B’i Penntt

or minor shoreline activities or similar uses.

could be actions causing limited to short-term direct impacts including, but not limited to,
small-scaled construction, construction of accessory structures, installation of temporary

approval would have been required to assure that “minor harm(s) to the resource” are
minimized. “Minor harm(s) to the resource” may incur a penalty of $1,000-S2,000 and

Minor flarm to the Resource/Site Plan Approval (B Permit
Violations ideified with the requited permit prefix (B) may incur penalties ass site plan

maintenance dredging, agriculture, and animal husbandry, etc.

marine ecosystem.

ecosystems and habitats, and)or alter the structure or function of a terrestrial, littoral or
Such actions may include, but are not limited to, unauthorized
landscaping causing ground disturbance, unauthorized alteration, renovation or
demolition of existing structures or facilities, such as buildings and shoreline structures,

possibility of causing “moderate harm to the resource.” Examples of “moderate harm(s)
to the resource” may be adverse, impacts that degrade water resources, degrade native

Moderate Harm to the Resource/Departmental Permit (C
Violations identified with the required permit prefix (C) may incur a penalty in the range
of $2,000-$0,0O0, as a Departmental permit would have been required, due to the

However, the

‘ite Stiff u,d Seed Scrisiren in W..0l-09, OA-O5-40 ead HA-06.OX kent lionel the restyal olaacoaivc,
onesve, or
nosisat tree mare siuetise of ‘cleaing with mardstsyrmediedea plate

footage of vegetation removed (See Table 3 Vegetation Removal).

Past Staff recommendations and BoaM decisions have treated some cases of tree or
removal as one citation of vegetation clearinglvegctation removal, this practice may be
continued in violations resulting in minor or very minor harm to the resource. in
accordance with the identified land uses within BAR 13-5 the assessment of vegetation
§
removal has been based on a single citation of removal/clearing determined by the square

2.1,4 VegetatIon Removal/Vegetation Clearing

penalty of up to $15,000 per tree.

outlined in this schedule. However, the removal of any federally or state listed threatened
or endangered tree shall be considered on a one violation per tree basis, with a maximum

The Board, Department, or Presiding Officer also has the option of considering the
removal of more than one tree as a single violation, similar to the removal/clearing of
vegetation? If violation is considered as one violation, a fine amount of up to $15,000
may be incurred, utilizing the guidelines for Major, Moderate, Minor, and Vcry Minor

any native tree may incur a fine of up to $1,000 per tree. The removal of any invasive
tree shall be considered as removal/clearing of vegetation.

Violation penalties for the removal of any federal or state listed threatened, endangered,
or commercially valuable tree may incur a fine of up to $15,000 per tree. Removal of

2.1.3 Tree Removal

To categorize the violation as a “harm to resource” when no similar use is identified in
BAR §13-5. Staff will referto Table I and the definitions of the four violation types of
“harm to resource” (See Appendix B; Definitions).

§13-5 or according to the “harm to the resource” caused by the violation. Refer to the
above section, 1dent/Ied Land Use Penalties, for the most similar required permit prefix.

realty Range

11, to Si,000’

2,000-St 0,000

10.000415,000
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offense.

day (penalties for eveny day illegal actions continue) by the Department for each separate

Each day during which a party continues to work or otherwise continues to violate
conservation district laws, and after the Department has informed the violator of the
offense by verbal or written notification, the party may be penalized up to $15,000 per

2.1.6 ContInuing Violations and Permit Non-Compliance

Schedule; Factors tobe Considered.

not limited to, those ctons identified in HAR §13-1-70 Administrative Sanctions

After Staff applies the Conservation District violation graduated penalty framework to
identify the violation penalty range (1,2, and 3 found above), the Staff may incorporate
several considerations into the final assessed conservation district penalty including but

2.1.5 AddItional Considerations and Factors

Note The cltsrsig otiteenisted, dangeicd or commorcially vaicoble plesia wlfl be addrested on a nase.by-case
barb, but ilepeaSag en
ccofdtospccitr nny moor a penalty ofup to $15000 par pisac
According to Table 2, the clearing of vegetation stay incurs penalty of up to $1! sq ft., an clearing 10,000 sq.ft.
Stat’
could street penalty of 810.000.

egetation

tritnor

toderate

tenoval of Vegetation or of 2,00010,000 sq. It of vegetation

Leinoval of lens than 2,000 sq. IL
cgetition
learing of invasive or noxious

ttjOt

omoa,abk Harm to Reacorre

lemovalofmorethan lO,000t ft

Table 3. VegetatIon Removal

penalized on an individual plant basis of up to $15,000 per plant.

Department may see fit to assess the removal/clearing of threatened, endangered, or
commercially valuable plants similar to the modified tree removal framework and may be

In-KInd Penalties

fl S3C, by the violator and to deter other potential

7
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In-kind penalties will only be considered if (I) the responsible party is a government
entity, such as a federal agency, state agency, county agency, city agency, university, or
school board, or if(2) the responsible party is a private party proposing an environmental

violators from non-compliance.

compliance with HAR l3-5 and HRS

restoration or remediation efibrts that may be already required, but to ofThet a portion of
the cash penalty assessed. The in-kind penalty should be enough to ensure future

as a way to reduce the cash amount owed while allowing the Department to consistently
enforce its rules. The in-kind penalty project is not designed to credit the violator fur

Once the penalty amount has been established through the framework above, the
Department may determine that the full payment or some portion of the penalty may be
paid as an in-kind penalty project.
5 This would not serve as a way to avoid payment but

2.1.7

resource, due to the potential of greater adverse impacts to natural resources from the
violator’s fhilure to comply with the permit conditions, may have occulTed.

perform proper cultural, archeological, or environmental impact studies or fuilure to
implement proper best management practices as identified in the standard permit
conditions may be assessed more severely by Staff, as a moderate or major harm to the

file legal documents, etc., may be considered very minor within the existing framework,
although it should be noted that such actions may result in permit revocation. Failure to

not met, may be individually assessed by the Staff as to prior violator conduct,
knowledge, and compliance. Violation of permit conditions involving initiation and/or
completion of project construction, notification of start and completion dates, Iltilure to

Violation of existing approved Conservation District Use Permit (CDTJP) conditions will
be assessed on a case-by-case basis. Existing permit violations, in which deadlines are

-

to

protect and conserve Hawaii’s

B

Lands program or similar program.

as an in-kind penalty. Donations will be handled by the Department’s Lagacy

d. Property. A responsible party may propose to donate land to the department

the conservation property.

c. Capital or Facility Improvements. Any capital or thoility improvement
project proposed must demonstrate how the improvement will directly
enhance the Department’s and/or public’s use, access, or ecological value of

Conservation District Lands.

pretrably the OCCL’s, mission

information or education project will directly enhance the Department’s, and

b. £nvlro.mental information and Environmental Educailon projects. Any
information or education project proposed must demonstrate how the

and dune restoration projects.

projects benefiting proposed government-sponsored environmental projects.
For shoreline violations, this may include state beach nourishment projects

a. Material and/or labor support for envIronmental enhancement or
restoration projects. The Department will give prefrence to in-kind

restoration, enhancement, iulbrmation, or education project. In-kind penalties are limited
to the following specific options:

1.000-82,000

linor

..halrperson or Presiding
)fficer
hairlerson or Presiding
)fficer

board

bard

OF
DAMAGES

NATURAL RESOURCES

ASSESSMENT
TO
PUBLIC
LAND
OR

caused minor or very minor harm to the resource.

l0

While each case is unique and individual in nature, the Department may not be able to
conduct detailed damage assessments in each case, and may refr to past precedent.

Ohia forests, coral reefs, scagrass beds, wetlands, dune and beach ecosystems, and other
important Hawaiian ecosystems.

method. These valuations, to account for the loss of ecosystem services and the cost to
restore them, may be applied to Hawaiian ecosystems on public lands: such as Koa and

may be applied to systems similar to the referenced ecosystem using the benefit transfer

Since all the ecosystem services provided by the ecosystem in question cannot be
quantified (e.g., the aesthetic value), the values obtained are lower bound estimates, and

Minor and Very Minor Harm to the Resource
The Board may delegate to the Chairperson or a Presiding Officer the power to render a
final decision in minor and very minor conservation district violations in order to provide

expeditious processing and cost effective resolution. The Chairperson or appointed
Presiding Officer may adjudicate penalties to minor and very minor violations
characterized by inadvertent or unintentional violations and those violations which

seagrass beds, and coral reefs). In such instances, damages kw all impacted systems will
be handled cumulatively.

adjudicate the payment of part or all, of the penalty as part of an In-kind penalty.

The cost of a iI.sIl-scala damage assessment by the Department would be an
administrative cost which could be recouped by the Board from the landowner or
offender pursuant §BRS 183C-7. In some cases, the damage to public lands or natural
resources may occur on more than one ecosystem or habitat type, (e.g., sandy beaches,

services are restored.

annum basis, and then may be used to calculate the net present value of the initial and
interim loss of natural resource benefits, until the ecosystem structure, flmction, and/or

restoration cost) along with any other appropriate factors, including those named in IIAR
13-l-70, may be adjudicated by the Board. The total value may be estimated on a per

of the initial and interim natural resource(s) damaged or lost (compensatory damages)
and the cost of restoration or replacement of the damaged natural resource(s) (primary

Penalties to recoup damages to public lands or natural resources for the purposes of
enforcement and remediation may be assessed in addition to Conservation District
violation penalties assessed by the aforementioned guidelines. The assessed total value

3

in which repeat violations, repeat violators, or egregious behavior were involved, or
moderate to significant actual harm to the resource occurred. The Board may also

Major and Moderate Harm to the Resource
The Board may adjudicate penalties to violations categorized as causing or potentially
causing major or moderate harm(s) to the resource. The Board may also adjudicate cases

$1,000

2,000-810,000

,foderate

lery Minor

10,000-S15,000

4ajor

oarablaBi1oRcsourcr desidfl lend Ueoerm enalAiuica
ad Pooahv Ranne

penalty guideline framework.

Violation penalties may be adjudicated similarly to the harm to resource indices in the

2.1.8 Penalty Adjudication

PRIMARY RESTORATION DAMAGES

II

restored from carbon sequestration, climate regulation, nutrient cycling, air and water
purification, erosion control, plant and/or wildlilb habitat, and any other services which

Returning the damaged and or severely degraded site to a condition similar to or better
than its previous ecological structure and function (e.g.. a terrestrial system such as a Koa
(Acacia koa) forest) would include: (1) calculating the level of ecosystem services to be

endemic Hawaiian species.

and endemic species when possible. The use of native and endemic species may thus
result in the restoration of ecological structure and function critical for the survival of

function that existed prior to the violation. In cases in which the damaged ecosystem was
predominately composed of non-native species, restoration efforts must re-vegetate
Conservation District land and public lands with non-invasive species, preferably native

The cost of land or habitat restoration or replacement, the cost of site monitoring, and site
management may be assessed and charged as primary restoration damages. Restoration
efforts will aim to return the damaged ecosystem to a similar ecological structure and

3.1

monetary remedies provided in HRS §183C-7 are cumulative and in addition to any other
remedies allowed by law.

biological and icr cultural functions exist. These assessed damages are independent of
other, city, county, state and federal regulatoty decisions and adjudications. Thus, the

The Board may allow restoration activities and damage penalties to be conducted and/or
applied to a Site different from the location of the damaged area where similar physical,

and restoration efforts. However, as ecological valuation and research continue, more
comprehensive estimates may be produced and utilized.

transfer method to apply past precedents and published valuations in some situations
would allow the Department to focus its administrative duties and time on resnediatioa

economic ecosystem valuations, and other published environmental valuations to
estimate and assess damages on smaller scales (for valuations and publication examples
see Appendix C: References and Appendix D: Damages Examples). Using the benefit

COMPENSATORY DAMAGE CALCULATION

12

value of these lost benefits, values and services. The net present value may be calculated
using a discount rate to scale the present and future costs to the public, of the interim
losses of ecosystem services over the restoration time. The restoration time may be

estimate the total value(s) of the natural resource(s) damaged on a per area basis,
including: total ecosystem service value, total annual benefits, the market value of the
natural resource, or any other factor deemed appropriate. The total value of the present
and interim natural resource damage may be estimated by calculating the net present

These natural resource damages maybe assessed using economic valuation techniques to

cultural inspiration and practices, and any other services which may be valued.

nutrient cycling, plant and/or wildlife habitat, biodiversity, air and water purification,
erosion control, coastal protection, the loss of benefits to tourism, fisheries, society,

the social-economic value of the degraded site, until the ecosystem structure, function,
and.Ior services are restored. Assessing the damages to the resource could include:
estimating the loss of ecosystem services of carbon sequestration, climate regulation,

The total value of the natural resource that is lost or damaged may include the initial and
interim values of the ecosystem services provided by the natural resource or habitat, and

recovered.

resources and efforts along with existing ecosystem valuations and publications (Sec
Appendix C and D for examples) to derive the estimated total value of the natural
resource damaged until the ecosystem structure, function, and services are estimated to be

to the violator to compensate for ecosystem damage and lost initial and interim
ecosystem services to the public. All Divisions of the Department may coordinate their

Compensatory damages to public lands or natural resources may be assessed andcharged

3.2

60 years, to achieve mature canopy structure, native under-story, and an acceptable level
of lost ecosystem structure, function and/or services restored.

may be valued; (2) purchase, production and out-planting of Koa seedlings; and (3)
monitoring, maintenance, and management for the time period of mature growth of -.40-

of mitigation efforts

performed

may be used
in the

For example the restoration

accrued benefits

by the violator.

future losses and

ADJUDICATION OF DAMAGES

Table 1. Penalty Guideline Framework
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APPENDiX A: GUIDELINE FRAMEWORK TABLES

not prohibit any person from exercising native Hawaiian gathering Fights or traditional
cultural practices.

§183C.7(b). All penalties assessed will be in compliance with FIRS §l83C.7(c) and will

In addition to the damages and penalty violations assessed, the Department is allowed to
recoup all administrative costs associated with the alleged violation pursuant to MRS

proper checks and balances, including adequate public notice and a public hearing.

The adjudication of prirnaiy restoration damages and compensatory damages will be
adjudicated by the Board due to the complexity of the assessment process and to assure

3.3

both ecosystem damage penalties and restoration efforts.

equivalency

for estimating

analysis (HEA) or a resource

equivalent habitat or wildlit losses

instances, a habitat equivalency

benefit of restoration activities undertaken a year or two later.

analysis (REA) may be used to scale

In other

benefit worth than the

conducted immediately after damage occurred may be calculated to have a higher present

valuation

The discount of

violation state.

number of years for the damaged natural resource or ecosystem to reach
ecosystem structure and thnction to be restored similar to the pre

the

estimated as the

maturity and/or

VegetatIon

Removal
nmnanble Harm to Rasoarce

(inor

toderate

(ajor

1,00042,000

2,000410,000

10,000-515,000

snaky Range

resy Manor
Ip to 51,000°
egetstion
Noin Acvtrdfr4 to TthIe 2. the cllagoCvcgcta1ion may ncurapmnky of up to 511 sq it. as csmwg
sq.ft. StWcas1d asa apesalty of$10,000. The classing of dwratened, nadeagered or conamercialt tu.uuu
yyahahle
plants, will be addressed on a cane-by-case basis, but dqceding on the inapostance of the species may
incur a
pasahyofup to $I5,000per plant.

tearing of Invasive or noxious

igotalion

.tmoval of Vegetation orof
000-10,000 sq. ft of vegetation
,czaoval of less than 2,000 sq. ft.

enoval of more than
10,000 sq. ft.

tn

Table 2.

recreation, jcjen4flc discovery,fuheries, society, cultural inspiration and

“Chairperson” means the chairperson of the board of land and natural resources
“Civil Resource Violations System” or “CRVS” means a system ofadministrative

(d) “Very Minor Harm to Resource” mesas an action in which the impact on
the water resource or terrestrial, littoral or marine ecosystem was insignificant,

or costs such that they are comparable with present benefits and costs.
(12) “Ecosystem Services” means natural resources and ecosystem processes, which
maybe valued according to their benefits to humankind.

7
E
cygnn Vaication,

(11)

For example: carbon sequestration, climate regulation, nutrient cycling,
plant and/or wilöijfe habitat, biodiversily, air and water purfication
erosion control, coastal protection, the loss of benefits to tourism,

not to the extent of those previously defined as those in (a)).
(c) “Minor Harm to Resource” means limited to short-term direct impacts
from small scaled construction or shoreline or vegetation alteration activitie&

“Department” means the Department of Land and Natural Resources.
“Departmental Permit” means a permit approved by the Chairperson.
“Discounting” means an economic procedure that weights past and future benefits

(10)

j,,.o). 625-54

‘Dcfiion adapted

as building a house, while a “minor harm to the resource(s)” may be

For example, “major harm to the re$ource(s)” would be associated with a
major land use violation that would have likely required a Board Permit, such

and was not of a substantial nature either individually or cumulatively.

(b) “Moderate Hazm to Resource” means an adverse impact(s), which can
degrade water resources, degrade native ecosystems and habitats, and/or
reduce the structure or function of a terrestrial, littoral or marine system (but

(8)
“Contested Case” means a proceeding in which the legal rights, duties, or
privileges of specific parties are required by law to be determined after an opportunity for
an agency hearing.

(9)

characteristics

environmental aspects of the land, such as natural beauty and open space

(a) “Major Harm to resource” means a significant adverse impact(s), which
can cause substantial adverse impact to existing natural resources within the
surrounding area, community or region, or damage the existing physical and

“Compensatory Damages” means damages for compensation for the interim loss
ofecosystem services to the public prior to full recovery.

(7)

law proceedings as authorized under chapter 199D, HRS, and further prescribed in
Subchapter 7, 13-1, lIAR, for the purpose of processing civil resource violations,

(6)

(5)

“Board” means the Board of Land and Natural Resources.
(4)
“Board Permit” means a permit approved by the Board of Land and Natural
Resources.

“Harm to resource” means an actual or potential impact, whether direct or
indirect, short or long term, acting on a natural, cultural or social resource, which is
expected to occur ass result of unauthorized acts of construction, shoreline alteration, or
landscape alteration as is defined as follows:

(14)

(3)

(2>

(1)

(13) “Grossly negligent” violation means conscious and voluntary acts or omissions
characterized by the failure to perform a manifest duty in reckless disregard of the
consequences.’

practrces. and any other services which may be valued.

“Baseline” means the original level of services provided by the damaged resource.
“Benefit Transfer Method” estimates economic values by transfrring existing
benefit estimates from studies already completed for another location or issue.
7

Definitions:

APPENDIX B: DEFINTTIONS

“Knowing” violation means an act or omission done with awareness of the nature

“OCCL Administrator” means the Administrator of the Office of Conservation

“Net Present Value” means the total present value (PV) of a time series of cash

‘Party” means each person or agency named or admitted as a party.

“Primary Restoration Damages” means the costs to restore the damaged site to its

“Site Plan” means a plan drawn to scale, showing the actual dimensions and shape

(23) “Willful violation” means an act or omission which is voluntary, intentional and
with the specific intent to do something the law forbids, or fail to do something the law
requires to be done.

of the property, the size and locations on the property ofexisting and proposed structures
and open areas including vegetation and landscaping.

(22)

prior baseline state.

(21)

(20) ‘Presiding Officer” means the person conducting the hearing, which shall be the
chairperson, or the chairperson’s designated representative.

“Person” means an appropriate individuals, partnership, corporation, association,
or public or private organization of any character other than agencies.

(19)

(18)

and Coastal Lands.

(17)

flows.

(16)

of the conduct.

(15)

associated with minor land uses requiring an administrative Site Plan
ApprovaL for building a small accessory structure.
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Florida Department of Environmental Protection. 2000. Rules and procedures for
apolication fbr coastal construction oermits. Cli. 62B-41.

www.dep.state.fLusladmin/depdirs/pdV923.pdf

Florida Department of Environmental Protection. 2007. Program Directive 923.
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Florida Department of Environmental Protection. 2000 Administrative Fines and Damase
Liability. Ch. 62B-54. hltp://www.dep.state.fl.us,’legal/Rules/bcach/62b-54.doc

Florida Department of Environmental Protection. Damaee Costs in Seaarass Habitats.

1997. The Value of the World’s Ecosystem Services nd Natural Capita]. Nature 387
p. 253-260.

Costanza, R., d’Aige, It, de Groot, R., Farber, S., Grasso, M., Hannon, B., Limburg, K.,
Naeem, S., O’Neill, R.V., Paruelo, 3., Raskin, R.G., Sutton, P., van den Belt, M.

Costanza, R and Fancy 3.2007. Ecoloeical economics of coastal disasters: Introduction
to the special issue. Ecological Economics 63 p. 249-253.

Conservation International, Arlington VA, USA.

Conservation InternationaL 2008. Economic Values of Coral Reefs. Mangroves. and
Seaarasses: A slobal Comoilation. Center for Applied Biodiversity Science,

Cesar, H., van Beulcering, P., Pintz, S., Dierking 1.2002. Economic valuation of the coral
reefs of Hawaii. NOAA Final Report NA l60Al449.
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Pilaa enforcement (KA-02-lO) (Primary Restoration Cost)
Damage to Coral reef ecosystems was assessed for restoration activities according to
Florida guidelines, as $5,830,000 for 5,380 m
2 of coral reef damage. This calculation

the coral reefs in ICihei to be $28.09 million ($65/rn
) and the coral reefs on the Kona
1
coast to be $17.68 million ($19/ni
).
2

property amenities, biodiversity, fisheries and education. The annual benefits and total
economic value could therm be expressed on a ‘per area’ basis. This study found the total
annual benefits of the coral reefs of Hanauma Bay to be $37.57 million ($2,568/rn
), of
2

Cesar et al used a Sünple Coral Reef Ecological Economic Model (SCREEM) to assess
Hawaiian coral reefs based on the annual benefits of the coral reefs to recreation/tourism,

Cesar et al 2002 (Ecosystem Service Valuation)

boating practices, navigational error, whether the vessel operator was under the influence
of drugs or alcohol etc.

Florida Denartmeat of Environmental Protection (Civil Damages):
The DEP can impose fines ofup to 2
$1,000/rn of reef damaged and is dependent on the
absence of extenuating circumstances such as weather conditions, disregard of safe

Coral

be handled individuafly to account for unique ecological, economic and cultural impacts.
The following are organized by habitat type.

The following are only brief past estimates used in Hawaii and other states; they are by
no means comprehensive or limiting. These are intended Co be examples for possible
assessments and remediation efforts not as templates. As previously stated each case will

Examples of Damage Assessments and Possible Remedlation Efforts

APPENDIX D: DAMAGES EXAMPLES

+monitoring

+vegetation planting

or net present total value of ecosystem services lost until recovery

+575 per each additional yard

$100 for the first yard damaged

The Florida DEP fines offenders $100/yd 2 of damage to seagrass beds fbr the first yd
2
damaged and S75/yd
2 per each additional yd
2 damaged.

Sesarass beds (Comuensptorv Damae

+PIus Cost of Management

+Plus Cost of Monitoring

+Plus Cost of cleaning sediment from reef
+Plus Cost of cleaning sediment/mud from beach sand
+Plus Cost of coral reestablishment

+Plus cost of Rernediation

revenue.)

Plus the estimated net present value of ecosystem services lost until recovery. (This may
be more if damage to an area such as Hanauma Bay with increased recreational economic

(#in2x$l000)

X Multiplied by $1,000 (or estimated value of coral on per/area basis)

# Number of square meters of coral damaged

Thus damage to corals may be calculated asfollows

$3,100,000 and $4,700,000, and did not. include coral colony re-establishment. An
additional $630,000 was estimated for the 10-year monitoring period, (however studies
by Cesar et al. 2003 estimated a 25 year period for recovery of ecological impacts).

$2,300,000-$3,900,000. Whilecleaning the sediment from the reef was estimated to cost
approximately $845,000 (for the 13 acres, or $65,000 for 10m
), This totaled between
2

was similar to the estimated cost of remediation efforts $390,000 to clean 5,000 yd
3 of
beach sand. However between 30,000-50,000 yd
3 was estimated to be impacted, totaling

other ecological impacts listed above, such as coral reefs and sea grass beds.)

(In some circumstances the loss of beach resources may be assessed in conjunction with

+Plus cost of native dune vegetation

+Plus cost of cleaning of sediment/mud from beach area (if necessary)
+Plus cost of beach nourishment (sand replacement)

+pnmazy restoration costs

+Cost of lost revenue due to altered Beach resources (compensatory)

$390,000 fine was estimated to clean 5,000 y& of beach.

be included in the minimum penalty assessment, however, as ecological valuation and
research continue, more comprehensive estimates may be produced. In ICA-02-l0 Pilaa,

Minimum penalty cost of restoration and potential negative ecological, social
and
environmental impacts should be included in the assessment of damaged, degraded or
lost sandy beaches. As one of Hawaii’s greatest natural resources the following should

Sand Beaches (cx. Of Primary Restoration Costs

otaal)

ree or
vegetation
jams

djusbnmts
taskMj.
lice #1-8)

‘malay
tjte
5)5)

tulti.day(#
tial

2. Actual environmental damage extent (offsite)

I. Actual environmental damage extent (caisite)

Penalty Total:
Penalty Adjustments and Descriptions (please attach additional adjustments
and
descriptions, Including but not limited to those listed in §13.4-70)

Violation omit
Sarm to
tpe
Prtfix
atoms
(D,C, B) actual &

Part I- Penalties

OCCL Staff Member:

TMI&

Violator’s Name(s):..

APPENDIX 11: PENALTY CALCULATION WORKSHEET

Total multi-day:.

Number of days to multiply penalty:

Multi-day penalties

8 Other.

7. Did the violator receive Economic or commercial gain through non-compliance?

6. Does the Violator have a Financial Hardship?

5. Was the violator Responsive and exhibit a lcvcl of cooperation of with the
Dcpaxtment and/or Stan?

4. Was the violation repetitious or of a long duration?

3. Does the violator’s have a histoty of violations?

I

fl-i
11

Subject Property; TMK (1) 9-1-027:016

I

Red lines demarcate existing seawall sfructures alongPupü Place

EXHIBIT I
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