
STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCESOFFICE OF

CONSERVATION AND COASTAL LANDS
Honolulu, Hawaii

February 27, 2015
Board of Land and ENF: KA-14-58
Natural Resources
State of Hawaii
Honolulu, Hawaii

REGARDING: Unauthorized, 1) Construction of Erosion Control
Structures, 2) Landscaping including grubbing and grading,
and 3) Drainage Improvements Located in the
Conservation District Limited and General Subzones

LANDOWNER: NORMAN J. CARIS

LOCATION: Aliomanu Estates, Kawaihau District, Island of Kaua’i

TMK: (4) 4-9-005:027

AREA OF PARCEL: 15.44 acres

AREA OF USE: >1.0 acre

SUBZONE: Limited and General

DESCRIPTION OF AREA:

The subject parcel is located on the southern side of Päpa’a Bay, in the Kawaihau District
on the western coast of the Island of Kaua’i (Exhibit 1, la). The parcel is located in an
area known as the Aliomanu Plateau, which contains the largely developed Aliomanu
Estates Subdivision. The Aliomanu Plateau flanks a broad valley to the north, formed by
the Papa’a Stream, which empties into the ocean from the seaward (makai) side of the
valley into Papa’a Bay. The area of concern, and the subject parcel, is located within the
State Land Use Conservation District General and Limited Subzones. The current use of
the area includes Single Family Residential development of large “lots” that lie
predominately within the State Land Use Agricultural District. The majority of the
subject parcel, and the agriculturally zoned Aliomanu Plateau area, have been developed
extensively over the past 10+ years with numerous Single Family Residences (SFR),
landscaping, accessory land uses (i.e., pools, garages), and land clearing/grading (Exhibit
2). There is one public shoreline access point in this area; a public parking lot, adjacent to
the subject parcel, demarcates the beginning of a shoreline public access trail which
bisects the parcel and runs to the shoreline beach area directly seaward (makai) of the
SFR (Exhibit 3).
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Approval for the development of the parcel was provided by the BLNR under
Conservation District Use Permit (CDUP) KA-2589, and included the construction of a
SFR, landscaping, and driveway construction. The final BLNR approval was granted
along with 19 conditions (Exhibit 4,3 pgs.).

Additional authorizations:
Authorization under Site Plan Approval (SPA): KA-13-13 was provided by this office to
allow a neighboring property owner to conduct invasive species removal (i.e., ironwood
trees) on the subject parcel. The area approved for clearing is labeled as a “view plane
easement” for the purposes of the neighboring parcel. Permission was granted by this
office to allow the clearing of invasive species, although no grading, grubbing or
excavation was planned or approved.

ALLEGED UNAUTHORIZED LAND USES:

On September 30, 2013 the County of Kaua’i Planning Department issued a stop work
order and Zoning Compliance Notice to the landowner Norman J. Cans for alleged
unauthorized “development” within the County’s Special Management Area (SMA)
(Exhibit 5, 3 pgs.). In October, 2013 the Office of Conservation and Coastal Lands
(OCCL) was provided site photographs showing extensive land uses being conducted, or
nearing completion, on the subject parcel, and surrounding area (Exhibit 6). A review of
State and County records revealed that no approvals for the current land uses were
provided to the landowner from either the County of Kaua’i or the State of Hawaii
Department of Land and Natural Resources, therefore the work is considered to be an
alleged violation of Conservation District rules and regulations. A follow up site
investigation was conducted by OCCL staff to observe the alleged unauthorized land uses
(Exhibit 7, 7a, 7b, 7c) and to meet with the County of Kaua’i Department of Planning
and the State Historic Preservation Division on site.

The photographs, notice of violation, site visit, and subsequent discussions with County
of Kaua’ i employees revealed that a terrace system that contains at least six (6) stone
“walls” has been constructed adjacent to the SFR, along with new drainage system
appurtenances, and the clearing/grubbinglgrading of a large area of the previously
vegetated ma/cal portion of the subject parcel. A comparison between surveys of the
permitted “limits of grading” under CDUP: KA-2589 and the recent “limits of grading”
outline the possible extent of the alleged unauthorized activities that occurred on the
subject parcel (Exhibit 8). Additionally, aerial photographs (Exhibit 9 & 10) further
elucidate the approximate area that was cleared of vegetation, and the location of the
alleged unauthorized uses in relation to the shoreline and existing SFR.

After notice of the alleged violation was provided to the landowner by the OCCL on
November 5, 2013, an agent for the landowner requested that portions of the unauthorized
land uses be allowed to be completed per letter dated February 4, 2014. It was
determined by the landowner’s agent that the alleged unauthorized “drain outlet” was not
completed, and may influence erosion and soil loss on the property. The OCCL disagreed
with those findings and did not permit the completion of the unauthorized drain outlet;
therefore, to our knowledge the drain outlet remains unfmished.
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DISCUSSION:

Lands within the state land use conservation district contain important natural resources
essential to the preservation of the Hawaii’s fragile natural ecosystem, and the
sustainability of Hawaii’s water and food supply. It is therefore the intent of the State to
conserve, protect, and preserve the important natural resources of Hawaii through
appropriate management and use in order to promote their long-term sustainability, and
for continued public health, safety, and welfare. To that end, unmitigated impacts to the
conservation district are in direct contrast to the objectives of the State land use district
designations, and are an impetus to the loss of Hawaii’s limited natural resources.

State Historic Preservation Concerns:
A representative of the State Historic Preservation Division (SHPD) accompanied OCCL
staff during a site visit in order to determine if the alleged unauthorized grading and
excavation impacted any previously referenced archeological/historical “sites” located on
the subject parcel (SIHP Site 50-30-04-1896 & 1847). Conditions for approval listed
under CDUP: KA-2589 stated that the referenced sites required preservation and
protection from development. OCCL staff notes that the location of the SHPD “sites”
documented in CDUP: KA-2589 and the alleged unauthorized land uses are in different
areas of the subject parcel. While these previously documented “sites” may not have been
affected by the alleged unauthorized land uses it is unclear if any previously
undiscovered historical/cultural “sites” have been impacted.

A SHPD report based off of the most recent site investigation dated December 12, 2014
(Exhibit 11, 3 pgs.), states that the previous approvals for the development of the
property included a condition that:

“Long term preservation plan provisions will apply f there is further
development of the Cans property. This calls for continued avoidance and
protection ofSites 50-30-04-1896 (subsurface cultural layer containing a human
burial and an “adze” grinding stone) and 50-30-04-189 7 (subsurface cultural
layer). For site 1896 this will include avoidance ofthe cultural layer makai ofthe
house location”

SHPD continues by stating:

• “We were unable to verfy that all previously identified historic properties are
still intact and protected as indicated in approved plans. The archeological
inventory survey report and monitoring report indicate the presence ofsignificant
historic properties, including a human burial, and the requirement for diligence
in preserving and protecting these properties during subsequent activities. The
inventory survey report and all mitigation plans were funded by the landowner
(Cans) who would have been fully aware of the signIcant sites and their
preservation status prior to the recent grading activities “.

Furthermore, since the SHPD was not consulted and no archeological monitor was
present during the recent grading, these alleged unauthorized land uses may be
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considered a violation of SHPD rules, pursuant to Hawaii Revised Statutes (HRS) §6E-1 I
(c).

Based on these alleged unauthorized land uses the SHPD is requesting that:

1. An addendum archeological inventory survey (AIS) should be conducted, at the
cost of the landowner, to identtj5’ the limits of the existing cultural layers and to
determine the extent (if any) of damage to the previously identified historic
properties. As the existing AIS was conducted over 20 years ago, current
archeological methodology and mapping will better inform site boundaries. The
archeological firm conducting the survey should consult with the SHPD Kaua ‘i
archeologistprior to fieldwork to determine strategy; and

2. An updatedpreservation plan informed by the approved addendum AIS should be
prepared and submitted to SHPD for review. The preservation plan will include
provisions for protective buffer zones and maintenance of any cultural/historic
“sites “.

Conservation District Concerns:
Below are sections selected from the Conservation District Use Application (CDUA) and
Environmental Assessment (EA) submitted by the landowner for the original property
development. Approval was provided under Conservation District Use Permit (CDUP)
KA-2589 (February 10, 1993); in that document the applicant appears to promote
preservation of the seaward (makai) portions of the parcel, and designate the use of low-
impact construction practices during development:

“Vegetation will not be removed on the property except in the area immediately
affected by project construction. No large areas beyond the proposed
improvements will be cleared; specIcally no large lawns are planned for the
residence and no unnecessary area will be cleared”. Aerial photographs clearly
show that this is not the case, in that a large area was cleared specifically for a
lawn; the alleged unauthorized improvements were constructed in this lawn area;

• “Based on the total area of the property, approximately nine percent (9%) of the
land would be cleared oftrees to make wayfor the proposedproject. Trees on the
remainder of the site will not be uprooted Immediately makai of the residence,
the applicant is proposing to selectively trim a small area of trees to 10’ to 15’ in
height to provide view corridors for the residence. Preserving the lower portion
of the trees will preserve the rooting system makai of the residence and eliminate
potential erosion conditions. The land immediately around the residence and
accessory facilities will be landscaped to act as a supplemental erosion control
measure for the project”;

• Condition #17: “That the applicant shall remove trees for the dwelling footprint
and grading areas and trimming oftrees onlyfor the makai viewplane”;
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According to the EA report the area directly ma/cal of the proposed SFR, and
other improvements, was to be left in-tact, with only minor disturbance to the
existing vegetation;

• Only 16.2% of the subject parcel will be used for the residence, amenities, and
driveway which leave approximately 83.8% (i.e., —43 acres) in open space, and

• The proposed residence will employ an adaptive design suitable to the land (i.e.,
steep terrain) and will use only a small portion ofthe subjectparcel.

ANALYSIS:

Under Departmental guidelines the penalty range for alleged unauthorized land uses is
substantially determined based on the type of permit that would have been required, had
the landowner applied to the DLNR to conduct the alleged unauthorized land uses. In this
case there are a variety of alleged unauthorized land uses that occurred on the subject
parcel (Exhibit 12).

Erosion Control:
Pursuant to Hawaii Administrative Rules (HAR) §13-5-22, P-13, LAND AND
RESOURCE MANAGEMENT (D-2) Road construction and major erosion control
projects.

Under the Penalty Guideline Framework this action is considered “Major” since the
identified land use would require a Board Permit under the permit prefix “D”. This
violation follows a penalty range of $10,000 to $15,000.

Landscaping (i.e., grading, grubbing and tree removal):
Pursuant to HAR 13-5-24, L-2, LANDSCAPING (D-1) Landscaping (including
clearing, grubbing, grading, and tree removal), including chemical and mechanical
control methods, in accordance with state andfederal laws and regulations, in an area of
or more than 10,000 square feet. Any replanting shall be appropriate to the site location
and shall give preference to the plant materials that are endemic or indigenous to
Hawaii. The introduction ofinvasive plant species is prohibited.

Under the Penalty Guideline Framework this action is considered “Major” since the
identified land use would require a Board Permit under the permit prefix “D”. This
violation follows a penalty range of $10,000 to $15,000.

Drainage Improvements:
Pursuant to HAR 13-5-22, P-8, STRUCTURES AND LAND USES, EXISTING (C-i)
Moderate alteration ofexisting structures, facilities, uses, and equzment.

Under the Penalty Guideline Framework this action is considered “Moderate” since the
identified land use would require a Departmental Permit under the permit prefix “C”.
This violation follows a penalty range of $2000 - $10,000.
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The preceding land uses occurred in the Conservation District without approval and
therefore allegedly violated the above referenced chapters and rules. This report and staff
recommended conditions seek to resolve the subject Conservation District violation.

FINDINGS:

1. That the landowner did in fact, authorize, cause or allow the construction of a
major erosion control structure without authorization;

2. That the landowner did in fact, authorize, cause or allow the clearing of
vegetation, and grading/grubbing of land without authorization;

3. That the landowner did in fact, authorize, cause or allow the modification of on-
site drainage improvements; and

4. That the unauthorized land use occurred within the State Land Use Conservation
District, Limited and General Subzones.

AS SUCH, STAFF RECOMMENDS AS FOLLOWS:

That, pursuant to §183C, HRS, the Board find the landowner in violation of §l83C-7,
HRS and §13-5-6 HAR, and is subject to the following:

1. The landowner is fined in one (1) instance for violating the provisions of §183C-
7, HRS, and §13-5-6, HAR, for the unauthorized construction ofa major erosion
control structure by failing to obtain the appropriate approvals within the
Conservation District for $15,000;

2. The landowner is fined in one (1) instance for violating the provisions of §183C-
7, HRS, and §13-5-6, HAR, for unauthorized landscaping by failing to obtain the
appropriate approvals within the Conservation District for $15,000;

3. The landowner is fined in one (1) instance for violating the provisions of §183C-
7, HRS, and §13-5-6, HAR, for the unauthorized modUlcation ofon-site drainage
improvements by failing to obtain the appropriate approvals within the
Conservation District for $10,000;

4. The landowner is fined an additional $2,500 for administrative costs associated
with the subject violations;

5. The landowner shall pay all designated fines and administrative costs (g
$42,500) within sixty (60) days of the date of the Board’s action;

6. Within one-hundred and eighty (180) days of the Board’s action the landowner
shall either: A) conduct land restoration as prescribed by the Department of Land
and Natural Resources, or B) submit to the Office of Conservation and Coastal
Lands (OCCL) a Conservation District Use Application (CDUA) to apply for
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After-the-Fact authorization for the alleged unauthorized land uses and structures.
As always the final decision to approve or deny the CDUA will be at the
discretion of the BLNR;

7. The landowner shall complete an addendum archeological inventory survey (AIS)
of the subject parcel in accordance with SHPD guidelines and requirements listed
in Exhibit 11 within one-hundred and eighty days (180) of the date of the Board’s
action. This should include an updated preservation plan to also be submitted to
the SHPD for review and approval;

8. The landowner shall coordinate with OCCL regarding the applicants choice
relating to condition #6 of this enforcement action, and shall allow OCCL staff to
visit the site as needed to resolve this enforcement action; and

9. That in the event of failure of the landowner to comply with any order herein, the
matter shall be turned over to the State ofHawaii - Office ofthe Attorney General
for disposition, including all administrative costs.

Approved for submittal:

Cat’)’’Chang, te m Chairperson
BoVd ofLand n atural Resources

Respectfully

Alex J. Roy, M.Sc.,
Office ofConservation Coastal Lands

7



Si
te

A
re

a

I—
:

oj
E

K
au

a’
C

1

D
A

TA
O

B
T

A
IN

E
D

FR
O

M
T

H
E

ST
A

TE
O

F
H

A
W

A
II

O
FF

IC
E

O
F

PL
A

N
N

IN
G

:
pl

an
ni

ng
.h

aw
ai

i.g
ov

/g
is

/

SL
U

C
on

se
rv

at
io

n
D

is
tr

ic
t

T
M

K
:

(4
)

4-
9-

00
5:

02
7

EX
HI

BI
T

4
f
t:

K
A

--
-(

4
--

-



N
0

44
5

89
0

1,
78

0
2,

67
0

3,
56

0

EX
HI

BI
T

14
D

A
TA

O
B

T
A

IN
E

D
FR

O
M

T
H

E
ST

A
TE

O
F

H
A

W
A

II
O

FF
IC

E
O

F
PL

A
N

N
IN

G
:

pl
an

ni
ng

.h
aw

ai
i.g

ov
/g

is
/



1996

I

><
LU

2010



Anahota

AHmanu
Bay

PROJECT
SITE Padlic Ocean

Public Pedestrian
Access

______

EXH I B IT400 200 0 400
I ____J

Aliomanu EstatesScale In Feet Noth et..j F.: JZA 14 2’ Atiomanu. Kaual, Hawaii



— Bell. J. -

_........Hfroti,P.

_____

QLQ1arra, J. /
—Ag.na L
—W&lrabie., P.

Qinn1nghem B.

____

— Hayhl, G.

Kondo. C.

_____

Kato, A.

______

Lee, L

______

—-_Ju,R.

_____

— vstthews, C.

______

—. lAller 0.

_______

—— ‘Ajyashfro E.
Jasawa, T.

— sh,C.
— 2yesu.G.
—

— Zukowld. M.

_______

JOHN WAIHEE
GOWANOR OF HAWAII

---

jqq FE8 12 A B: 55
Ff

STATE OF HAWAII
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EINDRcEMENT
CONMENANGES
FORESTRY AND WILDLIFE
HISTORIC PRESERVATION PROGRAM
LAND aNPIAGEMENT
STATE PARKS
WATER AND LAND DEWI.OPkIENT

REF:0:

Mr. Norman 3. Carla
23110 Mariposa De Oro

‘—. f-’4.c-.......... O(V4
£saA.a ...Ad..a,. %.44.L.a. .l..L L&S?..4 — ...4.. .

Dear Mr. Cans:

FEB 101993 FILE.).:
DCC. .:

KA—8/25/92—2589
2104

UI

I’

SuB3r: Conservation District Use Application for a Single Family
Residence and Accessory Uses at Alicinanu, Kawaibau, Kauai;
ThK: 4—9—05: 27 (it.,t 12)

We are pleased to inform you that your Conservation District Use
Application for a single family residence and accessory uses was approved

on January 22,, 1993 subject to the following conditions:

1. The applicant shall ccanply with all applicable statutes,
ordinances, rules and regulations of the Federal, State and
County governments, and pplicab1e parts of Section 13—2—21,
Mmmistrative Rules, as amended;

2.

><c
LJJ

The applicant, its successors and assigns, shall indennify and

hold the State of Hawaii harmless fran and against any loss,
liability, claim or demand for property damege, personal injury
and death arising out of any act or anission of the applicant,
its successors, assigns, officers, eu1oyees, contractors and
agents under this permit or relating to or connected with the

granting of this permit;

3. The applicant shall caxp1y with all applicable Departn

Health Administrati Rules;

4. The single family dlling shall never be used for ren

other ccimnercial purposes;

5. The applicant shall sutnit a paint color selection for

surfaces to our Department prior to the approval of t1

construction plans;



File No.: KA—2589

6. Before proceeding with any work authorized by the Board, the
applicant shall sübnit four (4) copies of the construction plans
and specifications to the Chairperson or his authorized
representative for approval for consistency with the ccrxuit ions
of the permit and the declarations set forth in the permit
application. Three (3) of the ccpies wiil be returned to the
applicant. Plan approval by the Qairperson does not infer
approval required of other agencies. Qnpliance with Condition
1 remains the responsibility of the applicant;

7. Any rk or construction to be done on the land shall be
initiated within two (2) year of the approval of such use, and
all wrk and construction nnist be ccmpleted within fctir (4)
years of the approval of such use;

8. That the applicant notify the Department in writing when
construction activity is initiated and when it is ccqleted;

9. That all exposed and disturbed ground shall be revegetated
within thirty (30) days unless otherwise provided for in a plan
on file with and approved by the Department;

10. That the applicant shall inplement appropriate measures to
control erosion and sedimentation during and after construction;

11. That appropriate measures shall be exercised to prevent
construction materials, debris, and petroleum derivatives frcn
entering coastal waters;

12. A detailed preservation plan for the t sites shall be
subnitted to the State Historic Preservation Division for
approval prior to ijrlementation. This plan shall include
buffer zones around the sites, interim protection measures
during construction, and long-term preservation measures;

13. The applicant shall coixly with the County of Kauai Department
of Water, Department of Planning and the Department of Public
Works requirements as noted herein;

14. The applicant shall provide documentation (i.e. book/page or
document number) that this approval has been placed in
recordable form as a part of the deed instrument, prior to
sutmission for approval of subsequent construction plans;

15. That in issuing this permit, the Department and Board has relied
on the information and data which the perinittee has provided in
connection with his permit application. If, subsequent to the
issuance of this permit, such information and data prove to be
false, izxanplete or inaccurate, this permit may be nodified,
suspended or revoked, in whole or in part, and/or the Department
may, in addition, institute appropriate legal proceedings;

Mr. N. Cans —2--
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Mr. N. cris -3- File No.: KA-2589

16. That all representation relative to mitigation set forth in the
accepted Environnental Assessment for this prcçosed use are
hereby incorporated as conditions of this approval;

17. That the applicant shall remove trees for the dwelling footprint
and grading areas only, and trimming of trees only for the makai
viewplane;

18. That failure to ccznply with any of these conditions shall render
this Conservation District Land Use application null and void;
and

l.. GU nc iin a rsscribed by th (iairerson

Please acknowledge receipt of this permit, with the above noted

conditions, in the space provided below. Please sign ccpies. Retain

one and return the other.

Should you have any questions on any of these conditions, please feel free

to contact our Office of Conservation and Environmental Affairs staff at LU
587—0377.

Very truly yours,

1tLTh11 W.. “‘1

Receipt acknowledged

i3I
AIant’ s Signature

tate

_____________

cc: County of Kauai Dept. of Planning
County of Kauai Dept. of Public rks

Qnty of Kauai Dept. of Water
Belt, Collins and Associates
rjcu/cim/osP/Dar



Bernard P. Carvalbo, Jr Michael A. Dahilig
Mayor : . >

Director of Planning

Gaiy IC lieu or Dee M. Crowell
Managing Director Deputy Director of Planning

PLANNING DEPARTMENT
County of Kaua’i, State of Hawai’i

4444 Rice Street, Suite A-473, LIhu’e, Hawai’i 96766
TEL (808) 241-4050 FAX (808) 241-6699

CERTIFIED

ZONING COMPLIANCE NOTICE

TO: Nornnn J. Cans DATE: SEP 30 2013
PAl Box 542
Anahola, lii 96793

SUBJECT: ILLEGAL DEVELOPMENT WITHIN TUE SMA DISTRICT ON:
TMK (4) 4-9-005:027 Kawathau District

____

‘Aliomanu Estates Subdivision

____

Moloa’a Hui Lands, Kauai, Hawaii

__0

The Planning Department conducted field inspections of the subj cot property on August 30, 2013
and Sept. 10, 2013 and found the following violations of the SMA Rules and Regulations and the
Kauai County Code: s

LJJc.a. SPECIAL MANAGEMENTAREA RULESAND REGULATIONS
Section 1.4 (F) (1) & (2): “Development” means any of the following
uses, activities or operations on land or in or under water within a Special
Management Area:
(1) Placement or erection ofany solid material
(2) Grading, removing, dredging, mining, or the extraction ofany materials; -V

Section £0 DEVELOPMENTS PROPOSED WITHIN THE SPECIAL
ffizL4NA GEMENTAREA SUBJECT TO REVIEW

Any use, activity, or operation proposed within the Special Management Area
defined as “development” pursuant to Section 7.4 Habove shall be subject to
the review of the Director, Planning Department, and Planning Commission
under these Rules andRegulations

Noted Violation(s): The noted activity of grading of the near shore field areas along with
the placements of boulder/retaining walls and fills material seaward of the single family
dwelling and concrete driveway, notably within the near shore, shoreline setback area is
considered “Development”. An SMA Permit for such development is required.

An Equal Opportunity Employer
V:’2013 Master Files Enforcement 4-9-05-27 SMA REPORT-I Cans 9-20-2013 LPM ZCNdoc



Norman J. Cans
Page 3

Pursuant to the Special Management Area Rules and Regulations, you are directed to comply with
the following requirements immediately:

a. Cease and desist any further development on subject property.

b. Provide Best Management Practices Q3MP’s) in all areas of the noted
development prone to flooding and erosion ASAP.

c. Provide the department with a certified survey of all development
conducted seaward of the single family dwelling and concrete driveway.
Such survey shall include identification of the current shoreline, as may
be required for certification and permit processing, all placed
boulders/retaining walls, fences and gates along with calculated grading
volumes and its limits along with identitying any ub grade
structuresfeulverts.

d. Provide the Department with required SMA Assessment Application to C
address the development of grading of field areas and the placements of
boulder/retaining walls and fills material makailseaward of the previously
approved SMA Permit issued for the single family dweffing and driveway.
Such application may be subject to approval by the Kauai Planning
Commission. LU

Failure to acquire proper permits for the noted development may result with the requirement
of restoration of the area to pre-existing topographic conditions along with re-vegetation of
all areas affected.

Pursuant to the:
SMA RULESAND REGULATIONS SECTION 13. (1 PENALTIESAND INJUNCTIONS
Section 13.0 A. Any person who violates any provision of these Rules and Regulations shall
be subject to civil fine not to- exceed $100,000 or the cost of returning the affected
environment or ecology within the Special Management Area to the condition existing before
the violation. In addition to any other penalties, any person who performs any development in
violation ofthis part shall be subject to civilfine no to exceed $10, 000 a dayfor each day in
which such violation persists. Such a fine shall not become final until twenty-one days after
the Director’s decision to provide the person an opportunity to appeal and request a hearing
before the Planning Commission. This hearing shall be held in accordance with Chapter 6
and Sections 1-9(92-5) ofthe Rules ofPractice and Procedure ofthe Planning Commission.

You may be levied a fine up to 510,000.000 for the above noted SMA violations should you not
preform the required remedial action as stated above or as may be agreed to. Should the



Norman J. Cads
Page 3

violations not be remedied within the agreed timeline, an additional fine of up to $10,000.00
for each day in which such violation persists shall be levied.

Be advised that the State Department of Health, Clean Water Branch may have specific concerns
and requirements for the development conducted upon the subject property as above noted.
Please contact the Dept. of Health, Kauai Branch should you have any questions to that regard.

Be advised that the Department ofLand and Natural Resources, Office ofConservation and
Coastal Lands may have specific requirements for the noted development conducted within the
SLU Conservation District. Please contact the offices of DLNR, OCCL at your earliest
opportunity upon receipt of this notice with any questions to that regard.

Please respond to the Planning Department within j calendar days upon receipt of this letter
providing a written acceptable time frame/plan for compliance to the above noted remedial actions.
Should you require assistance, please call me at 241-4064. CCI

S
-t

Lii

cc: County Attorney
Office of the Mayor
Department of Public Works, Engineering, Flood Compliance Section
Dept. of Public Works, Engineering
Dept. of Health, Clean Water Branch, Kauth Branch Office
DLNR, Office of Conservation and Coastal Lands, Samuel 3. Lenimo, Administrator

LESLIE P. MILNES
CZM Planning Inspector
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601 Kamokila Boulevard, Suite 555 STATE PARKS

Kapolei, HI 96806

December 12, 2014 0

Alex Roy
Office of Conservation and Coastal Lands
Department ofLand and Natural Resources
1151 Punchbowl Street
Honolulu, HI 96813

Aloha Mr. Roy:

SUBJECT: Chapter 6E-11 and 6E-42 Historic Preservation Review -

Unpermitted Grading at Cans Property
Aliomanu and Papa’a Ahupua’as, Kawaihau District, Island of Kaua’i
TMK: (4) 4-9-005:004 Lot 12

This letter pertains to grading activity at the 15.44 acre Cans property, located within Alimanu Estates, in Anahola.
On July 23, 2014, the State Historic Preservation Division (SNPD) responded to a complaint about unmonitored
grading on the property, which is located in an area with high potential for subsurface cultural deposits and human
remains. Consultation with the County of Kaua’i revealed the SHPD did not review building or other permits for the
property and had not made recommendations prior to the grading, which was not permitted by the county. SHPD
Kaua’i Lead Archaeologist Mary Jane Naone joined staff from the Office of Conservation and Coastal Lands
(OCCL), the County of Kaua’i Planning Department, and landowner representatives on site to assess potential
damage from the unpermitted grading on July 23, 2014 and the Kaua’i archaeologist revisited the site on September
22, 2014.

Previous archaeological work at the Cans property included an archaeological inventory survey (AIS) (Hammatt
and Ida 1992), preparation of a preservation and monitoring plan (Hammatt and McDermott 2000) a burial
disinterment and reinterment report (Perzinski, McDermott and Hammatt 2000), and a report titled “Implementation
of Preservation Plan and Monitoring Report for a 15.44 Acre Parcel in ‘Aliomanu and Päpa’a, Kaua’i” (Busnesll,
Kikiloi and Hammatt 2001). During the archaeological inventory survey, archaeologists identified two
archaeological sites: SliP Site 50-30-04-1896, which is comprised of a subsurface cultural layer (Feature B)
containing a human burial (Feature A), and an adze grinding stone (Feature C) located 100 meters mauka (mountain
side) of the other features. Site 50-30-04-1897 is another cultural layer located on a beach terrace north of the
project area. Both sites contained artifacts and cultural material and were deemed significant under HAR §13-284-6.
criterion “d” (has yielded, or is likely to yield, information important for research on prehistory or history) and Site
1896 is also significant under criterion “e” (has an important value to the native Hawaiian people or to another
ethnic group of the state due to associations with cultural practices once carried out, or still carried out, at the
property or due to associations with traditional beliefs, events, or oral accounts — these associations being important
to the group’s history and cultural identity).

The archaeological survey was reviewed and accepted by SHPD in a review letter dated October 26, 1992 (Log No.
6462, Doc No. 2095w). The review letter stated that “A detailed preservation plan for the two sites shall be
submitted to the State Historic Preservation Division for approval prior to implementation. This plan shall inciude
buffer zones around the sites, interim protection measures during construction, and long-term preservation
measures”.

In 1995, an interim preservation plan was prepared for Site 1896, which was located adjacent to the proposed Cans
house site. In an October 12, 1995 review letter of the interim preservation plan, SFIPD requested that a burial
treatment plan be prepared for Feature A, the human burial within the site (Log No.15703, Doc No: 9510EJ28). The

LOG NO: 20 14.04607
DOCNO: 1410MN20
Archaeology
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review letter also requested that the preservation plan include preservation measures for Site 1897. Although the AIS
states that “With a series of simple protective measures, the sites, including the burial can be preserved in place”, the
subsequent document, a preservation plan, calls for the relocation of the human burial, based on consultation with
the Kaua’i burial council (Perzinkski, McDermott, and Hammatt 2000: pg 15). The council originally accepted a
burial treatment plan that called for preservation in place, but upon conducting a trip to the site, expressed concerns
about the proximity of the burial to the shoreline and potential exposure to high surf. As reported in the reinterment (4J

report, the remains were temporarily stored in Lihue and reinterred on July 11, 1996.

The amended preservation plan was accepted by SHPD in a letter dated April 5, 2000 (Log No. 25158, Doe No.
0003NM16). The preservation plan recommended moving the adze grinding stone to a “safe distance from its
current location, adjacent to the location of the proposed house structure”. The long term preservation measures
included in the preservation plan state “The adze grinding stone will either be left at its relocation site, or returned to
its original site, as determined by the land owner” (Hammatt and McDermott 2000: page 18). Additionally, Site
1897, the cultural layer was to be avoided. The preservation plan states that “if the vicinity of the site is used by the
public for parking or camping, a deposit of sediment will be brought in to cover the subsurface deposits. The
covering may not be necessary if the subsurface site is not in danger from erosion and/or modern land use” (page Li”
18). Site 1897 is located north of the proposed house site and outside of the construction area.

The preservation plan and monitoring report reported on grading and grubbing that took place on March 28, 2000.
Cultural Surveys Hawaii, Inc. (CSH) archaeologist Matt McDermott relocated the sites and implemented the
monitoring plan by fencing off the cultural layer adjacent to the house site (Site 1896) and providing information to LJJ
the work crew regarding inadvertent finds and site locations. He also supervised the relocation of the adze grinding
stone. The stone was transported by use of a strap and dragged to a location 30 feet outside of the grading limit. The
stone, estimated at between 3000-4000 lbs. was reportedly not damaged in the relocation. McDermott performed a
follow up site inspection in June 2000. No additional historic properties or artifacts were identified during the %,.. “
grading. The report concludes:

Long term preservation pian provisions will apply if there is further development of the Cans property. This calls for ‘‘ ‘ U)
continued avoidance and protection of Sites 50-30-04-1896 and 50-30-04-1897. For Site 1896 this will include
avoidance of the cultural layer makai of the house location. Feature 1896A, the burial site, will not be disturbed by
future improvements to the parcel. If the vicinity of Site 1897 is used by the public for parking or camping, a deposit of
sediment will be brought in to cover the subsurface deposit. This covering may not be necessary if the subsurface site is
not in danger from erosion and/or modern land use. A revised preservation plan may be necessary depending on the
condition of the archaeological sites and the proposed alterations to the property (Bushnell, Kikiloi, and Hammatt
2000).

SHPD Kaua’i archaeologist Mary Jane Naone received notice of the recent unpermitted grading on June 19, 2014
via our Kapolei office and visited the site on July 23, 2014 with staff from the Department of Land and Natural
Resources (DLNR) OCCL, and the County of Kaua’i. During the initial field visit, the archaeologist was unable to
relocate the grinding stone or recognize a reinterment site, and representatives of the landowner did not know the
whereabouts of these sites. The archaeologist observed that a large terraced area southwest of and immediately
adjacent to the house site had been graded without archaeological monitoring.

The SBPD archaeologist returned to the site on September 22, 2014 with an archaeologist from Cultural Surveys
Hawaii, Inc. (CSH), Gerald Ida, who had conducted the AIS in 1992. The archaeologists were reliant on the
aforementioned reports and the memory of Gerald Ida to relocate both the reinterment site and identif’ the adze
grinding stone, as well as to recognize (on the surface) the limits of the cultural layer. The CSH archaeologist
located the “general area” of the reinterment site within a slope characterized by boulders and ironwood north of the
house site, along an access trail to the beach. He confirmed that the reinterment site appeared to be undisturbed. The
area also contained a large grinding stone with two grinding depressions, but this boulder is not the same as the
feature previously identified (Site 1896 Feature C). Mr. Ida also relocated the general area of Site 1896, the cultural
layer, and what he believed was the southern limit of the layer as determined by subsurface testing during the 1992
inventory survey. It appeared the new grading was outside of the limits of Site 1896 as he remembered it, although
the land alteration made it difficult to determine the former extent of the cultural layer(s) on the surface. Finally, the
archaeologists attempted to relocate the adze grinding stone via pedestrian survey on the outskirts of the graded area,
and could not relocate the feature. We spoke with the landowner on site, who stated he was not on site during the
removal of the rock, and had not been informed of its whereabouts or the need for preservation.
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Based on the two site visits and a review of the preservation documents for the Cans property, which include hand-
drawn maps over twenty years old, we are unable to verif’ that all previously identified historic properties are still
intact and protected as indicated in approved plans. The archaeological inventory survey report and the monitoring
report indicate the presence of significant historic properties, including a human burial, and the requirement for
diligence in preserving and protecting these properties during subsequent activities. The inventory survey report and
all mitigation plans were funded by the landowner, who would have been fully aware of the significant sites and
their preservation status prior to the recent grading activities.

The SHPD was not consulted and no archaeological monitor was present during the grading. Pursuant to HRS §6E- 0
11(c): “It shall be a civil and administrative violation for any person to take, appropriate, excavate, injure, destroy,
or alter any historic property or burial site during the course of land development or land alteration activities to
which section 6E-42 applies, without obtaining the required approval.”

If the Site 1896 adze grinding stone has been removed from the property, or the burial preserve area has been
impacted in any way, this will constitute a violation of the approved preservation plan. Pursuant to HRS §6E-1 1 (a):
“It shall be a civil and administrative violation for any person... to knowingly violate the conditions set forth in an
approved mitigation plan that includes monitoring and preservation plans.” A maximum fine of $10,000 per separate a
violation is indicated in HRS §6E-1 1 (f). The violator shall also be fined”.. .an amount based on the value of the lost
or damaged historic property or burial site.” In order to determine the status of the preservation sites and the value of #“

any site or portions thereof lost during grading, we recommend the following prior to the determination of fines and
prior to the issuance of any after the fact permits:

1. An addendum archaeological inventory survey (AIS) should be conducted, at the cost of the landowner,
to identi1’ the limits of the existing cultural layers and to determine the extent (if any) of damage to the
previously identified historic properties. As the existing AIS was conducted over twenty years ago, current
archaeological methodology and mapping will better inform site boundaries. The archaeological firm LL
conducting the survey should consult with the SHPD Kaua’i archaeologist prior to fieldwork to determine
strategy.

2. An updated preservation plan informed by the approved addendum AIS should be prepared and
submitted to SHPD for review. The preservation plan will include provisions for protective buffer zones
and maintenance of the historic properties.

Please contact Kaua’i archaeologist Mary Jane Naone at (808) 271-4940 or Mar ane.Nao jhawaiLov if you
have any questions regarding this letter, or if you require a list of qualified archaeological firms. Mahalo for your
assistance in preserving significant historic and cultural properties.

Aloha,

Theresa K. Donham
Archaeology Branch Chief

cc. Michael Dahilig, Director of Planning, Kaua’i County
4444 Rice Street Suite A473
Lihue, NI 96766-1326
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