STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Division of Boating and Ocean Recreation
Honolulu, Hawaii 96813

April 10,2015

RESUBMITTAL: JACQUELINE GARDNER’S REQUEST FOR TRANSFER OF AN
OFFSHORE MOORING PERMIT (PERMIT NO. RMO10837) HELD BY EARL EDWARDS
(DECEASED) AT NAWILIWILI SMALL BOAT HARBOR, ISLAND OF KAUAI

This submittal is in addition to and supplements the February 27, 2015 submittal, and
takes into account the arguments presented in a letter dated March 27, 2015 from Kristi L.
Arakaki, attorney for Jacqueline Gardner, to Cindy Y. Young.

First, the permit expired on May 31, 2014. § 13-231-5(a), Hawaii Administrative Rules
(HAR), provides:

The department may issue or reissue a use permit of all types ... for any period up
to, but not exceeding one year. Upon expiration of the period stated therein, the
use permit and all rights of the permittee thereunder shall automatically terminate.
No type of use permit shall be renewed unless all the conditions or covenants of
the original issuance, including the requirement of prompt monthly payment of
charges in advance, have been met and the rules governing small boat harbors and
navigable waters managed of the department of land and natural resources have
been fully complied with.

Emphasis added.

No request to renew the permit was made. The permit was not renewed on or prior to
May, 31, 2014, and therefore, the permit expired.

Second, Ms. Gardner is not entitled to a grace period for reissuance of the permit under
HAR § 13-231-5(b). By letter dated June 27, 2014 from Ms. Arakaki to Joseph Borden, Kauai
District Manager, DOBOR, Ms. Arakaki requested only a transfer of the permit to Ms. Gardner.
See June 27, 2014 letter (with attachment). Even if the June 27, 2014 letter could be construed
as a permit reissuance request, Ms. Gardner is not entitled to have the permit “reissued” to her
because she is not the permittee. DOBOR’s rules allow a grace period for regular permits,
including offshore mooring permits, to be reissued to a permittee if certain requirements are met.
However, Ms. Gardner was not entitled to a grace period.

HAR § 13-231-5(b) provides:

If a permittee fails to renew a use permit on or before the date on which it expires,
that person [i.e. the permittee] may be granted a thirty (30) calendar day period to
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reinstate the regular mooring permit as long as all the conditions or covenants of
the original issuance, including the requirement of prompt monthly payment of
charges in advance, have been met and the rules governing small boat harbors of
the department of land and natural resources have been fully complied with. The
person shall pay a one-time penalty fee of $250.00 as well as all other applicable
fees. Impoundment of the vessel shall be stayed only until the grace period has
expired.

Under HAR § 13-231-5(b), only the permittee may be granted a grace period to renew the
permit. Ms. Gardner is not the permittee and, therefore, she is not entitled to a transfer of the
permit under DOBOR’s rules as discussed further below.

Third, a transfer of the offshore mooring permit, Permit No. RMO10837 (permit) for a
vessel, RAVE, from Earl Edwards to Ms. Gardner, is not permitted by DOBOR’s rules. Ms.
Arakaki cites HAR § 13-231-13(b)(2) as authority for her proposition that Ms. Gardner is
entitled to a transfer of the permit. HAR § 13-231-13(b)(2) provides in part:

(b) Upon written application to and approval by the department:
(2) A principal owner of a vessel may retain a berth or mooring space if that

owner acquires the interest of one or more co-owners because a co-owner has
died or moved out of the State[.]

Emphasis added.
HAR §13-230-8 provides in relevant part the definition of the term “principal owner”:

When used in these rules promulgated pursuant to chapter 200, Hawaii Revised
Statutes, unless otherwise specifically provided or the context clearly indicates
otherwise:

“Principal owner” means a person whose name appears on a certificate of number
or who is named as a managing owner of a Coast Guard documented vessel.

Ms. Gardner is not listed as a managing owner of the RAVE on the Coast Guard
registration. Ms. Arakaki admits in the June 27, 2014 letter that “[d]ue to oversight of vessel co-
owner Mr. Edwards, Ms. Gardner is not currently listed as an owner on registration documents
for the [RAVE].” There is no certificate of number for the RAVE because the RAVE is not
registered with the DOBOR. At the time the permit transfer was requested, Ms. Gardner was not
a principal owner of the RAVE, and therefore, HAR § 13-231-13(b)(2) is inapplicable. Ms.
Arakaki cites no other provision as a basis to argue that Ms. Gardner is entitled to have the
permit transferred to her, and we cannot find any provision that allows the transfer.
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Lastly, DOBOR is not estopped from informing the Board that DOBOR’s rules do not
allow the transfer of the permit. DOBOR consistently informed Ms. Arakaki and Ms. Gardner
that Ms. Gardner was not entitled to have the permit transferred to her. Moreover, estoppel is an
equitable doctrine, and the Board does not have equitable powers. See HRS Chapter 171.

Recommendation: That the Board:

Deny Ms. Gardner’s request for a transfer of an offshore mooring permit, Permit No.
RMO10837.

Respectfully Submitted,

N7 77

Edward R. Underwood
Administrator

Attachments: Exhibit A: February 27, 2015 Land Board submittal
Exhibit B: March 27, 2015 letter from Kristi L. Arakaki, attorney for Jacqueline

Gardner
Exhibit C: June 27, 2014 letter from Ms. Arakaki to Joseph Borden, Kauai
District Manager
APPROVED FOR SUBMITTAL:
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Carty S. Chang, Interim Chairperson
Board of Land and Natural Resources



STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Division of Boating and Ocean Recreation
Honolulu, Hawaii 96813

February 27, 2015

Board of Land and Natural Resources
State of Hawaii
Honolulu, Hawaii

DENIAL OF JACQUELINE GARDNER’S REQUEST FOR TRANSFER OF AN OFFSHORE
MOORING PERMIT (PERMIT NO. RM010837) HELD BY EARL EDWARDS (DECEASED)

BACKGROUD:

Earl Edwards held an offshore mooring permit, Permit No. RMO10837 (permit), at the
Nawiliwili Small Boat Harbor (Nawiliwili SBH) on the Island of Kauai. Mr. Edwards moored
his vessel, known as “RAVE,” at the Nawiliwili SBH.

Mr. Edwards passed away on April 14, 2014. After Mr. Edward’s’ passing, Ms. Gardner
expressed to DOBOR that she wanted to keep the RAVE at the Nawiliwili Small Boat Harbor
and have the permit transferred to her. She claims that he transferred a 50% interest in the vessel
to her prior to his death; however, the only documents Ms. Gardner provided to DOBOR were
her affidavit stating that that Mr. Edwards had transferred 50% ownership of the vessel to her in
2011 and an insurance document showing that she and Mr. Edwards were both named as
insureds for a vessel that is presumably the RAVE.

DOBOR informed Ms. Gardner that the requested transfer of the permit was not allowed
by DOBOR’s rules.

DISCUSSION:

The permit held by Mr. Edwards expired on May 31, 2014. The permit was not renewed
prior to its expiration and an extension was not requested.’ Permits have to be timely renewed.
§ 13-231-5(a), Hawaii Administrative Rules, provides:

The department may issue ore reissue a use permit of all types, including but not
limited to commercial use permits, catamaran registration certificates, and
mooring permits, for any period up to, by not exceeding one year. Upon

expiration of the period stated therein, the use permit and all rights of the
permittee shall automatically terminate. No type of use permit shall be renewed
unless all the conditions or covenants of the original issuance, including he

! Mr. Edwards paid his offshore mooring fees monthly. No permit fees have been paid to DOBOR for the offshore
mooring permit since Mr. Edwards’ death. Consequently, the requirement of prompt monthly payment offshore
mooring fees was not met, and would be an additional basis for the permit not being renewed.

APPROVED BY THE BOARD OF

LAND AND NATURAL RESOURCES
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requirement of prompt monthly payment of charges in advance, have been met
and the rules governing small boat harbors and navigable waters managed of the
department of land and natural resources have been fully complied with.

There is currently a wait list for offshore moorings at the Nawiliwili SBH. If an offshore
mooring permit for Nawiliwili SBH is not renewed in a timely manner, the permit expires and
the offshore mooring is offered to the next person on the wait list. The RAVE is currently
moored in a Nawiliwili SBH offshore mooring berth without a permit.?

Even if the permit had not expired, DOBOR’s rules do not allow the permit to be
transferred to Ms. Gardner. Transfers of use permits (including offshore mooring permits) are
generally prohibited unless there is an applicable extension. HAR § 13-231-13(a) provides, in
relevant part:

No use permit shall be transferable, so that whenever a permittee parts with
possession or transfers title to or interest in the vessel identified in the permit to
another person by any arrangement, the use permit shall expire except as provided
herein with respect to the original permittee. The new possessor, transferee, or
owner shall have no right to use the space covered by the use permit.

Ms. Gardner cites HAR § 13-231-13(b)(2) in asking for the permit to be transferred.
HAR § 13-231-13(b)(2) provides:

A principal owner of a vessel may retain a berth or mooring space if that owner
acquires the interest of one or more co-owners because a co-owner has died or
moved out of the State][.]

Ms. Gardner claims that she is a co-owner of the RAVE, and that in 2011, Mr. Edwards
transferred a 50% interest in the vessel to her. However, there are no documents that show that
ownership of the vessel was ever properly transferred to Ms. Edwards prior to the passing of Mr.
Edwards. The vessel was registered as a United States Coast Guard (USCG) documented vessel
and a review of the USCG documented vessel database showed that the vessel was registered to
only Mr. Edwards. Ms. Gardner’s name was not present in the database as a co-owner. She
admits that she is not currently listed as an owner of the RAVE on any vessel registration
documents.

Ms. Gardner offers her affidavit and an insurance certificate as “proof” of her ownership
of the RAVE. However, the insurance certificate was issued in May 30, 2014, more than a
month after Mr. Edwards’ death. It only refers to Mr. Edwards and Ms. Gardner as the insureds,
but does not explain if or how Ms. Gardner owns an interest in the RAVE. The only other
“proof” of Ms. Gardner’s ownership of the RAVE is her affidavit, wherein she states:

2 DOBOR notified Ms. Gardner that the RAVE is moored at the Nawiliwili SBH without a
permit. Fees for mooring without a permit continue to accrue.
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Earl Edward (“Mr. Edwards”), co-owner of the [RAVE], transferred a 50%
interest in the [RAVE] to me in 2011 in exchange for maintenance and upgrading
work I performed for the [RAVE]. ... Due to oversight by Mr. Edwards, I am not
currently listed as an owner of the [RAVE] on registration documents associated
therewith.

A self-serving statement, without more, is insufficient evidence of ownership of the

RAVE.

No other exception in HAR §13-231-13 applies to allow the permit transfer that Ms.
Gardner is seeking.

Moreover, assuming for the sake of discussion that Mr. Edwards transferred a 50%
interest in the vessel to Ms. Gardner and the permit had not expired, she is still not entitled to the
permit because a permit may be immediately terminated if a change in ownership of a vessel
moored in a DOBOR offshore mooring area was not timely communicated to DOBOR. HAR §
13-231-15. HAR § 13-231-15 provides in part:

(@

The owner of any vessel moored, stored, or left in a small boat harbor or offshore

mooring area shall notify the department in writing within seven days if:

* * * *

(2)  All or any interest in the vessel is transferred to another person or persons

The new possessor or owner of any interest in any vessel moored in a small boat

Evidence of any wilful misstatement or omission of fact regarding the ownership
of a vessel moored in a state boat harbor or offshore mooring area, or regarding
transfer of ownership of a corporation or other business entity to which a mooring
permit, commercial use permit, catamaran registration certificate, or other permit
has been issued, including failure to notify the department of a change of
ownership, shall be cause for immediate termination of all permits and catamaran
registration certificates held by the parties involved, and may be a bar against the
issuance of any permit or catamaran registration certificates in the future.
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March 27, 2015

VIA E-MAIL AND U.S. MAIL

Cindy Y. Young, Esq.

Department of the Attorney General
465 South King Street, Suite 300
Honolulu, Hawaii 96813

Re:  Application for Transfer of Permit/Berth
from Earl Edwards to Jacqueline “Jodi” Gardner
POSITION STATEMENT

Dear Ms. Young:

The following is the written position statement of Jacqueline “Jodi”
Gardner in the above-listed matter

Jacqueline (“Jodie”) Gardner appeals to the Board for reversal of the
Department’s denial of her application for transfer of Permit # RMO10837 from the
original permitee, Earl Edwards to herself.

l RELEVANT FACTS

Permit #RMO10837 was issued by the Department to Earl Edwards,
authorizing Mr. Edwards to moor the vessel The RAVE in mooring space located at
Nawiliwili Harbor.

Mr. Edwards and Ms. Gardner were companions and business partners for
over 20 years prior until his death on April 14, 2014.

Mr. Edwards was the sole owner of The RAVE until 2011 when he
transferred a 50% ownership interest in the vessel to Ms. Gardner in exchange for her
performing substantial repair, maintenance, and upgrade work to the vessel.

250182v1/555655/KLA
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Under his last will and testament submitted to probate in Civ No. 5LP14-
1-000050, Mr. Edwards bequeathed and devised all of his property, including his 50%
ownership in the vessel to Ms. Gardner.

On June 27, 2014, Ms. Gardner, via her legal counsel, submitted to the
Department her application for transfer of the Permit held by Mr. Edwards. See
Exhibit “A” attached to Exhibit “1”. Ms. Gardner explained in her Application that
she had acquired a 50% interest in the vessel in 2011 and was entitled to retain the
mooring space described in the Permit pursuant to HAR § 13-231-13(b)(2).

On July 2, 2014, the Department responded by stating that it could not
transfer the Permit based on the information provided in Ms. Gardner’s letter of June
27, 2014. See Exhibit “B” attached to Exhibit “1”. The Department stated that if Ms.
Gardner could provide proof of co-ownership of the vessel and that a proceeding had
begun prior to Mr. Edwards passing to add her as a co-owner, the Department would

consider the request.

On July 23, 2014, Ms. Gardner responded to the Department’s letter of
July 2, 2014 by including the proof of ownership requested by the Department, in the
form of an attached affidavit. See Exhibit “C” attached to Exhibit “1”. Ms. Gardner’s
affidavit explained that she acquired a 50% ownership in the vessel in 2011.  Ms.
Gardner’s letter of July 23, 2014 also explained to the Department that under HAR §
13-241-5(c), proof of boat ownership may be proven by “an affidavit executed by the
applicant fully setting forth the facts to support applicant’s claim of ownership in the

vessel.”

On August 11, 2014 the Department responded to Ms. Gardner’s letter of
July 23, 2014, stating that it was denying Ms. Gardner’s application for transfer of the
Permit because “is not the spouse of Mr. Edwards, nor was she ever an owner of any
part of the vessel “RAVE”. See Exhibit “D” attached to Exhibit “1”. In its letter, the
Department states that it “do[es] not dispute that [Ms. Gardner] is now the owner of
the vessel ‘RAVE’.” Id.

On August 21, 2014, Ms. Gardner submitted her Petition Requesting a
Contested Case Hearing Before the Board of Land & Natural Resources.

On February 27, 2014, a hearing was held before the Board of Land and
Natural Resources. The Board deferred decision on the matter and requested
submission of written briefs from the parties.

. DISCUSSION
A. Ms. Gardner is Entitled to the Permit Under HAR § 13-231-13(b)(2). -
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Ms. Gardner is entitled to the transfer of Permit #RM0O10837 from Earl
Edwards to herself pursuant to HAR § 13-231-13(b)(2). That Rule provides in relevant
part as follows:

(b) Upon written application to and approval by the department:

(2) A principal owner of a vessel may retain a berth or mooring space if
that owner acquires the interest of one or more co-owners because a co-
owner has died or moved out of the State;

HAR § 13-231-13(b)(2).

Ms. Gardner is a principal owner of the vessel, RAVE, because she has
held at least a 50% ownership interest in said vessel since 2011. Ms. Gardner acquired
a 50% ownership interest from Mr. Edwards in 2011 in exchange for performing
substantial maintenance, repair, and upgrading work to the vessel. Following Mr.
Edwards’ death in April 2014, Ms. Gardner acquired Mr. Edwards’ 50% ownership
interest as a beneficiary under his will, thus resulting in Ms. Gardner becoming the
sole owner of the vessel.

The Department incorrectly contends that HAR § 13-231-1 3(b)(2) is
inapplicable because Ms. Gardner is not and/or was never the principal owner of the
vessel. The Department argues that the term “principal owner” is defined in HAR §
13-230-8 which states that “‘[p]rincipal owner’ means a person whose name appears
on a certificate of number or who is named as managing owner of a Coast Guard
documented vessel.” Thus, the Department contends that because only Mr. Edwards
was a principal owner because his name was listed as managing owner on Coast Guard

documentation.

However, this definition cited by the Department is only applicable to
administrative rules contained in Title 13, Subtitle 11, Part 1 - Small Boat Harbors.
See HAR § 13-230-8 (stating that the definitions provided in that section are
applicable to terms “used in this part,” i.e. Title 13, Subtitle 11, Part 1 - Small Boat
Harbors) of the Hawaii Administrative Rules. The term “principal owner” as used in
HAR § 13-231-13(b)(2) is not required to have the same definition as that used in HAR
§ 13-230-8 because HAR § 13-231-13(b)(2) is not in the same Part. HAR § 13-231-
13(b)(2) is located in Title 13, Subtitle 11, Part 1 - Small Boat Facilities and Provisions
Generally Applicable to All State Navigable Waters.

Because the term “principal owner” as used in HAR § 13-231-13(b)(2) is
not defined under the Hawaii Administrative Rules, the plain and ordinary meaning
should be accorded that term. See In re Hawaiian Telephone Co., 61 Haw. 572, 584,
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608 P.2d 383, 391 (Haw. 1980) (holding that terms used is state tax statute must be
read “according to their ordinary and popular meaning”). The plain, ordinary, and
popular meaning of the term “principal owner” means the person(s) having the
primary or greatest ownership interest in an item. See Webster’s Third New
International Dictionary 1802 (1961) (defining principal as “most important,
consequential or influential” or “a person who has controlling authority or is in a
position to act independently”). Ms. Gardner is the principal owner of the vessel
because she has at all pertinent times held at least a 50% ownership interest in the
vessel. Accordingly, under HAR § 13-231-13(b)(2), Ms. Gardner is allowed to retain
the mooring space described in Permit #RM010837.

Furthermore, it would be illogical and nonsensical to read HAR § 13-231-
13(b)(2) as allowing only “a person whose name appears on a certificate of number or
who is named as managing owner of a Cost Guard documented vessel” to retain a
mooring space. The managing owner designated on Coast Guard documentation bears
no relationship to the size or percentage of his/her ownership interest in the vessel.
As the Coast Guard itself recognizes, the managing owner designation requirement is
simply to enable the Coast Guard to have a single point of contact for correspondence
by mail. See United States Coast Guard - National Vessel Documentation Center -
Frequently Asked Questions (explaining that the Coast Guard requires designation of a
managing owner because “[m]any vessels have more than one owner” and therefore,
“[t]o make sure that the right person gets mail concerning the vessel, one must be
designated as the managing owner”), attached hereto as Exhibit “2”. Thus, the
managing owner designated on Coast Guard documents might only have a minority
interest in the vessel. It does not make sense that HAR § 13-231-13(b)(2) would
enable the minority owner with perhaps only a small fractional interest in the vessel
to retain mooring space while a person with a large controlling interest in the vessel

would be denied that privilege.

Finally, even if it could be argued that the definition of “principal
owner” as used in HAR § 13-230-8 were applicable, Ms. Gardner meets the definition
as her name appears and has appeared on the insurance certificate for the vessel
which is a “certificate of number” described in that section.

B. It Is Irrelevant that the Permit Expired Prior to the Application for
Transfer.

The Department incorrectly argues that the Permit cannot be
transferred to Ms. Gardner because it expired prior to the transfer. There is no legal
authority to support this contention by the Department.

C. The Department Has Waived the New Arguments it Currently Seeks to
Assert.



The Department is estopped from raising arguments against the transfer
of the Permit to Ms. Gardner on the grounds that (1) Ms. Gardner is not a “principal
owner” of the vessel under HAR § 13-230-8 and (2) that the Permit had expired prior
to renewal. The Department waived these arguments long ago as it failed to state
them in its letter of July 2, 2014 and August 11, 2014, denying Ms. Gardner’s request
to transfer the Permit. As shown in Exhibit “B” attached to Exhibit “1”, nowhere in
the Department’s written denials does it state that denial is based on either HAR §
13-230-8 or the allegation that the Permit expired prior to renewal. It is patently
unfair for the Department to raise these arguments for the first time at the hearing
before the Board on February 27, 2015, approximately 8 months after Ms. Gardner
first submitted her application for transfer of Permit. Department denials of
applications must set forth the legal bases and authority for denial in writing, not in a
piecemeal fashion spread out over numerous months. Allowing the Department to
make incomplete/partial arguments in a piecemeal manner wastes the time and
resources of applicants and this Board. Ms. Gardner spent considerable time and
expense in traveling from Kauai to Honolulu and in instructing her legal counsel to
draft the application for transfer letters of June 27 and July 23, 2014. It is neither
fair nor reasonable to allow the Department to ambush applicants for the first time at
hearing with arguments that it has never once presented to the applicant in the past.
Such conduct is not allowed in court or in the administrative appeal process.



