STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
OFFICE OF CONSERVATION AND COASTAL LANDS
Honolulu, Hawaii
April 24, 2015
Board of Land and
Natural Resources
State of Hawaii
Honolulu, Hawaii
REGARDING:

Conservation District Enforcement KA 13-18 Alleged Unauthorized Land
Uses Located in the Conservation District

LANDOWNER:

Carl David

LOCATION!
Tax Map Key:

KühiO Hwy, Hã’ena, Kaua’i
(4) 5-9-002:065

SUBZONE:

Limited

DESCRIPTION OF AREA:
The subject parcel is located on the north shore of Kaua’i and was created by the Hã’ena Hui
Partition of 1967. The general area may be characterized as rural. Neighboring lots contain
residential dwellings. The area lies within the Limited subzone of the Conservation District and
within flood hazard yE. A stream is to the east and undeveloped land lies to the south (mauka)
of the property.
ALLEGED UNAUTHORIZED LAND USES (Exhibits A-El
The following chronology discusses the alleged unauthorized land uses:
November 24, 2012 A DOCARE Officer conducted a cursory site inspection of the subject
property due to a number of complaints regarding noise, sanitation and
unauthorized land uses. The site inspection revealed a house trailer, an
outhouse, storage shed, an open air pavilion and rock walls. (Exhibit F]
December 5, 2012

Notice was sent to the landowner identifying the alleged unauthorized land
uses; the statute describing potential Board imposed fmes for unauthorized
land uses; notice that any information provided may be used in civil
proceedings; and contact information for OCCL. [Exhibit G]

January 22, 2013

The OCCL is in receipt of Attorney Walton Hong’s response on behalf of
Carl and Shelly David. Mr. Hong’s correspondence stated Mrs. David had
acquired the property in 2008 and noted what was brought to the property
and improvements that were made. This would include: A portable house
trailer; construction of a storage shed, an outdoor pavilion, a Balinese style
antique sleeping bed; restroom facilities connected to a septic system
ITEM K-i

Board of Land and
Natural Resources

Enforcement KA 13-18

approved by the State Department of Health; and lining the existing
hollow-tile wall with rocks. [Exhibit H]
March 15, 2013

OCCL responds to Mr. Hong’s correspondence to inform him that the
parcel is in the Limited subzone of the Conservation District and there are
no records of authorization for improvements. To resolve matters, it was
requested that all improvements be removed and the property be
remediated. No action taken could result in Board imposed fines for the
unauthorized land uses. [Exhibit I]

June 5, 2013

The OCCL is in receipt of Mr. Hong’s correspondence stating: “The
subject property has been under foreclosure proceedings. The current
owners of the property, Joseph Carl David and Shelly Rielh David, are
exploring various options to address the foreclosure issues and avoid the
sale of the property. Unfortunately, the foreclosure matter is of the utmost
priority for the Davids at this time. Once the foreclosure matter is resolved,
the Davids fully intend to address the violation matter with your
department. In the meantime, they ask for your understanding and
consideration in delaying the addressing of the matter. [Exhibit J]

August 5, 2013

The OCCL is in receipt of Mr. Hong’s correspondence stating: “The parties
could not reach an agreement to hold off the foreclosure.
The
Commissioner has scheduled the auction for August 15, 2013, at 12
noon. We will keep you posted as to the results of the foreclosure
auction.” [Exhibit K & U
. .

May 30, 2014

Carl David as the grantee of the deed to the property is recorded in the
Bureau of Conveyances. (Exhibit MI

September 2014

Staff contacted Mr. Hong regarding a status update of the matter.
Hong stated he needed to consult with his client.

Mr.

December 9, 2014

Site inspection by staff revealed unauthorized land uses still exists on the
property and additional improvements [gates] were conducted. (Exhibit
N]
The Department has not authorized any of the land uses on the subject parcel.
RESOLUTION OF UNAUTHORIZED LAND USES:
Conservation District
The Hawai ‘i Revised Statutes (HRS), Chapter 183 C, and the Hawai’ i Administrative Rules
(HAR), Chapter 13-5, regulate land uses in the Conservation District by identifying land uses
that may be allowed by Conservation District Use Permit (CDUP). § 13-5-2, HAR defines “land
use” as:
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The placement or erection of any solid material on land if that material remains on the
land more than thirty days, or which causes a permanent change in the land area on•
which it occurs;
The grading, removing, harvesting, dredging, mining, or extraction of any material or
natural resource on land;
The subdivision of land; or
The construction, reconstruction, demolition, or alteration of any structure, building, or
facility on land.

The house trailer, storage shed, rock-lined hollow-tile wall, outdoor pavilion, Balinese style
antique sleeping bed, restroom facilities connected to a septic system approved by the State
Department of Health have been on the land for over 30-days, and therefore qualify as land uses
as defined in HAR, § 13-5-2.
HAR, § 13-5-6, Penalty states: (a) Any person, firm, government agency, or corporation
violating any of the provisions of this chapter or permits issued pursuant thereto shall be
punished as provided in chapter 1 83C, HRS.
HRS, § 1 83C-7 Penalty for violation notes (a) The department shall prescribe administrative
procedures as it deems necessary for the enforcement of this chapter and (b) Any person
violating this chapter or any rule adopted in accordance with this chapter shall be fined not more
than $15,000 per violation in addition to administrative costs, costs associated with land or
habitat restoration, and damages to public land or natural resources, or any combination thereof.
After written or verbal notification from the department, willful violation of this chapter or any
rule adopted in accordance with this chapter may incur and additional fine of up to $15,000 per
day per violation for each day in which the violation persists.
Based on the Conservation District Violation Penalties Schedule Guidelines and Assessment
of Damages to Public Land or Natural Resources, Section 2.1 Penalty Calculation; Where
Staff was unable to associate the unauthorized use with a typical land use identified in Hawaii
Administrative Rules (HAR) § 13-5, Staff may try to associate the action with the most similar
identified land use in HAR § 13-5, or according to the “harm to the resource” caused by the
violation. (Exhibit 0]
Under the Penalties Schedule Guideline, the unauthorized house trailer is considered a “Major”
unauthorized land use since the identified land use, a single family residence, would require a
Board Permit under the permit prefix “D”. This violation follows a penalty range of $10,000 to
$15,000.
The outdoor pavilion and a Balinese style antique sleeping bed may be unidentified land uses
that may be considered “Moderate” as the most similar land use would be a shelter, which would
require a Departmental Permit under the permit prefix “C”. This violation follows a penalty
range of $2,000 to 10,000.
The rock-lined hollow-tile walls and gates are considered “Moderate” under the Penalties
Schedule Guideline since the construction of these existing unauthorized features would require
3
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a Departmental permit under the permit prefix “C”. This violation follows a penalty range of
$2,000- $10,000.
The storage shed and restroom facilities are considered “Minor” since the construction of these
existing features [if these land uses were accessory to a permitted land use] would require a Site
Plan Approval under the permit prefix “B”. This violation follows a penalty range of $1,000
$2,000.
-

The unauthorized placement of the -portable house trailer, outdoor pavilion, Balinese style
antique sleeping bed, storage shed, restroom facilities connected to a septic system, rock-lined
hollow-tile walls and gates are land uses that occurred in the Conservation District without
approval and therefore allegedly violated the above referenced chapters and rules.
DISCUSSION
The penalty range for the unauthorized land uses will be substantially determined based on the
type of permit that would have been required, had the landowner applied to the Department to
conduct identified land uses. While the outdoor pavilion, Balinese style antique sleeping bed and
portable house trailer are not permanent structures; the structures have remained on the land for
more than 30-days and by definition are a land use.
The house trailer may be an identified land use that requires a Board Conservation District Use
Permit (CDUP) pursuant to the HAR, § 13-5-23, L-3 Single Family residence.
The function of the Balinese style antique sleeping bed and separate outdoor pavilion must be
reviewed by the Department to determine if there is an identified land use in which an after the
fact authorization may be applied for.
The rock-lined hollow-tile walls and gates are identified land uses that require a Departmental
Conservation District Use Permit pursuant to the HAR, § 13-5-22, P-l3, Land and Resource
Management.
Staff notes, while the landowner and his counsel stated they would like to resolve this matter
expeditiously, actions did not demonstrate this. Upon hearing of the foreclosure action, staff
patiently waited to be contacted of the outcome as correspondences from the landowners
representative stated, “We will keep you posted as to the results of the foreclosure auction.”
Based upon public record, it appears the foreclosure action resulted in the Davids being able to
retain the property. However staff was not notified as stated. Staff had to initiate contact with
the landowners counsel every few months for a status update. No action to resolve this matter
was forthcoming from the landowner. The unauthorized land uses continue to exist and the
violations have been pending for over two years.
Photos taken 12/20 14 illustrate wooden gates that were not present in former photos. It appears
improvements continued on the parcel while the landowner had knowledge that alleged
violations were pending on the parcel. [Exhibit Pj
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FINDINGS
1. That the landowner did in fact, authorize, cause or allow: the placement of a house trailer;
outdoor pavilion; Balinese style antique sleeping bed; a storage shed; restroom facilities;
rock-lined hollow-tile walls;
2. That the landowner continued to conduet improvements to the property by installing
gates without authorization while a violation was pending on the parcel; and
3. That the unauthorized land uses occurred within the State Land Use Conservation
District, Limited Subzone.
AS SUCH, STAFF RECOMMENDS AS FOLLOWS:
That, pursuant to HRS, § 1 83C-7, the Board finds the landowner in violation of HAR, § 13-5-23,
and is subject to the following:
1. The landowner is fined $15,000 for violating the provisions of HAR, § 13-5-23, for the
placement of a house trailer; an outdoor pavilion; and a Balinese style antique sleeping
bed within the Conservation district, Limited subzone prior to obtaining the appropriate
approvals within the Conservation District;
2. The landowner is fined $15,000 pursuant to HRS, §183C-7(b) for willful violation of a
written notification from the Department by continuing to conduct improvements to the
property by installing wooden gates without authorization;
3. The landowner is fined $10,000 for violating the provisions of HAR, § 13-5-23, for the
unauthorized construction of a storage shed, septic system and rock-lined hollow-tile
walls, by failing to obtain the appropriate approvals within the Conservation District;
4. The landowner is fined an additional $700.00 for administrative costs associated with the
subject violations;
5. The landowner shall pay all designated fines and administrative costs that totals $40,700
within 180 days of the date of the Board’s action;
6. The landowner shall remove or file an After the Fact Conservation District Use
Application within 60-days for the house trailer, outdoor pavilion and Balinese style
antique sleeping bed, rock-lined hollow-tile walls, wooden gates, storage shed and septic
system;
7. Should the landowner wish to retain identified land uses by filing an After the Fact
Conservation District Use Application, a Conservation District Use Permit shall be
obtained within 2-years of the Board’s action;
8. The landowner shall comply with all applicable statutes, ordinances, rules, and
regulations of the Federal, State and County governments;
5

Board of Land and
Natural Resources

Enforcement KA 13-18

9. That in the event of failure of the landowner to comply with any order herein, the
landowner shall be fined an additional $15,000 per day until the order is complied with;
10. That in the event of failure of the landowner to comply with any order herein, this matter
shall be turned over to the Attorney General for disposition, including all administrative
costs; and
11. The above noted conditions of Enforcement file KA 13-18 shall be recorded with the
deed instrument pursuant to HAR, § 13-5-6(e).
Respectfully submitted,

K. Tiger Mills, Staff Planner
Office of Conservation and Coastal Lands
Approved for submittal:
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Owner Name

DAVID,CARL

Mailing Address

PD BOX 386
HANALET, HI 96714

Location Address

Return to Main Search Paoe
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Legal Information

]Parcel Map
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2015

i

I

Residential
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1

13,791

Show Histc

Total Market
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Total Exemption
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Improvement Information
Living Area $‘aedrooms/FwiBath/HairBath

-r-rYear Built,,,,J
Effective Year Built

j
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Land Area (acres)
Land Area (approximate sq It)

Assessment Information

I

590020650000
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5861-1

Tax
classification

January 8, 2015

Parcel Number

LOT 61 HAENA MIII 13792 SF DES

Year

1

tTodays Date

Residential

Neighborhood Code

Kauai Home

Owner and Parcel Information

LL2M!I

Tax Classification

t

—

2013

687

Sketch

Sketch Building 1

2/1/1

Other Building and Yard Improvements
Quantity

Year Built

METAL UTIUTY SHED

1

2009

I
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200

Permit InformatIon

Pa

I

Description

I

Permit Number

Reason
No permit information associated with this parcel.

Permit Amount

Sales Information
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-

---

,
j05/29/2014

!
$ 1,000 l

;;a:

Instrument
Type
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I
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I
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CONVEYANCE

05/30/2014
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05/20/2014
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12/23/2013

——.

J

105/19/2014
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I12

rEE
07/11/2008
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1
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$

J
0
,
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00
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07/16/2008

CONVEYANCE

tNJ
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hhi’25/2003

03-265920

j.
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-

12/03/2003
-

L/LI,,AS2$NEL
175,0001 0000089835

106/20/2000

06/29/2000

CONVEYANCE
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I
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t
9
jj ::

02/2D/2015
L 20142f Real Property Tax
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Tax bill computed to 01131/2015

Assessment

2014 Tax Payments

I

Credits

Show Historical Taxes

I

I

T

Penalty

$1,938.94j0.0O$1,938j4,_
$ 0.00

&99
$ 1,938.94

$ 0.00

$

136M9
1,974.94

Interest

j

Other

$ 0.00

$ 0.00

$ts00T $000

$0.00

$ 0.00

$ 0.00

$0.00

RtSlNlhbhood]

I

Amount

$ 1,938.94
$ 36.00
,

$ 1,974.94
Keuei Home

Xauai County Tax Assessor’s Office makes every effort to produce the most accurate information possible. No warranties, expressed or implied, are provided for the data
its use or interpretation. Website Updattd: .?nu.a.nhB, 2015
© 2810 by the Kaeai Ceussy Tax Asseaser’s Office! Website design by aeeblic.net
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WILLIAM J. AILA, JR.

CHAIRPERSON
BOARD OR LASS!) AN1)NATURAL RESOURCES
COM1ESSIONON WATER RESOURCE MANAGEMENT

NEIL AIIERCROMBIE
GOVERNOR OF NAWArI

ESTHER KIA’AINA
EIRSTDEPUTY

WILLIAM M. TAM
OSPUrYDISECTOR -WATER

STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
OFFICE OF CONSERVATION AND COASTAL LANDS
POST OFFICE BOX 621
HONOLULU, HAWAI’I 96809

AQUATIC RESOURCES
BOATING AND OCEAN RECREATION
I3UREAU OF CONVEYANCES
COMMISSION ON WATER RESOURCE MANAGEMENT
CONSERVATION AND COASTAL LANDS
CONSERVATION AN!) RESOURCES ENFORCEMENT
ENGINEERING
FORES11!RY AND WUDLWR
HISTORIC PRESERVATION
KANOOLAWE ISLAND RESERVE COMMISSION
LAND
STATE PARKS

REF:OCCL:TM

ENF: KA 13-18

CERTIFIED MAIL
7(X3 3410 () 4942 93D9
David C & Shelly R. Joseph
P.O. Box 386
Hanalei, HI 96714
SUBJECT:

DEC

52012

Alleged Unauthorized Land Uses in the Conservation District Located at Kuhio Hwy,
Haena Hui Lot 61, Haena, Kaua’i, TMK: (4) 5-9-002:065

Dear Mr and Ms Joseph
On November 24, 2012, a cursory site inspection was conducted of your property due to a number of
complaints regarding sanitation and alleged unauthorized land uses. The site inspection revealed mobile
campers, an outhouse, storage shed, an open air pavilion and stacked rock walls (Exhibit A, B & C).

The OCCL notes your property appears to lie within the Conservation District Limited subzone. The
OCCL regulates land uses within the Conservation District. However the OCCL has no record of
authorizations for the noted improvements. Therefore there appears to be alleged Conservation District
use violations.
Be aware, pursuant to 183C-7, HRS, the Board of Land and Natural Resources may subject parties to
fines of up to $15,000.00 per violation in addition to administrative costs for unauthorized land uses in
the Conservation District. After written or verbal notification from the Department, willful violation may
incur an additional fine of up to $15,000.00 per day per violation for each day in which the violation
persists.
Should you have evidence of authorization for any of the noted uses, please forward that information to
our Office. Further you may wish to propose resolutions to resolve the alleged unauthorized uses.
However please note any information provided may be used in civil proceedings.
You will find Chapter 13-5, Hawaii Administrative Rules (HAR), the rules and regulations of the
Conservation District, on our website at hawaii.gov/dlnr/occl. Please respond to this correspondence
within 30 days. Should you have any questions regarding this
Tiger Mills of our Office at
(808) 587-0382.

J. Leitino, Administrator
of Conservation and Coastal Lands
C: Chairperson
KDLO/DOCARE-Kaua’ i
County of Kaua’i, Planning Dept.
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Land and Natural Resources
Office of Conservation and Coastal Lands
Attention: Mr. Samuel J. Lemmo
PO. Box 621
Honolulu, HI 96809
Department of

Re:

Haena Hui Lot 61, Kauai
th)
4
TMK: (
5-9-02-65
Carl and Shelly David
ENF: KA 13-18

Dear Mr. Lemmo,
We have been retained by Carl and Shelly David, owners of the above-referenced
property, and am responding to your letter of December 5, 2012. I apologize for the tardiness of
this response letter, but I left a message for Tiger Mills before I left on a trip to China; I only
returned last week.
Mrs. David acquired the property in 2008. At that time, she and her husband resided in
Minnesota, and would periodically visit and maintain the property. To provide accommodations
for them during their visits, they brought in a portable house trailer. Over the years since they
acquired the property, they undertook actions to improve the property. These included the
construction of a storage shed, an outdoor pavilion, a Balinese style antique sleeping bed (which
has not been used for sleeping or habitation purposes), and restroom facilities connected to a
septic system approved by the State Department of Health. Incidentally, the portable toilet
shown in the photograph attached your letter was being used only temporarily for a party given
by the Davids, and has long since been removed. They also lined an existing hollow tile wall
with rocks in an effort to beautify the property.
Prior to undertaking these actions, the Davids made inquiry with the County Planning
Department, and were informed originally that any structure not exceeding 120 square feet
(subsequently changed to 200 square feet) in floor area would not require a building permit.
Based on those representations, the Davids proceeded with the said improvements within the
permissible limits. They were not aware of any distinction between the State Land Use “Urban”
and “Conservation” district boundaries, and the different permitting requirements under those
respective district boundaries.

Department of Land and Natural Resources
Attention: Mr. Samuel J. Lemmo
January 18, 2013
Page 2 of 2

It was only when I met with the Davids last week and explained the different levels of
zoning and requirements did they begin to comprehend the nature of the alleged violations. With
this knowledge, the Davids are willing to work with your department to resolve this matter in a
reasonable and appropriate manner.
Accordingly, we are seeking your suggestions as to a course of action acceptable to your
Department or the Board of Land and Natural Resources to resolve the issue of alleged
violations. As soon as an acceptable course is determined, we will move expeditiously to
address the matter.
Thank you for your consideration and assistance in this matter.
questions, please feel free to contact me.
Yours very truly,

Walton D. Y. Hong
WDYH:wh
cc:

Mr. and Mrs. David

If there are any

WILLIAM .1 AILA, JR.

NEIL ABERCROMBIE
GOVERNOR OF IAf I

ROARS) OF LAND AND NATURAL RESOURCES
COMIAISSION ON WATER RESOURCE MANAOES,NV

ESTHER I(JA’AINA
FIRST DEPUTY
WILLIAM BR TAM
DEPUTY DIRECTOR- WATER
AQUATIC RESOURCES
BOATING AND OCEAN RECREATION
BUREAU OF CONVEYANCES
COMMISSION ON WATER RESOURCE MANAGE?NVNT
CONSERVATION AlSO COASTAL LANDS
CONSERVATION AND RESOURCES ENFORCESNDNT
ENGINEERING
FORESTEY AND WILDLWE
HISTORIC PRESERVATION
KANOOLAWE ISLAND RESERVE COMMISSION

STATE OF HAWAI’I
DEPARTMENT OF LAND AND NATURAL RESOURCES
OFFICE OF CONSERVATION AND COASTAL LANDS
POST OFFICE BOX 621
HONOLULU, HAWAII 96809
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Walton D.Y. Hong
3135 Akahi Street, Suite A
Lihue, Hawai’i 96766-1106
SUBJECT:

MAR 1 52013

Alleged Unauthorized Land Uses in the Conservation District Located at Kuhio Hwy,
Ha’ena Hui Lot 61, Ha’ena, Kaua’i, TMK: (4) 5-9-002:065

Dear Mr. Hong:
The Office of Conservation and Coastal Lands (OCCL) is in receipt of your response regarding the
subject matter. According to your information, Ms. Shelly David acquired the property in 2008. Your
clients would periodically visit and maintain the property. As they resided in Minnesota, they brought in
a portable house trailer. Improvements made on the property include the construction of a storage shed,
an outdoor pavilion, a Balinese style antique sleeping bed which, according to your information, has not
been used for sleeping or habitation purposes, and restroom facilities connected to a septic system. In
addition, an existing hollow tile wall has been lined with rocks in an effort to beautify the property.
The OCCL notes, the subject area lies within the Limited subzone of the Conservation District. We have
no record of authorization for any improvements upon the property. To resolve this matter, your clients
may wish to remove all improvements and remediate the property within 90 days. A site inspection will
be conducted to verify the removal of the unauthorized land uses. Once this matter is resolved, your
client may apply for land uses within the Conservation District Limited subzone.
Should no action be taken, please be aware, pursuant to 1 83C-7, FIRS, the Board of Land and Natural
Resources may subject parties to fines of up to $15,000.00 per violation in addition to administrative
costs for unauthorized land uses in the Conservation District. After writtep-or-v
from the
Department, willful violation may incur an additional fine of up to $1 51)00.00 per
for
each day in which the violation persists.
‘

The rules and regulations of the Conservation District, known as
Rules (HAR), may be found on our website at hawaii.gov/dlnr/occl.
regarding this matter, contact Tiger Mills of our
5 87-03

questions

Office of Conservation and Coastal Lands
C: Chairperson
KDLOjDOCARE-Kaua’i
County of Kaua’ i, Planning Dept.
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June 3, 2013
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Department of Land and Natural Resources
Office of Conservation and Coastal Lands
Attention: Mr. Samuel J. Lemmo
P.O. Box 621
Honolulu, HI 96809

Re:

33
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STATE OF HA’)A1[

ENE: KA 13-18
Alleged Unauthorized Land Uses
Kauai TMK: (4) 5-9-002-065

Dear Mr. Lemmo,
This is a follow-up to your letter of March 15, 2013, and
Mills of your department last week.

my

conversation with Tiger

The subject property has been under foreclosure proceedings. The current owners of the
property, Joseph Carl David and Shelly Riehl David, are exploring various options to address the
foreclosure issues and avoid the sale of the property. Unfortunately, the foreclosure matter is of
the utmost priority for the Davids at this time.
Once the foreclosure matter is resolved, the Davids fully intend to address the violation
matter with your department.
In the meantime, they ask for your understanding and
consideration in delaying the addressing of the matter.
I will keep you infoimed as to the status of the foreclosure proceedings.
Thank you for your assistance. If there are any questions, please feel free to contact me.
Yours very truly,

\ J—

-

Walton D. Y. Hong
WDYH:wh
cc:

Carl David
L1

LAW OFFICES OF
TELEPHONE (808) 245-4757
TELECOPIER (808) 245-5175

WALTON D Y HONG

WALTONDY. HONG

ATTORNEYATLAW
A Law Corporation
3135 AKAHI STREET, SUITE A
LIHUE, KAUAI, HAWAII 96766-1106

-

L L.

IlL)

6 S A 9: 22
—

August 1,2013

O%’T OF.L.U &
NVu.! SOURCES
STMTE OF HAWAII

Department of Land and
Natural Resources
Office of Conservation and Coastal Lands
Attn: Ms. Tiger Mills
P. 0. Box 621
Honolulu, HI 96809
Re:

ENE: KA13-18
Alleged Unauthorized Land Uses
Kauai TMK: (4) 5-9-002-065

Dear Ms. Mills:
This letter will confirm my conversation with you this date, regarding the status of the
foreclosure proceedings on the above-referenced property.
Unfortunately, the parties could not reach an agreement to hold off the foreclosure.
The Commissioner has scheduled the auction for August 15, 2013, at 12:00 noon on the steps
of the Kauai Judiciary Complex.
We will keep you posted as to the results of the foreclosure auction.
Thank you for your patience in this matter. If there are any questions regarding the
above, please feei free to contact me.
Yours very truly,

Walton D. V. Hong
WDYH:ckf
cc:
Mr. Carl David

thegardenisland.com
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NOTICE OF FORECLOSURE SALE
NOTICE OF FORECLOSURE SALE
First Hawaiian Bank vs. Shelly Riehi David, et al.
Civil No. 12-1-0 160, In the Circuit Court of the Fifth Circuit,
State of Hawaii
Lot6I
Haenaflui
Flaena, Kauai Hawaii
TMK: (4) 5-9-002-065 (Fee Simple)
Lot containing 13,792 square feet, more or less, and an undivided 1/9th interest in Road Lot “G”, Kuhio Highway, Haena,
Kauai, Hawaii.
AUCTION DATE: Thursday, August 15, 2013 at 12:00 noon, Front Steps, Fifth Circuit Court Building. 3970 Kaana
Street, Lihue, Kauai, Hawaii 96766.
TERMS OF SALE: No upset price. Property sold in “as is” condition at public auction with 10% of highest bid payable in
cash, certified or cashiers check at close of auction, balance payable upon deliveiy of title. Potential bidders must be able
to provide proof of ability to comply with 10% of bid requirement prior to participating in the public auction. Mortgagee is
authorized to purchase at said foreclosure sale and may satisfy the down payment by way of offset upto the amount of the
secured debt. Buyer shall pay all costs of closing including escrow, conveyance and recordation fee, conveyance taxes and
is responsible for securing possession of the property upon recordation. At the Court’s discretion, the 10% deposit may be
forfeited in full or in part if the buyer fails to pay the balance of the purchase price. The Commissioner will deliver title by
a Commissioner’s Quitelaim Deed. SALE SUBJECT TO COURT CONFIRMATION.
No scheduled open houses. Inspection to be by prior arrangement with Commissioner.

For further information contact:
JOSEPH N. KOBAYASHI
P.O. Box 589
Kapaa, Kauai, Hawaii 96746
Telephone: (808) 822-9000
Facsimile (808) 822-9436
(TG1539513 7/18, 7/25, 8/1/13)
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Relating to penalties for violatloiiS within the CoiiServatlon District

September 2009
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VIOLATION

PENALTIES

use

these penalty schedule

�

guidelines to issue violation notices and to make recommendations to the Board of Land

downward adjustments. The staff of the OCCL (Staff) will

using the following framework, and additional considerations and factors for upward or

The Staff will treat each case individually when assigning conservation district penalties

destroys natural resources protected under Chapter §183C, HRS.

committed by an individual(s) that conducts an unauthorized land use and that impairs or

HRS § 183C, and cessation of illegal activities. Penalties will be assessed for each action

penalty amount(s) shall be enough to ensure immediate compliance with HAR §13-5 and

ensure future compliance by the responsible party and others similarly situated. The

The charging and collecting of penalties is an enforcement tool that may be used to

2

Civil Resource Violation System (CRVS)..

refinements are needed. These guidelines are consistent with HAR § 13-1, Subchapter 7,

''Hinu to resOurce" it a ICiual or poteatill impacl, wbetber direc:t or Uulira:t, lborl or loa.& tenn, iwpiCt oa 1 a.IMnnl, wJtural or

Coasldonlioas 11114 FICIIft).

2

sipilk:ooceo(.,yolliileiodireclillljliCII.III�IIra:onloflhe>iol-• ....,...t-of>iol-,dC.(See2.1.4Additiaouol

...., ., IOid\ alhe lti1IJI Cllio:nl oflbe direct dwl&a.
2 Paully ..U..au moy boldjualell vp oc don, blood 011 oddiliCMlll ......,

U.bl/lry. Ch. tl23-U.

(SeeApp<lldill B: Dolilili011s)Ad11J11rd/rom 1'/f>rldo /Jtpdrt...,t ofEnvironmental l'n>te<tlon1000Adminlnmtl"" Fl1>u nntlDon>nl<

social rsource, whicb it apcc:led to occur 111reaalt ofuoiUIJMrized ICfl ofcoutructioo, Jhcwcliae altenlioo, or lladscapealtnlion

1

_ lation. Table I
HAR §13-5, or according to the ''harm to the resource" caused by the vio

§13-5, Staff may try to associate the action with the most similar identified land use in

was unable to associate the unauthorized use with a typical land use identified in HAR

considerations and factors (See 2.1.4),2 within the assigned penalty range. Where Staff

''hann to resource" caused or potentially caused by the violator's action and additional

permit, the penalty may be adjusted appropriately upward or downward according to the

Once the baseline for the penalty range has 'tleen established according the required

resource"1 caused by the violation.

permit review framework corresponds to the level of actual or potential "hann to the

Department or Board in order to avoid damage to the natural resource. This graduated

the level of review or scrutiny the unauthorized use would have received by the

Assessing the penalties according to 'the Conservation District permit type accounts for

the identified use, under Hawaii Administrative Rules (HAR) §13-5-22, 23, 24, 25.

of Land and Natural Resources (Department) or Board for pre-authorization to conduct

should be periodically reviewed to determine their effectiveness, and whether

permit that would have been required if the individua l(s) bad applied to the Department

carry out its enforcement powers, in the determination and adjudication of civil and

The penalty range for these actions will be substantially determined based on the type cif

PENALTY CALCULATION

administrative penalties. These guidelines are to be used for internal staff guidance, and

Office of Conservation and Coastal Lands (OCCL) with a framework to systematically

Assessment ofDamages to Public Land and Natural Resources is intended to provide the

2.1

habitat restoration.

damages to public land or natural resources, or any combination thereof.

This document, Conservation District Violation Penalties Schedule Guidelines and

costs, damages to public land or natural resources, and costs associated with land or

in which a violation haS

addition to administrative costs, costs associated with land or habitat restoration, and

cases

District penalties.
occurred, the Chairperson, Board, or Presiding Officer may also assess administrative

These guidelines presume that all

(Chairperson), or Presiding Officer, whom may ultimately adjudicate the Conservation

and Natural Resources (Board), Chairperson of the Board of Land and Natural Resources

maximum penalty for a Conservation District violation to up to $15,000 per violation, in

INTRODUCTION

Hawaii· Revised Statutes (HRS) §183C-7 was amended on July 7, 2008 to increase the

1

2.1.1 or Appendix A).

$2,000-$10,000, as a Departmental permit would have been required, due to the

ldentifred Land Use Penalties

ground

disturbance,

unauthorized alteration,

renovation or

Such actions may include, but are not limited to, unauthorized

3

4

Staff may try to associate the action with the most similar identified land use in HAR

§13-5-22, 23, 24, 25,
Violations in which an unauthorized use is not identified in HAR

Non-Identified Land Use Penalties

structures, major projects of any kind, mining and extraction, etc.

2.1.2

cumulatively.

features, aquaculture, major marine construction or dredging, unauthorized shoreline

single-family residences or unauthorized structures, grading or alteration of topographic

space characteristics.

existing physical and envirom;nental aspects of the land, such as natural beauty and open

or damage to the

temporary or insignificant, and was not of a substantial nature either individually or

or region,

resource" may include actions that cause substantial adverse impact to existing natural

resources within the surrounding area, community, ecosystem

which the impact

possibility of causing "major harm to the resource." Examples of"major harm(s) to the

the water resource or terrestrial, littoral or marine ecosystem was

$10,000 - $15,000 as a Board permit would have been required to minimize the

011

considered to have only caused "very minor harm(s) to resource" a penalty of up to

$1,000 may be incurred. These"very minor harm(s) to the resource" could be actions in

Violations identified with the required permit prefix (D) may incur a penalty ip the range

of

In instances in which a pennit with the B prefix should have been sought but are

Major Harm to the Resource/ Boml Permit (D)

YenMinor Harm tothe Resource{CBlPermit

or minor shoreline activities or similar uses.

small-scaled construction, construction of accessory structures, installation of temporary

could be actions causing limited to short-term direct impacts including, but not limited to,

$1,000-$2,000 and

approval would have been required to assure that "minor harm(s) to the resource" are

Table 1. Penalty Guideline Framework

minimized. "Minor harm(s) to the resource" may incur a penalty of

MinorHanntotheResoun;e/SitePlanAooroval (B)Penult
Violations id�ified with the required permit prefix (B) may incur penalties as a site plan

maintenance dredging, agriculture, and animal husbandry, etc.

demolition of existing structures or facilities, such as buildings and shoreline structures,

causing

accordance with the following harm to resource indices in this graduated framework.

The violation penalty range associated with each required permit will be assessed in

2.1.1

marine ecosystem.

Such actions may include, but are not limited to, unauthorized

ecosystems and habitats, and/or alter the structure or function of a terrestrial, littoral or

framework discussed in Section 2.1.1, Identified land use penalties.
landscaping

to the resource" may be adverse impacts that degrade water resources, degrade native

possibility of causing "moderate harm to the resource." Examples of"moderate harm(s)

of

Factors, Continuing Violations and Permit Non-Compliance, and In-Kind Penalties,

The next four sections: Tree Removal, Additional Considerations aJid

Violations identified with the required penni! prefix (C) may incur a penalty in the range

ModerateHarm to the Besource!DepartJnental PermitCQ

provide guidance for the upward or downward adjustment of penalties based on the initial

framework.

The first two of the following sections explain the identified and non-id�ntified land use

to resource" (See

was created to demonstrate the penalty ranges for the type of required permit and "harm

§13-5, Staff will refer to Table I and the definitions of the four violation types of

Tree Removal

$15,000 per tree. Removal of

$1,000 per tree. The removal of any invasive

If violation is considered as one violation, a fine amount of up to

$15,000

Vegetation Removal/Vegetation Clearing

$15,000 per tree.

Additional Considerations and Facton

(1, 2, and 3

found above), the Staff may incorporate

Continuing Violations and Permit Non-Compliance

§13-1-70 Administrative Sanctions

lloanl doci�ous

in MA-01-09, OA-OS�O aod 114-06-08 hove !rOlled !be removal of noa..llli.e, lnwsiv<,

5

oox.ious 1rces as one citatioo of"cle.-ina" wilh mandmory reanediaioa plans.

' Wbile SlaiT •d

or
4

6

ProvidD:J lbebann tothe�llld ol!Dlcdamqewerem.iAimll.

offense.

However, the

footage of vegetation removed (See Table

3 Vegetation Removal).

day (penalties for every day illegal actions continue) by the Department for each separate

removal bas been based on a single citation of'removallclearing determined by the square

$15,000 per

conservation district laws, and after, the Department has informed the violator of the
offense by verbal or written notification, the party may be penalized up to

§ 13-5 the assessment of vegetation

accordance with the identified land uses within HAR

Each day during which a party continues to work or otherwise continues to violate

2.1.6

Schedule; Factors to be Considered.

not limited to, those factors identified in HAR

several considerations into the final assessed conservation district penalty including but

identify the violation penalty'range

Afe
t r Staff applies the Conservation District violation graduated penalty framework to

2.1.5

Note: Tho clearing ofthteatalod, endoniered or eomm...cially valuable planll wiD be oddreaed on a case-by.cue
basis. but �dina on !be imporionc:eo flllespeciec may Incur apenlltyofup to SIS,OOO P"'PIInL
Accordina lo Table 2, the clearing ofvepeation may incur a penalty ofup to $1/ sq.ft., as clearing 10,000 sq.ft. Slalf
could asaess a penalty of$10,000.

Table 3. Vegetation Removal

continued in :violations resulting in minor or very minor .harm to the resource. In

removal as one citation of vegetation clearing/vegetation removal, this practice may be

Past Staff recommendations and Board decisions have treated some cases of tree or

2.1.4

penalty of up to

or endangered tree shall be considered on a one violation per tree basis, with a maximum

outlined in this schedule. However, the removal of any federally or state listed threatened

may be incurred, utilizing the guidelines for Major, Moderate, Minor, and Very Minor

vegetation.3

removal of more than one tree as a single violation, similar to the removal/clearing of

The Board, Department, or Presiding Officer also has the option of considering the

tree shall be considered as removal/clearing of vegetation.

any native tree may incur a fine of up to

or commercially valuable tree may incur a fine of up to

Violation penalties for the removal of any federal or state listed threatened, endangered,

2.1.3

"harm to resource" (See Appendix B: Definitions).

HAR

$15,000 per plant.

commercially valuable plants similar to the modified tree removal framework and may be

To categorize the violation as a "harm to resource" when no similar use is identified in
penalized on an individual plant basis of up to

Department may see fit to assess the removal/clearing of threatened, endangered, or

Use Penalties, for the most similar required permit prefix.

§ 13-5 or according to the "harm to the resource" caused by the violation. Refer to the

above section, Identified Land

In-Kind Penalties
the conservation property.

enhance the Department's and/or public's use, access, or ecological value of

the responsible party is a government

SeUlement euidcllom Jbr civd tod l(huinistntive pcoDlties.

7

'ln�l(jnd Penal1y Jhmework has been adapted ltont Plorida Departmtnl ofEDvinmmcnt&l Proteclioa. 2007. ProJnan Directive 923,

school board, or if (2) the responsible party is a private party proposing an environmental

entity, such as a 'federal agency, state agency, county agency, city agency, university, or

In-kind penalties wiii only be considered if

(I)

§ 13-5 and HRS § 183C, by the violator and to deter other potential

The in-kind penalty· should be enough to ensure future

violators from non-compliance.

compliance with HAR

the cash penalty assessed.

8

an in-kind penalty. Donations will be handled by the Department's Legacy

as

Lands program or similar program.

restoration or remediation efforts that may be already required, but to offset a portion of

Hawaii's

project proposed must demonstrate how the improvement will directly

as a way to reduce the cash amount owed while allowing the Department to consistently

enforce its rules. The in-kind penalty project is not designed to credit the violator for

conserve

Capital or Facility Improvements. Any capital or facility improvement

and

d. Property. A responsible party may propose to donate land to the department

c.

paid as an in-kind penalty project.5 This would not serve as a way to avoid payment but

Department may determine that the full payment or some portion of the penalty may be

Once the penalty amount has been established through the framework above, the

2.1.7

protect

Conservation District Lands.

to

preferably

violator's failure to comply with the permit conditions, may have occurred.

mission

information or education project will directly enhance the Department's, and

resource, due to the potential of greater adverse impacts to natural resources from the
the OCCL's,

information or education project proposed must demonstrate how the

implement proper best management practices as identified in the standard permit

conditions may be assessed more severely by Staff, as a moderate or major harm to the

b. Environmental Information and Environmental Education projects. Any

and dune restoration projects.

pe,-form proper cultural, archeological, or environmental impact studies or failure to

For shoreline violations, this may include state beach nourishment projects

although it should be noted that such actions may result in permit revocation. Failure to

The Department will give preference to in-kind

projects benefiting proposed government-sponsored environmental projects.

restoration projects.

file legal documents, etc., may be considered very minor within the existing framework,

Violation of permit conditions involving initiation and/or

completion of project construction, notification of start and completion dates, failure to

knowledge, and compliance.

a. Material and/or labor support for environmental enhancement or

to the following specific options:

be assessed on a case-by-case basis. Existing permit violations, in which deadlines are

not met, may be individually assessed by the Staff as to prior violator conduct,

restoration, enhancement, information, or education project. ln"kind penalties are limited

Violation of existing approved Conservation District Use Permit (CDUP) conditions will

Penal� Adjudication

up to $1,000

Very Minor

I

The Board may also

9

caused minor or very minor hann to the resource.

characterized by inadvertent or unintentional violations and those violations which

Presiding Officer may adjudicate penalties to minor and very minor violations

expeditious processing and east effective resolution. The Chairperson or appointed

final decision in minor and very minor. conservation district violations in order to provide

The Board may delegate to the Chairperson or a Presiding Officer the power to render a

Minor and Very Minor Harm to the Resource

adjudicate the payment of part or all, of the penalty as part of an In-kind penalty.

moderate to significant actual harm to 'the resource occurred.

in w)lich repeat violations, repeat violators, or egregious behavior were involved, or

causing major or moderate hann(s) to the resource. The Board may also adjudicate cases

The Board may adjudicate penalties to violations categorized as causing or potentially

Major and Moderate Harm to tbe Resource

Chairperson or Presiding

�I ,000-$2,000

Minor
Officer
�hairperson or Presiding
Officer

!Board

�2,000-$10,000

Board

Moderate

;;-ntl�Rahl!e

ifi.,d IAncln�"'

S\0,000-$\5,000

1'/§.,;toRc

Major

·

penalty guideline framework.

Violation penalties may be adjudicated similarly to the harm to resource indices in the

2.1.8

OF

DAMAGES

NATURAL RESOURCES

ASSESSMENT

TO

PUBL.IC

LAND

OR

·

\0

conduct detailed damage assessments in each case, and may refer to past precedent,

While each case is unique and individual in nature, the Department may not be able to

important Hawaiian ecosystems.

Ohia forests, coral reefs, seagrass beds, wetlands, dune and beach ecosystems, and other

restore them, may be applied to Hawaiian ecosystems on public lands: such as Koa and

method. These vB!uations, to account for the loss of ecosystem services and the cost to

may be applied to systems similar to the referenced ecosystem using the benefit transfer

quantified (e.g., the aesthetic value), the values obtained are lower bound estimates, and

Since all the ecosystem services provided by the ecosystem in question cannot be

be handled cumulatively.

seagrass beds, and coral reefs). In such instances, damages for all impacted systems will

resources may occur on more than one ecosystem or habitat type, (e.g., sandy beaches,

offender pursuant §HRS 183C-7. 'In some cases, the damage to public lands or natural

administrative cost, which could be recouped by the Board from the landowner or

The cost of a full-scale damage assessment by the Department would be an

services arc restored.

interim loss of natural resource benefits, until the ecosystem structure, function, and/or

annum basis, and then may be used to calculate tl!e net present value of the initial and

§13-1-70, may be adjudicated by the Board. The total value may be estimated on a per

restoration cost) along with any other appropriate factors, including those naoied in HAR

and the cost of restoration or replacement of the damaged natural resource(s) (primary

of the initial and interim natural resource(s) damaged or lost (compensatory damages)

violation penalties assessed by the aforementioned guidelines. The assessed total value

enforcement and remediation may be assessed in addition to Conservation District

Penalties to recoup damages to public lands or natural resources for the purposes of

3

of lost ecosystem structure, function and/or services restored.

'transfer method to apply past precedents and published valuations in some situations

erosion control, coastal protection, the loss of benefits to tourism, fisheries, society,
cultural inspiration and practices, and any other services which may be valued.

predominately composed of non-native sp�ies, restoration efforts must re-vegetate

Conservation District land and public lands with non-invasive species, preferably native

estimate the. total value(s) of the natural resource(s) damaged on a per area basis,

endemic Hawaiian species.

natural resource, or any other factor deemed appropriate. The total value of the present
and interim natural resource damage may be estimated by calculating the net. present
value of these lost benefits, values and services. The net present value may be calculated
using a discount rate to scale the present and future costs to the public, of the interim
losses of ecosystem services over the restoration time. The restoration time may be
12

Re!uming the damaged and or severely degraded site to a condition similar to or better

than its previous ecological structure and function (e.g., a terrestrial system such as a Koa

(Acacia koa) forest) would include: (I) calculating the level of ecosystem services to be

restored from carbon sequestration, climate regulation, nutrient cycling, air and water

purification, erosion control, plant and/or wildlife habitat, and any other services which
II

including: total ecosystem service value, total annual benefits, the market value of the

These natural resource damages may be assessed using economic valuation techniques to

result in the restoration of ecological structure and function critical for the survival of

and endemic species when possible. The use of native and endemic species may thus

estimating the loss of ecosystem services of carbon sequestration, climate regulation,
nutrient cycling, plant and/or wildlife habitat, biodiversity, air and waier purification,

restored. Assessing the damages to the resource could include:

function that existed prior to the violation. In cases in which the damaged ecosystem was

are

efforts will aim to return the damaged ecosystem to a similar ecological structure and

management may be assessed and charged as primary restoration damages. Restoration

the social-economic value of the degraded site, until the ecosystem structure, function,
andior services

The cost of land or habitat restoration or replacement, the cost of site monitoring, and site

interim values of the ecosystem services provided by the natural resource or habitat, and

Ute total value of the natural resource that is lost or damaged may include the initial and

3.1

PRIMARY RESTORATION DAMAGES

resource damaged until the ecosystem structure, function, and services are estimated to be

Appendix C and D for examples) to derive the estimated total value of the natural

other, city, county, state and federal regulatory decisions and adjudications. Thus, the
·recovered.

resources and efforts along with existing ecosystem valuations and publications (See

biological and /or cultural functions exist. These assessed damages are independent of

monetary. remedies provided in HRS § 183C-7 are cumulative and in addition to any other

ecosystem services to the public. All Divisions of the Department may coordinate their

applied to a site different from the location of the damaged area where similar physical,

remedies allowed by law.

to the violator to compensate for ecosystem damage and lost initial and interim

Compensatory damages to public lands or natural resources may be assessed and charged

The Board may allow restoration activities and damage penalties to be conducted and/or

comprehensive estimates may be produced and utilized.

and restoration efforts. However, as ecological valuation and research continue, more
COMPENSATORY DAMAGE CALCULATION

60 years, to achieve mature canopy structure, native under-story, and an accepta�le level

see Appendix C: References and Appendix D: Damages Examples). Using the benefit

3.2

monitoring, maintenance, and management for the time period of mature growth of -40-

estimate and assess damages on smaller scales (for valuations and publication examples

would allow the Department to focus its administrative duties and time on remediation

may be valued; (2) purchase, production and out-planting of Koa seedlings; and (3)

economic ecosystem valuations, and other published environmental valuations to

ADJUDICATION OF DAMAGES

HRS

Table 1. Penalty Guideline Framework

13

APPENDIX A: GUIDELINE FRAMEWORK TABLES

cultural practices.

not prohibit any person from exercising native Hawaiian gathering rights ortraditional

§183C-7(b). All penalties assessed will be in compliance with HRS §183C-7(c) and will

recoup all administrative costs associated with the alleged violation pursuant to

In addition to the damages and penalty violations assessed, the Department is allowed to

proper checks and balances, including adequate public notice and a public hearing.

adjudicated by the Board due to the complexity of the assessment process and to assure

The adjudication of primary restoration damages and compensatory damages will be

3.3

both ecosystem damage penalties and restoration efforts.

analysis (REA) may be used to scale equivalent habitat or w i ldl ife losses for estimating

In other instances, a habitat equivalency analysis (HEA) or a resource equivalency

benefit worth than the benefit of restoration activities undertaken a year or two later.

conducted immediately after damage occurred may be calculated to have a higher present

valuation of mitigation efforts performed by the violator. For example the restoration

violation state. The discount of future losses and accrued benefits may be used in the

maturity and/or the ecosystem structure and function to be restored similar to the pre

estimated as the number of years for the damaged natural resource or ecosystem to reach

�inor
r.'eryMinor
·

'-'pto S\,000

s 1,000-$2,000

!n,OOO-S I 0,000

IPon'oltv Ronoo

Moderate

"•-"' Ro•nnrr•

1510,000.$15,000

•

!Miior

penalty ofup to $15,000 per plant

Note: Acconlina to Table 2, the cleoring ofvecetation may mcm a penalty of upto $11 sq.II., as cleoring I 0,000
sq.ft. Staffcould assess a penalty of$10,000. The clearing of threatenecl, endonpred or coiiiiMI'Cially valuable
plants, will be addressed on a ....,.by-<aSe basis, but depalding on the impotllnce of the species may incur a

tearing oflnvaaive or noxious
egetation

�elation

Removal of loss than 2,000 sq. ft.

!Removal ofVego:IAiion.or of
,000-1 0,000 sq. II of vegetation

�omoval of more than
10,000 sq. ft.

�

Table 2. Vegetation Removal

"Benefit Transfer Method" estimates economic values by transferring existing

(2)

"Board Permit" means a permit approved by the Board of Land and Natural

(4)

"Civil Resource Violations System" or "CRVS" means a system of administrative

(6)

''Compensatory Damages" means damages for compensation for the· interim loss

7, 13-1, HAR, for the purpose of processing civil resource violations.

"Contested Case" means a proceeding in which the legal rights, duties, or

"Departmental Permit" means a permit approved by the Chairperson.

"Discounting" means an economic procedure that weights past and future benefits

(10)

(II)

"Ecosystem Services" means natural resources and ecosystem processes, which

'Ecosystem Valuations http://www.ecosysterpvaluation.orglbenefiLtransfer.htm

erosion control, coastal protection, the loss of benefi.ts to tourism,

plant and/or wildlife habitat, biodiversity, air and water purification.

For example: carbon sequestration, climate regulation, nutrient cycling,

may be valued according to their benefits to humankind.

(12)

or costs such that they are comparable with present benefits and costs.

"Department" means the Department of Land and Natural Resources.

(9)

an agency hearing.

privileges of specif1c parties are required by law to be determined after an opportunity for

(8)

of ecosystem services to the public prior to full recovery.

(7)

Subchapter

law proceedings as authorized under chapter 199D, HRS, and further prescribed in

"Chairperson" means the chairperson of the board of land and natural resources

(5)

Resources.

"Board" means the Board of Land and Natural Resources.

(3)

benefit estimates from studies already completed for another location or issue?

"Baseline" means the original level of services provided by the damaged resource.

(I)

Definitions:

APPENDIX B: DEFINITIONS

"Grossly negligent" violation means conscious and voluntary acts or omissions

"Harm to resource" means an actual or potential impact, whether direct or

or

1 Definition adapted from Florida Department of Environmental Protection. 2QQQAdmjnjstiJijvefiQC$MdDamage
l.iillililx,.Cit. 628-54.

as building a house, while a "minor harm to the resource(s) " may be

major land use violation that would have likely required a Board Permit, ·such

For example, "major harm to the resource(s)" would be associated with a

and was not of a substantial nature either individually or cumulatively.

the water resource or terrestrial, littoral or marine ec6system was insignificant,

the impact on

vegetation alteration activities.
(d) "Very Minor Harm to Resource" meims an action in which

from small scaled construction or shoreline

(c) "Minor Harm to Resource" means limited to short-term direct impacts

not to the extent of those prcvioilsly defined as those in (a)).

reduce the structure or function of a terrestrial, littoral or marine system (but

degrade water resources, degrade native ecosystems and habitats, and/or

(b) ''Moderate Harm to Resource" means an adverse impact(s), whi�h can

characteristics

environmental aspects of the land, such as natural beauty and open space

surrounding area, community or region, or damage the existing physical and

can cause substantial adverse impact to existing natural resources within the

(a) "Major Harm to resource" means a significant adverse impact(s), which

landscape alteration as is defined as follows:

expected to occur as a result of unauthorized acts of construction, shoreline alteration, or

indirect, short or long term, acting on a natural, cultural or social resource, which is

(14)

consequences.8

characterized by the failure to perform a manifest duty in reckless disregard of the

(13)

practices, and any other services which may be valued.

recreation, scientific discovery, fzsheries, society, cultural inspiration and

"Knowing" violation mc:ans an act or omission done with awareness of the nature

"OCCL Administrator" means the Administrator of the Office of Conservation

"Net Present Value" means the total present value (PV) of a time series of cash

"Person" means an appropriate individuals, partnership, corporation, association,

( 19)

"Site Plan" means a plan drawn to scale, showing the actual dimensions and shape

"Willful violation" means an act or omission which is voluntary, intentional and

requires to be done.

with the specific intent to do something the law forbids, or fail to do something the law

(23)

and open areas including vegetation and landscaping.

of the property, the size and locations on the property of existing and proposed structures

(22)

prior baseline state.

http://www.dep.state. flluslbeacheslpublicationslpdf/6�b-4l.pdf

applicatiofor
n coastalconstructionpennjts. Ch,62B-41,

Florida Department of Environmental Protection. 2000. Rulesand proceduresfor

www.dep.state.fl.usladminldepdirs/pdf/923.pdf

Settlement guidelinesfor cjyilandadministrati vepenalties.

Florida Department of Environmental Protection. 2007. Program Directive 923

Li.iJilli.1y, Ch. 628-54. http:/lwww.dep.state. fl.wiltegal!Ruleslbeach/62b-54.doc

Florida Department of Environmental Protection. 2000AdmjnjstratjyeFjncsandDamage

http://www.dcp.state.fl.uslcoastallhabitats/scagrasslawareness/damage_costs.htm

Florida Department of Environmental Protection. Paroage Costs jn S!(ilifl!Ss Habitats.

p. 253-260.

1997. ThevalueoftheWorld'sEcosystemServices and Natural Caojtal. Nature ;387

"Primary Restoration Damages" means the costs to restore the damaged site to its

Naeern, S., O'Neill, R.V., Paruelo, J., Raskin, RG., Sutton, P., van den Belt, M.

Costanza, R, d' Arge, R, de Groot, R., Farber, S., Grasso, M., Hannon, B., Limburg, K.,

(21)

"Presiding Officer" means the person conducting the hearing, which shall be the

tothespecialissue. Ecological Economics 63 p. 249-253.

Costanza, R. and Farley J. 2007. Ecologicaleconomics ofcoastal disasters: Introduction

Conservation International, Arlington VA, USA.

Seagrasses: A global Compilation. Center for Applied Biodiversity Science,

Conservation International. 2008. Economic j'alues of Coral Reefs Maneroyes. and

reefsofHawaii. NOAA Final Report NA l 60Al449.

Cesar, H., van Beukering, P., Pintz, S., Dierking J. 2002. Economicyaluatjonofthecoral

APPENDIXC:REFERENCES

chairperson, or the chairperson's designated representative.

(20)

or public or private organization of any character other than agencies.

"Party'' means each person or agency named or admitted as a party.

( 18)

and Coastal Lands.

( 17)

flows.

(16)

of the conduct.

(15)

Approval, for building a small accessory structure.

associated with minor land uses requiring an administrative Site Plan

http://www.maine.gov/doc/lurc/referencelcluprev/CLUPYWDraft__pg5.shtml

LandUsePlan:for areaswithin the jurisdiction.

Maine Land-Use Regulation Commission,. 2007. 2008 Workshop Draft Comprehensive

www.csc.noaa.gov/c�astalleconomicslhabitatequ.htm

NOAA Coastal Services Center. HabitatEquivalency Aoalvsis.

·

Damage to Coral reef ecosystems was assessed for restoration activities according to
Florida guidelines, as $5,830,000 for 5,380 m2 of coral reef damage. This calculation

Pilaa enforcementCKA-02-10)(primary Restorat ion Cost}

the coral reefs in Kihei to be $28.09 million ($651m2) and the coral reefs on the Kana
coast to be $17.68 million ($191m2).

economic value could then be expressed on a 'per area' basis. This study found the total
annual benefits of the coral reefs ofHanauma Bay to be $37.57 million ($2,568/m1), of

property amenities, biodiversity, fisheries and education. The annual· benefits and total

Hawaiian coral reefs based on the annual benefits of the coral reefs to recreation/tourism,

Cesar ct al. used a Simple Coral Reef Ecological Economic Model (SCREEM) to assess

Cesaretal2002<EcosystemServicevaluation)

of drugs or alcohol etc.

boating practices, navigational error, whether the vessel operator was under the influence

absence of extenuating circumstances such as weather conditions, disregard of safe

FloridaQs:parunentofEgyjronmentalProtectionCCjyilPamaacsl:
The PEP can impose fines of up to $1,000/m2 of reef damaged and is dependent on the

Coral

The following are organized by habitat type.

be handled individually to account for unique ecological, economic and cultural impacts.

assessments and remediation efforts not as templates. As previously stated each case will

no means comprehensive or limiting. These are intended to be examples for possible

The following are only brief past estimates used in Hawaii and other states; they are by

Examples of Damage Assessments and Possible Remediation Efforts

APPENDIX D: DAMAGES EXAMPLES

lost sandy beaches. As one of Hawaii's greatest natural resources the following should
be included in the mi.nimum penalty assessment, however, as ecological valuati� and

by Cesar et al. 2003 estimated a 25 year period for recovery of ecological impacts).

(#m2 x $!000)

+Plus cost of native dune vegetation

be more if damage to an area such as Hanauma Bay with increased recreational economic

other ecological impacts.listed above, S\lch as coral reefs and sea grass beds.)

+Plus Cost of cleaning sediment from reef

+monitoring

+vegetation planting

or net present total value of ecosystem services lost until recovery

+$75 per each additional yard

$1 00 for the first yard damaged

damaged and $75/yd2 per �ch additional yd2 damaged.

The Florida DEP fines offenders S I 00/yd 2 of damage to seagrass beds for the first yd1

Seagrass beds!Compensatory Damage)

+Plus Cost of Management

+Plus Cost of Monitoring

+Plus Cost of coral reestablishment

+Plus Cost of cleaning sediment/mud from beach sand

(In some circumstances the loss of beach resources may be assessed in conj11nction with

+Plus cost of Remediation

revenue.)

+Plus cost of beach nourishment (sand replacement)

Plus the estimated net present value of ecosystem services lost until recovery. (This may

+Plus cost of cleaning of sediment/mud from beach area (if necessary)

+Cost oflost revenue due to altered B�ch resources (compensatory)
+primary restoration costs

X Multiplied by $1,000 (or estimated value of coral on per/area basis)

# Number of square meters of coral damaged

$390,000 fine was estimated to clean 5,000 yd3 of beach.

research continue, more comprehensive estimates may be produced. In KA-02-10 Pilaa,

environmental impacts should be included in the assessment of damaged, degraded or

additional $630,000 was estimated for the 1 0-year monitoring period, (however studies

Thus damage to corals may be calculated asfollows:

Minimum penalty cost of restoration and potential negative ecological, social and

$3,100,000 and $4,700,000, and did not include coral colony re-establishment. An

Sand Beaches (ex, Of PrimaryRestoration Costs)

approximat�ly $845,000 (for the 13 acres, or $65,000 for 10m2). This totaled between

$2,300,000-$3,900,000. While· cleaning the sediment from the reef was estimated to cost

beach sand. However between 30,000-50,000 yd3 was estimated to be impacted, totaling

was similar to the estimated cost of remediation. efforts $390,000 to clean 5,000 yd3 of

Penalty Total:

Penalty !Adjustments !Multi-day (#
days)
Range Mark Adj.
!(:boice #1-8)

---

otal

--

_
_
_
_
Description:.__
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_

2. Actual environmental damage extent (offsite)

Description:.________________________

I. Actual environmental damage extent (onsite)

descriptions, including but not limited to those listed .in § 13-1-70)

Penalty Adjustments and Descriptions (please attach additional adjustments and

IC

i

6

I

r-)1lc

Violation Penni! Harm to
ree or
Prefix Resource Vegetation
(D,C, B) (actual & Status
potential)

Part 1- Penalties

Date:_________________________

__
_
-:----------

OCCL Staff Member:.

TMK.·�-

Violator's Name(s):____________________

APPENDIX E: PENALTY CALCULATION WORKSHEET

Description::________________________

Other.

Total multi-day: _
_
_
_
_
_
_
_
_
�
-

Reasoning:________________________

_
_
Number af days to multiply penalty:._
-,-

Multi-day penalties

.____________________
Total Adjustment: up/down

8.

7. Did. the violator receive Economic or commercial gain through non-compliance?

6. Does the Violator have a Financial Hardship?

Department and/or Stafl?

5. Was the violator Responsive and exhibit a level of cooperation of with the

4. W&,S the violation repetitious or of a long duration?

3. Does the violator's have a history of violations?
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