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GOV. MSG. NO. 122

EXECUTIVE CHAMBERS

DAVID Y. IGE
GOVERNOR

The Honorable Ronald D. Kouchi,
President
and Members of the Senate
Twenty-Eighth State Legislature
State Capitol, Room 409
Honolulu, Hawai'‘i 96813

HONOLULU

June 12, 2015

The Honorable Joseph M. Souki,
Speaker and Members of the
House of Representatives

Twenty-Eighth State Legislature

State Capitol, Room 431

Honolulu, Hawai‘i 96813

Dear President Kouchi, Speaker Souki, and Members of the Legislature:

This is to inform you that on June 12, 2015, the following bill was signed into law:

SB284 SD2 HD2 CD1

RELATING TO THE TRANSIENT
ACCOMMODATIONS TAX
ACT 121 (15)

Sincerely,
DAVID Y.\ej

Governor, State of Hawai'i



‘ RECEIVED
RECEIVED THE SENATE

SENATE CLERK'S GFFIC
OFFICE 6F THE PRESIDENT STATE OF HAWAII
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Approved by the Governor

on 012 ws ACT 121

THE SENATE 284

TWENTY-EIGHTH LEGISLATURE, 2015 S B N O S.D.2

STATE OF HAWAII T " HD.2
D. 1

H
C.

A BILL FOR AN ACT

RELATING TO THE TRANSIENT ACCOMMODATIONS TAX,

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:
SECTION 1. The purpose of this Act is to establish a
method to use transient accommodations tax revenues and moneys
from the land conservation fund to reimburse the state general
fund for the debt service on reimbursable general obligation

bonds, the proceeds of which will be used to acquire a
conservation easement and other real property interests in
Turtle Bay, Oahu, for the protection, preservation, and
enhancement of natural resources important gp the State.

The legislature finds and deems that the transient
accommodations tax revenues and moneys from the land
conservation fund comprise user taxes. The source of funding
for the Turtle Bay conservation easement will be reimbursable
general obligation bonds issued by the department of budget and
finance. The debt service on the reimbursable general
obligation bonds will be reimbursed from the transient
accommodations tax revenues and moneys from the land
conservation fund. The proceeds from the reimbursable general

obligation bonds, the transient accommodations tax revenues, and
CD1 HMS 2015-3495-3
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moneys from the land conservation fund will be deposited into
the Turtle Bay conservation easement special fund. The role of
the departmen; of budget and finance is solely to facilitate the
financing of this transaction with the department of land and
natural resources purchasing the Turtle Bay conservation
easement and other real property interests. The legislature
finds that the financing of the Turtle Bay conservation easement
and other real property interests is essential to the execution
of the transaction and is for a public purpose.

The legislature also finds that the acquisition of the
Turtle Bay conservation easement and other real property

interests by the department of land and natural resources 1is

for the purpose of supporting, encouraging, and enhancing the

natural beauty of Oahu's north shore, and is land having value
as a resource to the State. The legislature further finds that
the acquisition of the Turtle Bay conservation easement and

other real property interests by the department of land and

natural resources is crucial to the protection, preservation,

and enhancement of the State's natural resources and to the
State's economic well-being, and is for a public purpose.

Specifically, this Act:

SB284 CD1l HMS 2015-3495-3
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Authorizes the depértment of budget and finance to
issue $35,000,000 in reimbursable general obligation
bonds and to deposit the proceeds into the Turtle Bay
conservation easement special fund;

Appropriates $35,000,000 out of the Turtle Bay
conservation easement special fund for the department
of land and natural resources to acquire a
conservation easement and other real property
interests at Turtle Bay, Oahu;

Allocates transient accommodations tax revenues of
$1,500,000 annually to the Turtle Bay conservation
easement special fund;

Provides that a nonprofit land conservation
organization shall file an application annually with
the board of land and natural resources requesting
$1,500,000 from the land conservation fund to be used
for the reimbursement of debt service on the Turtle
Bay reimbursable general obligation bonds;
Appropriates $ 3,000,000 out of the Turtle Bay

conservation easement special fund to reimburse the

4 CD1 HMS 2015-3495-3
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state general fund for payment of debt service on the
reimbursable general obligation bonds; and
(6) Appropriaﬁes $500,000 from the transient
‘accommodations tax revenues to. the department of land
and natural resources to pay for appraisal costs, due
diligence costs, and closing costs relating to the
acquisition of a conservation easement and other real
property interests in Turtle Bay, Oahu.
- SECTION 2. Chapter 171, Hawali Revised Statutes, is
amended by adding four new sections to be appropriately
designated and to read as follows:

"§171-3 Reimbursable general obligation bonds for

congervation easement and other real property interests in

Turtle Bay, Oahu. (a) The department of budget and finance

shall issue reimbursable general obligation bonds for the

department of land and natural resources to acquire a

conservation easement and other real property interests in

Turtle Bay, Oahu, for the protection, preservation, and

enhancement of natural resources, while maintaining public

access, as important to the State. The public shall have

perpetual public access to said conservation easement. The

D1 HMS 2015-3495-3
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conservation easement shall be in compliance with chapters 171

and 198. The other real property interests shall be in

compliance with chapter 171.

{(b) For the purpose of this section, the acquisition of

the conservation easement and other real property interests

shall be deemed an undertaking under chapter 39.

(c) The reimbursable general obligation bonds issued to

acquire the conservation easement and other real property

interests shall be payable from the transient accommodations tax

revenues allocated. to the Turtle Bay conservation easement

special fund established by section 171-B and from moneys from

the land conservation fund. The transient accommodations tax

revenues and moneys from the land conservation fund are and

shall be deemed user taxes. The revenues allocated shall be

deemed user taxes pursuant to chapter 39 for the undertaking.

(d) The reimbursable general obligation bonds shall be

jssued in accordance with chapter 39.

§171-B Turtle Bay conserﬁation easement special fund. (a)

There is established the Turtle Bay conservation easement

special fund to be administered by the department of land and

natural resources.

284 Cpl1 HMS 2015-3495-3
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(b) Transient accommodations tax revenues allocated to

the Turtle Bay conservation easement special fund pursuant to

section 237D-6.5 and moneys from the land conservation fund

shall be depcsited into the special fund. All interest earned

on the moneys in the special fund shall be credited to the

special fund.

{c) Moneys in the Turtle Bay conservation easement special

fund shall be expended to reimburse the state general fund for

payment of debt service on reimbursable general obligation bonds

issued to acquire the conservation easement and other real

property interests in Turtle Bay, Oahu.

(d) The Turtle Bay conservation easement special fund

shall be exempt from the central service expenses of section 36-

27 and departmental administrative expenses of section 36-30.

(e) Upon reimbursement to the state general fund of all

debt service on reimbursable general obligation bonds issued to

acquire the conservation easement in Turtle Bay, Oahu, any

unencumbered and unexpended moneys in the Turtle Bay

conservation easement special fund shall be transferred to the

tourism special fund established under section 201B-11.

SB284 CD1 HMS 2015-3495-3
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§171-C Turtle Bay appraisal and due diligence. Any

appraisal and due diligence completed by the Hawaii tourism

authority may be used by the department of land and natural

resources for the acquisition of the Turtle Bay conservation

easement and other real property interests.

§171-D Lease of Turtle Bay lands. Notwithstanding any law

to the contrary, the board of land and natural resources nmay,

without public auction, lease lands purchased in fee simple

pursuant to section 171-A, to the grantor of the conservation

easement or its successor in interest. The purpose of the lease

shall be for the protection, preservation, and enhancement of

natural resources, while maintaining public access. The lease

rental shall be on a nominal basis, shall not exceed a term of

sixty five vears, and be upon such other terms and conditions as

the board may determine."

~ SECTION 3. Chaptér 173A, Hawaii Revised Statutes, is
amended by adding a new section to be appropriately designated
and to read as follows:

*§173A- Payment of debt servicé on the Turtle Bay

reimbursable general obligation bonds. Notwithstanding any laws

to the contrary:

SB284 CD1 HMS 2015-3495-3
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(1) Beginning July 1, 2015, a nonprofit land conservation

organization shall file an application annually with

the board requesting $1,500,000 from the land

conservation fund to be used for the reimbursement of

debt service on the Turtle Bay reimbursable general

obligation bonds until the bonds are fully amortized;

(2) The board shall not require the nonprofit land

10
11
12
13
14
15
16
17
18
19
20

21

conservation organization that is the recipient of a

grant for the payment of debt service on the Turtle

Bay reimbursable general obligation bonds to provide

any additional matching funds; and

(3) Moneys awarded for the payment of debt service on the

Turtle Bay reimbursable general obligation bonds shall

be deposited into the Turtle Bay conservation easement

special fund."

SECTION 4. Section 87A-42, Hawaii Revised Statutes,

amended by amending subsection (d) to read as follows:

is

"(d) In any fiscal year subsequent to the 2017-2018 fiscal

vear in which a county public employer's contributions into the

fund are less than the amount of the annual required

contribution, the amount that represents the excess of the

SB284 CD1 HMS 2015-3495-3
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annual required contribution over the county public employer's
conﬁributions shall be deposited into the fund from a portion of
all transient accommodations tax revenues collected by the
department of taxation under section [239B—6-5{B}33] 237D~
6.5(b)(4). The director of finance shéll deduct the amount
necessary to meet the county public employer's annual required

contribution from the revenues derived under section [237B—

£=-5-{b3{3}] 237D-6.5(b) (4) and transfer.the amount to the board

for deposit into the appropriate account of the separate trust
fund. "

SECTION 5. Section 171-19, Hawaii Revised Statutes, is
amended by amending subsection (a) to read as follows:

"(a) There is created in the department a special fund to
be designated as the "special land and development fund".
Subject to the Hawaiian Homes Commission Act of 1920, as
amended, and section 5(f) of the Admission Act of 1959, all
proqeeds of sale of public lands, including interest on deferred
payments; all moneys collected under section 171-58 for mineral
and water rights; all rents from leases, licenses, and permits
derived from public lands; all moneys collected from lessees of

public lands within industrial parks; all fees, fines, and other

SB284 CD1 HMS 2015-3495-3
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administrative charges collected under this chapter and chapter
183C; a portion of the highway fuel tax collected under chaﬁter
243; all moneys collected by the department for the commercial
use of public trails and trail accesses under the jurisdiction
of the department; t;ansient accommodations tax revenues

collected pursuant to section [237B—6-5tb}{2)] 237D-6.5(b) (5);

"and private contributions for the management, maintenance, and

development of trails and accesses shall be set apart in the
fund and shall be used only as authorized by the legislature for
the following purposes:

(1) To reimbursevthe general fund of the State for
advances made that are required to be reimbursed from
the proceeds derived from sales, leases, licenses, or
permits of public lands;

(2) For the planning, development, management, operations,
or maintenance of all lands and improvements under the

control and management of the boardi{+] pursuant to

title 12, including but not limited to permanent or
temporary staff positions who may be appointed without

regard to chapter 76; provided that transient

accommodations tax revenues allocated to the fund

SB284 CD1 EMS 2015-3495-3 10
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(3)

(4)

(6)

(7)

Sp284 CDl HMS 2015-3495-3
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shall be expended as provided in section 237D-

6.5(b) (5);

To repurchase any land, including improvements, in the
exercise by the boafd of any right of repurchase
specifically reserved in any patent, deed, lease, or
other documents or as p;ovided by law;

For the payment of all appraisal fees; provided that
all fees reimbursed to the board shall be deposited in
the fund;

For the payment of publication notices as required
under this chapter; provided that all or a pbrtion of
the expenditures may be charged to the purchaser or
lessee of public lands or any interest therein under
rules adopted by the board;

For the management, maintenance, and development of
trails and trail accesses under the jurisdiction of
the department; |

For the payment to private land developers who have
contracted with ;he board for development of public

lands under section 171-60;

11
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(8) For the payment of debt service on revenue bonds
issued by the department, and the establishment of
debt service and other reserves deemed necessary by
the board;

(9} To reimburse the general fund for debt service on
general obligation bonds issued to finance
departmental projects, where the bonds are designated
to be reimbursed from the special land and development
fund;

(10) For the protection, planning, management, and
regulation of water resources under chapter 174C; and
(11) For other purposes of this chapter."

SECTION 6. Section 201B-8, Hawaii Revised Statutes, is
amended by amending subsection (b) to read as follows:

"(b) Moneys in the convention center enterprise special
fund shall be used by the authority for the payment of any and'
all.of the following: 5

(1) Debt owed to the department of budget and finance
relating to the convention center [+—previded—thats

c 1 , red—) . 5 of

g1 —Session-Laws—of Hawaii—20+H4—the-apnuat—debE

SB284 CD1 HMS 2015-3495-3 ‘ 12
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service-payment-owed—to—the department—shall-not
exeeed—$16-500000—from—Fiseal—year—2014-2015—until
fually—rebired]; and

(2) Expenses arising -from any and all use, operation,
maintenance, alteration, improvement, or any
unforeseen or unplanned repairs of the convention
center, including without limitation the food and
beverage service and parking service provided at the
convention center facility, the sale of souvenirs,
logb items, or other items, for any future major
repair, maintenance, and improvement of the convention
center facility as a commercial enterprise or as a
world class facility for conventions, entertainment,
or public events, and for marketing the facility
pursuant to section 201B-7(a) (7)."

SECTION 7. Section 237D-6.5, Hawaii Revised Statutes, is

amended by amending subsection (b) to read as follows:
"(b) Revenues collected under this chapter shall be

distributed [as—fedlews+] in the following priority, with the

excess revenues to be deposited into the general fund:

SB284 CD1 HMS 2015-3495-3 13
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$1,500,000 shall be allocated to the Turtle Bay

[43)]

(2]

SB284 CD1 HMS 2015-3495-3
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conservation easement special fund beginning July 1,

2015, for the reimbursement to the state general fund

of debt service on reimbursable general obligation

bonds, including ongoing expenses related to the

issuance of the bonds, the proceeds of which were used

to acquire the conservation easement and other real

property interests in Turtle Bay, Oahu, for the

protection, preservation, and enhancement of natural

resources important to the State, until the bonds are

fully amortized;

(2) $26,500,000 shall be allocated to the convention

center enterprise speciai fund established under

section 201B-8;

(3) $82,000,000 shall be allocated to the tourism

specialkfund established under section 201B-11;

provided that:

(A) Beginning on July 1, 2012, and ending on June 30,
2015, $2,000,000 shall be expended from the
tourism special fund for development and

implementation of initiatives to take advantage

14
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of expanded visa programs and increased travel

bpportunities for international visitors to

Hawaii;

Of the %82, 000,000 allocated:

(1) $1,000,000 shall be allocated for the
operation of a Hawailian center and the
museum of Hawaiian music and dance at the
Hawaii convention center; and

(ii) 0.5 per cent of the $82,000,000 shall be
transferred to a sub-account in the tourism
special fund to provide funding for a safety
and security budget, in accordance with the
Hawaii pourism strategic plan 2005-2015; and

Of the revenues remaining in the tourism special

fund after revenues have been deposited as

provided in this paragraph and except for any sum
authorized by thé legislature for expenditure
from revenues subject to this paragraph,
beginning July 1, 2007, funds shall be deposited
into the tourism emergency trust fund,

established in section 201B-10, in a manner

2015-3495-3 15
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sufficient to maintain a fund balance of

$5,000,000 in the tourism emergency trust fund;

[43)}] (4) $103,000,000 for fiscal year 2014-2015,

$103,000,000 for fiscal year 2015-2016, and
$93,000,000 for each fiscal year thereafter shall be
allocated as follows: Kauaili county shall receive 14.5
per cent, Hawaii county shall receive 18.6 per cent,
city énd county of Honolulu shall receive 44.1 per
cent, and Maui county shall receive 22.8 per cent;
provided that commencing with fiscal year 2018-2019, a
sum that represents the difference between a county
public employer's annual required contribution for the
separate trust fund established under section 87A-42
and the amount of the county public emplovyer's
contributions into that trust fund shall be retained
by the state director‘of finance and deposited to the
credit of the county public employer's annual required
contribution into that trust fund in each fiscal.year,
as provided in section 87A-42, if the respective

county fails to remit the total amount of the county's

SB284 CD1 HMS 2015-3485-3 16
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required annual contributions, as required under

section 87A-43; and

$3+-600000-——shall-bealtlecated to—theTurtleBay

aegquire—the—conservation ecaserent—in Turtle Bay—Oahur

watil—the bonds—arefullyomortized—and]

O0f the excess revenues deposited into the general fund

pursuant to this subsection, $3,000,000 shall be

allogated subiject to the mutual agreement of the board
of land and natural resources and the board of
directors of the Hawaii tourism authority in
accordance with the Hawaii tourism authority strategic
plan for:

(A) The protection, preservation, and enhancement of
natural resources important to the visitor
industry;

(B) Planning, construction, and repair of facilities;

and

5-3495-3 17
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(C) Operation and maintenance costs of public lands
connected with enhancing the visitor experience.

_ Ali transient accommodations taxes shall be paid into the
state treasury each month within ten days after collection and
shall be kept by the state director of finance in special
accounts for distribution as provided in this subsection.

~ As used in this subsection, "fiscal year" means the twelve-
month period beginning on July 1 of a calendar year and ending
on June 30 of the following calendar year.'

SECTION 8. Section 201B-8.5, Hawéii Revised Statutes, is

repealed.

84 CD1 HMS 2015-3495-3 18
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SECTION 9. Section 201B-8.6, Hawaiili Revised Statutes, 1is

repealed.

a5 1 o . -  on36-30-" ]

SECTION 10

. Act 81, Session Laws of Hawaii 2014,

amended by repealing sections 5 through 8.

is

. . Y b dd -y el .
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SECTION 11. (a) The department of budget and finance,
with the approval of the governor, is authorized to issue

reimbursable general obligation bonds in the sum of $35,000,000

SB284 CD1 HMS 2015-3495-3 22
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or so much thereof as may be necessary for fiscal year 2015-2016
for the purpose of acquiring a conservation easement and other
real property interests in Turtle Bay, Oahu, and the same sum
shall be deposited into the Turtle Bay conservation easement
special fund.

(b} The department of budget and finance, with the
approval of the governor, shall issue the reimbursable general
obligation bonds in such aggregate principal amount and under
such terms, conditions, and maturity dates such that the
required payments of principal and interest on the reimbursable
general obligation bonds.shall not exceed $3,000,000 in any
fiscal year.

SECTION 12. There is appropriated out of the Turtle Bay
cbnservation easement special fund the sum of $35,000,000 or so
much thereof as may be necessary for figcal year 2015-2016 to
finance the acquisition of a conservation easement and other
real property interests in Turtle Bay, Oahu.

The sum appropriated shall be expended by the department of
land and natural resources for the purposes of this Act.

SECTION 13. There is appropriated out of the Turtle Bay

conservation easement special fund the sum of $3,000,000 or so

SB284 CD1 HMS 2015-3495-3 : . 23
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much thereof as may be necessary for fiscal year 2015-2016 for
the\reimbursement of the state general fund for the payment of
debt service on the reimbursable general obligation bonds.
The sum appropriated shall be expended by the department of
land and natural resocurces for the purposes of this Act.

. SECTION 14. Of the excess revenues deposited into the
general fund pursuant to section 237D-6.5(b), Hawaii Revised
Statutes, $500,000, or so much thereof as may be necessary for
fiscal year 2015-2016 shall be appropriated to the department of
land and natural resources to pay for appraisal costs, due
diligence costs, and closing costs relating to the acquisition
of the Turtle Bay conservation easement gnd other real property |
interests.

The sum appropriated shall be expended by the department of
land and naﬁural resources for the purposes of this Act.

SECTION 15. In codifying the new sections added by section
2 of this Act, the revisor of statutes shall substitute
appfopriate section numbers for the letters used in designating
the new sections in this Act.

SECTION 16. Statutory material to be repealed is bracketed

and stricken. New statutory material is underscored.

SB284 CDl HMS 2015-3495-3 24
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SECTION 17. This Act shall take effect upon approval;

provided that:

(1)

(2)

(3)

If a contract to acquire the Turtle Bay Conservation
easement has not been entered into by December 31,
2015, part I of the Act shall be repealed on January
1, 2016;

The amendments made to section 36-27(a), Hawaii
Revised Statutes, by Section 2 of this Act shall not
be repealed when that section is reenacted on June 30,
2015, pursuant to Act 79, Session Laws of Hawaii 2009;
and

The amendments made to section 36-30(a), Hawaii
Revised Statutes, by Section 2 of this Act shall not
be repealed when that section is reenacted on June 30,

2015, pursuant to Act 79, Session Laws of Hawaii 2009.

APPROVED this’ 12 dayof JUN , 2015

GOVERNOR OF THE STATE OF HAWAII
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PURCHASE AND SALE AGREEMENT

THIS PURCHASE AND SALE AGREEMENT (the “Agreement”) is made as of
, 2015 (the “Effective Date”), by and between TURTLE BAY
RESORT, LLC (“Seller”), a Delaware limited liability company, having an office at 57-091
Kamehameha Highway, Kahuku, Hawai‘i 96731, the STATE OF HAWAI‘I (the “State”) by its
Board of Land and Natural Resources, having an office at 1151 Punchbowl Street, Honolulu,
Hawai‘i 96813 (“BLNR”), and THE TRUST FOR PUBLIC LAND (“TPL”), a California non-
profit public benefit corporation, having an office address at 1003 Bishop Street, Pauahi Tower,
Suite 740, Honolulu Hawai‘i 96813. Seller, the State, and TPL shall be referred to collectively
as the “Parties”.

RECITALS

A. Seller owns certain lands situated in Kahuku, Hawai‘i including, but not limited
to, those lands described in Exhibit A and shown in Exhibit A-1 attached hereto (collectively,
the “Phase I CE Property”) and described in Exhibit B and shown in Exhibit B-1 attached
hereto (the “Phase II CE Property”). The Phase I CE Property and Phase II CE Property are
sometimes referred to collectively as the “CE Properties”.

B. The State desires to buy, and Seller desires to sell, a conservation easement over
the Phase I CE Property, subject to the terms and conditions contained herein. The State desires
to reserve, and Seller desires to grant, a right to purchase a conservation easement over the Phase
II CE Property, subject to the terms and conditions contained herein (the “Phase II CE
Option”). The conveyance of each conservatlon easement from Seller to the State would be
made by a separate deed of conservation easement in favor of BLNR (the “Deed of
Conservation Easement™).

C. Seller also owns those certain parcels‘ of land situated in Kahuku, Hawai‘i and
described in Exhibit C and shown in Exhibit C-1 attached hereto (the “State Fee Simple

Property”).

D. The State desires to buy, and Seller desires to sell, the State Fee Simple Property,
subject to the terms and conditions contained herein. The conveyance of the State Fee Simple
Property from Seller to the State would be by warranty deed (the “State Deed”). Immediately
following the conveyance of the State Fee Simple Property by the Seller to the State, the State
agrees to lease the State Fee Simple Property to Seller (the “Lease Back”), as more fully
described herein.

E. Pursuant to its Cooperative Agreement with the U.S. Army, TPL desires to
contribute funds to the State’s purchase of the Phase I CE Property and the State Fee Simple
Property. TPL also desires to have its Army Compatible Use Buffer (“ACUB”) language, and
associated use restrictions, encumber the Phase I CE Property.

F. Conveyance of the State Fee Simple Property is expressly contingent upon
conveyance of other real property interests pursuant to a separate Purchase and Sale Agreement




(the “City PSA”), made by and between the Seller and the CITY AND COUNTY OF
HONOLULU (the “City”), a municipal corporation of the State having an office at 530 South
King Street, Honolulu, Hawai‘i 96813.

NOW, THEREFORE, for and in consideration of mutual covenants and agreements
hereinafter set forth, the Seller and State hereby agree as follows:

DEFINED TERMS

For purposes of this Agreement, the capitalized terms listed below have the meanings set
forth below:

“ACUB” shall have the meaning ascribed thereto in Recital E.

“Agreement” shall have the meaning ascribed thereto in opening paragraph of this
Agreement.

“Apportionment Date” shall have the meaning ascribed thereto in Section 4.8.

“BLNR” shall have the meaning ascribed thereto in opening paragraph of this
Agreement.

“Bureau” shall have the meaning ascribed thereto in Section 4.7(a).

“CE Properties” shall have the meaning ascribed thereto in Recital A.

“City” shall have the meaning ascribed thereto in Recital F.

“City Deed” shall have the meaning ascribed thereto in Section 1.1(d).

“City Fee Simple Closing” shall have the meaning ascribed thereto in Section 4.1(a).

“City Fee Simple Property” shall have the meaning ascribed thereto in Section 1.1(d).

“City PSA” shall have the meaning ascribed thereto in Recital F.

“Closing” shall have the meaning ascribed thereto in Section 4.1.

“Continuing Obligation” shall have the meaning ascribed thereto in Section 4.23.

“Deed of Conservation Easement” shall have the meaning ascribed thereto in Recital B.

“Designated Employees” shall have the meaning ascribed thereto in Section 5.2.

“DPP” shall have the meaning ascribed thereto in Section 4.16(f).

“Effective Date” shall have the meaning ascribed thereto in opening paragraph of this
Agreement,

“Entitlements” shall have the meaning ascribed thereto in Section 2.4.

“Entitlement Improvement” shall mean constructing, developing, improving,
undertaking, maintaining, repairing, replacing, and using on, under and/or across the CE
Properties, of any improvement as needed in order to fulfill the requirements of the Entitlements.

“Environmental Escrow Instructions” shall have the meaning ascribed thereto in
Section 4.23(b)(iii).

“Environmental Law” means any federal, State or local law, statute, ordinance, code,
rule, regulation, or rule of common law, which pertains to health, safety, any Hazardous
Substance, or the environment (including but not limited to ground or air or water or noise
pollution or contamination, and underground or above ground tanks) and shall include without
limitation, the Solid Waste Disposal Act, 42 U.S.C. § 6901 et seq.; the Comprehensive
Environmental Response, Compensation and Liability Act of 1980, 42 U.S.C. § 9601 et seq., as
amended by the Superfund Amendments and Reauthorization Act of 1986; the Hazardous




Materials Transportation Act, 49 U.S.C. § 1801 et seq.; the Federal Water Pollution Control Act,
33 US.C. § 1251 et seq.; the Clean Air Act, 42 U.S.C. § 7401 et seq.; the Toxic Substances
Control Act, 15 U.S.C. § 2601 et seq.; the Safe Drinking Water Act, 42 U.S.C. § 300f et seq.;
and any other State or federal environmental statutes, and all rules, and regulations, now or
hereafter promulgated under any of the foregoing, as any of the foregoing now exist or may be
changed or amended or come into effect in the future.

“Environmental Security” shall have the meaning ascribed thereto in Section
4.23(b)(iii).

“ESA” shall have the meaning ascribed thereto in Section 4.15(0).

“Escrow Company” shall have the meaning ascribed thereto in Section 1.3(a).

“Fee Title Objection” shall have the meaning ascribed thereto in Section 2.2(a).

“Golf Agreement” shall have the meaning ascribed thereto in Section 2.6.

“Golf Memorandum’ shall have the meaning ascribed thereto in Section 2.6.

“Hazardous Substances” means any substance or material which (A) has been or is at
any time determined by any state or federal court in a reported decision to be a waste, pollutant,
contaminant, hazardous waste or hazardous substance, (B) has been or is determined by any
governmental authority to be a waste, pollutant, contaminant, hazardous waste, hazardous
substance or hazardous material capable of posing a risk of injury to health, safety or property, or
(C) is described as, or has been or is determined to be a waste, pollutant, contaminant, hazardous
waste, hazardous substance, or hazardous material under any Environmental Law.

“HST” shall mean Hawai‘i Standard Time.

“Lease” shall have the meaning ascribed thereto in Section 2.4.

“Lease Back” shall have the meaning ascribed thereto in Recital B.

“NFA” shall have the meaning ascribed thereto in Section 4.23(b)(ii).

“NFR?” shall have the meaning ascribed thereto in Section 4.23(b)(ii).

“Parties” shall have the meaning ascribed thereto in the opening paragraph of this
Agreement. ~
“Pending Challenges shall have the meaning ascribed thereto in Section 5.1(e).

“Permitted Encumbrance” shall have the meaning ascribed thereto in Section 2.2(c).

“Phase I CE” shall have the meaning ascribed thereto in Section 1.1(a).

“Phase I CE and State Fee Slmple Purchase Price” shall have the meaning ascribed
thereto in Section 1.2(a).

“Phase 1 CE and State Fee Slmple Baseline Inspection” shall have the meaning
ascribed thereto in Section 3.4(a).

“Phase I CE and State Fee Simple Baseline Report” shall have the meaning ascribed
thereto in Section 3.4(a).

“Phase I CE Closing” shall have the meaning ascribed thereto in Section 4.1.

“Phase 1 CE Conditions” shall have the meaning ascribed thereto in Section 3.3(a).

“Phase I CE Property” shall have the meaning ascribed thereto in Recital A.

“Phase I CE Purchase Price” shall have the meaning ascribed thereto in Section 1.2(a).

“Phase I CE Survey” shall have the meaning ascribed thereto in Section 2.1(a).

“Phase I CE Title Policy” shall have the meaning ascribed thereto in Section 2.3(a).

“Phase I CE Title Report” shall have the meaning ascribed thereto in Section 2.1(a).

“Phase I CE/Fee Simple Closing Date” shall mean October 15, 2015.

“Phase I CE/Fee Simple Closing Deadline” shall mean November 30, 2015.

“Phase II CE” shall have the meaning ascribed thereto in Section 1.1(b).




3.4(a).

3.4(b).

“Phase II CE Baseline Inspection” shall have the meaning ascribed thereto in Section
“Phase II CE Baseline Report” shall have the meaning ascribed thereto in Section

“Phase II CE Closing Date” shall have the meaning ascribed thereto in Section 4.1(c).
“Phase II CE Closing” shall have the meaning ascribed thereto in Section 4.1.

“Phase II CE Conditions” shall have the meaning ascribed thereto in Section 3.3(b).
“Phase II CE Option” shall have the meaning ascribed thereto in Recital B of this

Agreement.

“Phase II CE Property” shall have the meaning ascribed thereto in Recital A.

“Phase II CE Purchase Price” shall have the meaning ascribed thereto in Section 1.2(b).
“Phase II CE Survey” shall have the meaning ascribed thereto in Section 2.1(a).

“Phase II CE Title Policy” shall have the meaning ascribed thereto in Section 2.3(b).
“Phase II CE Title Report” shall have the meaning ascribed thereto in Section 2.1(a).
“Act 1217 shall mean and refer to the terms and provisions of Act 121, Session Laws of

Hawai‘i 2015, as the same may be amended and supplemented from time to time.

3.3(c).

1.2(a).

2.3(c).

2.1(b).

“Seller” shall have the meaning ascribed thereto in opening paragraph of this Agreement.
“State” shall have the meaning ascribed thereto in opening paragraph of this Agreement.
“State Deed” shall have the meaning ascribed thereto in Recital D. ‘

“State Fee Simple Closing” shall have the meaning ascribed thereto in Section 4.1.
“State Fee Simple Conditions” shall have the meaning ascribed thereto in Section

“State Fee Simple Property” shajll‘have the meaning ascribed thereto in Recital C.
“State Fee Simple Purchase Price” shall have the meaning ascribed thereto in Section

“State Fee Sirﬁple Survey” “shall have themeaning ascribed thereto in Section 2.1(b).
“State Fee Simple Title Policy” shall"have the meaning ascribed thereto in Section

“State Fee Simple Title\ Reporf" shall‘hav‘é the meaning ascribed thereto in Section

“State Inspection Period” shall mean the period ending at 5:00 p.m. HST on October 7,

2015, except for inspections to complete the Phase IT Environmental Site Assessment which shall
end on April 15, 2016. ‘

“State’s Title Objections” shall have the meaning ascribed thereto in Section 2.2(b).
“Taxes” shall have the meaning ascribed thereto in Section 4.8.

“Title Company” shall have the meaning ascribed thereto in Section 2.1(a).

“TPL” shall have the meaning ascribed thereto in opening paragraph of this Agreement.
“U.S. Army” means the U.S. Army Garrison Hawai‘i.




ARTICLE1

PURCHASE AND SALE

1.1 Agreement of Purchase and Sale.

(a) Phase I CE. Subject to the terms and on the conditions set forth in this
Agreement, Seller agrees to sell and convey and the State agrees to purchase a conservation
easement over the Phase I CE Property (the “Phase 1 CE”).

(b) Phase II CE. Subject to the terms and on the conditions set forth in this
Agreement, upon exercise by the State of the Phase II CE Option, Seller agrees to sell and
convey and the State agrees to purchase a conservation easement over the Phase II CE Property
(the “Phase II CE”). The State shall give the Seller written notice of the State’s intention and
desire to exercise the Phase II CE Option no later than six (6) months prior to the Phase II CE
Closing Date, as such a term is herein defined.

(©) State Fee Simple Property. Subject to the terms and on the conditions set
forth in this Agreement, Seller agrees to sell and convey, and the State agrees to purchase, the
State Fee Simple Property. The State Deed shall be a warranty deed.

(d) Purchase and Sale Contingent. The obligations of the Parties to close the
transactions contemplated herein are expressly contingent upon the sale and conveyance of the
Phase I CE to the State, the sale and conveyance of the State Fee Simple Property to the State,
and the simultaneous closing of the transactions contemplated in the City PSA. The transaction
contemplated in the City PSA may be generally summarized as follows: Seller owns that certain
parcel of land situated in Kahuku, Hawai‘i and described in Exhibit D and shown in Exhibit D-1
attached hereto (the “City Fee Simple Property”). The City desires to buy, and Seller desires to
sell, the City Fee Simple Property, subject to the terms and conditions contained in the City PSA.
The conveyance of the City Fee Simple Property from Seller to the City would be by deed (the

“City Deed”).

1.2 Purchase Price.

(a) The purchase price for the Phase I CE and the State Fee Simple Property
shall be THIRTY SEVEN MILLION FIVE HUNDRED THOUSAND AND NO/100
DOLLARS ($37,500,000.00) (the “Phase I CE and State Fee Simple Purchase Price”, or
separately the “Phase I CE Purchase Price” and the “State Fee Simple Purchase Price”),
which is comprised of THIRTY FIVE MILLION AND NO/DOLLARS ($35,000,000.00) of
funds from the State, and TWO MILLION FIVE HUNDRED THOUSAND AND NO/100
DOLLARS ($2,500,000.00) in U.S. Army funds from TPL.

(b) The purchase price for the Phase II CE shall be THREE MILLION FIVE
HUNDRED THOUSAND AND NO/100 DOLLARS ($3,500,000.00) (the “Phase II CE
Purchase Price”).




1.3 Payment of Purchase Price.

(a) Phase I CE Property/State Fee Simple Property. The Phase I CE Purchase
Price and the State Fee Simple Purchase Price shall be payable in full at Phase I CE Closing and
State Fee Simple Closing, as such terms are herein defined, respectively, in cash by check or by
wire transfer of immediately available federal funds to a bank account designated by TITLE
GUARANTY ESCROW SERVICES, INC. (“Escrow Company”) in writing to the State prior to
the Phase I CE Closing and State Fee Simple Closing. The Phase I CE and State Fee Simple
Purchase Price shall be so deposited at least two (2) business days prior to the Phase 1 CE/Fee
Simple Closing Date.

(b) Phase II CE. Provided the State has timely exercised the Phase II CE
Option, the Phase II CE Purchase Price shall be payable in full at the Phase II CE Closing in cash
by check or by wire transfer of immediately available federal funds to a bank account designated
by Escrow Company in writing to the State prior to the Phase II CE Closing. The Phase II CE
Purchase Price shall be so deposited at least two (2) business days prior to the date of the Phase
II CE Closing.

1.4 Delivery to Escrow Company. Upon full execution of this Agreement,
Seller shall, on behalf of and with a copy to the State, deposit an executed copy of this
Agreement with Escrow Company and this Agreement shall (along with any instructions not
inconsistent with this Agreement as any party hereto may deliver to Escrow Company) serve as
escrow instructions to Escrow Company for the consummation of the purchase and sale
transactions contemplated hereby. The Parties agree to execute such additional joint escrow
instructions as Escrow Company may reasonably require and which are not inconsistent with the
provisions hereof; prov1ded however, that in the event of any conflict between the provisions of
this Agreement and any escrow mstructlons external to this Agreement, the terms of this
Agreement shall control. ~

ARTICLE i

TITLE, SURVEY AND CONVEYANCE

2.1 Delivery of Title Rebort and Survey.

(a) Seller has delivered to the State a current title report from TITLE
GUARANTY OF HAWALIL, INC. (the “Title Company”), covering the Phase I CE Property and
the Phase II CE Property (the “Phase I CE Title Report” and the “Phase II CE Title Report”,
respectively), along with Seller’s current or updated survey(s) and map(s) covering the Phase 1
CE Property and the Phase II CE Property (the “Phase I CE Survey” and the “Phase 1I CE

Survey”, respectively).

(b) Seller has delivered to the State a current title report from the Title
Company, covering the State Fee Simple Property (the “State Fee Simple Title Report”), along
with Seller’s current or updated survey(s) and map(s) covering the State Fee Simple Property
(the “State Fee Simple Survey”).




2.2 Title Objections.

(a) The State has notified the Seller in writing of its objections to any
exceptions listed in the State Fee Simple Title Report or State Fee Simple Survey (the “Fee Title
Objections™), and except for the Fee Title Objections, the State has accepted all exceptions to
the State Fee Simple Title Report and State Fee Simple Survey and any other items shown
thereon. Seller has informed the State in writing that (a) Seller will remove or cause the removal
of or modify to the State’s satisfaction, all Fee Title Objections, or (b) Seller is unable or
unwilling to remove or cause the removal of or modify to the State’s satisfaction one or more of
the Fee Title Objections. Notwithstanding anything to the contrary contained herein, Seller shall
have no obligation to take any steps or bring any action or proceeding or otherwise to incur any
expense whatsoever to eliminate or modify any of the Fee Title Objections. If Seller advises the
State that Seller is unable or unwilling to eliminate or modify all of the Fee Title Objections to
the State’s satisfaction, then anytime thereafter but prior to the expiration of the State Inspection
Period, the State may terminate this Agreement by delivering notice thereof in writing to Seller,
in which case the Parties shall be released from all further obligations under this Agreement,
except with respect to the surviving obligations in Section(s) 9.19 herein.

(b) The State has notified the Seller in writing of its objections to any
exceptions listed in the Phase I CE Title Report, the Phase I CE Survey, the Phase II CE Title
Report or Phase I CE Survey (the “State’s Title Objections”), and except for the State’s Title
Objections, the State has accepted all exceptions to the Phase I CE Title Report, the Phase I CE
Survey, the Phase II CE Title Report, and Phase II CE Survey and any other items shown
thereon. Seller has informed the State in writing that (a) Seller will remove or cause the removal
of or modify to the State’s satlsfactlon as the case may be, all State’s Title Objections, or (b)
Seller is unable or unwilling to remove or cause the removal of or modify to the State’s
satisfaction one or more of the State’s Title Objections. Notwithstanding anything to the contrary
contained herein, Seller shall have no obligation to take any steps or bring any action or
proceeding or otherwise to incur any expense whatsoever to eliminate or modify any of the
State’s Title Objections. If Seller advises the State that Seller is unable or unwilling to eliminate
or modify all of the State’s Title Objections to the State’s satisfaction, then any time thereafter
but prior to the expiration of the State Inspection Period, the State may terminate this Agreement
by delivering notice thereof in writing to Seller, in which case the Parties shall be released from
all further obligations under this Agreement, except with respect to the surviving obligations in
Section 9.19 herein.

(c) The term “Permitted Encumbrances” as used herein includes: (a) with
respect to the State Fee Simple Property, any exception that is reflected in the State Fee Simple
Title Report or State Fee Simple Survey and has not been objected to in the Fee Title Objections,
excepting only those Fee Title Objections that Seller has agreed to remove or cause the removal
of or modify to the State’s satisfaction as set forth in Section 2.2(a); (b) with respect to the CE
Properties, any exception that is reflected in the Phase I CE Title Report, the Phase I CE Survey,
the Phase II CE Title Report or Phase II CE Survey and has not been objected to in the State’s
Title Objections, excepting only those State’s Title Objections that Seller has agreed to remove
or cause the removal of or modify to the State’s satisfaction as set forth in Section 2.2(b); and (¢)
with respect to the CE Properties and State Fee Simple Property, the lien of real property taxes
and/or assessments not yet due and owing as of the date of the applicable closing.




(d) Notwithstanding the foregoing paragraph 2.2(c), the Parties agree that
mortgages, security interests or monetary liens in, to or encumbering the State Fee Simple
Property are not Permitted Encumbrances.

(e) Any tenant lease, occupancy agreement, license agreement, right of use,
right of entry, mortgage, security interest or monetary lien in, to or encumbering the CE
Properties shall be considered a Permitted Encumbrance to the extent and only to the extent fully
and irrevocably subordinated.

2.3 Conveyance of Title.

(a) Seller shall convey and transfer to BLNR on behalf of the State at the
Phase I CE Closing a conservation easement which will enable the Title Company to issue to the
State a standard owner’s policy of title insurance (the “Phase I CE Title Policy™) covering the
State’s conservation easement interest in the Phase I CE Property, in the full amount of the Phase
I CE Purchase Price and in such form as shall be agreed by the State and Title Company prior to
expiration of the State Inspection Period.

(b) Seller shall convey and transfer to the BLNR on behalf of the State at the
Phase II CE Closing a conservation easement which will enable the Title Company to issue to
the State a standard owner’s policy of title insurance (the “Phase II CE Title Policy”) covering
the State’s conservation easement interest in the Phase II CE Property, in the full amount of the
Phase II CE Purchase Price and in such form as shall be agreed by the State and Title Company
prior to expiration of the State Inspection Period, or such later date as may be agreed upon in
writing by the State and Seller.

() Seller shall convey and transfer to the State at the State Fee Simple
Closing the fee simple interest in the State Fee Simple Property which will enable the Title
Company to issue to the State a standard owner’s policy of title insurance (the “State Fee
Simple Title Policy”) covering the State’s ownership interest in the State Fee Simple Property,
in the full amount of the State Fee Simple Purchase Price and in such form and with such
endorsements as shall be agreed by the State and Title Company prior to expiration of the State
Inspection Period.

24 Lease. The State and Seller shall negotiate in good faith a separate lease
agreement (the “Lease”), wherein the State would lease the State Fee Simple Property to Seller.
The Lease shall be for a term of sixty-five (65) years, for a nominal annual rent, and include such
terms and conditions as approved by the Board and as mutually acceptable to the State and
Seller. The Lease shall contain terms and conditions substantially similar to the conservation
covenants and restrictions contained in the Phase I CE Deed of Conservation Easement.

2.5 ACUB Language. The Phase I Deed of Conservation Easement shall
incorporate language substantially similar to the language that appears in Exhibit E attached
hereto, which language shall bind the Phase I CE Property and run with the land.

2.6 Golf Privileges. The State and Seller agree that, concurrently with the Phase
I CE Closing, the Parties shall execute an Agreement Regarding Golf Privileges, documenting
the intention to grant practice rights in perpetuity to the Kahuku High School, or successor high
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