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Chairperson William J. Aila, Jr.:

Thank you for the opportunity to submit this position statement on behalf of LandScape
Hawaii, Inc. (“LHI”), the lessee of General Lease No. S-5708, relating to that certain State
property identified as Lot 33, Waimanalo Agricultural Subdivision, Waimanalo, Koolaupoko,
Oahu, Tax Map Key: (1) 4-1-027:016; Area 19.61 acres, more or less (hereinafter referred to as
“the Subject Property”).

This matter was listed as Item D-13 on the BLNR July 13, 2012 Agenda and was
considered at the July 13, 2012 Board Meeting. At the end of the presentation, questions
remained and this matter was deferred. In his July 16, 2012 letter, Barry Cheung, District Land
Agent, informed Kyle Ushijima, President and CEO of LandScape Hawaii, Inc. that the matter
was deferred and he will write again at a later date regarding the review of the case by the
Department of the Attorney General. See attached Exhibit A-i.

Most of the information being provided in this position statement were previously
submitted to the DLNR and were attached to Item D-13 to the BLNR July 13, 2012 Agenda as
Exhibit B [February 21, 2007 to Peter T. Young and exhibits] and Exhibit C [January 11, 2008
letter to Charlene Enoki and exhibits]. Additional back up documents include notes prepared by
Cindy Corner and Kyle Ushijima when the events occurred and letters and memos prepared by
third parties when the documents are dated.
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I. Background

A. Prior Tenant: Ms. Candy Lake and her daughter, Ms. Tiffany Fortin.

As background, in relevant part, the Subject Property was previously leased to Ms. Candy
Lake and her daughter, Ms. Tiffany Fortin. Ms. Candy Lake resided on the Subject Property and
her daughter, Ms. Fortin lived on the mainland. The lease term was to expire on August 9, 2004
and in a June 2, 2003 letter to Barry Cheung, Ms. Candy Lake requested a new lease to be issued
to her organization, the Sylvester Foundation for animal shelter purposes. See attached Exhibit
1, which is the August 8, 2003 DLNR Staff Recommendation to the Board to deny Ms. Candy
Lake’s request and approve the public auction of the Subject Property for agricultural purposes.
The following entry appears under Property Characteristics — “Utilities — Yes”. Exhibit 1 at 2.

B. Bid Auction June 30, 2004 and General Lease No. S-5708

1. On April 16, 2004, Chairperson Peter T. Young signed the Notice of Sale
[Exhibit 2] and Public Auction Bid Packet [Exhibit 3] for four (4) properties, including the
Subject Property.

2. The Notice of Sale set the upset minimum annual lease rental at $4,764.00 per
annum. See Item III. of Exhibit 2.

3. Cindy Comer recalls she had 3 walkthroughs of the Subject Property, May 24,
2004, May 28, 2004 and June 25, 2004.

4. Kyle Ushijima recalls he was on the latter two walkthroughs on May 28, 2004 and
June 25, 2004.

5. During the walkthroughs, there were three (3) dwellings, the A-frame’ on the top
level that was occupied by Ms. Candy Lake, the Clubhouse2 on the middle level which was used
as an animal shelter, and a house on the first level that was rented to a tenant.

6. During the walkthroughs, both Ms. Corner and Mr. Ushijima recall seeing electric
wires, telephone lines and water being provided to the house on the first level.

* 7. Only the house on the first level is involved with the claim of the missing
meter box and lack of electricity.

It is believed that the A-Frame house was moved onto the Subject property by Ronald
Rewald, and his parents lived in the dwelling, at a time when Nolan George was the lessee.

2 It is believed that the Clubhouse was built by Ronald Rewald, who also built a polo field on

the middle level of the Subject Property.
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8. LHI timely hand delivered and filed its Application.

9. At the auction held on June 30, 2004. LHI submitted an annual bid of
$36,500.00, payable in semi-annual installments of $18,250.00, was the winning bidder and paid
the amount of $4,764.00 per annum. See ¶ 10. 3. at page 6 of Exhibit 3.

10. On July 1, 2004, LHI complied with the terms of payment and paid the balance of
the semi-annual payment of$18,750.00. See ¶ 10. 4. at page 6 of Exhibit 3.

* 11. LHI understood the Subject Property was to be leased “AS IS” and understood
that to mean as observed during the walk through inspections on the Subject Property before the
public auction held on June 30, 2004. See ¶5 at page 5 and ¶ 13 at page 7 of Exhibit 3.

* 12. LHI understood “AS IS” to mean the three (3) dwellings in habitable condition,
meter box with electricity, telephone line and water provided to the house on the first level,
vegetation reasonably maintained, all light fixtures and off-on switches and outlets intact,
plumbing and plumbing fixtures intact.

* 13. The commencement date for General Lease No. S-5708 for the Subject Property
was to be sixty (60) days after the date of the sale on June 30, 2004, which was September 1,
2004, with the proviso that the Chairperson may amend the commencement date for good cause.
See ¶ 11 at page 7 of Exhibit 3.

* 14. In a letter dated August 27, 2004, LHI submitted General Lease No. S-5708 to the
DLNR. See attached Exhibit 4 Transmittal Letter.

* 15. General Lease No. S-5708 contains the signatures of Kyle K. Ushijima signed on
August 24, 2004 on behalf of LHI, Chairperson Peter T. Young on behalf of BLNR and
Approval As To Form signed by a Deputy Attorney General on July 30, 2004. See attached
Exhibit 4 which are the relevant pages of General Lease No. S-5708.

* 16. Although General Lease No. S-5708 was signed in August 2004. the start date,
term of the lease and the dates payment were due on page 1 were not filled in and it is assumed
that was because Ms. Candy Lake was still in possession of the property. See attached Exhibit 4
which are the relevant pages showing the filled in dates in 2006.~

II. General Lease No. S-5708 and Efforts to Gain Possession

~ The start date, term of the lease and the dates payment were due was subsequently filled in on

or about March 23, 2006 and LHI was provided a copy of General Lease No. S-5708 filled in
with the handwritten terms.
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A. Ms. Candy Lake and the Sylvester Foundation Remained a Hold over
Tenant Until Being Evicted on March 3, 2005.

1. LHI communicated the urgency of taking possession of the Subject Property [See
attached Exhibit 4 Transmittal Letter], however, due to the holdover by Ms. Candy Lake and the
Sylvester Foundation and communications from her influential supporters, DLNR did not allow
LHI to move onto the Subject Property on September 1, 2004.

2. In his October 12, 2004 letter, Mr. Ushijima asked Governor Linda Lingle for
assistance to enable LHI to move onto the Subject Property and pointing out that in June 2004,
the Board told Ms. Candy Lake she would have to leave the property when her lease expired in
August 2004. See attached ExhibitS.

3. On November 5, 2004, Governor Linda Lingle responded to LHI advising that
her staff are working with the Sylvester Foundation to vacate the Subject Property. See attached
Exhibit 6.

4. On or about February 24, 2005, former Representative Eve Anderson, a member
of the Waimanalo Agricultural Association sent an email to Sally Harper of Governor Lingle’ s
staff explaining that she had been referred to Ms. Harper by Ms. Linda Smith also of Governor
Lingle’s staff and Ms. Anderson explained the situation involving Mr. Ushijima and his business,
Mr. Ushijima and the DLNR, and problems caused by Ms. Candy Lake’s holdover tenant status.

5. On March 3, 2005, about 30 DLNR personnel, police and others evicted Ms.
Candy Lake and the Sylvester from the Subject Property, which was reported in the March 4,
2005 Honolulu Advertiser. See attached Exhibit 7.

* 6. At this point on March 4, 2005, after the eviction:

a. the Subject Property was not what Mr. Ushijima bid on and what he
understood he was going to get “AS IS”.

b. The three (3) dwellings were vandalized, trashed and not in habitable
condition, the meter box may have been removed, there was no electricity,
telephone line or water provided to the house on the first level, vegetation
was overgrown and not reasonably maintained.

c. There were large amounts of trash, construction material, stockpiles of
debris, tires, barbed wire, corrugated metal, a Matson container that was
too rusty to be moved and created a hazard, broken bottles from drinking,
missing windows, screens and damage to walls caused by vandalism,
condoms, needles and syringes from drug activity on the Subject Property.
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* 7. As a result, Charlene Enoki, DLNR Land Manger said the DLNR would clean up
the Subject Property before it was turned over to LHI and LHI could move onto the Subject
Property.

“~‘~ 8. According to Allison at HECO [548-7311], regarding the house on the first level,
the electricity was turned off in July 2004 by Ms. Candy Lake’s tenant and HECO removed the
electric lines in December 2004.

B. After Eviction on March 3, 2005 Until February 2007 DLNR Did Not Clean
Up, Remove and Renovate as Promised.

1 During the remainder of 2005, DLNR spent time getting bids for roofing, house
renovation, cleaning up, doors, windows, ceilings walls and installing fencing based on
discussions with Cecil Santos and Charlene Enoki as detailed in notes prepared by Cindy Corner
between June 18, 2004 to June 19, 2006. See attached Exhibit 8.

2. Sometime in late 2005, the Clubhouse on the middle level, one of the three (3)
dwellings observed during the earlier walk throughs was demolished and removed. The
clubhouse was a large [30’ X 60’ ? ]building with a large observation deck overlooking the polo
fields and constructed with Koa posts and cabinets.

* 3. Clean up and fix up was slow and on March 10, 2006 Chairperson Peter T. Young
sent LHI a Right-of-Entry Permit for Maintenance of State Land for a term of March 10, 2006 to
September 10, 2006 and waived the rent for the term. See attached Exhibit 9 at ¶ 1 and ¶ 14.

4. The Maintenance Right of Entry was intended to prevent further damage from
vandalism. See attached Exhibit 9 first paragraph.

5. LHI was not able to use the Subject Property during the term of the Right-of-
Entry Permit for its business due to the were large amounts of trash, construction material,
stockpiles of debris, barbed wire, corrugated metal, a Matson container that was too rusty to be
moved and created a hazard, broken bottles from drinking, vandalism resulting in missing
windows, screens, damage to walls and could not store its equipment or personal property at the
Subject Property. See Exhibit 9 at ¶ 10.

* 6. Clean up and the installation of fencing continued between October 1 2006 to
February 17, 2007 and DLNR was contacted several times as noted in a log prepared by Cindy
Comer. See attached Exhibit 10.

* 7. On October 13, 2006 Mr. Ushijima sent a facsimile memo to Charlene Enoki
discussing the DLNR billing for the period Oct 1, 2006 to March 31, 2007. While the lease was
to start on September 1, 2006, while LHI was continuing clean up, LHI discovered that the State
failed to clean up and remove the stockpiles of debris, barbed wire, corrugated metal, tires,
corrugated metal, etc, and LHI asked Charlene Enoki and the DLNR for assistance in the clean
up and removal of the above. See attached Exhibit 11.
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* 8. On February 2, 2007, LHI made its second payment of $18,250.00 with the
expectation that the DLNR would expedite its clean up and give its attention LHI’s situation.
See attached Exhibit 12.

C. February 2007 to December 2007 Assistance From Chairperson Peter T.
Young and Representative Ken Ito

* 1. On February 21, 2007, Mr. Ushijirna sent a letter to Chairperson Peter T. Young
summarizing the situation from May/June 2004 to February 2007, which provides more detail
than this position statement. See attached Exhibit 13.

2. In the December 2006 entry of Exhibit 13 at page 6, Mr. Ushijima noted that,
Charlene Enoki told Mr. Usbijima not to pay the lease rent until she straightens the matter with
the AG’s office and again in January 2007, Ms. Enoki advises not to pay the rent.

3. At page 7 of Exhibit 13, Mr. Ushijirna notes the stolen meter box and notes
“** what we have today is not what we were led to believe we would assume two

years ago, i.e. condition ofproperty and size of property.”.

4. Between February 22, 2007 and May 9, 2007, four meetings are held with DLNR,
Representative Ken Ito’s office and Mr. Ushijima and Cindy Corner to discuss the problems.
See attached Exhibit 14.

5. On March 27, 2007, a meeting was held with Chairperson Peter T. Young,
Representative Ken Ito and George Okuda and Chairperson Peter T. Young states he is
surprised by the problems as he has not received any information with regards to the
Subject Property. See attached Exhibit 14.

** 6. Chairperson Peter T. Young and Charlene Enoki advise Mr. Ushijima not to
pay until the issues are resolved. See attached Exhibit 14 and 15.

7. Even after the March 27, 2007 meeting and being advised by Ms. Enoki and
Chairperson Peter T. Young not to pay, on April 20, 2007, a Notice of Default is sent to LHI.
See attached Exhibit 15.

8. On May 1, 2007, Chairperson Peter T. Young is replaced by Interim Director
Allan Smith and on July 25, 2007, Mr. Smith is replaced by Laura Thielen as the interim
Chairperson.

9. In June and July 2007, State workers demolished and removed abandoned sheds
and construction material from the property. See Exhibit 17 at page 2.
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10. On December 18, 2007 Mr. Ushijima and Charlene Enoki discuss the status and
Charlene Enoki advises Mr. Ushijima no further payments need to be made until a list of items
are completed by the DLNR.

11. Charlene Enoki agreed to call back in 2 weeks to report on progress [See attached
Exhibit 16], but no call back was received.

D. January 2008 to December 2008 Communications with DLNR

1. On January 11, 2008 Mr. Ushijima sent a letter to Charlene Enoki summarizing
the history of the Subject Property, the status and, among other things, requests that the meter
box and electricity be restored. See Exhibit 17.

a. “At this time, the immediate concerns are: the Lease rent amounts do not
correspond to the Lease payment schedule and therefore generate unwarranted
delinquency notices, the matter of a missing meter box, and the incorrect fencing
of the property.”

b. After the eviction, the State virtually abandoned the property for over a year and
did nothing to facilitate the transfer of the property to Landscape Hawaii.

c. Instead, the State issued a Right-of-Entry permit in March 2006: the Right-of-
Entry permit not issued for the sake of Landscape Hawaii but in response to the
vandalism and further damage to the property and buildings while the State
remained in control of the property.

d. The property was finally transferred to Landscape Hawaii in September 2006.

e. The removal of the meter box that occurred again while the State was in
control of the property and Candy Lake was still there is another major
obstacle for Landscape Hawail’s business operation.

f. The domicile on the first level had the meter box and electricity — this was noted
during walkthroughs prior to the auction.

g. Also noted during the walkthroughs was the fact that there was a family living in
the domicile, indicating that the building was in a livable condition in 2004.

h. When Landscape Hawaii was finally given access to the property in 2006, the
condition of the buildings was no longer what was viewed during the
walkthroughs and not what we were led to believe we were bidding on at
auction.
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i. Through no fault of Landscape Hawaii, the domicile now sits in an abandoned
condition, i.e. without a meter box and electricity, vandalized, missing windows
and screens, and needing major renovation.

j. The State must act responsibly and fairly and return the property to the condition
observed during the walkthroughs.

k. Without a meter box and electricity, an effective business operation cannot
proceed.

2. This January 11, 2008 letter was sent Certified Mail, Return Receipt Requested to
Charlene Enoki, Laura Thielen, DLNR Chairperson, Governor Linda Lingle, Lt. Governor Duke
Aiona, Senator Fred Hemmings, Representative Ken Ito, Representative Tommy Waters and the
Waimanalo Ag Association. See Certified Mail, Return Receipt with Exhibit 17.

3. On February 6, 2008, Mr. Ushijirna spoke with Charlene Enoki on the phone
regarding the electric meter, return fence and container removal to get the lease going and until
this happens, the lease will not start as noted in Mr. Ushijima’ s notes. See attached Exhibit 18.

4. On June 18, 2008, Barry Cheung called and advised the January 11, 2008 letter
was lost, requested it be re-sent and it was re-sent on June 23, 2008 and DLNR confirmed the
letter was logged as received on June 24, 2008. See Cindy Comer handwritten notes with
Exhibit 17.

5. In July 2008, the DLNR completed 50 feet of chain link fence, removed piles of
debris, demolished and removed a Matson container. See Cindy Corner notes attached as
Exhibit 14.

6. During October 2008, Mr. Ushijima called and left messages for Charlene Enoki
to schedule another meeting, but did not receive any call back or letters form the DLNR.

7. In November 2008, the DLNR secures and finalizes the perimeter fence that LHI
had been waiting since November 2005 to be completed. See Cindy Corner notes attached as
Exhibit 14 and Exhibit 22.

8. On Monday, November 3, 2008, Barry Cheung called and said the file was lost
again and requested another copy. See Cindy Comer handwritten notes with Exhibit 17.

9. On Friday, November 7, 2008, Barry Cheung went to the Subject Property and
Cindy Corner hand delivered a copy of the January 11, 2008 letter to Mr. Cheung who was
accompanied by Steven Lau of the DLNR. See Cindy Corner handwritten notes with Exhibit
17.
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10. On Monday, November 10, 2008, Barry Cheung sent an email to Cindy Corner,
caretaker at LHI, in which he acknowledges reading the January 11, 2008 and noting that page 2
of the February 21, 2007 letter to Peter Young was missing [Barry Cheung November 10, 2008
email is attached as Exhibit 18], which was subsequently re-sent to him by Cindy Corner.

E. January 2009 to January 2010 Assistance from Representative Gene Ward

1. On February 19, 2009, Representative Gene Ward sends a letter to Charlene
Enoki asking abut the Subject Property and asking for her urgent assistance. See attached
Exhibit 20.

2. DLNR did not respond and in June 2009, Representative Gene Ward calls and
Charlene Enoki returns his call to discuss issues regarding the Subject Property. See Cindy
Corner notes attached as Exhibit 21.

3. Cindy Corner prepares notes for meeting with Representative Gene Ward. See
Cindy Corner notes attached as Exhibit 22.

4. On August 29, 2009, Representative Gene Ward sends letter to Charlene Enoki
regarding the missing meter box and resulting lack of electricity and asks Ms. Enoki to respond
by September 18, 2009. See Representative Gene Ward letter attached as Exhibit 23.

4. DLNR did not respond and on October 22, 2009, Mr. Ushijima sends a letter to
Charlene Enoki to follow up with Representative Gene Ward August 29, 2009 letter. See LHI
letter attached as Exhibit 24.

5. DLNR did not respond and on January 28, 2010, Representative Gene Ward sends
a letter to Charlene Enoki to follow up with his August 29, 2009 letter. See Representative Gene
Ward letter attached as Exhibit 25.

6. DLNR did not respond and there are no communications between January 28,
2010 and May 2011.

F. January 2010 to August 2012 As of the Present Time

1. After January 28, 2010, there are no communications between LHI and DLNR
until May 2011 when Cindy Corner met with William Tam, Deputy Director, DLNR, at a
Wairnanalo Agricultural Association meeting and advised Ms. Corner to call Charlene Enoki.
See LHI June 16, 2011, letter attached as Exhibit 26.

2. On June 16, 2011, Mr. Ushijima sent a letter to William Tam, Deputy Director,
which among other things, stated the following:

a. “You advised her to have Landscape Hawaii give Charlene Enoki a call. I have
done that and requested an update for the property in question. I placed the call
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weeks ago, and to date, have received no response. Moving forward, I am asking
for someone at the DLNR to again review the situation and provide some remedy
- we need our electricity.

b. “I am sending you a packet (under separate cover) with a history of the property,
which at the time of the walkthroughs and after the auction date in 2004, had the
available utilities of water, electricity, and telephone. Presently, the nursery and
office domicile have no electricity as the meter box was stolen almost 7 years ago
during the period that the State was in possession of the property and before
transfer to us, the new Lessee. Since then, we have sat in discussion with former
Director Peter Young, Charlene Enoki, and others, and been assured that the State
would resolve the problem and give us our electricity. We are still waiting.”

c. “At one time, we were willing to install the electricity ourselves with the
understanding that the DLNR would give us credit against future lease fees. ~
awaited confirmation from the DLNR to begin the work, requesting in writing
numerous times with specific start dates. So far there has been no response from
the State or acknowledgment of our request. Much time has passed and we, like
the State, have limited resources and monies. Our offer was time sensitive as we
are treading water and - surviving and not thriving in this economy.”

[Emphasis supplied.]

See LHI June 16, 2011, letter attached as Exhibit 26.

3. On July 4, 2011, Cindy Corner sent a packet of documents to William Tam,
Deputy Director which consisted of the same 27 pages submitted with the January 11, 2008 letter
to Charlene Enoki. See Cindy Corner letter attached as Exhibit 27 and Exhibit 17.

4. In early August, 2011, Barry Cheung called and scheduled a meeting with Kyle
Ushijima and Cindy Corner that was held at the Subject Property on August 11, 2011. See Cindy
Corner notes attached as Exhibit 28.

4. Barry Cheung and Bob Medeiros attended the meeting on behalf of the DLNR
and discussed the issues, primarily the problems due to the lack of electricity and Kyle Ushijima
asked about renegotiating the lese rent. See Cindy Corner notes attached as Exhibit 28.

5. At the end of the meting, Barry Cheung said he would email or communicate with
LHI in about two weeks. See Cindy Corner notes attached as Exhibit 28.

6. There was no response and the next contact from DLNR was the June 1, 2012
letter from Russell Tsuji with a draft submittal of the BLNR July 13, 2012 Agenda. See attached
Exhibit A-2.
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7. On July 6, 2012, Barry Cheung sent a letter to Kyle Ushijima enclosing the July
13, 2012 Agenda Item D- 13 with the following Reference:

Deny the Request for Rent Reduction and Consider Request for Mutual
Cancellation of General Lease No. 5708, if appropriate; Landscape
Hawaii, Inc., Lessee, Waimanalo, Koolaupoko, Oahu, Tax Map Key: (1)
4-1-027:016
See attached Exhibit A-3.

8. Barry Cheung’s July 6, 2012 letter, attached as Exhibit A-3 and the draft and
final of the July 13, 2012 Agenda for Item D-13 was the first time DLNR had noted
a “denial of rent reduction” and” Consider Request for Mutual Cancellation of General Lease
No. 5708.”

9. Up until Barry Cheung’s July 6, 2012 letter, Kyle Ushijima had been told and
relied on statements by Charlene Enoki and former Chairperson Peter T. Young that LHI did not
have to pay lease rent until the DLNR completed what it said it would do and provide electricity
to the dwelling on level one of the Subject Property.

10. In reliance that the DLNR would honor General Lease No. 5708, LHI has
invested $317,000.00 as follows:

$167,000.00 for clearing one level, prepping the ground and installing a one (1)
acre Shade House with concrete block, weed cloth, gravel entire level, and
nursery plant benches.

$150,000.00 in the Care Takers domicile to help monitor and have a presence on
the property to deter vandalism and theft.

Kyle Ushijima and Cindy Corner have spent countless hours meeting with DLNR
at their office, meeting with legislators at the Capitol Building, numerous phone
calls, and writing letters to get the electricity installed and dealing with the lease
payment billings that I was told not to pay until electricity is put back to the
domicile/office property by DLNR. The hours of frustration and stress could have
been put to better use towards running Landscape Hawaii, Inc.

The following are additional amounts to renovate the level one dwelling to a
comparable “AS IS” condition that was observed during the May-June 2004
walktbroughs.

Undetermined amounts for termite damage to floors, walls, beams, etc. Damage
could have been minimized if LHI had electricity to fix the domicile/office in
2004.
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b. According to Allison at HECO installation Dept. (548-7311 the following has to
be done to re-hook the electricity up to the dwelling on level 1.

a). Hire an Electrician who gets the a Permit for the electricity from the City
& County.

b). The Electrician is to call HECO for a request for permanent service.
c). HECO will do a field check and answer any questions from Electrician
and parties to the property.

d). A new pole is required due to newest code, cannot be more than a 90’ feet
run from pole to structure. HECO could not give us a cost until they go out to the
property.

e). The Electrician will need to rewire domicile/office up to code.

f). The Electrician is to call HECO and City & County for inspection.

g). Once everything is done, HECO will need another 3 weeks to schedule
and turn on electricity.

h). Allison from HECO could not give us a time estimate to beginning to
end for the whole thing nor a dollar estimate to install new line and pole.

i). The cost for the Electrician to install a new meter box(stolen), electrical
breaker box(stolen), outlets(stolen) and wires were cut too short(need to cut wall),
GFI(stolen), light switches(stolen), light fixtures(stolen). The Electrical
Contractor estimate to rewire and install all of the above except HECO’ s work is
$ 9,550.00 plus tax (J.A. ELECTRIC SERVICE, INC.

j). Plumbing work to connect to the water meter and though out the house
where copper pipes and a basin fixture were removed.

12. The removal of the electricity has prevented Landscape Hawaii, Inc. from taking
advantage of opportunities and therefore losing money - these cannot be recovered after 8 years.

13. The following are the reasons what electricity has prevented Landscape Hawaii,
Inc. to develop this property what it was meant to do.

a). Develop an Office to run the Nursery effectively and efficiently.

b). Security cameras and sensor lights for the property. Our nursery and others have
been vandalized and burglarized as other nurseries in Waimanalo.

c). Build a warehouse for equipment and material.
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d). Build a Covered soil mixing area.

e). Two (2) Greenhouses with Grow Lights to grow our plants from cuttings and
seeds so we won’t need to buy most of our plant material at other nursery’s price.

f). Six (6) Heated Benches with four (4) Water Heaters to decrease the rooting time
by 60% on our cutting and geminating our seeds faster by 70%. This will Save 50% of plant cost
compared to purchasing plant material for projects, wholesale, and retail.

g). Install an Automatic irrigation Controller to control all watering and build a
Misting system for larger and other type ofplant material to grow from cuttings.

h). Two Water catchments (a 75,000 and a 50,000 gallon). Save on cost of potable
water.

i). Develop a Tissue Culture Lab to grow plants from plant tissue.

j). Landscape Hawaii, Inc. has been operating the nursery at 25% effective and
efficiency rate.

k). Landscape Hawaii’s Business Plan has been literally thrown out the window as it
shows LHI would have turned a profit on the nursery in year four (4) and would have generated
at least $2M (2) million in 2012.

1). Plants is the main commodity of Landscape Hawaii, Inc. or any other company in
the landscape business. Our cost on plants would have been reduced by 60% ($104,400 per
year).

m). Cost of plants from year 2008 to 2011 = $696,000.00.

$696,000.00 4 years = $ l74,000.00*.60=$ 104,000.00.

***‘fl~j5 does not include this year 2012.***

n). Landscape Hawaii, Inc. has and still adding wasted cost to trim the trees and keep
the weeds down on the undeveloped area where we would have built all of the above.

o). Another plan for the nursery was to make another company doing
landscape/irrigation installation and the nursery providing the plants and housing our equipment.
The Landscape Company would be operating from the nursery and office. This Company would
be generating $2M - $3M ($2-3 million) a year. Without a fully operating nursery a
Landscape irrigation installation company cannot be competitive in bidding projects.
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III. Conclusion

Color photos of the Subject property will be available at our August 8, 2012 meeting.

The foregoing represents a brief summary of LHI’ s experience with the Subject Property
since it was the successful bidder at the June 30, 2004 auction.

LHI respectfully submits that the terms of General Lease No. S-5708 needs to be revised
to take into account the fact that LHI did not get the property it expected to get in the “AS IS”
condition that it observed during the walkthroughs in May-June 2004.

LHI respectfully submits that the revisions must take into account the following:

1. LHI’s lost opportunities and prejudice caused by the failure to provide the Subject
Property as agreed on September 1, 2004 with electricity.

2. LHI’s attorneys’ fees and costs which are estimated to total about $10,000.00 to
$15,000.00 date.

3. Waiver of lease rent until the DLNR pays for and installs an electric meter and
connects the electricity through HECO and for electrical work, currently estimated to cost
$9,550.00 plus tax (J.A. ELECTRIC SERVICE, INC.).

4. DLNR pays for and installs plumbing for the dwelling on level one.

Very truly yours,

WAT NABE ING LLP

/
‘‘Y .KONDO

C: Russell Tsuji
Barry Cheung
Deputy Attorney General

458523
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NEIL ABERCROMBIE WILLIAM J. AILA, JR.
GOVERNOaOF ){AWA ~ CHAIRPERSON

BOARD OF LAND AND NATURAL RESOLIRCES
COMMISSION ON WAlER RESOURCE MANAGEMENT

~‘rAi~ OFHAWAU - - -

DEPARTMENT OF LAND AND NATURAL RESOURCES
LAND DWISION

POST OFFICE BOX 621
HONOLULU, HAWAII 96809

July 16, 2012
Ref. No.: GL5708

Mr. Kyle Ushijima
President & CEO
Landscape Hawaii. Inc.
2621 Waiwai Loop
Honolulu, Hawaii 96819

Dear Mr. Ushijima:

Subject: Deny the Request for Rent Reduction and Consider Request for Mutual
Cancellation of General Lease No. 5708, if appropriate; Landscape
Hawaii, Inc., Lessee, Waimanalo, Koolaupoko, Oahu, Tax Map Key: (1)
4-1-027:016

We write to inform you that at its meeting of July 13, 2012, under agenda item D- 13, the
Board of Land and Natural Resources deferred the above-referenced request.

We will write to you again at a later date regarding the review of the case by Department
of the Attorney General.

If you have any questions, please feel free to contact us at 587-0430. Thank you.

Sincerely,

I

Barry Cheung
District Land Agent



NEIL ABERcROMBIE j~ja.J~ j.~ jp
GOVERNOR 01’ HAWAII CHAIRPRRSONBOA DOFIA’1OANDNAUIRALRBSOURCES

COMI1~SION ON WATER RESOURCE MANAOEMES7

STATE OF RAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES

LAND DIVISION

POST OFFICE BOX 621
HONOLULU, HAWAII 96809

June 1, 2012
Ref: GL5708

Mr. Kyle Ushijima
President & CEO
Landscape Hawaii, Inc.
2621 Waiwai Loop
Honolulu, Hawaii 96819

Dear Mr. Ushijima:

Subject: General Lease No. 5708. Waimanalo, Koolaupoko. Oahu; TMK (1) 4-1-027:016

We write to update you on the status regarding the outstanding rent owed by YOU under
the above-referenced lease.

We have reviewed your letters and our records. We cannot agree to the allegations in
your letters pertaining to the State’s delay in handing over the property.

- t the staff Ic el. v~ e do not have an~ authority to accommodate your request for rent
reduction due to ti-c alleged delay. Therefore. ~e will go to the Board requesting gwdance and
instruction. Attached is the draft Board submittal that we intend to submit to the next available
Board meeting in Honolulu. We will write to you again when the agenda is fixed. In the
meantime, please let us know ifyou have any comments on the draft submittal.

If you have any questions, you can contact me at 587-0422 or my staff Barry Cheung at
587-0430. Thank you.

Very truly yours,

Y. Tsuji
Administrator

Enclosure



STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES

Land Division
Honolulu, Hawaii 96813

Board Date

Board of Land and Natural Resources
State ofHawaii
Honolulu, Hawaii OAITh

Deny the Request for Rent Reduction and Consider Request for \iumal Cancellation
of General Lease No. 5708, if appropriate; Landscape Hav~ au. Inc.. Lessee,
Waimanalo, Koolaupoko, Oahu, Tax Map Key: (1) 4-l-02:016

APPLICANT:

Landscape Hawaii, Inc., a domestic corporation.

LEGAL REFERENCE:

Section 17 1-6, Hawaii Re~ sed Statutes. as amended

LOC kTION:

Portion of Government lands situated at Waimanalo. Koolaupoko, Oahu, identified by
Tax Map Key: (1) 4-I-02:016 as shown on the map attached as Exhibit A.

AREA;

19 961 acres. more or less.

ZO’~JNG:

State Land Use District; A~ncultural
City & County ofHonolulu LUO: A-i

TRUST LAND STATUS:

Section 5(b) lands of the Hawaii Admission Act

DHHL 30% entitlement lands pursuant to the Hawaii State Constitution: \
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CHARACTER OF USE:

Intensive Agriculture or Pasture Purposes.

LEASE TERM:

Thirty (30) year lease commencing from April 1, 2006.

DCCA VERiFICATION:

Place of business registration confirmed: YES ~L NO —

Registered business name confirmed: YES _~_. NO —

Applicant in good standing confirmed: YES _~.. NO

REMARKS:

The subject parcel was previously leased to Christian Meunier and Candy Lake under GL
3861 until the lease expired on August 9, 2004. Ms. Lake operated an animal shelter under
the name of Sylvester Foundation on the parcel until she was evicted from the parcel on
March 3. 2005.

Prior to the above-referenced eviction, the Department solicited application for a 30-year
lease in June 2004. Due to reluctance ofMs. Lake allowing prospective bidders to inspect
the parcel, the Department decided to conduct a guided site inspection for the prospective
applicants. The inspection party included the current lessee, Landscape Hawaii, Inc. (“LHr’)
and staff from the division.

Staffunderstands that after the eviction, the Department agreed to demolish some structures,
remove the debris left by the former lessee. hire a professional cleaner to clean the remaining
dwelling, arid install fencing around the property fence before handing over the property to
LIII.

On March 10, 2006, the Chairperson issued a right of entry after learning about the
vandalism on the parcel’. The Chairperson waived the rent for the right-of-entry period,
which covered from March 10, 2006 to September 10, 2006, or at an earlier date upon the
sole discretion of the Chairperson.”

The lease was eventually signed on March 23, 2006 commencing from April 1, 2006. The
first 6-month rent ($18,250), document and map fees ($55), and advertising costs ($544.28)
were paid by LHI on June 30, 2004, i.e. the date of auction.

‘Opening paragraph of the right-of-entry as in Exhibit B states, “{i]n order to prevent
[vandalism] from happening again, we are issuing this maintenance right-of-entry.”
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The Department received another payment of6-month rent ($18,250) around February 2007.
At the same time, LHI submitted a letter dated February 21, 2007 to the Chairperson
(Exhibit B) seeking resolution of the billings and requesting the State to honor its agreement
to clean up the parcel for LilT’s operation. In addition, LIII requested a 20% rent reduction
retroactive to the beginning of the lease until the matter is resolved.

By its letter dated January 11, 2008 (Exhibit C), LHI reiter,äled its immediate concerns “are:
lease rent amounts do not correspond to the Lease payment schedule and therefore generate
unwarranted delinquency notices, the matter of a missing meter box, and the incorrect
fencing of the property.”

On June 1,2009, Land Division informed Fiscal Offlee to change the billing date to April 1,
2008 because “billing date should be April 1, 2008 when State completed moving the
location offence line in the back ofthe property, installed fencing along ditch, and removed
abandoned container/trash from property”.

Since the last payment received in February 2007, the Department did not receive any rent
payment from LHI.

Due to the staff turn-over, LHPs request for a Board hearing was not processed until
today. The current amount owed is $127,750, equivalent to 3.5 years rent payable.

STAFF RESPONSES:

For discussion purposes, staff summarizes LHI’s request as “the State has not fulfilled its
obligation in delivering the property to LHI on time. Such delay and other incident caused
unnecessary delays andjeopardized the plan by LIII to utilize the parcel.” Staffwill respond
(in italics) to the allegations by LIII separately in the following paragraphs:

1. Liii alleged that the condition of the parcel at the time of the pre-auction site
inspection provided a condition of the parcel, which was different from the actual
condition when the parcel was delivered to LIII two years later.

Staff notes that the 2004 public auction bid packet for the parcel, under
paragraph 13, Condition ofthe Property states, “.. all parcels shall be leased in
an “AS IS” condition...” The condition on the parcel is better than that in the
pre-auction site inspection because the Department had taken extra steps by
installing fence, cleaning the former dwelling, and removing trash from the
parcel. Siaffis not aware ofany similar cleanup effortsfor other auction parcel
on Oahu.

2. LIII complained that the Department failed to fence a portion of the parcel with
an area of about four (4) acres, which meant that LIII could not use the said area.
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Staffnores the bidpacket did notprovide anyprovision regardingfencing offthe
parcel, including thisfour-acreportion. In addition, staffunderstands thisfour-
acre parcel was not used by anyone since eviction in 2005. Therefore, staff
cannot agree that the lack offencingjeopardized the plan ofLHI.

3. Lifi complained that DLNR should have processed the demolition permit earlier
so the City and County ofHonolulu would be able to remove two dwellings from
the assessment. In short, LHI was paying real property taxes based on three
dwellings instead of only one on the ground.

Staffnotes that the issue of dwellings relating to realproperty tax assessment
falls under the jurisdiction of the City and County ofHonolulu. LHlshould
approach the Cityfor any appropriate adjustment.

4 LHI complained about the missing meter box previously seen in the pre-auction
site inspection. The lack ofmeter box requires LHI to install a new one subject
to the current requirement of the utility company. It involves extra cost and
makes the LHI’s plan of utilizing the dwelling not feasible.

Staffhas checked with the department maintenance crew andnote that there is no
record ofany electric box being removedfrom theparcel. Both the staffand the
crew understand that the meter box is the property ofthe utility company. It is
the lessee’s responsibility tb secure the utility services. Staffcannot agree that
the State is responsibleforproviding a replaccment meter.

CURRENT SITUATION:

At the tie ofwriting this submittal, the, amount owed is $127,750. Staff believes that the
previous admimstration had done everythmg possible in utmost good faith trying to help a
sucç~ssfiu1 bidder establish a new operation The condition of the parcel and the ~‘andalism
th~t happened on the propçrty are something beyond the department’s control. However, the
St~frshould by no means be held responsible for those incidents and/or replacement works.
Upon review the situation, staffmaintains that LHI does have a valid obligation to pay the
outstanding rent.

Another option is both the Board and LHI agree is to mutually terminate lease, provided that
LBI remo~ies all the improvements installed by LIII during its occupancy, and the State keeps
the rental payment and other fees and costs paid to date.

RECOMMENDATION: That the Board:

1. Deny the request for 20% rent reduction retroactive to the commencement date of
General Lease No. 5708; ~4 choose either option 2 or 3 provided below:

2. Agree with the staff position as mentioned above and require Landscape Hawaii,
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Inc. pay all the delinquent rent within 30 days of the Board date.

OR

3. Authorize the mutual cancellation of General Lease No. 5708 covering the subject
area under the terms and conditions cited abo~e, which are by this reference
incorporated herein and further subject to the following:

A. The standard terms and conditions of the most current mutual cancellation
document form, as maybe amended from time to time;

B. Landscape Hawaii, Inc. shall remove all improvements installed during its
occupancy of the subject parcel;

C. Revie~ and approval by the Departmeni of the Attorney General: and

D. Such other terms and conditions as ma~. be prescribed by the Chairperson to
best serve the interests of the State.

Respectfully Submitted.

Barr~ (‘beung
District Land Agei:t

APPRO\ ED FOR SUBM1TT~L.

Wflhiam I kila. Jr. Chairperso
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February 21,2007

Mr. Peter T. Young
Chairperson,
State ofHawail
Department ofLand and Natural Resources
Post Office Box 621
Honolulu, Hi 96809

Dear Mr. Young,

Subject: Lease payment and issues remaining per State land, Wannmialo, Oahu,
Tax Map Key 4-1-27:016.

I have made payment to the Fiscal Office, payment date 2/16/07, for the above leased
land for period, 10/01/06 thru 3/31/07. There still remains conthsion with regards to the
billing period for which this applies and I would like to clear up this matter. While I was
at the District Office advising Ceclle Santos ofthe payment, I was told that I am to be
notified by Charlene Enoki as to when to make payments and that the District Office was
not aware that I had been sent a Notice ofDefault.
I received a Right-of-Entiy Permit commencing on March 10, 2006 and ending on
September 10, 2006, with a waiver ofrent authorized by you pursuant to the Land
Board’s delegation ofauthority to issue Rights-of-Entiy. I complied with all applicable
laws, statutes and overnment regulations subject to the terms and conditions stated in the
permit. Somehow, the Attorney’s General office was not advised ofthe agreed upon
waiver ofrent as stated in Section 14 ofthe permit and has since flagged me as a
delinquent lessee. I trust that this confusion can be cleared up once the proper documents
are available to all parties?

If I may briefly review the history ofthis property with you and outstanding issues with
regards to parties concerned:

May/June 2004 Preliminary walkthroughs ofproperty with Charlene Enoki and
other DLNR representatives. Walkthroughs include individuals
interested in bidding on the property. During waikthroughs,
discussion includes cleanup and restoration ofproperty to
acceptable condition to future lessee.

June 18, 2004 The Sylvester Foundation is denied a Request for Waiver at a
DLNR Board meeting.

EXHIBIT” 6”



ille y return to the A-frame property during the day/evening to
feed anm2lc.
The office domicile is vandalized resulting in the removal of the
entrance porch, screens, windows, and doors. The win4 rein, and
aninials can now enter the domicile as the windows and screens are
gone. The weather degrades the interior and exterior ofthe
domicile beyond the normal wear and tear and the floor, carpet,
walls, and ceiling are damaged.

June 2005 All necessary bids are in fbi the agreed upon provisions offered by
the State to transfer the property to Landscape Hawaii in a clean
and orderly condition, pay for the costs and expenses for disposal,
removal, or storage ofthe personal property of the prior lessee.

Provisions: Demolish and dispose ofClub House, designated facilities and
stockpiles.
Clean and renovate A-frame
Clean and renovate Office area
Clean up possible dumped toxic materials
Remove Matson container

Choice Fencing is assigned Chain-link front fence area and Sun
Systems is contracted for the balance of the perimeter fence area.

July 2005 Per Charlene Enoki: No renovation on A-frame.
A Contractor has been hired by the State to demolish the Club
House which is the third domicile noted on the lease. Contractor is
also to demolish and remove two horse stall areas, miscellaneous
debris, and remove the Matson container.

August 2005 State workers trim and dear the front ofthe property in
anticipation ofChoice Fencing putting up Chain-link fence. Work
to begin the last week ofOctober 2 5.

November 2005 State workers again trim and clear the front ofthe property in
anticipation ofthe Chain-link fence being installed as work was
not done in Octobcr.

December2005 Chain-link fence fronting the property is finalized.
The day after the fence is in and gates installed, the gate fronting
the A-frame is rammed and the concrete plug holding the gatepost
uptight is dislodged. Choice Fencing is immediately called in to
replace the gatepost. Two days later it happens again and vandals
enter the property, paint the inside of the garage walls with red
paint and leave disparaging remarks re: the DLNR and fencing



property. This time the gatepost is not repaired but hea~y chains
and combination locks hold the fence gates closed.

End of2005: Still lacking the balance ofthe fencing (perimeter) that was to have
been completed in 2005.
Clean up ofproperty still incomplete.
Transfer ofproperty is incomplete and lease still not signed.

February 2006 Perimeter fence is partially completed.

March 2006 Right-of-Entry Permit is issued to Landscape Hawaii, Inc. for
maintenance of State land to decrease the amount ofvandalism on
the property. Effective date: March 10, 2006 and ending
September 10. 2006. (See Attachment, Right-of-Entry Permit)
However, walkthroughs by Landscape Hawaii representatives
reflect that the fencing is not according to the area designated in
the lease as the boundary ofthe property. Calls made to the office
ofthe DLNR requests correction to the fencing error. Also, the
work order was to also include approximately so’ of chain link
fence abutting the property’s entrance gatepost and front chain link
fence thereby providing security at the gate area fronting
Kaulukanu Street.

General Lease no. S—5708 signed, dated: March 23, 2006 with
effective dates: April 1, 2006 and terminating March 31,2036

Pleasenotethatthe1otjwflotasd~bed.~~L
no. S-5708 and the DAGS survey of the property with regards to
Section 11 and its relationship to “Lot 22 ofWaimanalo
Agricultural Subdivision, the direct azimuth and distance being...”
being approximately 648.50 feet and subsequently, sections 12, 13,
and 14 of the survey”, to the point ofbeginning and containing an
area of 19.961 Acres, More Or Less.”.., as the fencing has
removed 4 (four) acres, MOL, from use by Landscape Hawaii.

June 2006 This is the third and final walkthrough with DLNR personnel since
April of2006, to clari1~ the situation regarding the mistake in
fencing the perimeter ofthe property. In attendance: Bob
Medeiros, Cecile Santos, 2 reps from Sun Systems and three reps
from Landscape Hawaii.
The Sun Systems rep., Gary Bianco, site supervisor of the crew
that installed the perimeter fence was asked why they did not
follow the marked, tagged, and cleared perimeter area for the
fence. His response was that Cecile Santos had told them to move
the fence back and away from the marked property boundary.
Cecile Santos was there and acknowledged that yes he had told



them to move the fence line. The group walked the area and there
was consensus that the area in question was incorrectly fenced.
Cecile measured the area fenced offfrom Landscape Hawaii and
established that approximately 4 (four) useabie acres were not
included within the property line.
Sun Systems recommends enclosing the additional 4 (four) acres
along side the already established fence line, rather than removing
the already installed fence line, and joining the two areas with a
livestock gate. The area in question requires approximately 190 T
posts with a I 0-foot run, corner posts every 100 feet, and four-
strand wire At this time, no gate is available alon this fence line
area thereby disallowing Landscape Hawaii’s use and/or access to
the 4 (four) acres. The Sun Systems’ engineer there that day
estimated that approximately 6 weeks would be needed to have
manpower and materials available to complete the job. In addition,
the extra 50’ ofchain link fence abutting the front gate area is
Included in the work order.

Several calls have been made to the DLNR office to find Out about
the status ofthe pending work No answers are available.

A question remains that ifthe REP was for the correct linear run of
fencing as stated by the State from both surveys and walking the
area, what happened to the balance ofmaterials that should have
gone up on the property when the work order was edto less
than requested? Did the State pay for and not receive the amount of
fencing contracted for?
Another question: If the contract was not executed properly, why is
the lessee being penalized? In other words, why is the present lease
rent for the entire 19.961 acres when it was demonstrated that since
February 2006, 4 (low) useable acres were removed from use to
Landscape Hawaii (approximately 20%). And when will the
balance ofthe land bereturned as is statedintheTMKand be able
to be utilized fiiliy by Landscape Hawaii, the lessee to the land?

June 14,2006 Landscape Hawaii, Inc. signs a Cooperative Agreement with the
Windward Oahu Soil and Water Conservation District.

September 2006 Right-of-Entry Permit expires. General Lease No. S-5708 to
commence effective immediately as Right ofEntry Permit expires.

State already holds payment for lease as Landscape Hawaii had
paid for the first 6 (six) months ofthe lease on the day following
the auction date, July 1, 2004. Payment was to have been applied
forperiod July 1,2004 through December31, 2004, but transfer of



property did not occur as contracted in original agreement. (See
Attachment 2, Facsimile Ti~n~mitta1)

Landscape Hawaii begins work on the property to clean up A-
Frame and establish a nursery, plant areas.

October 2006 The City assesses property taxes for three doiniciles for the
property when in actuality there are only two - the Club House
was torn down by the State in 2005 although it is still reflected in
City records. When will the State notif~r the City ofthe change?

December2006 The AG’s office sends out a delinquency notice for period
10/01/06 through 3/31/07.
Kyle Ushijinia calls Charlene Enoki and is told not to pay the lease
rent until she straightens out the matter with the AG’s office.

End of2006 Fencing is still not completed (perimeter and front gate areas).
Matson container still on property.
Stockpiles of dumped material ofprior lessee still on the property.

Januaay 2007 Kyle Ushijima receives another notice and a letter stating that he is
delinquent with regards to paying the lease rent.
Charlene Enoki specifically tells Kyle Ushijima not to pay until
the lease dates are clarified and on file correctly.

February 2007 This month Landscape Hawaii is faced with A Notice ofDefault.
(See Attachment, Notice ofDefault)
Also, Cede Santos submits Den~olifion Plan to Planning and
Pennitting Dept. that should have been processed in 2005. Is the
City assessment correct now for property taxes? Two and not three
domidiles9 Cecile also advises Kyle Ushijima that the property
perimeterfenvei5tOre~asjd~o.D~
State. An error by the State?

Current Status:
*the AG’s office shows Landscape Hawaii in arrears ibr 6 months
lease rent
*(Djty still seeking taxes for 3 (three) rather than 2 (two) doniciles
*J~d~ Hawaii is in the process ofcleaning the areas that the
State said it would clean, ie. the stockpile areas, removing the
Matson container, etc. and starting up the nursery business on
property which has ‘gone to weed’ for two years



fencing is still not done according to the perimeter boundary as
designated by the State Survey and front gate area is still
unsecured

area and unmarked area ofthis TMK is open to
squatters and parties entering the area from the Mahailua Street
side — patrolling and restricting access is difficult without proper
boundary lines as reflected in a fence line
*lease amount reflects the lease fee on 19.961 Acres, MOL and
does not take into account the unavailable 4 (four)acres incorrectly
fenced offby the State in February 2006

expenses and work involved with cleaning and
renovating domiciles that have been abandoned and vandalized for
almost two years (from eviction date ofCandy Lake)
*th~ delay in transferring the property (approx. 2years) to
Landscape Hawali allowed the property to deteriorate; not securing
the property and domiciles allowed vandaiisrj~, break-ins, stealing
the meter bo; stealing the roofing, breaking windows, removing
doors and porches, etc. to go unchecked. The result is that now
more serious renovatjo~ are needed which require 2uthoriz~tiø~
from the Building and Perniit Dept.

* hat we have today is not what we were led to believe we
would assume two years ago, ie. condition ofproperty and size of
property.

Mr. Young, as you can see by the above, it has been a frustrating and epic journey for all
parties. You were in the private sector and understand that time represents both money
and opportunity-~ I felt that! have lost both with regards to this situation. Working with
the State has been frustrating, to say the least.
I have discusse(j the above problems with Charlene Enoki and Cede Santos only to find
that their hands are either tied or their time is unavailable to work out these problems.
Often it seems that the authority does not go with the responsibility to get things done

Clarification of the lease rent billing periods and amount due are priorities at this time as
I am not a delinquent lessee. Also, I would hope that the State sees the inequity of
charging me for the entire parcel when I cannot access all the land nor secure the land
from outsiders. I would ask for a lease reduction of20% retroactive to the beginnin of
my lease until the matter is reconcilej.

As the fencing matter impacts us both~ I would ask that the State work with Sun Systems
and complete the perimeter and front gate areas. I would also ask the State to honor its
agreement to clear the land ofthe stockpiles that pose a hazard to my employees and
areas 1br nursery and pasture use and to also remove the Matson container.

Ifit is beyond your delegation ofauthority to authorize the above~ I would request that I
be placed on the agenda for a DLNR meeting to discuss the issues. It would serve both



our interest to have all of this behind us.

Ifyou would like fi~rther insight into these matters, please feel free to call me at 836-5332
ext. 24 or my cell,

Sincerely,

Kyle Ushijima,
President
Landscape Hawaii Inc.

cc: Charlene Enoki
Mark Bennett
Cecile Santos
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Righf.of..~~~ Permit to Landscape Hawaii, Inc. for Maintenance of
State land, Waimanajo Oahu, Tax Map Key 4.1-27:016.

We have completed the Installation of the fencing along the front of the leasehold and are
Processing the final executjon of the lease for the site. We have been informed that after
the Installation of the front fencing the lot has been vandar~ed In order to prevent this
from happening again, we are iSSuing this maintenan~ right f-entry

We are Processing the execution of the lease (Generai Lease No. S-5708). This right-of..
entry will enable you to maintain the site until the lease is fully executed.

Pursuant to the authori~i grante~i by the Board of Land and Natural Resources at its
meeting of September 28, 2001, (Item 0-4), Landscape Hawaii, Inc. is hereby granted a
maintenance right-of..~,,~ permft to occupy, secure and maintain the premises show,, on
the aftaclied map in an orderly manner in compIjan~ with all applicable laws, statutes and
govemm~~~ regulatjrjns and subject to the following terms and condjtjons.

1. The permit shall commence Ofl March io, 2006, and end on September io,
2006, or at an earlier date Upon the sole discretion of the Chairperson of the
Board of Land and Natu,-ai Resources

2. Landscape Hawaii, Inc. shall Procure at its Owfl expense, and maintain
during the entire period of this fl9ht-of..entry from an Insurance company or
companies licensed to do business in the State of Hawaii a policy or Policies
of comprehen~e pubfie liabiIit~, insurance in an amount acceptable to the
Department ($300,00C, per incidenU$500 000 aggregate) lnsurjng the State of
Hawaii against all claims for personal injury, death, and property damage;

STATE bFa~w~
DEPART~W~T OF LAM[) AND NATU~&J RESOURCES

MAR 1O~~j~Mr. Kyle Ushijirna, President
Lands~pe Hawaii, Inc.
2621 Waiwaj Loop
Honolulu Hawaii 96819

Dear Mr. Ushjjima:

Subject
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that said policy shall cover the entire nght-of-entjy area, including all
improvemej~s and grounds and all roadways or sidewalks on or adjacent to
the said right~of~entry area in the control or use of Landscape Hawaii, inc.
Landscape Hawaii, Inc. shall furnish the Department with a Certificate
showing the policy to be initially in force and shall furnish a like Certificate
upon each renewal of the policy, each Certificate to contain or be
accompan~ by an assurance of the insurer to notify the Department of any
intention to cancel arty policy sixty (60) calendar days prior to actual
CancelIa~j~,~~ The Procuring of this policy shall not release or relieve
Landscape Hawaii. Inc. of its responsibility under this right-or~ent,y as set
forth herein or limit the amount of its liability under this right~of..ent,y

3. Landscape Hawaii, inc. shall be respons~Ie for cleaning and restoring the
area to a Conditiort Satisfactory to the Departj~ent of Land and Natural
Resources upon completion of the permit

4. Landscape Hawaii. Inc. shall comply with all laws, statutes, ordinances rules
and regulatio,~ of the Federal, State, and County govemm~-,t~ relative to the
use of the subject area including those relating to public health.

5. Landscape Hawaii, Inc. shall indemnify defend and hold harmless the State
of Hawaii, Department of Land and Natural Resources_frQrn and against any
loss, liability, claim or demand for ~röPê~~-~ge personal injury, and
death arising out of any act or omission of Landscape Hawaii, Inc. under this
approval or relating to or connected with the granting of this approval.

6. Landscape Hawaii, Inc. and its consuflan~ contractors and/or persons
acting for or on its behalf shall not cause or permit the escape, disposaj or
release of any hazardous materials except as permitted by law. Landscape
Hawaii, Inc. and his consuJtan~, contracto,~ and/or persons acting for or on
its behalf shall not allow the storage or use of such materials in any manner
not sanctioned by law or by the highest standards Prevailing in the industr~d,
for the storage and use of such materials, nor allow to be brought Onto the
right-of-en~ area any such materials except to use in the ordinary course of
the rnairttenanca
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7. Landscape Hawaii, Inc. and its consu~t~,.~ contractors and/or persons
acting for or on its behalf agree to indemnify, defencj and hold the State
ham~Je~ from any damages and claims resulting from the release of
hazardous materials on the right-of..~,~y area occurring while Landscape
Hawaii, Inc. and its consujta~ts, contr ,trs and/or persons acting for or on
its behalf is/are in possessk~ or elsewhere if caused by Landscape Hawaii,
Inc., its consultants contractors and/or Persons acting for or on its behalf.
Thes covenants shaI~ survive the expiration or earlier termination of this right-
of-entry.

8. For purposes of this~ ThazarrJ~js materiar shall mean any
pollutant, -toxic substance, hazardous waste, hazardous substance or oil as
defined in pursuant to the Resource Conservation and Recovery Act, as
amende(j the Comprehensive Environmental Response, whether existing as
of the date hereof, previously enforced or subsequently enacted.

9. Landscape Hawaii, Inc. and its consultants contractors and/or persons
acting for or on its behalf in the exercise of this right-of-eni~.y shall Use
appropriate Precautions and measures to minimize inconveniences to
surrounding residents, landowners, and the public in general.

10. Landscape Hawaii, Inc. and its coflsultants contractors and/or persons
acting for or on its behalf shall not store any personal belongings at the
subject property during the effective periocj of this right~of~entry

11. All costs associated with the maintenance Within the right-of-entry area shall
be the sole responsil,iJfty of Landscape Hawaii, Inc. and its consultants
contractors and/or persons acting for or on its behajL

12. In the event any unanticjpa~~J sites or remains such as bone or charcoai
deposits, human burials, rock or coral alignments pavir~gs or walls are
encoun~,-ed Landscape Hawaii, Inc. and its consultants contractors and/or
persons acting for or on its behalf in the exercise of this right_of_ent~, shall
stop work and contact the State Historic Preservation Division in Kapolej at
(808) 692-801 5immediatejy.

13. The Department of Land and Natural Resources reserves the right to impose
additional, but responsj~J~ terms and conditions as it deems necessary while
this right~of~entry is in force.
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14. Pursuant to the Land Board’s delegation of authority to me to issue dghts.~of.
entry, I am authonzed to waive rent for rights-of-entry for any government..
related project. As your project meets this requirement, I hereby waive rent.

Should you have no objections to the above-men~ned items, kindly sign in the space
provided below and submit the following to the Land Division no later than March 10, 2006;

1. Copy of signed concurrence;

2. Copy of your liability insurance policy.

Should you have any questions, please contact Cecil Santos at our Land Division Office, at
(808) 567-0433 or fax at (808) 587-0455.

1 CONCUR:

Landscape Hawaii. Inc., a Hawaii corporation

e . shijima

Its: President

Land Board Member
OCCL
Central Files
District Files

- March 16, _,2006

Sin

C - ‘erson



NEIL ABERCROMRI~ ~ ~ JR.
GOVERNOROc HAWAiI CHAEPEPSON

BR~O~ LAND AND NAWRAL RESOURCES
COMMiSSION ON WIJER RESOURCE IANAOELffM

STATE OF BAWAll
EPARTMENT OF LAND AND NATURAL RESOURCES

LAND DIVISION

POST OFFICE BOX 621

U HONOLULU, HAWAII 96809

July 6, 2012
Ref. No.: GL5708

Mr. Kyle Ushijima, President
Landscape Hawaii, Inc.
2621 Waiwai Loop
Honolulu. Hawaii 96819

Dear Mr. Ushijima:

Subject: Deny the Request for Rent Reduction and Consider Request for Mutual
Cancellation of General Lease No. 5708, if appropriate; Landscape
Hawaii, Inc., Lessee, Waimanalo, Koolaupoko, Oahu, Tax Map Key: (I)
4-1-027:0 16

The Board of Land and Natural Resources will consider the above referenced request at
its meeting on July 13, 2012. Enclosed is a copy of the subject Board submittal, agenda item D
13, relating to this request. The meeting commences at 9:00 a.m. in the DLNR Boardroom
located in the makai wing, first floor Room 132), Kalanimoku Building, 1151 Piinchbowl
Street, Honolulu. Hawaii.

Although your presence is not required, applicants are encouraged to attend the meeting
to provide any comments you may have and to answer questions the Land Board members may
ask. Should you decide to attend. please sign in on the “move-up agenda” list to let the Board
secretary know of your presence.

If you have any questions. please feel free to contact us at 587-0430. Thank you.

Sincerely,

Barr Cheu2g /
Distri~ct Land Agent

E~:osure

k’~ ~

‘~1 ~
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STATE OF HAWAII
DEPARTMENT OF LAN]] AND NATURAL RESOURCES

Land Division
Honolulu, Hawaii 96813

August 8, 2003

Board of Land and Natural Resources PSF :0.: 030D-224
State of Hawaii
Honolulu, Hawaii ~Htj

Sale of Lease at Public Auction for Intenslve Agriculture
Thar~oses, Waitnanalo, Koolaupoko Oahu Tax Map Key: 1 4-1-
27:16.

REQUEST:

Sale of lease at public auction for intensive agriculture
purposes

LEGAL REFERENCE:

Sections 171-13, -14, -14.5, -16, -17 and other applicable
sections of Chapter 171, Hawaii Revised Statutes, as amended.

LOCATION:

Portion of Government lands situated at Waimanalo Koclaupoko,
Oahu, identified by Tax Map Key: (1) 4-1-027:016 as shown on the
attached map labeled Exhibit A.

AREA:

19.961 acres, more or less, subject to determination by the
Department of Accounting and General Services, Survey Division.

ZONING:

State Land Use District: Agricultural
City & County of Honolulu CZO: AG-i

TRUST LAND STATUS:

Section 5 b) lands of the Hawaii Admission Act

DHHL 30% entitlement lands pursuant to the Hawaii State
Constitution: YES ____ NO X

CURRENT USE .STATUS:

Encumbered by General Lease~Candy Lake & Tiffany

APPRc:VE~Y TH~ BOARD OF ~ ~- ~

LAND f~ND NAftiRAL [~SOURCE~ 1 1. i2cJV1 Li— I d
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TMK: 4-1-27:16

Fortin, Lessees, for intensive agriculture or special livestock
use purposes. Lease to expire on August 9, 2004.

CHARACTER OF USE:

Intensive Agriculture or Pasture Purposes

LEASE TERN:

Thirty (30) years

COMMENCEMENT DATE:

The date of sale if the current occupant is the successful
bidder, otherwise, sixty (60) days after the date of sale;
provided that if such date is not on the first day of any month,
the commencement date shall be the first day of the month
following such date; and further provided that the Chairperson
may amend the commencement date for good cause.

MINIMUM UPSET ANNUAL RENT:

To be determined by staff or independent appraisal, subject to
review and approval by the Chairperson.

METHOD OF PAYMENT:

Semi-annual payments, in advance.

RENTAL REOPENINGS:

At the 10th and 20th years of the lease term, by staff or
independent appraisal.

pERFORM~_NCE BOND:

Twice the annua rental amount.

PROPERTY CHARACTERISTI~:

Utilities - Yes
Slope - The property appeared to have been graded in the past as

inspections show several terraces
Elevation - 240 feet to 320 feet
Rainfall - 64 inches
SCS Soil Series — Pohakupu Silty Clay Learn
~and study Bureau - C56 or B56i & B43 with vegetable crops b & c

and orchard crops a & b
Legal access to property — Staff has verified that there is legal

access to the property off of
Kaulukanu Street.

Subdivision - Staff has verified that the subject property to be
auctioned is a legally subdivided lot.
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CHAPTER 343 - ENVIRONMENTAL ASSESSMENT:

In accordance with the “Division of Land Management s
Environmental Impact Statement Exemption List”, approved by the
Environmental CQuncil and dated April 28, 1986, the subject
request is exempt from the preparation of an environmental
assessment pursuant to Exemption Class No. 1, that states
“Operations, repairs, or maintenance of existing structures,
facilities, eauipment, or topographical features, involving
negligible or no expansion or change of use beyond that
previously existing.”

REMARKS:

The subject property was sold by public auction in 1964 for a
term of 20 years. In 1977, the Board approved the extension of
the lease up to 8/9/2004. In 1999, Christian and Candy Meunier
acquired the leasehold pursuant to a foreclosure proceeding.
later, in accordance with the divorce settlement, the lessees
became Ms. Candy Lake & Ms. Tiffany Fortin.

Ms. Lake is now residing at the subject property and operates a
sanctuary for homeless animals. Her daughter, Ms. Fortin is
living on the Mainland.

There is strong demand for agricultural leases in Waimanalo. The
department had an auction for two intensive agriculture leases in
Waimanalo last August. One of the :eases with four bidders was
sold at over three times the upset rent. Regularly, staff
receives inquiries as to the availability of the next public
auction. There have been phone inquiries about this particular
property. Staff understands that an inquiry does not necessarily
mean that the person eventually will bid at the public auction.
However, it does show that there are parties who are interested
in leasing State lands for agricultural purposes.

The Department has inspected the property during the past few
years. Some portions of the property are relatively steep which
make them impractical to perform any cultivation. Yet there are
portions of the property that contain soils and have a topography
that would enable the cultivation of crops. Therefore, staff
believes that leasing for intensive agriculture or pasture
purposes which is consistent with the county zoning are the
highest and best uses of the property.

Currently, there are three dwelling structures on the property.
Staff recommends that only one be allowed in the new lease. This
provision, which the Department has been inserting in new leases
as a matter of practice, is intended to discourage use of the
lands more for residential than true agricultural use.

Staff did not solicit comments from other agencies as the
proposed use is not different from the existing use.
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By a letter dated June 2, 2003, Sylvester Foundation, operated by
Ms. Lake requested a new lease be issued to the organization for
animal shelter purposes. For the Board’s information, there is a
restriction in the current lease extension document prohibiting
any extension beyond 2004. RegardlesS, Ms. Lake is not
interested in pursuing a :ease extension.

According to Ms. Lake, they provide shelter for homeless animals.
They help placing animals when their owners need help. They have
an educational program performed off site with school children
and pet owners, ~eaching them proper and responslble animal
ownership. The Humane Society refers 10-20 calls to them each
month regarding adopting the animals. The organization was
featured in local and national media. The applicant also
provided letters/email from a State legislator, a Counci Menber
and the Governor’s Office in support of her application.
Together with her request.~ these letters are attached as Exhibit
B.

Due to the high demand for Waimanalo leases and the potential
generation of revenues for public land trnst purposes, staff
believes a new lease should be auctioned to the highest qualified
bidder.

In the past, staff requested the Board approve the forfeiture of
Ms. Lake’s lease due to non-compliance of terms and conditions o~
the lease. A copy of the submittal approved as amended by the
Board on July 27, 2001 is attached as Exhibit C. According to
website of Sylvester Foundation, the shelter is supported by
private donations. Staff has reservations on whether the State
should lease to an entity which does not have a convincing track
record and has to rely on donations to pay the bills.

In view of the above reasons, the staff reDommends the Board deny
the request from Sylvester Foundation and approve the public
auction of the subject property.

RECOMMENDATION: That the Board:

1. Deny the request from Sylvester Foundation to lease the
subject lands for animal shelter purposes.

2. Find the area to be an economic unit ifl terms of the
intended use.

3. Find that the subject area is not suitable for hunting nor
will it become so during the term of the lease.

4. Declare that, after considering the potential effects of the
proposed disposition as provided by Chapter 343, HRS, and
G~apter 11-200, HAP.., this project will probably have minimal
or no significant effect on the environment and is therefore
exempt from the preparation of an environmental assessment.
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5. Authorize the sale of a lease at public auction covering the
subject area for intensive agriculture purposes under the
terms and conditions cited above, which are by this
refereice incorporated herein and further subj ect to the
following.

a. The standard terms and conditions o~ the most current
intensive agriculture general lease form, as may be
amended from time to time;

b. Withifl the first three years of the :ease term, the
land under lease shall be utilized for the purposes
for which the lease is sold, all in accordance with a
conse~ration plan approved by the Chairperson

c. The :essee is prohibited from using the property as
his/her primary residence;

d. The Lessee shall not place or construct any dwelling
unit in excess of one employee dwelling unit on the
premises; provided, further that the employee dwelling
unit shall be constructed in accordance with plans and
specifications approved by the Chairperson;

e. Review and approval by the Departnent of the Attorney
General and

f. Such other terms and conditaons as ~ay be prescribed
by the Chairperson to best serve the interests of the
State.

Respectfully Submitted,

Barry Cheung
Acting Supervising Land Agent



August 8, 2003 — Item D-13:

13. Sale of Lease at Public Auction for Intensive Agriculture Purposes, Waimanalo,
Koolaupoko, Oahu, TMK: (1) 4-1-27:16.

Approved as amended. The Board amended the Recommendation Section by
amending paragraph 5 to read as follows:

“5. Authorize the sale of a lease at public auction covering the subject area for
intensive agriculture and pasture purposes under the terms and conditions
cited above, which are by this reference incorporated herein and further
subject to the following:

a. The standard terms and conditions of the most current intensive
agriculture and pasture general lease form, as may be amended from
time to time;

b. VirTIthln the first three years of the leaseterm, the land under lease
shall be utilized for the purposes for which the lease is sold, all in
accordance with a conservation plan approved by the Chairperson;

c. The lessee is prohibited from using the property as his/her primary
residence;

d. The Lessee shall not place or construct any dwelling unit in excess of
one employee dwelling unit on the premises; provided, further that
the employee dwelling unit shall be constructed in accordance with
plans and specifications approved by the Chairperson;

e. Review and approval by the Department of the Attorney General; and

f. Such other terms and conditions as may be prescribed by the
Chairperson to best serve the interests of the State.”
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Candy Lake

Waimanalo, 1-11. 96795

June 2, 2003

Mr. Barry Cheung
Department of Land & Natural Resources
Land DMsion

Re: New Lease Request for Sylvester Foundation Animal Rescue
General Lease: 3861 - Candy Lake -.. -Waimanalo

Dear Mr. Cheung:

Although Mr. Young, during our meeting on June gth suggested a 15 year extension to the
current lease which ends August20 , I would 1~ke to request a new lease of 15 years instead
and see how that might work. It would be much easier to accomplish, saving time~
paperwork. A copy of this letter was submitted tq Marcia Kiompus at the Governor’s offlce for
review and approval.

The goal is to have the new lease be in the nameof The Sylvester ftundation, a non~proflt
501(c)3 animal rescue. In a letter ~ated Febr-uary 24, 2003 to Governor tingle, Senator
Hemming’s stated what he would recommend and hoped could be accomplished for our
foundation with regards to the lease. A copy of that lettes is enclosed for your info.

I feel as the Senator does that The. Sylvester Foundation i~ pioviding a wonderful service to th~
peo~a’e of l-l~waii arid one that ~c save the ,st~te a great deaf ofmoney in the long run.

The Foundation is a Hawaii corporation, governed by people of Hawaiian ancestry who ove and
respect this land. The Foundatior has been non-profit for 11 years.

The Sylvester Foundation takes in homeless, abandoned, or abused animals, they are treated
medically, spayed or neutered-.if needed and placed into responsible, loving homes. There is
no time limit on an animal’s stay, if ~~ot adopted they spend their lives at the ranch. Much of the
work involves rehabilitation of the animals, horses, ciogs, cats, etc. The foundation’s work is
funded solely by private donations and gr~n~.

Our ranch is pasture and we use all of the determined-7-8 usableacres. Weliave marry horses,



some are boarded, some come & go, some our there for special therapy, training, behavior
modification and just grazing. The range of animal care is vast and so is thescope of animals at
the ranch. Cats, dogs, horses, chickens, peacocks, pheasant, ducks, etc. etc.

While we perform a valuable service to the homeless animals of Hawaii, we also t~ave a strong
community service that we tend to with regards to spay/neuters, and helping place animals
when their owners need help. We have an educational program performed off site with school
children and for pet owners as well, teaching them proper and responsible anma ownership.

We know that we are very well thought of in the community and depended on for many animal
related projects. The Humane Society refers 10-20 calls to us each month. We were named
Volunteer of the month by Shari Shirna. We have been featured in all the local newspapers and
on the loca news, and featured in the national Cat Fancy Magazine.

Here is what we would like to accomplish with the lease:

A new lease of15 years to be issued in the name of the Sylvester Foundation beginning once
the old ease is expired. A/so that the lease payments (ifpossible) more closely reflect what is

out//ned in the recommendations made by the private appraiser. The reason behind asking for .75
years is because that is what was agreed to on the extension proposed by Mr. Young and we

thought that miqht be agreeable for a new lease.

The Honorable Governor Lingle and Senator Fred Hemmings are both favorable to the Sylvester
Foundation achieving this new lease and enabling us to continue our service to the animals and
the community. Also Councilwoman, Ann Kobayashi would like us to remain on this property for
future plans in the works. A letter from the councilwoman is eiclosed ~or your Thfo. Also
enclosed are emails from the Governor’s office, Marcia Kiompus.

We hope the Land Board will feel posiüvely towards the new lease. Please call me with any
questions that you may have. Thank you for this consideration.

Sincerely,

c~—~-~
Candy Lake, Lessee

cc: Peter Young, Senator Hemmings, Marcia Kiompus, Ann Kobayashi,
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June 30, 2003

Mr. Barry Cheung
Department of Land and Natural Resources
Land Division

Dear Mr. Cheung:

I write in support of the issuance of a new flfteen (15) year .ease to the Sylvester Foundation
whose current lease expires in August 2004.

The City Council. in its attempt to diminish some of the City5s fisoa~ woes, did not allocate
monies to renew its contract with the Humane Society. As a result, we have been seeking
other a1ternat~ve.-s for tasks previously performed by the Humane Society, The Sylvester
Foundation, a non-proflt organization, has been instrumental in assisting with some of these
tasks such as taking in homeless. abandoned animals and medically treating them and if
necessary, providing spay or neuter services well as providing a loving home until such time
of adoption. As Chair of the City Council Budget Committee, I feel that the Sylvester
Foundation has been providing an outstanding service which would otherwise cost the
citizens of the City and County of Honoh.1u a great deal of money arid would like to see them
continue in their current location.

I would like to request your favorable consideration for approval of the Sylvester
Foundation’s request for a new 15 year lease,

Thank you for your time a~d consideration.

Sincerely,

ANN H. KOBAYA
,-, j -‘-S



ROSE~1 BUNDA ~ ~cnatc
PRESIDENT

DONNA MERCADO KIM ~Thc to) cfltp-LSrcond 1L~iE Iatur~
VICE PM~StOENT

CO~LEEr4 KA:.IABIJSA of thc
IAAJocdn LEADER

CAL KAWAMOC) ~‘t~t[ of ~.aaw~u
MAJORITY FLOOR LEADER __________________

S~.t’~ S. TSUTSUI STATE CAPITOL

Li JORITY CA’~tj5 LEADERFRED HEMMINGS HONOLULU, HAWAII 968 2
MINORITY L~ADSR

BOB HOGUE

Li MINORITY FLOOR LEADERPAUL W~t4LEN
MINORITY POLICY LEADER

FIRST DISTRICT February 2~, 2003
LORRAINE R. INOJYE

Li SECOND DISTRICT
RUSSELL S. X~L7BIJN

HIRD DISTRICT Honorable Linda L.ingle
PAUL WHALEN

FQuRT~ os~cT Governor
u SHARE TSLrYSUI State of Hawaii

FIFrH DISTRICT

State Capitol
SIXTHDISTRICT Honolulu, Hawaii 96813

U EA~~I ENGLISHSEVENH DISRIC
GARY L HOOSER

EIG-rH DISTRICT
Dear Governor Lingle:

NINH DISTRIC~
..ES IHARA, JR

I have received a letter and other information from Ms. Candy Lake regarding.THOSTRICTLi s~t~c-u~ difficulties that she has had and is cu~ently having with her lease on behalf ofELEVENTH DISTRICT the Sylvester Foundation. I understand that Ms. Lake is the primary operator
CAROL FUXUNAGA

1~WEL1~TH DISTRICT of this non-profit foundation for the protection and rehabilitation of stray
GORDON TRIUSLE

~ ~ animals. As an animal lover myself I feel that the Sylvester Foundation is
providing a wonderful service to the people of Hawaii and one that can save

F-OLJRTEENTH DISTRICT the state a great deal of money in the long run.ri DONNA MERCADO KIM

U FIFFEENTH DISTRICT
NORMANSA3c~oTD I have reviewed the information that Ms. Lake has submitted to me. copies of

SIXTEENTH DISTRICT which are enclosed. Based largely on this information and a few
f1 DAVID V GE

u SEVENTEENTH DISTRICT conversations I have had with her I feel it would be best for you or yourROR MENOR

Attorney General to re~ iew her case once again. Upon further review you will
EIGHTEENTH DISTRICT

notice that the Department of Land and Natural Resources grossly

L NINETEENTH DISTRICT mismanaged this case. Please also note the narrow way in which Ms. Lake1sRRL~ II.~NC

1WENTIETH DISTRICT land has been defined. This one of the main sticking points in the renewal of
WIUJECESPERO her lease.

Li ‘WENTh’-FIRST DISTRICTCOULEEN HAHASLISA

~WEN~Y-SECOND DISTRICT Furthermore. I also recommend that a new forty-year lease be issued in the
ROEEP7 9IJNDA.

Li i~ENTY.THIRDDIST~C1 name of the Sylvester Foundation beginning once the old lease has expired. Ialso feel that the lease payments ought to more closely reflect what is outlined
WENTYFOURTH DISTRICT in the recommendations made by the private appraiser. I believe that re

ROE I-OGUE

Li WEN~.FI~H DISTRICT examining this case in light of these suggestions will lead to a more fair andaccurate settlement to this difficult situation.
CHIEF CLERK

PAj~ KAWAGLIDI’I

FRED HEMMINGS. MINORITY LFADF.R



Thank you for your interest and consideration of this matter. If you need
further assistance please do not hesitate to contact my Chief Legislative Aide,
Brysen Poulton at 58-7237.

Sincerely,

I I
‘I

Senator Fred Hemmings
District 25
Kailua, Waiinanalo, Hawaii Kai

CC: Marcia Kiompus
Candy Lake
Mark Bennet

FRED HFMM1N(~c MlNnprrv i ~r~o



Subj: Re: (no subject)
Date: 6123i2003 10:13:56 AM Hawaiian Standard Time
From: Marcia.KIompus~hawaii.gov
To: _________________

Aloha Candy:

I would move forward with what Peter recommends.

The important element is to get the new lease. Once that is done this can be revisfted for an extension.

I would feel more comfortable if the Board approved this new lease on its merits.

Keep us posted. ..great news on the Quarantine. ..yes? Lots of excitement

Marcia

Marcia J. Kiompus

L Director of Schèdu~ngOffice of the Governor

U (808) 586-0010 Phone(808) 586-3953 Fax

- a..... - - —
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STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES

Land Division
Honolulu, Hawaii 96813

July 27, 2001

Board of Land and Natural Resources
State of Hawaii
Honolulu, Hawaii ____

Forfeiture of General Lease. No. S-3861, Candy Mei_r.~er and
Tiffany Fortin, Lessees, Wairnanalo Oahu, Tax Map Key: 1
4-1-02:0i6.

PURPOSE:

Forfeiture of General .ease ~o. 5-3861, Candy Me~inier and Tiffany
Fortin, Lessees.

LEGAL AUTHORITY:

Section 171-39, Hawaii Re~ised Statutes as ariended.

JOCATION AND AREA:

Portion of Government lands situated at Waimanalo, Oahu,
identified by Tax Map Key: (1) 4-1-027:016, consisting of
approximately 20.56 acres, as sho~ on the attached map labeled
Exhibit A.

TRUST LAND STATUS:

Section 5 b lands of the Hawaii Admission Act

DHHL 30% entitlement lands pursuant to the Hawaii State
Constitution: YES NO x

CHARAcTER OF USE:

Intensive agricultural or special livestock use purposes.

TERN OF LEASE:

Forty years, commencing on 8/10/1964 and expiring on 8/9/2004.
Pursuant to Extension of Term of General Lease No. 5-3861 dated
March 8, 1977 no further extensions shall be granted.

ANNUAL RENTA~:

$3 000 due in semi-annual payments from 08/09/1984 to 08/08/1994

,~r~r~tirw,rr~ DVTW~ ~f~~Pfl O~ Trr~R ~ ~ n
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$7,660 due in semi-annual payments from 08 09 1994 to 08/09/2004

REMARKS:

The subject lease was sold by public ai_ction on 8 10 64 for a
term of 20 years to John T. Mackiflop & Charline P. Mackillop.
on December 13, 1968, the Board consented to the assignment from
John T. Mackillop & Charline P. Mackillop to Barbara Malouff &

orm Taliaferro. On March 9, 193, the Board consented to the
assigment from Malouff and Taliaferro to Nolan George. On
January 14, 1977, the Board approved the lease extension up to
August 9, 2004.

During his tenancy, Mr. Nolan George failed to keep the rental
payment and real property taxes current, failed to post liability
insurance, and violated the character of use. According to the
Department of Land Utilization of the City & County, the
commercial activities conducted by Mr. George were prohibited on
the subject property.

On September 24, 1993, under agenda Item F-7, the Board approved
and amended staff’s recommendation to cancel GL3861 (Nolan
George lessee) for failure to pay rent, to pay amounts owi~g
under Department’s Installment Account, to pay real property
taxes, for vioation of the character of use provision, and for
sub-renting to a tour company. Because there was a mortgage oi
the property, the Board gave the mortgagee 60 days to file a
complaint for foreclosure in which they would assume the lease
and pay all outstanding delinquencies owing.

A commissioner was subsequently appointed to take over the lease.
An auction was held on July 17, 1995 and re-opened on August 17,
1995 at which time Christian and Candy Meunier were the highest
bidders at $137,550. An assignment between the commissioner
appointed under the foreclosure proceeding and Christian and
Candy Meunier was executed on ..ovember 8, 1995. Staff did not
bring the assignment to the Board for consent until 1999 due to
different understandings of what transactions should be brought
to the Board for consent.

On September 24, 1999, under agenda Item D-lO, the Board
consented to the assignment from the Ccmrnissioner to Chri~tian
and Candy Meunier (due to foreclosure and from Christian and
Candy Meunier to Candy Meunier and Tiffany Fortin (due to
divorce

Ms. Candy Meunier is using the premises as her primary residence
while the other tenant, Tiffany Fortin, Ms. Meunier’s daughter,
is curr..€ntl~’ living in Texas. Based on staff’s annual inspection
on February 8, 2001 and on correspondence from the lessee, Ms.
Meunier is using the premises for a sanctuary for homeless



BLNR - Forfeiture Page 3 July 27,2001
of GL No. S-3861

animals with cats, dogs, chickens birds and horses on the
subject premises.

This submittal is triggered by a Notice of Default issued for
delinquent rent for the past two years. Staff notes that a
rental reopening for the period 8/9/94 — 8/10/04 has drawn out
over the last six years and complicates the matter of delinquent
rent. chronological lists of events are attached as Exhibits B
for rental reopeningi & C for Notices of Default).

Pursuant to the authority granted the Chairperson by the Board of
Land and Natural Resources at its meeting of Janua~ 11, 1980 and
the breach provision contained in General Lease S-3861, Candy
Meunier, Lessee, was served a Notice of Default NOD) for:

X Failure to keep lease rental payments current ($6,000
for the time period August 10, 1999 to August 9, 2001

Said notice, posted to the property on March 29, 2001, offered
the Lessee a ninety-day cure period to correct the default. This
cure period expired on July 29, 2001. As of July 13, 2001, this
breach has not been cured.

Staff notes that this delinquent rent of ~6,000 was for the old
rent amount of $3,000 per year. Pursuant to the Lease Extension
document attached as Exhibit D), the lessee was responsible for
paying the current rent during the reopening process. Due to
staff oversight, an NOD was not issued for nearly two years on
this delinquency which started on August 1 , 1999.

As of July 18, 2001, the current status of all lease compliance
items is as follows:

RENT: The Lessee has a rental delinquency cf $32,810.96 for
the time period from 11/8/95 to 8 9 01. ~ NOD was
issued or. March 29, 2001 for $6,000 in old rent for
the period 8/10/99 to 8/9/01. ~other NOD was issued
on May 9, 2001 for $26,810.96 in retroactive rent for
the period 11/8/95 to 8 9 01 cure period to expire
August 9, 2001)

SUR?_NCE: The Lessee’s liability and fire insurance polic”
expired on 7/15/01. Renewal certificates have not
been received as of 7/18/01.

PERFORMANCE BOND:
The Lessee has posted only $3,000 of the $15,320
performance bond by an unsecured personal surety. ~
NOD has not yet been sent ~ut for the additional
performance bond amount.
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OTHER: During a recent inspection, staff discovered that a
squatter as living on the prerrises NOD was ,posted
on the premises on 7/12/01. s Candy Meunier wrote a
etter cn 7/13/01 stating that the squatter was gone

and she would remove the structure. Staff will
arrange a site inspection to verify the compliance by
the lessee.

Staff notes that Ms. Candy Meunier ..as requested an extension to
cure this delinquent rent default.

As evidenced by the rental reopening chronology, the reopening
process has been a long, drawn-out affair. Staff can think of no
other lease that has ~ad a reopening as involved with so many
exchanges of correspondence and delays. While there are various
issues surrounding the reopening, we emphasize that this
forfeiture 15 for the delinquency of the old rent for which there
is no question the lessee was legally, bound to pay throughout the
reopening process. While staff has presented the reopening
issues in this submittal for the Board’s information, discussion
should focus on the non-payment of the old rent. The cure period
for the NOD on the retroactive rent delinquency will expire on
August 9, 2001 and this matter will be brought to the Board at
that time if the default for the old rent has been cured and if
full payment for the retro rent is not received. At that time,
staff will address the reopening issues and Ms. Meunier’s
allegations.

Recently, Ms. Meunier claimed that her friend had nade a payment
of $3,000 sometime in 2000 and that her friend may have
mistakenly written GL 3681 on the check instead of 3861. Staff
verified with the Fiscal Office that there is no such account as
GL3681 and that payment was never made. The lessee was asked to
submit proof of a canceled check, but none was ever provided.

RECOMMENDATION: That the Board:

1. Authorize the cancellation of General iease o. S-3861 in
the manner specified by law;

2. Authorize the retention of all sums heretofore paid or
pledged under General Lease No. S-3861 as liquidated
damages’

3. Terminate all rights and obligations of the Lessee effective
as of July 27, 2001, provided that any and all obligations
of the Lessee which have accrued up to said effective date
shall endure past such termination date until duly
f~i’1filled; and
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4. Authorize the Department of the Attorney General, the
Department of Land and Natural Resources, or their agents to
collect all monies due the State of hawaii under General
Lease No. 5-3861.

Respectfully Submitted,

hA Barry Cheung (J
~‘~~Project Development Specialist

APPROVED FOR SUBMITTAL:

~ JS~ ___

GILBERT S. COLOMA-AGAR.~ , Ch~arperson

APPROVED AS ANENDED. The Board approved ~he forfeiture of General
Lease No. 3861 amending staff’s recommendation by adding an
extension to August 31, 20C1 for the Lessee to:

1 Pay the old back rent of $6,000
2) Pay the annual rent due on 8/10/2001 $3,000)
3) Provide a satisfactory performance bond in the amount of $6,C0O

in cash or equivalent
4 Pay the Lessee’s half of Sanford Goto’s arbitration fee of $1 50

and agree to Sanford Goto as arbitrator
5 Ensure that the insurance poiicy (with $300,000 coverage arid

State additionally insured) is paid for.

If any one of these items are not received by August 31, 2001, the
forfeiture is approved.
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EXHIBIT B

Chronological Events of Rental Reopening GI 3861

08 10 94 Rental reopening for the period from 8 10 994 to 8 9 200.
due. At this time, lease as still under Nolan George. In
letter dated Noverr~er 7, 1995 staff informed Title
Guaranty lease ~as being sold through foreclosure action

- at reopening --as not ~n~taated in 1994 due to action to
cancel lease due to default and expected litigation and that
reopening would conne~ce once new lessee assumes control of
leasehold.

11/20/95 Rental reopen:ng appraisal first initiated; request for
appraisal proposals sent out.

12/06/95 Chairperson approves selection of Christopher Graff to
determine annual rent for reopening period.

12/21/95 Notification received from Title Guaranty that lease
assignment from Commissioner to Christian and Candy Meunier
had been executed and recorded. Assignnent of lease dated
November 8, 1995.

01/08/96 Agreement for appraisal sez~ices executed with Christopher
Graff; contract sent to AG for review and approval.

02/12/96 Notice to Proceed issued to Christopher Graff.

09/04/96 Christopher Graff’s contract canceled due to non-delivery.

09/17/96 Chairperson approves selection of Audrey Abe to determine
annual rent for reopening period.

11/12/96 Agreement for appraisal se~ices executed with Audrey Abe;
Notice to Proceed issued.

01/20/97 Appraisal report submitted by Audrey Abe determining the
annual rent to be $7,660 as of 8/10/94.

01/29/97 Certified letter sent to lessees info~ing them of new rent;
letter sent to old address and returned.

02/24/97 Certified letter resent informing lessees of new rent
($7,660) for the period from 8 10/94 to 8/9/2004; acceptance
or rejection of rent requested by 3/28/1997.

08/09/97 Due to non-response by lessees staff sent Fiscal Memo to
increase the rent to $7,660.

11/19/98 Letter from staff to Ms. ?~eunier clarif~iing the amount of
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retroactive rent owed by the Meuniers from 11 8 95, the
date the assianment from the Commissioner to the Mei,rniers
was executed)

ii 27 98 Letter from Ms. Meunier to staff cha1leng~ng appraisal
report and claiming that the appraisal was done improperly
inaccurate number of usable acres imiDrovements should ~ot

be used in appraisal).

02 01 99 ietter from staff notifying the lessee of the reopening
procedures as defined in the lease calling for the lessee to
obtain their owx~ appraisal if they dispute the State’s
appraisal; lessee given until 3/5 99 to appoint appraiser
and until 3/20/99 to submit report• lessee asked to pay
current rent $3 00 amount.

02/24/99 Certified letter from staff to Ms. ..eunier extending the
deadline for the lessee to appoint their own appraiser to
4/1/99 and to subrrit appraisal report to 4/30/99.

03/01/99 Letter from Ms. Meunier to staff stating letter of 2 24 99
was “quite sassy and conveyed a demanding and threatening
manner” and that “everything that is going on now 15 the
fault of DLNR” reciting reasons why.

03/13/99 Letter from Ms. Meunier to Chair Timothy Johns, who she had
met at a Department of Agriculture meeting, asking for help
on her situation.

03/23/99 Letter from Timothy Johns to Ms. Meunier addressing her two
points of contention. Regarding “untimely actions by the
Department,” we extended deadlines for her to obtain her own
appraisal based on her request and concurrence. Regarding
the disagreement over the State’s appraisal, the, appraisal
process was clarified for her (when lessees dispute how fair
market rental was determined, we enter into arbitration
stage as dictated by lease provisions; this provides a
mechanism to resolve differences)

03/29/99 Letter from Ms. Meunier to Timothy Johns stating that
because she has not received a response, she assumes the
deadline of 4/1/99 to notify us of her appraiser’s name is
deayed. (She had not yet received the 3/23 response.)

04/01/99 Letter from staff to Ms. Meunier extending de~d1ine for the
lessee to appoint their own appraiser to 4 l~ 99 and to
submit appraisal report to 5/14/99.

05/14/99 Staff receives two letters from Chri’stopi-~er Graff of the
Cfty and County Real Property Assessment Division. (Ms.
Meunier attempted to use Mr. -Graff, the State’s former
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appraiser on this job who was terminated due to non-
performance, to provide her appraisal report) . The 5 8 99
letter states “The City and County of Honolulu’s Real
Property Assessment Division currently utilizes
Agriculture/Pasture rates of between $258 and $15 per acre
for ad valorem tax purposes. We feel this range represents
the most reasonable reliable market based indices of Value.’
The 3/8/99 letter states “After iispection of your

Waimanalo property and cursory ove~iew of the enclosed
topographical maps detailing the physical characteristics of
your land, it is my opinion that the usable area is circa 50
to 60 percent of the total area. Our records indicate your
parcel contains a total land area of 19.961 acres. Applying
the percentage of usable area to this total results in a
usable area of 9.98 to 11.97 acres.”

05 25 99 Certified letter from staff to Ms. Meunier stating the
materials submitted by Christopher Graff do not meet the
minimum standards for an appraisal report which must conform
to the Uniform Standards of Professional Appraisal Practice;
extended deadline to submit appraisal report to 7/31/99.

07/12/99 Letter from Ms. Meunier to staff stating that Larry -

Medeiros, who was supposed to do appraisal, is ill and
requesting extension of oeaoline to 9 99 to submit report.

07/15/99 Certified letter from staff to Ms. Meunier extending the
deadline to submit appraisal report to 9/1/99.

08/12/99 Certified letter from staff to Ms. Meunier explaining letter
of 7/15/99 was returned unclair-ed; reiterated 9/1/99 due
date.

08/30/99 Lessee delivers appraisal report by Ray Benedicktus, Jr.,
Certified Residefltial Appraiser, who determines the anr~i_a
lease rental to be $1,600.

09/28/99 Letter from staff offering settlement of $3,725 per annum
for the period from 8/11/95 the date that the Conmiissioner
assigned the lease to the Meuniers to 8/9/2004, otherwise
continue with arbitration process steps explained);
response requested by 10/29/99.

10/01/99 Received s:gned response from Ms. Meunier indicating she
does not accept the rental settlement of $3,725 stating she
‘was not happy that the two appraisers did n~t meet and
arbitrate as per the lease terms in order to determine a new
rental amount for me” and that she would like this meeting
tQ occur.

10/25/99 Letter from Ray Benedicktus stating that on 10/13/99, he met
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with Audrey Abe and that his op~naon ~s that the State
intended to lease the parcel for “pasture use. H

11/05/59 Certzfied letter from staff to Benedicktus carifying that
the character of use, pursuant to the lease extension is
~ agricultural or ~pecial :i-estock use.”

11 19 99 Letter from Audrey Abe to staff stating ler unsuccessful
attempts to meet ith Benedicktus, including unreturned
phone calls.

11/29/99 Certified etter from staff to Benedicktus :nstructiflg him
to contact Audrey Abe to appoint a third appraiser.

02/23/00 Letter from Ms. Meunier to Fiscal Office stating the billing
has never been correct since she got the lease; claims that
if the appraisal by Benedicktus is used the State owes her
a credit of $3,66.

02/28/00 Letter signed by Audrey Abe, Ray Benedactus and Sanford Goto~
appointing Sandfcrd Goto as the third appraiser/arbitrator.

03/01/00 Letter from Ms. Meunier stating that she spoke with Sanafora
Goto and is providing information or. the areas of her
concern.

04/06/00 Letter from Sanford Goto to State and lessee asking for
signatures c-a executed arbitration submission agreement.

04/27/00 State signs the submission agreement and processes purchase
order to pay its share of the arbitrator’s fee.

04/29/00 Letter from Sanford Goto to s. Meunier responding to her
letter of 4/25/00 and explaining that his fee is set at
$3,500 and is based on hourly rate of $250 multiplied by
estimated hours; also explains function of the third
appraiser and that the panel will consider all documents in
an atte—~t to arrive at a decisicn.

05 03 00 letter from Ms. Meunier to Sanford Goto stating that she has
requested her appraiser to look for another third appraiser
and stating she was concerned that his fee has no limit. As
she stated, “I do not have unlimited funds to spend on this.
Also I was not happy with your answers to my concerns.’1

05/04/00 Letter from Sanford Goto to Ms. Meuraier responding to her
letter of 5/4/00 and explaining that panel was formed when
Audrey Abe and Ray Benedicktus signed the agreement, that
~nel is obligated to compl~te proceeding unless both Lessor
and Lessee :rstruct otherwise and that his fee is set at
$3 500.
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11/17/CO Letter frorr Audrey Abe to staff informing that Ms. Meunier
has filed a complaint against her with the Regulated
Industries Corr~1aints Office RICO). Abe responds to RICO
that Ms. Meunier was not her client and that she
categorically denies all al1egati~ns.

02 15 01 Certified letter fron s~aff to s. Meunier info~ing her
that the arbitrat~cn ~s ~ance1e s:nce she has rot paid. her
half of the arbitrator’s fees and that the new rent $7,660
shall be applied. Letter was returned unclaimed and then
posted on the property.

03 14 01 Letter from Ms. Meunier to Chair Gilbert Colona-Agaran
responding to 2 15 01 letter stating that she is waiting to
hear the new thira appraiser’s name, that she opposed
Sanford Goto s f cc because it “was not a set amount” but was
open ended. According to Ms. Meunier, “Mr. Goto made me
feel very uncomfortable with his attitude, in not answering
my questions with, ‘it’s a conflict of interest’. To me, if.
I am paying half of his fee, he had better answer my
auestions.” She also stated that Audrey Abe’s appraisal is
at the Regulatory Agency and “they have found so many
violations in the appraisal, that I ha”e a letter from then
advising me to get an attorney.”

04 04 01 Letter from staff to Ms. Meunier making a final offer to
continue with arbitration process if the lessee signs the
submission agreement with Sanford Goto and pays her share of
the third appraiser fee no later than 4/12/01.

04/06/01 Phone call from staff to Ms. Meunier to make sure she got
the 4/4 01 letter. She acknowledged receiving the letter
and did not indicate whether she would accept the offer.
She did state she had a problem with Sanford Goto and felt
that he was biased in favor of the State.

04/10/01 Letter from Benedicktus to staff requesting a new third
appraiser be appointed because Mr. Goto’s fees are
unaf fordable” to his client and his client has not been

satisfied with the level of communication from .r. Goto.

04/19/01 Letter from staff to Ber1edicktus stating his request to
appoint a new third appraiser is inappropriate and does not
conform to the terms of the lease and may vao_ate Section
658-4, HRS.

05/04/01 Letter from Ms. Meunier to staff disputi~.g our letter of
4/-~.9/.01 and offering to accept the original settlement offer
of $3 725.
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06/27/01 Letter from staff to Ms. .eunier responding to 5/4/01 letter
stating that we will not continie with the arbitration
process or consider any previous settleient offer and that
she rerna:ns ~n default of her lease.
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EXHIBIT C

Chronoogical Events Reqarding Notices of Default

01 27 97 Notice of Default (NOD) was issued for the old rent ($3,000
covering the period from 8/10/96 to S/9/9. 90 days curing
period. The rent was settled on 6/12/97.

12 01 98 NOD for current rent $7,660 for 8/10/98 ~c 8 9,99 was
received by the tenant on 12 1 98.

02 16/99 Tenant paid $3 000. However, since the retro rent amount is
still de1ina~ent, the $3,000 paid by the tenant as credited
to the retro rent.

04 12 99 NOD was issued for lack of performance bond, fire and
liability insurance. Tenant cured the default for liability
& fire insurance on 12/99.

08/16/00 NOD.was issued for lack of performance bond, fire and
laability insurance policy. Staff received the surety bond
$3,000) on 8/21/00 and insurance policies on 8 22/00.

10/14/00 Tenant received another NOD regarding the outstanding real
property taxes ($12,873.39 for 1998 to 2001). Staff later
learned from the City that the tenant had paid $7,000 and
agreed to pay the balance before the end of 2000. Current
position of the real property taxes is the tenant is in
delinquent for the real property taxes for the year 2000-
2001 in the amount of $3,032.90.

02/15/01 NOD for delincuent rent $32,810.96 both old and retro rent
was issued. (Letter canceling arbitration and setting new
rent at $7,660 also sent.

03/29/01 Letter sent to lessee to rescind 2 15 01 NOD. Pursuant to
the lease terms, the lessee has 30 days after the new rental
has been established to pay retroactive rent. ?~ NOD for
$6,000 for the delinquent old rent for the period from
8/10/99 to 8 9/2001 was hand delivered to the tenant on
3/29/2001.

05/09/01 NOD for retroactive rent issued.

06 29 01 NOD of 3 29 01 expired. No rental payment reoeived.

7/12/01 NOD posted on the property for allowing the squatter living
in the property.

7/13/01 Tenant informed the staff that the squatter was gone. Staff
will conduct a site inspection to verify the compliance by
the lessee.



EXTENSION OF ‘ERN
OF

GENERAL LEASE NO. S-3861

HEREAS, General Lease No. 5—3861, cover:ng

LOT 33, aimariaio Acricultural Subdivision, ~aiInaLalc,

Kooaupoxo, Oahu, Hawa~~., was purchased at publ~c auctio~

by JOHN T. MACKILLOP and CHARLINE P. MACKIMJOP, as Tenants

by the Entirety, and ultimately assigned to NOLAN BEIRNE

GEORGE, husband of Nohea E• George, whose residence arid

post office address is 41—919 Kaulukanu Street, Waimar.alo,

Cahu, Hawaii 96792; and

WHEP~AS, the lease covers a term of twenty 20)

years, ccru-iencing August 10 1964 and tenrinating on

Aucust 9, i984; and

WHEREAS, pursuant to Act 196, Session Laws of Hawaii

1976, the Board of Land and Natural Resources may extend the

term of the lease upon certain conditions,

POW, THEREFORE, pursuant to Section 171—36, Eawai~.

Revised Statutes as amended by Act 196, Session Laws of

Hawaii 1976), and the Lessee having met all the re~uirerients

pursuant thereto, the STATE OF HAWAII by its Board of iand

and Natural Resources at its meeting held on January 14,

~977, does hereby extend the term of General Lease No.

S-3861, covering Lot 33, Waimanalo Agricultural Subdivision,

Thiznanalo, Koolaupoko, Oahu, Hawaii, for an additional

twen-ty (20) years from the original expiration oate of

August 9, 1984 to August 9, 2004.



FURTHER, this extension of .ease term is on tne

following terms and. condit:ons:

1. That the Lessee shall use the premises for

:ntensive agricultural or specia livestock use.

2. That the rental terms shall be reopened and

renegotiated upon the expiration of the original lease

term, to wit: August 9, 1984 and August 9 1994 provided,

howe~r, that the rental for the extension period, shall ~e

the rental for the immediately preceding period or the fair

market rental for the leasehold premises, exclusive of any

improvements constructed by the Lessee at his expense, at

the time of the reopening, whichever is higher. At the

time of reopening, the fair market rertal shall be deter

mined by an appraiser whose services shall be contracted for

by Lessor; provided, that should Lessee fail to agree upon

the fair market rental, Lessee may appoint his own appraiser

who shall, prepare an appraisal report and the two appraisers

shall then exchange their appraisal reports for review. The

two appraisers shall make every effort tc resolve whatever

differences they may have. However, should differences

still exist fourteen days after the exchange, the two

appraisers shall then appoint a third appraiser who shall

a.so prepare an appraisal report and furnish copies thereof

to the first two appraisers. After review, all three shall

meet to determine the fair market rental in issue. The

fair market rental as determined by a majority of the

appraisers shall be binding upon both the Lessor and Lessee.

Lessee shall pay for his own appraiser and the

cost of th~ third appraiser shall be born& equally.
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If the rental for any ensuing period has not been

determ:ned prior to the expiratlOn cf the precediflg rental

period, iessee shall, continue to pay the rent at the rate

effective for the previous rental period, but Lessee shall

within thirty 30 days after the new rer.ta has been so

determined, r~ake up the defic:ency if any.

3. That no assignment of the lease shal. be

permitted except for the physical or mental disability of

the Lessee, for a period of five (5) years from the effective

eate of any mortgage resulting from the granted extension.

4. That no furt~er extenslonS of. General ~ease

No. 8-3861 shall be granted.

IN WITNESS WHEREOF, the parties hereto have executed

this extension of lease term and have agreed to the pr.ovis:ons

herein, on this 8th day of March , 1977.

STATE OF HAWAII

By_______
Chairman and Member
Board of Land and

APPROVED BY THE Natural Resoarces
BOARD OF LAND AND
NATURAL RESOURCES
AT ITS MEETING HELD ON j ~ I

And By~ C/~~

JAN 14 1977 ~em~er, Board an andNatural Resour.c~

NOLAN BEIRNE GEORGE

APPROVED AS -~O FORM:

~-4 i—.~
Deputy Att~rney General



NOTICE OF SALE

PUBLIC AUCTION SALE OF STATE OF HAWAII LEASES
ON THE ISLAND OF OAHU

The Department of Land and Natural Resources (DLNR), Land
Division will be conducting public auction sales of leases for
State land at the following dates and locations:

ISLAND OF O.AHU

DATE & TIME: Wednesday, June 30, 2004; 10:00 a.m.

PLACE: Kalanimoku Building, 1151 Punchbowl Street,
First floor breezeway outside Room 131,
Honolulu, Oahu, 96813.

Parcels intended to be auctioned on the above date include:

ITEM I:

LOCATION: Lot 6, Waimanalo Agricultural Subdivision,
Waimanalo, Koolaupoko, Oahu, and further identified by TAX
MAP KEY: (1) 4-1-10:26; AREA: 11.745 acres, more or less;
SPECIFIC USE: Intensive Agriculture; TERM: 30 years; UPSET
MINIMUM ANNUAL LEASE RENTAL: $3,961.00 per annum, payable
semi-annually in advance; RENTAL REOPENING: At the end of
the 10th and 20th years of the lease term.

ITEM II:

LOCATION: Lot 34, Waimanalo Agricultural Subdivision,
Waimanalo, Koolaupoko, Oahu, and further identified by TAX
MAP KEY: (1) 4-1-10:48; AREA: 5.256 acres, more or less;
SPECIFIC USE: Intensive Agriculture; TERM: 30 years; UPSET
MINIMUM ANNUAL LEASE RENTAL: $2,666.00 per annum, payable
semi-annually in advance; RENTAL REOPENING: At the end of
the 10th and 20th years of the lease term.

ITEM III:

LOCATION: Lot 33, Waimanalo Agricultural Subdivision,
i~jO Waimanalo, Koolaupoko, Oahu, and further identified by TAX

MAP KEY: (1) 4-1-27:16; AREA: 19.961 acres, more or less;
~ SPECIFIC USE: Intensive Agriculture or Pasture; TERM: 30

years; UPSET MINIMUM ANNUAL T,1EASE RENTAL: $4,764.00 per
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Hawaii District Land Office
State Office Building
75 Aupuni Street, Room 204
Hilo, Hawaii 96720

Kauai District Land Office
State Office Building
3060 Eiwa Street, Room 306
Lihue, Kauai 96766

Tel. 974-6203

Tel. 274-3491

U You may also visit our website to review the general prequalifying and qualifying criteria and to download the Public
Auction Bid Packet at:

www. hawaii . gov/dlnr/lmd

Prospective bidders are responsible to thoroughly read and

U understand the covenants, terms, reservations and conditionscontained in the Public Auction Bid Packet and draft lease
document. Furthermore, prospective bidders are responsible to
inspect premises of items to be bid on.

All bidders or authorized representatives must be present in
person at the auction. The DLNR reserves the right to cancel or

U postpone the public auction, to reject any and all Applications
and to waive any defects when, in the opinion of the Chairperson

~ of the Board of Land and Natural Resources, such action will be
in the best interest of the State.

U Any person requiring special accommodation (i.e. large print
materials, sign language interpreters) is asked to contact the
Oahu District Land Office at (808) 587-0433 by June 28, 2004.

DONE at the office of the DepaFtment of Land and Natural
Resources, State of Hawaii this iL’~ day of ___________, 2004.

U Statewide coverageAPP 22 , 2004

BOARD RESOURCES

Peter T. Young,
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INSTRUCTIONS TO BIDDERS

1. PURPOSE

This Public Auction Bid Packet provides information,
instructions, documents and forms related to the sale of
State of Hawaii land leases scheduled for public auction on
Wednesday, June 30, 2004 at 10:00 a.m. or as soon thereafter
as practicable, at the Kalanimoku Building, 1151 Punchbowl
Street, First floor breezeway outside Room 131, Honolulu,
Oahu 96813 for the items as listed in the Notice of Sale.
This auction may be cancelled, postponed or continued by
order of the Chairperson of the Board of Land and Natural
Resources.

2. SIGNIFICANT DATES

Advertisement of Auction and Thursday, April 22, 2004
Application Pick-up

Applications Due; 4:30 p.m. Tuesd y, June 1, 2004

Compliance Review of Wednesday, June 2, 2004
Applications*

Substantive Review and June 3 to 4, 2004
Qualification of Applications*

Notice of Auction Qualification/ June 4 to 7, 2004
Disqualificatjon*

Public Auction Held Wednesday, June 30, 2004

All Required Auction Documents Thursday, July 1, 2004
Signed

*Estjmated dates

3. GENERAL QUALIFYING CRITERIA TO BE MET BY ALL BIDDERS

Any person shall be entitled to bid and purchase a lease at
this auction, except a person who:

a. Is in arrears in the payment of taxes, rents or other
obligations owing to the State of Hawaii or to any of
its political subdivisions;

b. Is a minor;

c. Has had during the five (5) years preceding the date of
the public auction, a previous sale, lease, license,
permit or easement covering public lands cancelled for
failure to satisfy the terms, conditions and covenants
thereof;
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d. Fails to show upon demand of the Chairperson of the
Board of Land and Natural Resources or his agent at the
public auction, in cash, certified, or cashier’s check,
the following:

ITEM I. $3,961.00

ITEM II. $2,666.00

ITEM III. $4,764.00

ITEM IV. $1,756.00

e. Fails to meet the pre-qualifying criteria as outlined
in section 4; or

f. For apDlicants qualifying to bid on agricultural or
pasture leases only:

Fails to meet any one of the bona fide farmer criteria
pursuant to §171-14.5, HRS:

(1) Has spent not less than two years, full-time, in
farming operations;

(2) Is an owner-operator of an established farm
conducting a substantial farming operation;

(3) For a substantial period of the individual’s adult
life resided on a farm and depended on farm income
for a livelihood;

(4) Is an individual who has been a farm tenant or
farm laborer or other individual, who has for the
two years last preceding the auction obtained the
major portion of their income from farming
operations;

(5) Is an individual with a college degree in
agriculture;

(6) Is an individual who by reason of ability,
experience, and training as a vocational trainee
is likely to successfully operate a farm;

(7) Has qualified for and received a commitment for a
loan under the Bankhead-Jones Farm Tenant Act as
amended, or as may hereafter be amended, for the
acquisition of a farm;

(8) .18 an individual who is displaced from employment
in an agricultural production enterprise;
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(9) Is a member of the Hawaii Young Farmer Association
or a Future Farmer of America graduate with two
years of training with farming projects;

(10) Possesses the qualifications under the new farmer
program pursuant to § 155-1(3), HRS:

“New farmer program” means a new farTn enterprise
for qualified new farmers, including persons who
are displaced from employment in an agricultural
production enterprise, college graduates in
agriculture, community college graduates in
agriculture, and members of the Hawaii Young
Farmer Association and Future Farmer of America
graduates with farming projects, persons who have
not less than two years’ experience as part-time
farmers, persone who have been farm tenants or
farm laborers, or other individuals who have for
the two years last preceding their application
obtained the major portion of their income from
farming operations, and persons who by reason of
ability, experience, and training as vocational
trainees are likely to successfully operate a
farm. . .; or

(11) Possesses such other qualifications as the Board
of Land and Natural Resources may prescribe
pursuant to §171-6, HRS;

PRE-QUALIFYING CRITERIA TO BE MET BY ALL BIDDERS FOR STATE
OF. HAWAII LAND LEASES

In addition to meeting the general qualifying criteria in
section 3, any person wishing to bid and purchase a State
lease described in the Notice of Sale must first qualify to
bid according to the following evaluation criteria:

a. For applicants qualifying to bid on acTricultural or
pasture leases:

i. QUALIFICATIONS AND EXPERIENCE

* Education in agriculture

* Type and duration of agricultural experiences

* Expertise in particular field of agriculture

* Expertise in management, financial and
marketing matters

ii. BUSINESS PLAN AND DEVELOPMENT PLAN

* Soundness/feasibility of development
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components

* Soundness/feasibility of marketing components

* Soundness/feasibility of financial components

iii. FINANCIAL CAPACITY TO FUND OPERATIONS

* Ability to fund operations

iv. CONVICTIONS FOR VIOLATION OF LAW

b. For applicants qualifying to bid on agricultural!
pasture or business/commercial/indugtrjal/reeort
leases, if at least one of the following criteria is
met, the applicant shall be deemed to have met the pre
qualifying criteria of this section (applicants for
agricultural/pasture leases are still required to meet
at least one of the bona fide farmer criteria pursuant
to §171-14.5, HRS):

* Is registered with the U.S. Securities and
Exchange Commission and has been publicly traded
for the last three years.

* Has received a business loan within the last two
years from an institution which is a member of the
Federal Deposit Insurance Corporation (FDIC) or
from any federal mortgage lending agency qualified
to do business in Hawaii and such loan was made
for the same type of business as the applicant is
proposing to use the State land for.

5. APPLICATION PROCEDURES

Eligibility to bid on a State lease shall be determined by
the information supplied by prospective bidders in the
Application and Qualification Questionnaire form
(“Application”), Appendices A and B. Any person who has not
completed and submitted an Application by the date and time
indicated below will not be allowed to bid for any State
leases at the public auction.

One (1) original and five (5) copies of the completed
Application with all required attachments must be received
no later than 4:30 n.m., Tuesday, June 1, 2004 by the
Department of Land and Natural Resources at any one of the
District Offices listed in section 14. Facsimile copies
shall not be accepted. The official time shall be that
recorded on the receiving District Office’s time stamp
clock. These conditions apply regardless of whether an
Application is mailed or hand-delivered. The State assumes
no responsibility for lateness due to mail or other delivery
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service.

A prospective bidder, at the time an Application is
submitted, must be capable of performing all of the terms
and conditions of the Lease which may be awarded.

A prospective bidder, at the time an Application is
submitted, shall have inspected the subject parcels to be
leased and understands the parcels shall be leased in an “AS
IS” condition, without any representations or warranties
made by the State of the Department of Land and Natural
Resources as to the condition of the land or suitability of
the land for the use permitted in the applicable leases.

Each applicant shall be informed in writing in advance of
the date of the auction as to his/her eligibility or non-
eligibility to bid at the public auction.

All information provided in the Application and
Qualification Questionnaire shall remain confidential until
the conclusion of the public auction. Thereafter, any
information which is protected under Chapter 92F, Hawaii
Revised Statutes, including an individual’s financial
information, will continue to be held confidential.

REVIEW OF APPLICATIONS

All Applications will be reviewed by a screening committee.
The screening committee will be guided by the general
qualifying and pre-gualifying criteria in sections 3 and 4.

An Application may be rejected for any of the following
reasons:

(a) If the Application is late, conditional, incomplete or
does not adhere to the format and instructions;

(b) If it is shown that inaccurate statements are made in
the Application;

(c) If the Application fails to meet any of the general
qualifying or pre-gualifying criteria in sections 3 and
4; or

(d) If it is in the best interests of the State.

MODIFICATION OF THE APPLICATION

Modifications to a submitted Application may be made prior
to the Application due date. One (1) original and five (5)
copies of the modified sheets or replacement Application
shall be submitted by the Application due date.

RECONSIDERATION OF DISQUALIFICATION
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An applicant may request a reconsideration of his/her
disqualification. Any such request shall be in writing and
received by the Department of Land and Natural Resources,
1151 Punchbowl Street, Room 220, Honolulu, Hawaii, 96813,
within seven (7) calendar days from the day the Department
mailed the notice of disqualification to the applicant. The
applicant shall state the reasons why he/she believes the
disqualification was improper and refer to evidence in
his/her application to support such reasons. The
Chairperson’s decision on any reconsideration shall be
final.

9. AUCTION PROCEDURE:

a. All prospective bidders shall be qualified pursuant to
sections 3 and 4.

b. All qualified bidders or authorized corporate
representatives must be present in person at the
auction.

c. All qualified bidders must bring a picture ID and funds
pursuant to section 3.d. above.

d. Bidding shall commence at the upset minimum annual
rental as stated in the Notice of Sale document and the
qualified bidder making the highest bid at the fall of
the hammer shall be the successful buyer of the lease.

10. DUTIES OF SUCCESSFUL BIDDER:

The successful bidder shall, upon the fall of the hammer:

1. Execute a Memorandum of Lease for his/her purchase;

2. Execute an Affidavit of Non-Arrears stating that he or
Bhe is not in arrears in the payment of taxes, rents or
other obligations owing to the State of Hawaii or any
of its political subdivisions;

3. Pay in cash, certified, or cashier’s check, the amount
set forth in section 3.d. above; and

4. Within one (1) working day from the date of sale:

a. Pay all charges required by law, including the
cost of survey maps and descriptions, documents,
conveyance tax and advertising costs related to
the Notice of Sale document.

b. Pay the difference between the minimum amount
required to be paid at the fall of the hammer and
fifty per cent (50%) of the annual rent bid.
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Failure to execute the Memorandum of Lease, Affidavit of
Non-Arrears, and make such payments within the stated time
periods shall, at the option of the State of Hawaii,
terminate any and all rights which such defaulting bidder
may have been acquired at said public auction sale, and the
State of Hawaii may, at its option, cancel the sale and
retain as damages, the sums, or any portions thereof,
previously paid by the successful bidder.

11. COMMENCEMENT DATE FOR ALL LEASES:

For Item I: The date of sale at public auction if the
current occupant is the successful bidder,
otherwise, sixty (60) days after the date of
sale; provided that if such date is not on
the first day of any month, the commencement
date shall be the first day of the month
following Buch date; and further provided
that the Chairperson may amend the
commencement date for good cause.

For Item II: The date of 8ale at public auction if the
current occupant is the successful bidder,
otherwise, sixty (60) days after the date of
sale; provided that if such date is not on
the first day of any month, the commencement
date shall be the first day of the month
following such date; and further provided
that the Chairperson may amend the
commencement date for good cause.

For Item III: The date of sale at public auction if the
current occupant is the successful bidder,
otherwise, sixty (60) days after the date of
sale; provided that if such date is not on
the first day of any month, the commencement
date shall be the first day of the month
following such date; and further provided
that the Chairperson may amend the
commencement date for good cause.

For Item IV: The first day of the following month ninety
(90) days after the sale of the lease or upon
the determination of the Chairperson.

12. EFFECTIVE RENTAL:

For all Items, the amount bid at public auction.

13. CONDITION OF THE PROPERTY:

All parcels shall be leased in an 11AS IS~ condition, without
any representations or warranties made by the State or the
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Department of Land and Natural Resources as to the condition
of the land or suitability of land for the use permitted in
the applicable leases.

14. LEASE DOCUMENTS

Proposed drafts of the lease documents setting forth fully
the terms and conditions to be observed and performed by the
lessee together with survey maps and descriptions of the
lands to be leased may be examined at the following offices:

Oahu District Laud Office Tel. 587-0433
Kalanimoku Building
1151 Pimcbbowl Street, Room 220
Honolulu, Oahu 96813

ui District Land Office Tel. 984-8103
State Office Building
54 South High Street
Wai].uku, Maui 96793

Hawaii District Laud Office Tel. 974-6203
State Office Building
75 Aupuni Street, Room 204
Rib, Hawaii 96720

Kau i District Land Office Tel. 274-3491
State Office Building
3060 Eiwa Street, Room 306
Lihue, Kauai 96766

15. ADDITIONAL REqUIREMENTS:

Refer to the drafts of the lease documents for bond
requirements, rental reopenings, fencing requirements,
insurance requirements, land development and utilization
plan requirements, utilizations and clearing requirements,
improvement requirements, assignment of lease evaluation
policy, reservations and other terms and conditions.

Each prospective bidder shall carefully examine all
documents. Failure on the part of any prospective bidder to
make such an examination shall not be grounds for any claim
that the prospective bidder did not understand the
conditions of the lease or auction. Each prospective bidder
shall notify the Administrator, in writing, of any
ambiguity, inconsistency or conflict in the documents.

16. EFFECT OF SALE:

Following the public auction sale, a lease document in
conformance with the purchase shall be sent to the
successful bidder for execution. In the event that the
successful bidder shall fail to execute said lease document
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within thirty (30) calendar days after receipt, the State of
Hawaii may, at its option, cancel the sale and retain the
sums or any portion or portions thereof, previously paid by
the successful bidder as liquidated damages. The retention
of said sums shall be in addition to any other rights or
remedies to which the State of Hawaii may be entitled.

DONE at the Office of the Department of Land and Natural
Resources, State of Hawaii this ~th day of ~ril, 2004.

BOARD OF LAND AND NATURAL RESOURCES

By: _Isl

Peter T. Young, Chairperson
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LANDSCAPE HAWAII INC.
2621 Waiwa Loop Honolulu, Hawaii 96819 • Phone (808) 836-5332 • Fax (808) 836-5’336

&~gust 27, 2004

STATE OF HA~II
Departt~nt of Land and Natural Resources
Land Division
P. 0. Box 621
Honolulu, Hawaii 96809

Subject: General Lease No. S-5708
Tax Map Key: (1) 4—1-27:16

Dear DNLR:

Enclosed are the signed lease Docun~nts for the above subject.

I am prepared to occupy the property as of September 1, 2004.

~ Staff, equi~nt, materials, structures and Bank Loans are in process and
if we are riot able to occup~j the property by September 1, 2004, it will be
jeopardizing our plans to ~xecute the future of our intended use of the
property.

At present, we are already obligated for the payrt~nt of the Loan for the
property of which we are not utilizing. In addition, we will need tà acquire
permits and without being able to occupy the property, all of these issues are
at a stand still.

If we will not be ~ab1e to occupy the property on September 1, 2004, please
inform me as soon as possible. We are very anxious in going forward with this
project.

KtJ:et

coshtrs
Typewritten Text

coshtrs
Typewritten Text

coshtrs
Typewritten Text

coshtrs
Typewritten Text

coshtrs
Typewritten Text



LANDESCAP HAWAI INC
262 ~Vaiwai Loop• Hono~uIu, Hawaii 96819 • Phone 808 836-5332 • Fax 808 836 5336

August 27, 2004

ST~ OF HA~JI
Departr~nt of Land arid Natural Resources
Land Division
P. 0. Box 621
Honolulu, Hawaii 96809

Subject: General Lease No. S-5708
Tax ~4ap Key: (1) 4—1—27:16

Dear Dt~LR:

Enclosed are the signed Lease Documents for the aiove subject.

I am prepared to occupy the property as of September 1, 2004.

My Staff, equipi~nt, materials, structures and Bank loans are in process and
if we are not able to occup~’ the property by September 1, 2004, it will be
jeopardizing our plans to execute the future of our intended use of the
property.

At present, we are already obligated for the payment of the Loan for the
property of which we are not uti1izir~. In addition, we will need tà acquire
permits and without being able to occupy the property, all of these issues are
at a stand still.

If we will not be Sable to occupy the property on September 1, 2004, please
inform me as soon as possible. We are vary anxious in going forward with this
project.

J~NC.

~~ie~hi~ima

KU: et
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STATE OF HAWAII

DEPARTMENT OF I?JD AND NATURAL RES T?.~CES

GENERAL LRASE NO. S-5 8

TH:s TEASE.. ~-~de this _______ da~ Df A4a1&)
20 ~ , by and between the STATE OF HATh:I, hereinafter referre
to as the ~Les-sor,” by its Board of Land and Natural Resources,
calied cne Ecard. and IAL’~1DSCAPE HAw.~II :r~c a Hawaij
cor~oration whose address is 2621 Waiwai Loop, Honolulu. Hawal:
968:9 hereinafcer referred to as the ~Lessee’

~:TNEssETH:

ETc lessor, crrsranr co Section 11-3E Haa±i Re:ised
Statutes, ror and in consideration of tfle rent to be paid and. of
the terms, covenants and cond:tions herein conta:ned a~ on t1~e
part of the Lessee to be kept observed and perforred, does -ease
unto the Lessee and the lessee does lease from the lessor tLe
premises situate at Thimanalo, Koolaupoico, Oaflu, Hawaii, ana
ldenclfzed as ‘Th~—~analo Agr~cu1t~ral Subd~-ris~on ‘ conua~n:ng an
area ot 19.961 acres, more or iess, more particular±y described
in Exhibit ~A” and as shown on the nap marked Exhibit ‘B,”
attached hereto and nade parts hereof.

TO HAVE: AND TO HOLD the leased premises uric~.. the Lessee
for the term of thirty (30) years, cotnmenciiaq on the ________

day of Api/I , 20 Oti, up to and incuding the ____

~/~day of prc,h , ~ unless sooner
terminated as hereinafter provided, the Lessor reserving and the
Lessee yielding and paying to the Lessor at the Office of the
Deoartnen: o: Land an’i ~aturaI Resources, ED:ic11~ Oa~ Scace
cf Hawaii. an annual rental as provided hereinbelow, pa--abe in
advance, witnout notice or aemand in ecual semi-anmiaj~
installments on -~r,./ ~ ~/7d ~/vbir ~
of each and erery ear during the term as follows:

A. For t~e first ten (10) years- tfle •s~n of THIRTY
SIX THOTSZ~JD FEE HJNDRE-D AND NO/lOG DOLLARS $36 520.00) per
annum

B. The annual rental reser---ed shall be reopened and
redener-~ined on the tenth (10tfl) and t~entieth (20th) years.

7~N
83848 1 DCC ~ PRELIMAPPR’D.

— Depor~ent of the
~ Attorney Ge~c& J

DEP~RAE\ OF LAND AND NATURAL RESOURCES •1
LAND DMSION

~O. BOX 621
~1ONOLULu ReWATI ~68O~



IN WITNESS WHEREOF, the STATE OF HAWAII, by its Board
of Land and Natural Resources, has caused the seal of the
Departnent of Land and Natural Resources to be hereunto affixed
and the parties hereto ha~e caused these ~resents to be executes
the day, month and zear first above wri~te~.

Ac~rDved by the Board
of land and Natura
Resouroes at its ~eetirg
held. on Auaust 8. 2003.

STATE OF

By

APPROVED AS TC FC~Y

LANDSCAPE HAWAII- INC., a Hawaii
corporation

/

By
~_‘1~ K. ~‘

Its /-~ ~•—7~

And By

LESSEE

A~rneyGZral

~ed: 7/3O/Cy

83 84 8_1 .DOC
,, -‘
4-)

DEPARTMENT OF LAND AND NATUR1~ RESOURCES
LAND DIVISiON

~O. BOX 621
-~flNC~,I ULU HAWAII q~r,9

( PREUM. APPRD- \~
i~ey G~o,&

Chair~erson
Board of Land
Natural Resour.c



STATE OF HAWAII
1/ 1 1 ) 55.

City and COUNTY -/‘CA/t~.tCCC%

On this _______

before rue appeared
,UJAand I. - to ne personaZ-

known, WnO. being by me duly sworp. dzct say tcat n~e;- are tne
- ~ 4 - 1 respect±ve

of L&NDSCAPE HAWAIIJ INC.. a Hawaii corooration1 and that said
znscramenc was szcnect zn betaf of sazd corporaczon tv
of its Boar,d of Directors, and the said Pitt/DO/f
and ________________________ acknowledged said instrument tc be
~he free act and deed of said corporation.

DEPARTMENT OF LAND AND NATURA_ RESOURCES
LAND DMSION

PC. BOX 621

)

day of 4adcLtr
Xi/k /J~h~hL~ I/Ac C—

2O~9

AIVIIJ A= 6ac~
v±y commission expires:__________

/
~1

/ ?REL~,v~. A???D.
I ze~mzricnento{the

Genc~ti

-S.-

24
83848J .DOC
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STATE OF HAWAII

DEPARTMENT OF LAND AND NATURAL RESOURCES

GENERAL LEASE NO. S-5708

THIS LEASE, made this _______ day of _______________

20 ~ / by and between the STATE OF HAWAII, hereinafter referred
to as the “Lessor,” by its Board of Land and Natural Resources,
called the “Board,” and LANDSCAPE HAWAII, INC. a Hawaii
corporation, whose address is 2621 Waiwai Loop Honolulu, Hawaii
96819, hereinafter referred to as the “Lessee

WITNESSETH:

The Lessor, pursuant to Section 171-35 Ha azi Revised
Statutes, for and in consideration of the rent to be paid and of
the terms, covenants and conditions nerein contained a1Z on the
part of the Lessee to be kept observed and performed, does lease
unto the Lessee, and the Lessee does lease from the Lessor the
premises situate at Waimanalo, Koolaupoko, Oahu, Hawaii, and
identified as “Waimanalo Agricultural Subdivision,” containing an
area of 19.961 acres, more or less, more particularly described
in Exhibit “A” and as shown on the map marked Exhibit 3
attached hereto and made parts hereof.

TO HAVE AND TO HOLD the leased premises unto the Lessee
for the term of thirty (30) years, commencing on the _________

day of Apfi/ , 20 O~, up to and including the ____

3/~day of prCfl , ~ unless sooner
terminated as hereinafter provided, the Lessor reserving and the
Lessee yielding and paying to the Lessor at the Office of the
Department of Land and Natural Resources, Honolulu, Oahu, State
of Hawaii an annual rental as provided hereinbelow payable irs
advance, without notice or demand in equal semi-annu~.l
installments on ~r’/ /~≤9~ ~ ~ /~
of each and every year during the term as follows:

A. For the first ten (10) years the sum of THIRTY
SIX THOUSAND FIVE HUNDRED AND NO/bC DOLLARS $36,500.00) per
annum.

B. The annual rental reserved shall be reopened and
redetermined on the tenth (l0th and twentieth (2Otn) years.
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•C. Determination of rental upon reopening of the
annual rental. The rental for any ensuing period shall be the
fair market rental at the time of reopeninq. Except as provided
herein, the provisions in Hawaii Reised Statutes Chapter 658
shall be followed. At least six (6) months prior to the tlme of
reo~ening, the fair market rental shall be determined b~ a staff
appraiser or independent appraiser, as allowed by law - hose
services shall be contracted for by the Lessor, and the lessee
shall be promptly notified b certified mail, return receipt
requested, of the fair market rental as determined by Lessor’s
appraiser; provided, that should the Lessee fail to notify Lessor
in ~riting within thirty (30) days after receipt thereof that
Lessee disagrees with the fair market rental as determined by
lessor’s appraiser and that Lessee has appointed its own
appraiser to prepare an independent appraisal report, then the
fair market rental as determined by Lessor’s appraiser shall be
deemed to have been accepted by Lessee and shall be the fair
market rental as of the date of reopening. If Lessee has
notified Lessor and appointed his appraiser as stated
hereinabove, Lessee’s appraiser shall complete his appraisal and
the two appraisers shall then exchange their reports within
forty-five (45) days from the date of Lessee s appointment of the
appraiser.

The two appraisers shall review each other’s reports
and make every effort to resolve whatever differences they may
have. However, should differences still exist fourteen (14 da~s
after the exchange, the two appraisers shall ithin se--en 7
days thereafter appoint a third appraiser who shal_ also prepare
an independent appraisal report based on the re~iew of the two
appraisal reports prepared and any other data. Copies thereof
shall be furnished to the first two appraisers withi~. forty-f i~e
(45) days of the appointment. Within twenty (20) days after
receiving the third appraisal report, all three shall meet and
determine the fair market rental in issue. The fair market
rental as deternined by a majorit-- of the appraisers shall be
final and binding upon both Lessor and Lessee, subject to
vacation, modification or correction in accordance wtth the
provisions of Sections 658-9 and 658-10, Hawaii Re--ised Statutes.
Each party shall pay for its own appraiser and the cost of the
services of the third appraiser shall be borne equally by tie
Lessor and the Lessee. All appraisal reports shall become part
of the public record of the Lessor.

In the event that the appraisers are unable to
determine the fair market rental before the reopening date or b~
the foregoing prescribed time, whichever is later, the lessee
shall pay the fair market rental as determined by Lessor’s new
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appraised value until the new rent is determined and the rental
paid by Lessee shall then be subject to retroactive adjustments
as appropriate to reflect the fair market rental determined as
set forth here±nabo--e. Ho c-er essee or Lessee’s appraiser’s
failure to comply with the procedures set forth above shall
constitute a waiver of Lessee’s right to contest the new rent1
and the Lessee shall pay the rent as determined by Lessor s
appraiser without any retroactive adjustments. Alternati--eZ--.
Les-sor may treat this failure a-s a breach of this lease and
uermi~ate the lease.

D. The interest rate on any and all unpaid or
delinquent rentals shall be at one percent (1%) per month plus a
service charge of FIFTY AND 0/100 DOLLARS ~5O~OO) a month for
each delinquent payme~t.
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RESERVING UNTO THE LESSOR THE FOLLOWING:

1. Minerals and waters. a, Ali minerals as
~ereinafter defined, in, on or under the premises and the right
on its own behalf or through persons authorized by it, to
prospect for, mine and remove the minerals and to occupy arid use
so much o~ the surface of the ground as may be required for ali
purposes reasonably extending to the mining and removal of the
minerals by any means whatsoe--er, including strip mining.
“Minerals,” as used herein, shall mea~ any or all oil, gas, coa
phosphate, sodium, sulphur, iron, iftanium, gold, silver
bauxite .bauxitzc clay. diaspore, boehm~te, 1ater~te, g~bbsite,
alumina, all ores of a1um~nur~ and, witnout l~m~tat~on thereon,
all other mineral substances and ore deposits, whether solid,
gaseous or liquid, including all geothermal resources in, on, or
under the land, fast or submerged; provided, that ‘minerals”
shall not include sand gra--el, rock or other material suitable
for use and used in general construction in furtherance of the
Lessee’s permitted activities on the premises and not for sale to
others. b All surface and ground waters appurtenant to the
premises and the right on its own behalf or through persons
authorized by it, to capture, divert or impound the same and to
occupy and use so much of the premises required in the exercise
of this right reserved; provided, however, that as a condition
precedent to the exercise by the Lessor of the rights reser~ed
this paragraph, just compensation shall be paid to the iessee ~or
any of Lessee’s improvements taken.

2. Ownership of improvements. The ownership of all
im~rorements of whate~er kind or nature. ~ncuding b~it not
limited to fences and -stockwater syste~r a located on the land
prior to or on the commencement date of this lease, excluding
those improvements constructed during the term of this lease
unless provided otherwise.

SUBJECT TO the rights of native tenants and to
regulatory rights and ownership rights .if any, of the State of
Hawaii established pursuant to state law including Chapter 6E,
Hawaii Revised Statutes, over prehistoric or historic remains
found in, on, or under the .and.
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THE LESSEE COVENANTS AND AGREES W:TH THE LESSOR AS FOLLOWS:

1. Payment of rent. TIe lessee shall pay the rent to
the Lessor at the times, in the manner and form provided in this
lease and at the place specified above or at any other place the
Lessor may from time to time designate ~n Legal tender of the
United States of America.

2. Taxes, assessments, etc. The Lessee shall pay 0:

cause to be paid, when due, the amount of all taxes, rates, and
assessments of every description as to which the premises or an~
part, or any improvements, or the Lessor or Lessee, are now or
nay be assessed or become liable by authority of Law during t~e
term of this lease; provided, however, that with respect to an~
assessment made under any betterment or improvement law which may
be payable in installments, Lessee shall be required to pay only
those installments together with interest, wh±c~ becomes due and
payable during the term of this lea-se.

3. Utility services. The lessee shall be responsible
for obtaining any utility ser~ices and shall pay when due all
charges duties and rates of every description, including water
sewer, gas, refuse collection or any other charges, as to which
the premises or any- part, or any improvements or the Lessor or
Lessee may become liable for during the terT whether assessed to
or pa~able b~ ~Ie lessor or Lessee.

4. Covenant agalnst disc:~mination. The use and
enjo~ment of the premises shall not be in support of an:- polic~
hich discriminates agalnst anyone based upon race, creed se:

color, national origin, religion, mar~ta s:atus familia
status ancestry, physical handicap, disability, age or HIV
(hurna~ ~mmunodeficiency virus) infection.

5 Sanitation. The lessee shall keep the premises
and impro--e-nents in a strictly clean, sanitary and orderly
condition.

6. Waste and unlawful, improper or offensive use of
premises. The Lessee shall not commit, suffer or permit to be
committed any waste nuisance, strip or unlawful, improper or
offensive use of the premises or any part, nor, without the prior
written consent of the Lessor, cut down, remove or destroy, or
suffer to be cut down remo--ed or destroyed, any trees now
growzng on the premlses
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7. Compliance with laws. T~e Lessee s~aZ comply
with all of the requirements of all municipal, state, and federa_
authorities and observe all municipal, state and federal laws
applicable to the premises, now in force or th~ch ma~ be i~.
force

8. :nspection of premises. The Lessee shall permit
the lessor a-id its agents, at all reasonable times during the
_ease term, to enter the oremises and e~awine the state of its
repair and condiLton.

9. :-npro~-ements. ~e lessee shall not at any tt~

during the term construct pace maintain or install on the
premises any building, structure or improvement of any kind and
description except with the prior written approval of the
Chairperson and upon those conditions the Chairperson may impose
including any adjustment of rent, unless otherwise provided in
this lease. The Lessee shall 0--n these impro~enents until the
exptration or other termtnation of the lease, at which time the
ownership shall, at the option of the Lessor, remain and become
the property of the Lessor ot shall be removed by Lessee at
lessee’s sole cost and expense.

10. Repairs to improvements. The Lessee shall, at its
own expense, keep, repair! and maintain all buildings and
improvements now existing or hereafter constructed or installed
on the premises in good order condition and repair reasonable
wear and tear eD~cepted

11~ liens The Lessee shall not commit or suffer any
act or neglect --hich results in the premises, any improvement, or
t~e leasehold estate of the Lessee becoming subject to any
attachment, lien, charge, or encumbrance, except as provided in
this lease, and shall indemnify, defend, and hold the lessor
harmless from and against all attachments, liens, charges and
encurriDrances a~ a_ resrlting e-:penses.

12. Character of use. The Lessee shall use or allow
the premises leased to be used solely for _ntensive agricu~tural
or pasture purposes.

13. Assignments etc. The Lessee shall not transfer
asslgn, or permit any other person to occupy or use the premises
or any portion, or transfer or assign this lease or any interest,
either voluntarily or by operation of law, except by way of
de~ise, bequest, or intestate succession, and any transfer or
assignment made shall be null and void; provided that with the
prior written approval of the Board the assignment and transfer

-ç
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of this _ease, or any portion, may be made in accordance iit~

current industry standards, as determined by the Board; pro~ided,
further, that prior to the approval of any assignment of lease
the Board shall ha--c the right to re--jew and appro--e the
con-sideration paid by the Assigr!ee and ma~ condition its consenc
to the assignment of the lease on payment by the Lessee of a
premium based on the amount by which the consideration for the
assigrzr~ent, ~hether by cash, credit, or otherwise, exceeds the
stra~gc-l~i~e depreczated cost of 1rnpro~ements and trade f±x~ires
being transferred to the Asslgnee pursuant to the Assignment of
Lease E--aluation Policy adopted by the Board on December 15,
1989, as a-~ended. a copy of wh~c~ _s attached hereto as Exhibit
“C.” The premium or. any subsequent assignments sha]Z be
determined as specified in the above-mentioned Evaluation Policy.

With respect to state agricultural leases, in the event
of foreclosure or sale, the above-described premium shali be
assessed only after the encumbrances of record and any otter
advances made by the holders of a security interest are paid.

If the Lessee is a partnership, joint venture or
corporation, the sale or transfer of 20% or more of ownership
interest or stocks by dissolution merger or any other means
shall be deemed an assignment for purposes of this paragraph and
subject to the right of the Lessor to impose the foregoing
premium as set forth in Exhibit “C.’

14. Subletting. The lessee shall ~ot rent or sublet
the whole or any portion of the premises, witho~it the prior
written approval of the Board; provided- however, that prior to
this appro--al, the Board shall ha~e the right to re--ic-- and
appro--e the _ent to be charged to the proposed su.b~essee and that
in the case where the Lessee is required to pay rent based on a
percentage of its gross receipts, the receipts of the sublessee
or any subsequent sublessees shall be included as part of the
Lessees gross receipts, and the Board shall ha--c the right to
revise the rent for the premises based upon the rental rate
charged to the su_essee including the percentage rent, ~f
applicable, and provided, further, that the rent may not be
revised downward. For good cause, the Board may waive the
requirement that the Lessee obtain prior written approval to rent
or sublet all or any portion of the premises.

15. Indemnity. The Lessee shall indemnify, defend,
and hold the Lessor harmless from and against any claim or demand
for loss, liability, or damage, including claims for bodily
injury wrongful death, or propert:~ damage, arising out of or
resulting from: 1) any act or omission on the part of lessee
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relating to Lessee~s use, occupancy- maintenance, or enjoyment of
the premises; 2) any failure on the part of the Lessee to
maintain the premises and sidewalks, roadways and parking areas
adjacent thereto in Lessee’s use and control, and includinq any
accident, fire or nuisance, growing out of or caused by any
failure on the part of the Lessee to maintain the premises in a
safe condition; and 3) from and against all actions, suits,
damages and Claims by whomsoever brought or made by reason o~
the Lessee s non-observance or non-perfor-nance of an~ of the
terms, covenants, and conditions o~ this lease or the rues,
regulations, ordinances, and laws of the federal state,
nunicipal or count~ governments.

16. Costs of litigation. :n case tIe lessor s~a__
without any fault on Lessor’s part be made a party to any
litigation commenced by or against the Lessee other than
condemnation proceedings) , the lessee shall pa - all costs
including reasonable attorney’s fees and expenses incurred b~ or
imposed on the Lessor; furthermore, the Lessee shall pay all
costs, including reasonable attorney’s fees, and expenses which
may be incurred by or paid by the Lessor in enforcing the
covenants and agreements of this lease, in recovering possession
of the premises, or in the collection of delinquent rental,
taxes, and any and all other charges.

17. Liability insurance. The Lessee shall procure a~ -

maintain, at its cost and expense and acceptable to the lessor
in full force and effect throughout the term of this lease
commercial general liability insurance, or its equivalent, in

amount of at least $500,000.00 for each occurrence and
$l,000.000.0Q aggregate, with an insurance company or compani~s
licensed to do business in the State of Hawaii. The polic- or
policies of lnsurance shall name the State of Hawaii as an
additional insured. The insurance shall cover the entire
premises, including all buildings, improvements, and grounds and
all roadways or -sidewalks on or adjacent to the pre~ises in the
use or control of the Lessee.

The Lessee, prior to entry and use of the premises ~r
within fifteen (15) days from the effective date of this lease,
whichever is sooner, shall furnish the Lessor with a
certificate(s) showing the policy(s to be initially in force,
keep the certificate s on deposit during the entire lease term,
and furnish a like certificate(s) upon each renewal of the
policy(s). This insurance shall not be cancelled, 1im~ted in
scope of coverage, or nonrenewed until after thirty 30 dais
written notice has been gi~en to the Lessor
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The Lessor shall retain the right at arr time to revie- -

the coverage, form, and amount of the insurance required by this
lease. If, in the opinion of the Lessor, the _nsurance
pro--isions in this lease do not provide adequate protection for
the Lessor, the Lessor may require Lessee to obtain insurance
sufficient in coverage, form, and amount to provide adequate
protection. The Lessor’s requirements shall be reasonable but
shall be designed to assure protection for and against the kind
and extent of the risks which exist at the time a change in
insurance is required. The Lessor shall notif~ lessee in writing
of changes in the insurance requirements and lessee shall deposit
copies of acceptable insurance policy s or ce:~ficate(s)
thereof, with the Lessor incorporating the changes itnin thirty

30 days of receipt of the notice.

The procuring of the required policy(s) of insurance
shall not be construed to limit Lessee’s liability under this
lease nor to release or relieve the Lessee of the indemnification
provisions and requirements of this lease Notwithstanding the
policy(s) of insurance, Lessee shall be obligated for the full
and total amount of any damage, injury, or loss caused by
Lessee’s negligence or neglect connected ~th this lease.

It is agreed that any insurance maintained by the
Lessor will apply in excess of, and not contribute with,
insurance provided by Lessee’s policy.

18. Bond, performance. The Lessee shall at its own
cost and expense, within fifteen 15 day-s from the effective
date of this lease, procure and deposit with the Lessor and
thereafter keep in full force and effect during the term of this
lease a good and sufficient suret-- bond- conditioned upon the
full and faithful obser--ance and performance by Lessee of all t~e
terms, conditions, and co~enants of this lease, in an amount
equal to two times the annual rental then payable. This bond
shall provide that in case of a breach or default of any c-f the
lease terms, covenants, conditions, and agreements, the full
amount .f the bond shall be paid to the Lessor as liquidated and
ascertained damages and not as a penalty.

19. Lessor’s lien. The Lessor shall have a lien on
all the buildings and improvements placed on the premises by the
Lessee, on all property kept or used on the premises, whether the
same is exempt from execution or not and on the rents of all
improvements and buildings located on the premises for all
Lessor’s costs, attorney’s fees, rent reserved, for all taxes and
assessments paid by the Lessor on behalf of the Lessee, and for
the payment of all money provided in this lease to be paid by the
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Lessee, and this lien shall continue until the arno~ncs due are
paid.

20. Mortgage. Fxcept as provided in this lease, the
Lessee shall not morLgage. hypotheca~e, or pledge the premises~
any portion, or any interest in this lease without the prior
written approval of the Chairperson and any mortgaQe,
hypothecation o.. pledge ithoi~t the appro-al shall be ~u.l and
-oid.

Upon due application and with the wr_~ten consent of
the Chairperson, the iessee .a~ mortgage this ease or any
interest, or create a security interest in the :easehold of the
public land I~ the mortgage or security interest is to a
recognized _ending institution in either the State of Hawaii or
elsewhere in the United States, the consent may extend to
foreclosure and sale of Lessee1s interest at the foreclosure to
any purchaser including the mortgagee, without regard to whether
or not the purchaser is qualified to lease, own, or otherwise
acquire and hold the land or any interest. The interest of the
mortgagee or holder shall be freely assignable. The term
“holder” shall include an insurer or guarantor o~ the obligation
or condition of the mortgage, including the Department of Housing
and Urban Development through the Federal Housing Administratio~
the Federal National Mortgage Association, the Veterans
Administration, the Small Business Administration, Farmers Home
Administration, or any other Federal agency and their respective
successors and assigns or any lending institution authorized to
do business ln the -State of Ha- a1~ or elsewhere in the United
States; provided, that the consent to mortgage to a
non-go~ernmenta]. holder shall not confer any greater rights or
powers in the holder than those - hich would be required b~ an:- of
these Federal agencies

21. Breach. Time is of the essence in this agreement.
If the Lessee shall fail to pay the rent, or any part thereof, at
the times and in the manner provided in this lease and th_s
failure shall continue for a period of more than thirt; 30) days
after delivery by the ~essor of a written notice of breach or
default and demand for cure, by personal service, registered mail
or certified mail to the lessee and to each holder of record
having a security interest in the premises or if the Lessee
shall become bankrupt, or shall abandon the pre ~ses or if this
lease and premises shall be attached or taken by operation of
law, or if any assignment is made of the Lessee s property for
the benefit of creditors, or if Lessee shall fail to observe and
perform any of the covenants, terms, amd conditons contained in
this lease and on its part to be observed and performed, and this
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failure shall continue for a period of more than sixty (60) day-s
after delivery by the Lessor of a written notice of breach or
default and demand for cure, by perso~al service, registered mail
or certified mail to the Lessee at its last known address and to
each holder of record having a security interest _n the premises,
the Lessor may, subject to the provisions of Section 171-21,
Hawa~~ Revzsed Statutes, at once re-enter the premises, or any
part. and upon or without the entry, at its option, terminate
this lease without prejudice to any other remed~ or right of
action for arrears of rent or for any preceding or other breach
of contract; and in tne event of termination, at the option of
the Lessor all buildings and improvements shall remain and
become the property of the Lessor or shall be removed by Lessee;
furthermore Lessor shal_ retain all rent paid in ad--ance to be
applied to any damages.

22. Right of holder of record of a security interest.
In the event the Le.ssor seeks to forfeit the privilege interest
or estate created by this lease, each recorded holder of a
security interest may, at its option, cure or remedy the default
or breach of rent payment within thirty (30) days or any other
default or breach within sixty (60 days, from the date of
receipt of the Lessor’s notice, or within an additional period
allowed by Lessor for good cause, and add the cost to the
mortgage debt and the lien of the mortgage. Upon failure of the
holder to exercise its option, the Lessor may: (a) pay to the
holder from any moneys at its disposal, lnciudlng the special
land and de--elopment fund, the amount of tfle mortgage debt,
together with interest and penalties, and secure an assignment o:
the debt and mortgage from the holder or if ownership of the
privilege interest: or estate shall have vested in the holder b:
way of foreclosure or action in lieu thereof- the Lessor shall
be entitled to the conveyance of the privilege, lnterest, or
estate upon payment to the holder of the amount of the mortgage
debt, including interest and penalties, and all reasonable
expenses incurred b” the holder in connection with the
foreclosure and preservation of its security interest, less
appropriate credits, including income received from the
pr~v11ege, interest, or estate subsequent to the foreclosure; o:
(b) if the property cannot be reasonably reassigned without loss
to the State, then terminate the outstanding privilege, interest
or estate without prejudice to any other right or remedy for
arrears of rent or for any preceding or other breach or default
and use its best efforts to redispose of the affected land to a
qualified and responsible person free and clear of the mortgage
and the debt secured; provided that a reasonable delay by the
lessor in instituting or orosecuting its rights or remedies shall
not operate as a waiver of these rights or to deprive it of a
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remedy when it may sti__ ot~erw~se ~ope to resolve the problems
created by the breach or default. The proceeds of any
redisposition shall be applied first, to reimburse the Lessor
for costs and expenses i~ co~nectio~. - ith the redisposition;
second. to discharge in full any unpaid purchase price or other
indebtedness owing the Lessor in connection with the privilege,
interest or estate terminated; third, to the mortgagee to the
extent of the ~aue recei~ed b~ ~he State upon redispos~tion
which exceeds ~he fair market _ease -~l e of the land as
pre-riously determined by the State s appra_ser; and fourth- to
the oiner of the privilege, interest or estate.

23 Condemnation. If at any time, during the term of
this Thase, an portion of the premises should be condemned, or
rec~uired for public purposes by any county or city and county,
the rent shall be reduced in proportion to the value of the
portion of the premises condemned. The lessee shall be entitled
to receive from the condemning author~uy a the value of growing
crops, if any, which Lessee is not permitted to harvest and (b
the proportionate value of the Lessee s permanent impro--ements so
taken in the proportion that it bears to the unexpired tern- of
the lease; provided, that the Lessee may, in the alternative
remove and reocate its improvements to the remainder of the
premises occupied by the Lessee. The Lessee shall not by reason
of the condemnation be entitled to any claim against the Lessor
for condemnation or indemnity for leasehold interest and all
compensation payable or to be paid for or on account of the
leasehold interest by reason of the condemnation shall be pa:able
to and be the sole property of the Lessor. The foregoing rights
of the Lessee shall not be exclusive of any other to which lessee
may be entitled by law. Where the portion taken rende~s the
remainder unsuitable for the use or uses for which the p~em~ses
were leased the Lessee shall have the option to surrender this
lease and be discharged and relieved from any further liability
provided that Lessee may remove the permanent improvements
constructed, erected and placed by it within an:- reasonable
period alowed by the Lessor,

24. Right to enter. The Lessor or the County and
their agents or representatives shall have the right to enter and
cross any portion of the premises for the purpose of performing
any public or official duties; provided, however, in the exercise
of these rights, the Lessor or the County shall not interfere
unreasonably with the Lessee or Lessee’s use and enjoyment of the
premises.

25. Inspection by prospective bidders. The Lessor
shall have the right to authorize any person or persons to enter
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upon and inspect the premises at all reasonable times following a
published notice for its proposed disposition for purposes of
informing and apprising that person or persons of the condition
of the lands preparatory to the proposed disposition; pro~ided
however, that an-- entry and inspection shall be conducted during
reasoria~le r1oi~rs aEter notice to enter ~s ~rst given to the
Lessee, ana sha_l if ~he Lessee so requzres be zr’aae ~r the
company of the Lessee or aesignated. agents a: re lessee;
oro-ided further. that no authorization shall be gzven more tha~
two years before the e:-~pi:a:~on of the term of this lease.

26. Acceptance of rent not a wa~er. The acceota~ce
of rent by t~ie Lessor shall not be deemed a wazver of any breach
by the lessee of any term, covenan~ o. condz-ion of this _ease
nor of the lessor’s right of re-entry for breach of covenant, nor
of the Lessor’s right to declare and enforce a forfeiture for any
breach and the failure of the lessor to ins:st upon strict
performance of any term covenant or condition, or to exerc:se
any option conferred: in any one or more instances, shall not be
construed as a waiver or relinquishment of any term, covenan~
coxifition or option.

27. Extension of time otwithstanding any provision
contazned ih this lease, when applicable, the Board may for good
cause shown, allow additional time beyond the time or times
specified in this lease for the Lessee to comply, observe, and
perform any of the lease terrs conditions and covenants.

28. Jist~fication of sureties. Any bonds required b”
this lease shal be supported by the obligation of a corporate
suret~- crganized fo~ the purpose of being a surety and qualifie
to do business ~n the State of Hawaii, or by not less than two
personal sureties, corporate or individual, for which
justifications shall be filed as provided in Section 78-20,
Hawaii Revised Statutes; provided, however, the Lessee may
fnrnish a bond in like amount, conditioned as aforesaid, execute -

by ~t alone as obligor if in lieu of an~ surety or sureties ~t

shal as.. furnish and at all times thereafter keep and maintain
on deposit with the Lessor security in certified checks,
certificates of deposit (payable on demand or after a period the
Lessor may stipulate), bonds stock-s or other negotiable
securities properly endorsed or execute and deliver to the
Lessor a deed or deeds of trust of real property all of a
character which is satisfactory to Lessor and valued in the
aggregate at not less than the principal amount of the bond. It
is agreed that the value of any securities which maj be accepted
and at an: time thereafter held by the Lessor shall be determined
by the Lessor, and that the Lessee may, with the approval of the
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Lessor, exchange other securities or money for any of the
deposited securities if in the judgment of the Lessor the
substitute securities or money shall be at least equal in value
to those withdrawn. It is further agreed that substitution of
sureties or the substitution of a deposit of security for the
obligation of a surety or sureties nay be made by the Lessee, but
only upon the written consent of the Lessor and that until this
consent is granted, which shall be discretionar~ with the Lessor
no sure~ shall be released or relieved from an obl_gation.

29. Waiver, modification, reirnposition of bond and
liabzlit~r insurance provisions. Upon substantial compiance b”
the Lessee with the terms, covenants, and conditions contained zn
this lease on its part to be observed or performed, the lessor at
its discretion may in writing, waive or suspend the performance
bond or improvement bond requirements or both or may, in writ_ng,
modify the particular bond s or liability insurance requirements
b: reducing its amount; pro- ided, however, that the Lessor
reserves the right to reactivate t~e bonds or reimpose the
bond s or liability insurance in and to their original tenor and
forrr a~ an~ time throughout the term of this lease.

30. Quiet enjo~ment. The Lessor covenants and agrees
with the lessee that upon payment of the rent at the times and in
the manner provided and the observance and performance of these
covenants, terms, and conditions on the part of the Lessee to be
obser--ed and performed the Lessee sha and may have, hold,
possess and enjoy the premises for the term of the lease,
without hindrance or interruption by the Lessor or any other
person or persons lawfully claiming by, through, or under it.

31. Surrender. The Lessee shall, at the end of the
term or other sooner termination of this lease peaceably deliver
unto the Lessor possession of the premises in a clean and orderly
condition, together with all improvements existing or constructed
tnereon or Lessee shall remove such improvements, a~ :he option
o~ the Lessor. Furthermore. upon the expiration. ter ination, or
revocation of this lease, should the lessee fail to remove any
and al± of Lessee~s personal property from the premises, after
notice thereof, the Lessor may remove any and all personal
property from the premises and either deem the property abandoned
and dispose of the property or place the propert~ in storage at
the cost and expense of Lessee, and the Lessee does agree to pay
all costs and expenses for disposal, removal, or storage of the
personal property. This provision shall survi~e the termination
of the lease.

1~
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32. Non-warranty. The Lessor does not warrant the
conditions of the premises, as the same are being leased as is.

33. Hazardous materials. Lessee shaZ not cause or
permit the escape, disposal or release o~ arr hazardous materis
except as permitted by law. Lessee sha_l not allow the storage
or use of such materials in any manner not sanctioned by law or
by the highest standards Prevailing in the industr-- ~or the
storage and isa of such mater~as, nor a__ow to be brought cnt
t~e premises any such mater~as excepr to use in the ordinar
course or Lessee’s business a~d then only after ‘grltten not_ce

given to Lessor or the id~ent1t~ o~ such materials arxi upon
lessor’s consent which consent ma be withheld at Lessor s sole
and absolute discretion. If any _ender or governmental agency
shall ever require testing to ascertain whether or not the~e has
been any release of hazardous materials by Lessee, then the
Lessee shall be responsible for the reasonable costs thereof. :n
addition, Lessee shall execute a~ida-jits, representations and
the l~~e from time to time at Lessor’s request concerning
Lessee s best knowledge and belief regarding the presence of
hazardous materials on the premises paced or released by Lessee.

Lessee agrees to indemnify, defend and hold Lessor
harmless, from any damages and claims resulting from the release
of hazardous materials on the premises occurring while Lessee is
in possession, or elsewhere if caused by Lessee or persons acting
under Lessee. These covenants shall sur~i--e the exiiration or
earlier termination of the lease.

For the purpose of this lease ~hazardous material”
shall mean any pollutant, tonic substance, i~iazardous waste,
hazardous material, hazardous substance, or oil as der~ned ifl or
pursuant to the Resource Conservation and Recovery Act, as
amended, the Comprehensive Environmental Response, Compensation
and Liability Act, as amended, the Federal Clean Water Act, or
any other federal, state, or local environmental Ia” regulation.
ordinance rule, or by-law, whether exlsting as of the date
hereof, previously enforced, or subseq-uent_y enacted.

34. Hawaii law. This lease shall be construed,
interpreted, and governed by the laws of the State of Hawaii.

35. Exhibits Incorporation in lease. All exhibits
referred to are attached to this lease and hereby are deemed
incorporated by reference.

36. Headings. The article and paragraph headings
herein are inserted only for convenience and reference and shall
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in no way define, describe or limit the scope or lntent of any
provision of this lease.

37. Partial invalidity. :f any terrc pro~sion
covenan or condition of this lease should be held to be ~n-reZd
void or unenforceable, the remainder of this lease shall cont~ ~e
in fu_ force and effect and shall in no way be affected
inpai~ed o~ invalidated thereb

38. Time is of the essence. Time ~s o~ the essence in
a_ provisions of th~s lease.

39. Historic preservation. In the eent an historic
properties or burial sites, as defined in section 6E-2, Hawaii
Revised Statutes, are found on the premises, the Lessee and the
Lessee’s agents, employees and representatives shall immediatel
stop all land utilization or work or both and contact the
Historic Preservation Office in compliance with Chapter 6E
Hawaii Revised Statutes.

40. Incorporation by reference. References in tiiis
lease to various parcels of land are in accordance with those
designated in the Notice of Sale and the Conduct of Sale which,
together with the Special Notice to Bidders, are incorporated and
made a part of this lease. The terms of this lease shall govern
where there is any inconsistency between the lease terms and the
terms contained in the Special Notice to Bidders.
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SPEC:Al CONDITIONS

41. Full utilization of the land. The Lessee shall
u1t~in the first three 3 --ears of the lease term ut~_ize the
land under lease ror the purposes ror which Lhts _ease is sold
a:: in accordance with a conservation plan pursuant to paragraph
42, ~ood husbandry and co~seratiori program of this ease

42. Good husbandry and conservation program. The
Lessee shall at all times practice good husbandry and carry out a
program of conservation in cooperation with the appropriate So~_
and Water Conservation District, with which district the Lessee
shall maintain cooperative status The conservation program
shall be in accordance with a conser--atjon plan which shall be
submitted to the Chairperson for acceptance within one (1) year
following lease commencement. The conservation pan shall
include, but not be limited to those practices as land clearing
cropping system, lrr±gation system, drainage, noxious weed
control and others needed to protect the land against
deterioration and to prevent environmental degradation; provided,
however, that this requirement may be waived for :eases with
little or no apparent conseration problems when verified by the
appropriate Soil and Water Conser~at~on District. In the event
the activities of the Lessee in this regard shall be found to be
unsatisfactory to the Chairpe~son, the Chairperson shall notify
the Lessee and the Lessee shall ~e required, within sb:t~ 6~
days of the notice, to cure the fault and submit proof
satisfactory to the Chairperso~

43. Boundary fences. The lessee shall, within ab: 6
months of the :ease commencement date, install stockproof fence
along the entire outside perimeter of the land under lease where
the fencing does not now exist, regardless of whether the Lessee
has an interest or ownership in adjoining lands, and shall
maintain these fences in good order and condition throughout the
term of this lease and those now existing on the premises. The
Lessee shall, wholly at its own cost and expense, stake out the
boundaries wherever necessary in conformance with the legal
descriptions provided in this lease. The cost of installing and
maintaining the boundary fences -shall be in accordance with Part
:: of Chapter 664, Hawaii Revised Statutes, which provides
generally for the sharing of the cost-s by adjacent landowners or
Lessees for the purpose of confining animals of each adjacent
owner or Lessee unless the adjacent land is owned and not leased
b the government.
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44. Exclusion of animals from forest lands. The
Lessee shall at all times during the lease term keep its cattle
horses, and other grazing animals out of an:- forest reserve if
any adjacent to the premises and shal take all reasonab_e
precautions to prevenr forest fires, and in the event fires
occur it shall use aZ reasonable means at its command or under
its contro_ ro have the fires speedily extinguished.

~5. Withdrawal. The Lessor shall have the right to
withdraw the premises, or any portion, at any time during the
term of this lease upon giving reasonable notice and without
compensation, except as otherwise provided in ~he ease, for
public uses or purposes, including residential commercial,
industrial, or resort developments, for constructing new roads or
extensions, or changes in line or grade of existing roads, for
rights of way and easements of all kinds, and shall be subject to
the right of the Board to remove soil, rock or grare as may be
necessary for the construction of roads and rights of - ay within
or without the premises; provided that upon the withdrawal, or
upon the taking which causes any portion of the land originally
leased to become unusable for the specific use or uses for which
it was leased, the rent shall be reduced in proportion to the
ralue of the land withdrawn or made unusable, and if any
permanent improvement constructed upon the land by the Lessee is
destroyed or made unusable in the process of the withdrawal or
taking, the proportionate value shall be paid based upon the
unexpired term o~ the lease; provided, further, that no
withdrawal or taking shall be had o~ those portions of the land
harvested, unless the Board pays to t~e Lessee the value of those
crops.

46. Clearances. The Lessee shall be responsible ~cr
obtaining all necessary federal, state or county clearances.

47. Restriction on primary residential use by Lessee.
The premises, or any portion, shall not be utilized for primar~
residential purposes by the Lessee. The construction or
placement or any structure on the premises ror primary

residential purposes by the Lessee is strictly prohibited.

48. Hunting. No hunting shal be allowed on the
premises during the term o~ this lease.

49. Audit and examination of books, etc. The Lessee
shall, at all reasonable times, permit the Lessor or ~ts
authorized agents and employees, upon reasonable notice given b
the lessor, to audit, examine and to make copies of all books,
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accounts, records and recelpts of the Lessee cor!cern~ng its
operations under this lease.

50. Commercial operations. The lessee, its employees,
customers, guests, agents or invitees sha]Z not display or offer
for sale or sell any article(s) or merctand~se whatsoever w~th~n
the premises without the prior written appro--al of the Lessor and
upon such terms and conditions establisled b~ the lessor. Except
as otherwise pro:ided his lease. n comnercia. activities
whatsoe--er sha_ be allowed within tne premises without the prior
written appro--al of the Lessor.

5~. Abandoned vehicles, lessee shall take all steps
necessary to prevent the placinq or storing of abandoned vehicles
within the premises. Any and a abandoned vehicles within the
premises shall be removed by lessee at Lessee~s cost and expense

52. Environmental regu_ations. lessee shal compL’
with all applicable federal: state and count-- environmental
impact regulations, including but ncr limited to Chapter 343,
Hawaii Revised Statutes, as a~ended and reguiations governing
historic preservation

53. Dwelling restriction. The Lessee shall not place
or construct any dwelling unit in excess of one employee dwelling
unit on the premises; provided, further, that this employee
d- -e__ing unit sha_ be consuructe~ in accordance with plans and
specifications approed by the Chairperson of the Board of land
and Natural Resources.

54 Fire and extended coverage znsLrence The lessse
at its cost and expense, shall orccure and maintain at all times
during the term of this lease, fire and extended coverage
insurance with an insurance company(s) licensed to do business in
the State of Hawaii, insuring all building.s and improvements
ere~ed on the leased land in the joint names of lessor and
les-see, with the standard mortgage clause for Mortgagee if an-V,
as their interest may appear, ~n an amount equal to the
replacement cost of the facilities, and shall pay the premiums at
the time and place required under the policy.

in the eent of total or partia oss, any proceeds
derived from the polic-- s) shall be used by the Lessee for
rebuilding, repairing, or otherwise reinstating the same
buildings in a good and substantial manner according to plans and
-specifications approved in writing by the Board; provided,
howe--er, that with the approval of the Lessor, the Lessee may
instead surrender this lease and pay the balance owing on any
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mortgage. Upon surrender of the lease, the Lessee shall then
receive that portion of the insurance proceeds which the
unexpired term of this lease, at the time of the loss or damage,
bears to the whole o~ the term, with the Lessor to be paid the
balance of the oroceeds.

The lessee shall furnish the Lessor on or before the
commer!cement date of this lease1 a certificate showing the
policy(s) to be in full force and effect and shall furnish a like
certificate upon each renewal of the policy(s) . Bad
certificate(s) shall contain or be accompanied by an assurance of
the insurer not to cancel the insurance, limit the scope of the
coverage, or fail or refuse to renew the po__cy(s) until atter
thirty (30) days written notice has been given to the Lessor.

All rights or claims of subrogation against the State
of Ha -a~i, its officers, employees, and agents are “aived.

55. Removal of trash. The Lessee shall be responsible
for the removal of all trash upon the premises, whether or not
plafled on the premises by Lessee or with or without Lessee’s
consent, and whether or not placed on the premises prior to the
tern of this lease.

56. Phase I environmental site assessment. Prior to
termination of this lease or the assignment of the leasehold,

essee shall ccnduct a Phase I environmental site assessment and
conduct a complete abatement and disposal, if necessary
satisfactory to the standards required by the Federal
Environmental Protection Agency and the Department of Land and.
Natural Resources. Any assignment or voluntary termination hi
the Lessee will not be approved by the Board o~ Land and Natural
Resources unless this evaluation and abatement provision has been
executed. This provision shall survive and continue in effect
after termination o~ this lease.

57. Survey and boundary stakeout. The Lessee shall be
solely responsible for any survey and boundar~ stakeout of the
leased premises.

58. Irrigation system, protection of. The lessee
shall use due care to protect the ditches, flumes, pipelines
gates, valves, and all other property and appurtenances of the
Waimanalo Irrigation System and shall not cause or suffer any
damage or destruction thereof.
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Definitions.

1. The use of an” gender shall incude all genders
and ~f there is more ~an one lessee then all ords used _n
singular shall extend to and include the plural.

2. As used ln ttis lease- unless c_early repugnant
-~e context:

a “Chairperson mea~s t~e Chairperson of the Board
of Land and Natural Resources of the State of Hawaii or his
successor.

b “lessee” means and ~ncudes the lessee, :ts
officers, employees, invitees, successors or permitted asslgns.

(c) “Holder of record of a security interest ~eans a
person who is the owner or possessor of a securit interest ~n
the land leased and who has filed with the Department of Land. and
Natural Resources and. with the Bureau of Coneyances of the State
of Hawaii a copy of this interest.

(d) “Premises” means the land leased and all buildings
and improvements now or hereinafter constructed and installed o
the land leased.

e “Waste” includes, but is not limited to- 1
permitting the premises, or an:- portion, to become unduly eroded
or failure to take proper precautions or make reasonable effort
to prevent or correct the erosion; (2) permitting a substantial
increase in noxious weeds in uncultivated oort±ons of the
Premises; and 3 failure to employ all of the usable portions of
the premises.

(f ~Das’ shall mean calendar days- ~_ess ot~er--ise
specified.

(g, “Noxious ~wee._ means any plant species which is
lnjurlous, harmful, or deleterious or which may be _ikely to
become so to the agricultural horticultural, and livestock
industries of the State as determined by the Department of
Agriculture of the State of Hawaii by administ: i”e r”les.

h “Pasture” means the conduct of livestock operation
consisting of keeping cattle, primarily, and others, in a minor
role, such as horses and sheep where animals graze the land for
feed produced thereon. Compatible uses as woodland management,
wildlife management and the cultivation of feed crops to be used
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strictly within the premises is permitted. T1e operaion of
commercial activities such as feedlot.s (excepting a private
feedlot designed to feed the Lessee’s own catt_e , dairy milking
parlors or boarding of horses is not permitted.

i “Intensive agriculture” means t~e cultivation of
truck orchard, flower and foliage crops and an” other
agric~tural use allowed under the county zoning excluding
ast~re. raising of animals and raising of ~oultr-;.
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IN WITNESS WHEREOF, the STATE OF HAWAII, by its Board
of Land and Natural Resources, has caused the seal of the
Department of Land and Natural Resources to be hereunto affixed
and the parties hereto ha~e caused these presents to be executed
the day, month and year first aboie written.

Approved by tne Boar~L
of Land and Natura
Resources at its meeting
held oz August 8, 2003.

STATE OF HAWAII

LANDSCAPE HAWAII,
corporation

INC., a Haa~~

1~~

By

AndB

— /‘~_~.i ~ /~. ~ ,J :~ ~
Its

Its

DEPARTMENT OF LAND AND NATURAL RESOURCES
LAND DMS!ON

RO. BOX 621

Cha~9er.gon
Board of Land
Natural Resour~

_ESSOR

APPROVED AS TO FORJ’4~

A~ey General

~ted: 7/3O/oy
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STATE OF HAWAII )
1/ ~j )SS.

C-i ty and COUNTY 71~~)A/OLL~.(~L-L )

On thi a ~ da of 4~~t~7- , 20
before me a~eared -

and I , to me per.sona__~
known, who, being by me duly sworn, did say that they are the

- 4/14 - ,respective:-,

of LL~NDSCAPE HAWAII, INC., a Haw~ii corporation, and that said
instrument was signed in behalf of said co~ration by authorit-
of its Boa-r~,d of Directors, and the said ______________________
and 4/~ acknowledged said instrument to be
the free act and deed of said corporation.

~~ry - blic~tate of Hawaii

iNk’ ~ ~L1~j

My commission expires: ~—?~2~O7

vs.

I ?RELM.A~R’T). \
~( the

\ at~rney Ge,iere!
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STATE OF HAWAII
SURVEY D!V~S!ON

DEPT O~ ACCOUNTING AND GENERAL SERV CES
C.S F N0UJ U77 I•1ONVIJ~J

WAIMANALO AGRTCULTTJRj~L STJBDIVIS1ON

LOTA

Waimanalo, Koolaupoko, Oahu, Hawaii

Being a portion of the Government (Crown) Land of Waimanalo.

Beginning at the northeast corner of this parcel of land and on the

west side ofKaulukanu Street Extension, the coordinates of said point of beginning

refe—ed to Government Survey Triangulation Station “WA~4ANALO R~GE” being

8004.91 feet South and 1551 .05 feet East, thence running by azimuths measured

clockwise from True South:

44.00 feet along the west side of Kaulukanu St:eet
E~ -tension;

7.00 feet along a jog on the west side ofKaulukanu
Street Extension;

166.37 feet along the west side of Kaulukanu Street
Extension, Governor’s Executive
Order 2642;

February 26, 2004

LI
U
LI
LI
U
U
U
U
U
LI
U
U
LI
LI
U
U
U
U
U

18~ 00~

2. 288~ 00’

18~ 00’
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C.S.F. No. 23,69 February 26, 2004

4 22° 37’ 467.40 feet along the west side of Kaulukanu Street

Extension, Governor’s Executive
Order 2642

5. Thence a..o~ig the west side ofKauukaiu Street Extension. Governor’s Executive

Order 2642 on a curve to the right with a
radius of 385.00 feet, the chord azimuth
and distance being:
27° 30’ 45” 65.72 feet;

6. Thence along the west side ofKaulukanu Street Extension, Governor’s Executive

Order 2642 on a curve to the right with a
radius of 35.00 feet, the chord azimuth and
distance being:
61° 47’ 15” 34.34 feet;

7 Thence along the west side of Kaulukanu Street Extension, Governor’s Executive

Order 2642 on a curve to the left with a
radius of 50.00 feet, the chord azimuth and
distance being:
56° 43’ 56.57 feet;

8. 9 10~ 214.70 feet along Lot B ofWaimara o Agricultural

Subdivision;

9 1° 10’ 18.00 feet along Lot B of aimanalo Agricultural

Subdivision;

10. 91° 10’ 893 54 feet along Lot C of Waimanalo Agricultural

Subdivision;

11. Thence along middle of stream along Lot 22 of Waimanalo Agricultural

Subdivision the direct azimuth and
distance being:
187° 05’ 648.50 feet;



C.S.F No. 23,697 February 26, 2004

Thence along the south or mauka side of Maunawili Ditch, parallel to and
25.00 feet from the centerline of said Maunawili Ditch for the next three
3 courses, the direct azimuths and distances being:

0 12. 295~ 15’ 626.58 feet;

13. 203~ 19’ 564.57 feet;

~ 4. 285w 19’ 605 77 feet to the point of beginning and

U containing an AREA OF19.961 ACRES, MORE OR
LESS.

Subject, ho~eve~ ~o the following as shown on plan attached hereto and made a
part hereof:

1. Non-Exclusive Road Easement in fa or of the State ofHawaii

2. Building set-back line 20 feet from and parallel to centerline of stream.

3 Easement D-1 20-feet wide) for Drainage Purposes

Easement R-1 (18-feet wide) for Road Access Purposes.

5. Easement D-2 for Flowage Purposes.

SURVEY DIVISION
DEPARTME1 TT OF ACCOUNTING AM) GENERAL SERVICES

STATE OF HAWAII

By: ~
Reid K. Siarot
Land Sure~o- gm

Compiled from map furn. by
Park Engineering. Said map
has been examined and checked as
to form and mathematical correctness I ~ ~R’D. ~

but not on the ground by the Survey Division. I j
\\~__ ~
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ASS:GNMENT OF LEASE EVALUAT:ON PoLICY

Enabling Statute.

Act 104, effective May 24, 1989, anended Chapter
:1-36(a .5 to read in part:

provided further that prior to ti-c approval of an”
assignment of lease, the boarQ sna__ ±ave the rlgflt to re~1e:
and approve the consideration to be paid by the assignee and
may condition its consent to the assiqnment of the lease on
pa--oent by the lessee of a oremium based on the amount by which
the consideration for the assignment, whether by cash, credit,
or ot~erwise, exceeds the depreciated cost of improvements and
trade fixtures being transferred to the assignee;~’ (revision
underlined

Qualif ng ieases.

This policy shall be appl~cab!e to the s-~b~ect lease.

Prior Approval.

Prior to giving its consent to an assignment, DLNR must receive
(i) the name, legal composition and address of any proposed
assignee, (ii) a conplete copy of the purchase agreement and
the proposed assignment agreement including the total
consideration to be paid by the assignee for the assignment
whether b: cash, credit or otherwise, and ~zii the best
available financial statement or balance sheet no older than I
year prior to date of purchase agreement of the proposed
assignee -~ an:- other s-~ch statement. audited or certified as
correct by a financial officer of the prop~sed assignee.

Assignments of lease shall not be entered into until the
Attorney General has reviewed the proposed assignment and the
Land Board have given their approval. Such assignments shall
be entertained only if the-- meet the criteria set forth in
Section 1_-36 a 5 , HRS

Qualifications of Assignee.

If qualification was required of a lessee as a pre-condition of
the lease, the prospecti--e asslgnee must also be qualified to
assume the lease

EXHIBIT “C11
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5 Consideration to be Paid.

Prior to review by the Attorney General and approval b~ the
Land Board, the essee assignor must present with ~r~tten
evidence of the consideration to be paid by the assignee anc
anj other cost data that the state ma-i require.

S Payment Ct Premium.

The act permits the state :o recez- a f:o:. ‘re essee
(assignor, a premium based on the amount b-- which the
consideration for the assignment whether by cash, credit,
or otherwise, e:-~ceeds the dep~eciated cost of improvements
and trade fixtures being transferred to the assignee. The
value of the inventory of merchandise and any other tangib_e
assets in the sale of a business shal±. be deducted from the
consideration paid. The appropriate cost index is then
applied to determine the adjusted depreciated cost

All lessees shal_ be required to furnish t~e state with the
actual costs of construction of all improvements and
renovation.s within 30 calendar da~s after its cotrpletion as
well as the purchase costs of all trade fixtures acquired
for the lessee~s operation on the premises within 30
calendar days after their purchase. Lessee.s shall be
required to furnish evidence of the actual costs by copy of
the construction contract, receipts or otherwise. Lessees
shall also be required to furnish an inventory of all
personal propert placed on the premises. Records of all
costs incurred by the lessee for construction of
improvements or renovations as well as trade fixtures
submitted by the lessee shall be maintained in the lease
file and shall include the Construction Cost Index for
Apartments, Hotels, Office Buildings (CCI and the Honolulu
Consumer Price Index for All Urban Consumers CPI) as
published by the U.S. Department of Labor, Bureau of Labor
Statistics for the year construction is completed.

The replacement cost for improvements or renovations is
calculated b~ using the CCI for the evaluation year divided
by the cc: for the year in which the improvements or
renovations were completed (base year) . The result is then
multiplied by the original cost of the improvements or
renovations. For trade fixtures, the cost is similarly
calculated by using the CPI for the purchase year (base
-ear and the evaluation year.

Depreciation of improvements and trade fixtures will be
determined on a straight line basis. Depreciation of
impro--ements or renovations will be determined in the same
proportion that the expired term of the improvements or
renovations bear to the whole term. The whole term will be
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from the date the construction of the improvements or
renovations are completed until the termination date of the
lease. Depreciation of trade fixtures will be determined in
the same manner, except that the ~hoe ter~ - i~ be the
anticipated life of the trade fixture.

The premium will be a maximum of 50% of the excess. The
percentage will decrease b~ 5% after every 5 years of the
term has eapsed in accordance - ~th Schedule C. The sliding
scale wi__ encoLirage ong term occ~panc~ and prevent
speculation as - el_ as recognize the in-restment, effort and
risk of the essee.

In cases --here the essee is unable to furnish the
Department of Land and Natura Resources with evidence of
the actual cost of construction of improvements because the
lessee has performed the work itself, the State may
determine the cost or the lessee shall have the option of
paying for an appraiser, to be selected by the Department of
Land and Natural Resources, to determine what the
1mpro~ements would have cost if the labor had been performed
b-- a third party rather than the lessee. The lessee shall
exercise its option by giving written notice to t~e lessor
within thirty (30) calendar days after completion of
construction of the improvements. If the lessee fails to
exercise its optlon w~th~n this perioLi, tfle lessor shall
na~re the rig1~t to determine the cost of the _rroro,eme~ts

Schedule D attacfled provides a t~pical example of the
evaluation calculations using Schedule A to calculate the
replacement cost for lmprovements or renovations and
depreciation, Sc~edule B to calculate the cost and
depreciation for trade fixtures. and Schedule C to obtain
the premium percentage.

Non-qual~fy~ng Deductions.

The statute only recognizes tangible items. Intangibles
such as ‘goodwilP, business na-ne recognition, etc are not
deduct ibe.

8. Subsequent Assignments.

If the consideration for any subsequent asslgnment :ncludes
the purchase of existing tenant owned impro-ememcs the
evaluation will be conducted in a similar manner as the
first assignment. An example is shown on Schedule E.

Using Schedule E, the consideration the assignor paid less
included inventory and any premiums will be used to obtain
the adjusted depreciated cost of improvements and trade
fixtures. Also, the Base Year is redefined to be the date
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the assignor received the Consent of the Board to occupy the
premises. The holding period (redefined Base Year to
assignment date), or actual occupancy of the assignor, is
used in pace of the “expired term” when calculating
depreciation. Depreciation will be calculated by dividing
the holding period by the whole term of the lease (The who_c
term will remain unchanged)

The change in the CCI will be reflected by comparing the CC:
for the redefir!ed base year to the most current cc:.

The holding perzo~ will be ri-ic bCsLs for deterrnzn~~~g the
appropriate premium percentage. Subtracting the tLcThded
ir--entory and any premiums from the consideration the
assignor paid will result in a reassessment of the market
value of the improvements. If additional improvements were
constructed by the assignor, they will be treated in the
same manner as improvements constrllcted by an original
lessee.

The excess of subtracting the adjusted depreciated
consideration the assignor paid and the adjusted depreciated
cost of additional improvements, if any, from tie
consideration the assignor received will be used against the
approprate premium percentage to determine the amount
pa~ab_e to the state.

Rights of Holders of Securit-- Interest-Agricultural ~eases
on~.

In the event of foreclosure or sale, the prernzum, if any,
shall be assessed onl-- after the encumbrances of record and
any other advances made by the holder of a secrri~ interest
are paid.

10. When state-owned improvements are included in the leased
premises, improvement renovation requirements shall be
recognized as being tenant-owned irnpro~ements for evaluation
in the policy.

In other words, the total expenditure of the lessee to
fulfill the requirement would be treated as though a ne”
improvement was constructed.
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SCHEDULE A. Adjusted Depreciated Cost of Improvement.s or
Renovations

1. Adjusted Cost of Irrpro-e~erts -r Renovations.

Multiply tfle actua± cost of t~e lmprovements or
renovations by the most recent U.S. Construction Cost Index
for Apartments, Hotels, Office Euildings ~CCI)* and di~ide
the result by the CCI of the year con.str~ction was completed
base year) to get t~e acljustsd cDst of improvements or

reno-rat ions.

2. Depreciation

Determine the depreciation percentage on a
straight-line basis by dividing the expired term of the
improvements or renovations by the whole term of the
improvements or renovations the whole term beginning o~ t~e
date the improvements or renovations are completed to the
expiration date of the lease. Multip~ the adjusted cost of
the improvements or renovations b~ the depreciation
percentage to determine the depreciation.

3. Depreciated Cost of Improvements or Renovations

Subtract the depreciation from the adjusted
improvements or renovations. The balance is the
cost of improvements or renovations.

*As published by the U.S. Department of labor ~ureau
Statistics

cost of
depreciated

of Labor

Examole

1. Adjusted Cost of Improve
ments or Renovations

Actual cost:
CCI most recert
CCI base year
Expired term:
Whole term:

~500. 00
121.1

.3
57 nos.

408 mos.

Actual Cost x Cc:
CC_

most receEt
base ear

$500,000 X 121.1 = $591 88
102 .3

2. Depreciation

$591,887 X 57 mos. = $82,690
408 mos.

3. Adjusted Depreciated Cost of Improvements or Renovations

181961
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SCHEDTJLE B. Adjusted Depreciated Cost of Trade Fixtures

i• Adjusted Cost of Trade Fixture.

Multiply the actual cost of the trade fixture by the
most recent Honolulu Consumer Price Index for All Urban
Consumers (CPI)* and divide the resut b the C?: of the
year in which the purchase ~az iade base :ear.

2. Depreciation.

Detertitne the depreciation percentage on a
•scracgrt-__ne ~aszs by ~cdcng t!~e expcre~ term or the
trade fixture b; its ant~c~pated life. Multiply the
adjusted cost of the trade fixture by the depreciation
percentage to determine the depreciation.

Depreciated Cost of Trade Fixtures.

Subtract the depreciation from the adjusted cost of the
trade fixture. The balance is t~e depreciated cost of the
trade fixture

*As published b the U.S. Departme.t of abot 3~reau of laDor
Statistics

Refrigerator

Examp_e Actual cost:
CPI most recent) : 1l8~l
CPI base ~ear) 104.6

1. Adiusted Cost of Trade Expired term: 57 mos
Fixture Who_c terrn~ 96 mos

.~ntictpated life)

Actual Cost X CPI (most recent
CPI (base year

$1,510 X 118.1 — $1,705
104.6

2. Depreciation

$l.705 X 57 moe. = $1,012
96 mos.

3. Adjusted Depreciated Cost of Trade Fixture

~l-705 - ~1,012 = ~ 693
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SCHEDULE C. Premium Percentages

1. For the first 5 years, the premium is 50% of the amount b
which the consideration for the assignment whether b-- cas -i

credit, or otherwise, exceeds the depreciated cost of
improvements and trade fixtures being transferred to the
assignee. The percentage will dec~ease b 5% af.er e~er~ 5
years of the total tert~ has elapse.~.

Years

I ~r~e
— — D Z~Uo

—‘— —-,

ii - 15 40%
16 - 20 35%
21 - 25 30%
26 - 30 25%
31 - 35 20%
D~ ,1r~ ~rO

— _V

-~ - 45 10%
- 50

0%

As an exampe ~f a 55 :ear lease was assigned
after 57 months, the premium percentage would be 50%.
If tne assignment occurs after 13 months (10~- years)
the percentage would be 40%.

2. The Board of Land ari. Natural Resources may impose
a ten percent 1 % surcharge if the assignor has
not performed lease co~enants to iTpro~e or use
the propert
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SCHEDULE D. Assignment of Lease Calculations

1. Subtract from the consideration for the assignment thac
a—iount if an~ that is attributable to in~en~or.

2. Calculate the Adjusted Depreciated Cost of :npro--e~en-s or
Renorations see Schedule A)

3. Cactlate the Adjusted Depreciated Cost of ~rade Fixtures
~see Schedule B

4. Calculate the amount by which the consideration for the
assignment, whether by cash, credit, or otherw~se, exceeds
the depreciated cost of improvements and trade fixtures
being transferred to the assignee by subtracccng the
amounts derived b~ no. 2 and 3 from the amounc in no. 1
above.

5. Determine the appropriate premium percentage see Schedule
C . Mult~py by the excess1 f any, der~--ed by no. 4.

Examole

A lease is being assigned 57 months after cocolction of the
improvements at a consideration of $600,000.

The ~n1t~a! cost of the lmprovement.s was S500.000 w!iiie the
current year CCI and base year CCI were 121.1 and 1 2.3,
respectively. The whole term for the zmoro-Tenents is 4C8 months.

For the trade fixtures, the initzal cosc was $1,510 with
the current year CPI and base year cP: being 218.1 and 104.6,
respecti~rely. The total life expectancy is 9~ months.

1. Net Consideration: $600,000
2. Adj Cost Imp/Ren: $591,887

Depreciation: - 82,690
Adj Dep Cost Imp/Ren: -509.197

3. Adj Cost Trade Fixtures: 1,705
Depreciation: - 1,012

Adj Dep Cost Trade Fixtures: - 693

4. Excess: ~ 90,110

5. Premium: Percentage: ~ 45,055
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SCHEDULE E. Subsequent Assignment of Lease Calculations

Subtract from the consideration the assignor received for
the assignment that amount, if any, that is attributable
to 1nventor~ to derire the net consideration received.

= Subtract fiom t!-e consideration the assignor pre-ricusly
paid for the assignment that amount, if any, that was
attributable to inventory. Also, subtract from the
consideration the assignor previously paid for the
assignment that amount, if any, that was attributable to
prem~um•s. The net consideration paid ~s now dsf~ned to he
the value of improvements as of the date of the occupancy
by the assignor.

3. Using the result from no. 2, calculate the Adjusted
Depreciated Value of Improvements or Reno--ations see
Schedule A).

Subtract the amount der~-ed by no. 3 from the amour!t ~n
no. 1 to determine the amount by which the consideration
received for the assignment whether by cash, credit, or
otherwise exceeds the adjusted depreciated alue of
improvements betng transferred to the assignee.

5 Determime the aporopr~ate premium oercentaae see Schedule
C). Multip~ b-- the excess if any deri~ed by no. 4.

Example

An assignor is asslgnlng a lease - - - months after
receiving the consent of the Board. Cccupanc~ or the holding
period is derined. to be 107 months. The corsld.eratzon received
is ~l,000,000.

The consideration paid by the assignor was $600,000 while
the current year CCI and redefined base year CCI were 256.4 and
121 1 respect~ve_--. The whoe term was 408 months.
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No inve~tory was included in eit~er consideration.
However, a prenium of $45,055 was paid to the state by the
previous occupant from the $600,000 consideration.

Net Cons_deration Received: ~i,000,000

2. Con.szdera~~on Paid: $600,000
Premium: - 45,055
Net Consideracion Paid: $554,945

3. Ad-i Value Consideration zmoroiernents
.~554,945 X 156.4 = $716 708

121.1

Depreciation:
$716,708 X 107 mos. = -187,960

408 mos.

Adj Dep Value Consideration: - 528,748

Excess: $ -~1,252

5. Premium: Percentage: 45% S 212,063
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ANDSCAP HAWAII IN
2621 Waiwal Loop’ Honolulu, Hawaii 96819 • Phone (808) 836-5332 • Fax (808) 836-5336

October 12, 2004

Governor Linda Lingle
State Capitol
415 South Beretanja Street
Honolulu, Hawaii 96813

Dear Governor Lingle:

I am a business person who owns and manages Landscape Hawaii, Inc., a full service
landscape company with clients such as the Halekulani Hotel, Kahala Mandarin Oriental Hawaii,
Hawaii Prince Hotel, Kakaako Waterfront Parks, Department of Transportation, Turtle Bay
Resort, etc. I employ 135 people on Maui and Oahu and generate over $6,000,000 in revenues.

On June 30, 2004, the Department of Land and Natural Resources conducted an auction
for a State lease in Waimanalo at 41-9 19 Kaulukanu Street. The starting bid for the property was
$4,764. The competition was intense and I ended up making the highest bid at $36,500 per year
(nearly eight times the upset price). I intend to use the property to expand my business by
building a nursery (outdoor plants), shade houses (indoor plants) and field stock trees. I expect
to hire 7 more people.

The problem is that I was supposed to occupy the property on September 1, 2004 as was
stated in the auction bid packet. It is my understanding that the DLNR allowed the existing
lessee (Sylvester Foundation) to stay beyond the day the lease was to expire. It has been over a
month now and I have not been given any date as to when I can occupy the property.

Because of this delay, Landscape Hawaii ,Inc. has and will continue to suffer losses. I
have already discarded over $10,000.00 in plant material which would normally be nursed back
into usable condition if I had occupancy of the property, not to mention the time spent in
communicating with DLNR.

I am hoping that you will intervene on the basis of fairness. The DLNR held a public
auction that was open to everyone. While I followed the process, bid the highest at the auction
and made all necessary payments (including one-half year’s rent) totaling $19,351.68 on June 29,
2004, the DLNR has not followed its own timeframe. Instead, the Sylvester Foundation has been
allowed to continue occupying the property. I was at the Land Board meeting in June 2004 when

coshtrs
Typewritten Text

coshtrs
Typewritten Text

coshtrs
Typewritten Text

coshtrs
Typewritten Text

coshtrs
Typewritten Text

coshtrs
Typewritten Text



Board members told Ms. Candy Lake of the Sylvester Foundation that she needs to start looking
for another place because she would have to leave the property when her lease expired. She has
had four months to relocate.

At that meeting, the Board had denied Ms. Lake’s request for a new lease for this
property. Board members said it was because she had a bad track record as a lessee. DLNR
staff talked about how Ms. Lake did not follow her lease conditions. I do not understand why a
lessee with a bad track record is given preferential treatment and I am hoping that you will bring
some sense of fairness to this situation.

If there are questions, you or your staff may reach me at 330-2697. Thank you.

President & C.E.O
Landscape Hawaii, Inc.



EXECUTIVE CHAMBERS

HON OLU LU

- NDA - NG_E

November 5, 2004

Mr. Kyle Ushijima
President and Chief Executive Officer
Landscape Hawaii, Inc.
2621 Waiwai Loop
Honolulu, Hawaii 96819

Dear Mr. Ushijima:

Thank you for your letter dated October 12, 2004 regarding your concerns that
you have not been able to occupy the property you are to lease from the Department of
Land and Natural Resources (Department).

My office and Department staff are diligently working with the Sylvester
Foundation to vacate the property. I understand an alternative site has been found for the
Foundation and efforts are underway to relocate the animals in an expeditious maimer.

Thank you for sharing your concerns with me and for your understanding of this
situation

Sincerely,

LINDA LINGLE
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A 62-year-old man pleaded airlifted an ailing 63-year-old

fl guilty yesterday to a federal man from the cruise ship Nor-
charge of possession of child wegian Wind and flew the man
pornography he obtained to Honolulu for treatment.
through the Internet. The master of the N egian

H James C. Richardson, a copy Wind called the ast Guard
editor at The Advertiser, ad- at about 4:45 . . to request

— mitted that he purchased the medical as tance for a pas
pornography from 2001 to 2003 senger. HH-65 helicopter
and stored more than 600 child from B ers Point was sent
pornography images on his the p’ which was about 0
home computer equipment. 5 south of O’ahu.

Richardson was permitted to The man was hoisted oard
remain free on a $25,000 ~ the helicopter and fi wn to
cured bond. His sentenc is O’ahu, where he was to St.
scheduled for Dec. 5 b e u.s. Francis Medical Cen r for fur-
District Judge D Ezra. ther treatment, the oast Guard

The ge carries a maxi- said. His conditi n was not
mum sentence of 10 years i~ available yester . /
prison and a $250,000 fine. But — A vertiser st

BY VICKI VIOTfl ond day and committee members • Five objects — a female ki’i with an abstract of the presenta
Advertiser StaffWriter deciding on their reconimenda- (figure), a cutting tool, a rock oys- tion and contact information. In-

A federal panel will take up tions before adjourning. ter pendant, a konane game board dividuals also may submit written
conflicts over Native Hawaiian The agenda is available at and a gourd — originally from statements for consideration by
artifacts from a burial cave at www.cr.nps.gov/nagpra/. Kaw e but now in the the Review Co during
Kawaihae, as well as other e March 13 session will in- ection of waii Volcanoes the meetin
putes over the handlin cul- volv hree newer compl& National Park. Requ s and statemen may
tural objects, in a -day pub- filed b the nonprofit or a- The larger waihae case, in be ed to: Designated F deral
lic hearing set to nvene March tion H Mälama I N~ I~punaO which the hui r uried in the cave 0 er, NAGPRA Review Corn-
13 at the East- st Center. Hawai’ Nei, which s~ks the re- 83 objects fo erly in the muse- ttee, National Park S rvice,

The Nativ American Graves turn t Hawaiian o~yhership ofi um collecti will be discussed 849 C St. NW (2253), W hing
Protection d Repatriation Re- • T1hree funerary’objects from March14. ne of the competin ton, DC 20240. Because~ creased
view Co ttee will meet from 1 M oka’i now ii~,,the Bishop Mu- claimant , the Royal Hawaii security in the Was on area
to 5 p. on March 13 and &30 urn collectioi~I — a rock oyster Acade of Traditional s, may delay mail delivery, copies
a.m. 5p.m. on March 14 and 15 pendant, a ood image and a brough its complaint ab t the also should be faxed to (202) 371-
in e center’s Keoni Auditori cowrie s incide before the co ttee in 5197.

e first day will involve p e- • S tone slabs known as the Septe er. —~

sentations of evidence by the Kal Wawae, still owned by Any ne wishin o schedule a Reach Vicki Viotti at vi4otti
principal parties in each ute, museum but installed for pub- presen don ore the commit- @honoluluadverti~~.c0m or
with public comment on sec- c viewing at a Moloka’i site. tee must su mit a written request 525-8053.

Officials remove animal-shelte foundation from state property
BY ELOISE AGUIAR

Advertiser Windward O’ahu Writer

WA]MANALO — After months

O of delay and several extensions,
the state Department of Land and
Natural Resources has forced the
Sylvester Foundation off20 acres
the organization leased for its no-
kill animal shelter.

The lease on the property had
expired Aug. 9, but the agency
had given the group until Dec.
17 to vacate the property and find
a new home for its 300 animals,
according to DLNR. Subsequent
requests to stay were granted for
Jan. 7, Jan.22 and Feh. 28, DLNR
said.

Eventually the agency sent a
Notice to Vacate, stating that
“any and all persons remaining
on the property after 6:30 n.m.
March 1 shall be subject to ar
rest and prosecution for tres
passing and subject to a fine ofup
to $500 a day,” said Deborah
Ward, DLNR spokeswoman.

Candy Lake, foundation oper
ator, said about 30 DLNR per
sonnel, police and others de
scended on the Wnim.~n~ilo prop
erty yesterday at about 9~.30 a.m.
demanding that she get off the
land in 10 minutes.

“They wouldn’t let me go back
and get my cats,” Lake said. “And

they dumped my mongoose be
cause I didn’t have my permit in
hand.”

Lake said she was able to re
move all the dogs but about 25
cats remained. Although she was
not allowed on the property, she
was able to send a friend in to try
to capture the cats, she said,
adding that the Hawaiian Hu
mane Society also offered to re
turn to the property to trap cats.

Lake said that she had agreed
several times to move and she
was making progress, but a series
of problems plagued hen a prom
ised new home for some of the
animals and herself fell through;

a contractor failed to show up
after being paid; and rain delayed
repairs to a quonset hut she
planned to use for indoor cats.

Nine dogs were placed in ken
nels, chickens were moved to an
other ranch and the cats will stay
at a ranch in Waimänalo, she
said.

The DLNR had worked with
the foundation to find it a new
home and offered it an 119-acre
parcel next to Weinberg Village
in Waimânalo, but the founda
tion had determined that the
property was unsuitable and too
expensive to develop.

“The whole point is they’re

saying we took too long; we’ve
had enough time, but so what,”
Lake said. “Who was it going to
hurt to let us finish? AU we’re
trying to do is help the ~inimals.”

DLNR Director Peter Young
said the state has an obligation to
turn over the property to the new
tenant. “The new tenant has been
waiting for six months to get onto
the land to begin productive use
of it and start to pay rent,” he
said.

The process to release the land
began in August 2003 when the
Board of Land and Natural Re
sources voted to allow public
auction for a new lease term,

Young said.
“Ms. Lake has known for a year

and a half that she would need to
leave the property,” he said. “We
have been extremely patient in
cooperating with her. We have
granted her multiple requests for
time extensions and even assist
ed in locating an alternative prop
erty.”

The DLNR had leased the for
mer foundation land to Land
scape Hawai’i in an auction last
June for $36,500 a month.

Reach Eloise Aguiar at
eaguiar~honoluluadVertiSer
.com or 234-5266.

U 900~ ‘v i.pie~ ‘AnpiiJ I V~

I Leeward O~ahu/N. Shale Urban Honolulu Cenbal O’ahu Windward O’ahu East Honolulu Big Island Kaua’I Maul Maid
Will Hoover James Gonser Rod Ohira Eloise Aguiar Suzanne Roig Kevin Dayton Jan TenBruggencate Timothy Hurley Christie Wilson
525-8038 535-2431 535-8181 234-5266 395-8831 935-3916 245-3074 244-4880 244-4880
whoover@ jgonser@ rohira@ eaguiar@ sroig@ kdayton@ jant@ thurley@ cwilsofl@
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E
All

We have completed the installation of the fencing along the front
processing the final execution of the lease for the site. We have
the instailation of the front fencing, the lot has been vandalized
from happening again1 we are issuing this maintenance right~of~entry

PETER T. YOUNG

DOMDOF ~N~TL~,J
~VAWR ~F4’*1rE

ROBERT K. ~4ASUDA
Df•.Pery Op~~

DEAN N..xANO
ACT~A) DEPlTy F)~CTO~~.

aOAT~~
ALIOF(Oty~(~

ON WA~ R.E3)URC
.‘~M)Co~jy,~~

CONSEkVAT~ .‘~D R~SCLRCES

R~RW)~y AND WLDL~E
HISTOR~ PR1SEXVAT~

ll1.~’J~D R1~RVE~

lAND
STATU PMX~

We are Processing the execution of the lease (General Lease No. S-5708). This right-of
entry will enable you to maintain the site until the lease is fully executed.

Pursuant to the authority granted by the Board of Land and Natural Resources at its
meeting of September 28, 2001, (Item D~), Landscape Hawaii, Inc. is hereby granted a
maintenance right~of~entry permit to occupy, secure, and maintain the premises shown on
the a~ached map in an ordedy manner in compliance with all applicable laws, statutes and

government regulations and subject to the following terms and Conditions:
1. The permit shall commence on March 10, 2006, and end on September ic,

2006, or at an earlier date upon the sole discretion of the Chairperson of the
Board of Land and Natural Resources

2. Landscape Hawaii, Inc. shall procure at its own expense, and maintain
during the entire period of this right-of~entry from an insurance company or
companies licensed to do business in the State of Hawaii, a policy or policies
of comprehensive public liability insurance in an amount acceptable to the
Departm~~~ ($300,000 per incident/$500 000 aggregate) insuring the State of
Hawaii against all claims for persQnal injury, death, and property damage;

STATE bF HAWMJ
DEPARTMENT OF LAND AND NATURAL RESOURCES

POST OFFICE BOX 621
HONOLULU, HAWAII 96809

MAR 10 2006Mr. Kyle Ushijima, President
Landscape Hawaii, Inc.
2621 Waiwaj Loop
Honolulu, Hawaii 96819

Dear Mr. Ushjjirna

Subject: Right.ofEntry Permit to Landscape Hawaii, Inc. for Maintenance of
State land, Waimanajo Oahu, Tax Map Key 4-1-27:016.

of the leasehold and are
been informed that after
In order to prevent this
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Land~cape Hawaii, Inc. Page 2

that said policy shall cover the entire right-of-entry area, including all
improvements and grounds and all roadways or sidewalks on or adjacent to
the said right-of-entry area in the control or use of Landscape Hawaii, Inc.
Landscape Hawaii, Inc. shall furnish the Department with a Certificate
showing the policy to be initially in force and shall furnish a like Certificate
upon each renewal of the policy, each Certificate to contain or be
accompanied by an assurance of the insurer to notify the Department of any
intention to cancel any policy sixty (60) calendar days prior to actual
cancellation. The procuringof this policy shall not release or relieve
Landscape Hawaii, Inc. of its responsibility under this right-of-entry as set
forth herein or limit the amount of its liability under this right-of-entry.

3. Landscape Hawaii, Inc. shall be responsible for cleaning and restoring the
area to a condition satisfactory to the Department of Land and Natural
Resources upon completion of the permit.

4. Landscape Hawaii, Inc. sh’all comply with all laws, statutes, ordinances, rules
and regulations of the Federal, State, and County governments relative to the
use of the subject area including those relating to public health.

5. Landscape Hawaii, Inc. shall indemnify, defend and hold harmless the State
of Hawaii, Department of Land and Natural Resources from and against any
loss, liability, claim or demand for property damage, personal injury, and
death arising out of any act or omission of Landscape Hawaii, nc. under this
approval or relating to or connected with the granting of this approval.

6. Landscape Hawaii, Inc. and its consultants, contractors and/or persons
acting for or on its behalf shall not cause or permit the escape, disposal or
release of any hazardous materials except as permitted by law. Landscape
Hawaii, Inc. and his consultants, contractors and/or persons acting for or on
its behalf shall not allow the storage or use of such materials in any manner
not sanctioned by law or by the highest standards prevailing in the industry
for the storage and use of such materials, nor allow to be brought onto the
right-of-entry area any such materials except to use in the ordinary course of
the maintenance.



Landscape Hawaii, Inc. Page 3

7. Landscape Hawaii, Inc. and its consultants, contractors and/or persons
acting for or on its behalf agree to indemnify, defend and hold the State
hamiless, from any damages and claims resulting from the release of
hazardous materials on the right-of-entry area occurring while Landscape
Hawaii, Inc. and its consultants, conttactors and/or persons acting for or on
its behalf is/are in possession or elsewhere if caused by Landscape Hawaii,
Inc., its consultants, contractors and/or persons acting for or on its behalf.
Thes covenants shall~ survive the expiration or earlier termination of this right-
of-entry.

8. For purposes of this right-of-entry, “hazardous material” shall mean any
pollutant, toxic substance, hazardous waste, hazardous substance, or oil as
defined in pursuant to the Resource Conservation and Recovery Act, as
amended, the Comprehensive Environmental Response, whether existing as
of the date hereof, previously enforced, or subsequently enacted.

9. Landscape Hawaii, Inc. and its consultants, contractors and/or persons
acting for or on its behalf in the exercise of this right-of-entry shall use
appropriate precautions and measures to minimize inconveniences to
surrounding residents, landowners, and the public in general.

10. Landscape Hawaii, Inc. and its consultants, contractors and/or persons
acting for or on its behalf shall not store any personal belongings at the
subject property during the effective period of this right-of-entry.

11. All costs associated with the maintenance within the right-of-entry area shall
be the sole responsibility of Landscape Hawaii, Inc. and its consultants,
contractors and/or persons acting for or on its behalf.

12. In the event any unanticipated sites or remains such as bone or charcoal
deposits, human burials, rock or coral alignments, pavings or walls are
encountered, Landscape Hawaii, Inc. and its consultants, contractors and/or
persons acting for or on its behalf in the exercise of this right-of-entry shall
stop work and contact the State Historic Preservation Division in Kapolel at
(808) 692-8015 immediately.

13. The Department of Land and Natural Resources reserves the right to impose
additional, but responsible terms and conditions as it deems necessary while
this right-of-entry is in force.



Landscape Hawaii, Inc. Page 4

14. Pursuant to the Land Board’s delegation of authority to me to issue rights-of-
entry, I am authorized to waive rent for rights-of-entry for any government-
related project. As your project meets this requirement, I hereby waive rent.

Should you have no objections to the above-mentioned items, kindly sign in the space
provided below and submit the following to the Land Division no later than March 10, 2006:

1. Copy of signed concurrence;

2. Copy of your liability insurance policy.

Should you have any questions, please contact Cecil Santos at our Land Division Office, at
(808) 587-0433 or fax at (808) 587-0455.

Land Board Member
CCCL
Central Files
District Files

I CONCUR:

Landscape Hawaii, Inc., a Hawaii corporation

Bjim~_______~_ March 16,

Its: President

2006



DLNR Log
Charlene
Cecile
Ophelia
Tommy

10/01/06 Called every week at least once and left several messages, no cb

1/23/07 8:07am Called Charlene, im and no cb; talked to Cecile re: fence 4 acres, 3
structures, return fence and more rubbish

1/27/07 9:25am Called Charlene and lm to cb

2/2/07 8:00am Called Charlene but line busy; called Tommy to tell Charlene to
cb
8:40am Called again but no ans from Charlene; talked to Cecile and will
tell Charlene to call me; write list of things still to be done

2/1 6/07 Cecile called re: submitting to City, afIer the fact, the Demolition request
for third domicile on property and to tell Kyle that Charlene said to stop
working on fence and property to go mo-to-mo, then to auction. Cede
said that Charlene said that to him two weeks ago but Cecile wanted to
talk to Kyle the same time that he was processing the Demolition Permit.

2/17/07 9:40am Called Charlene to please call me back to discuss a couple of
concerns
11:30am Called again to say how surprised I am by what she said to
Cecile two weeks ago re: stop everything on property, esp. fence and to go
month-to-month and then property back to auction; please call me as I’m
not sure what’s going on but would like to speak to her
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LANDSCAPE HAWAII INC.
2621 Waiwai Loop Honolulu, Hawaii 96819 • Phone (808) 836-5332 ‘ Fax (808) 83~-5336

FACSI Ii E TJ~ANSMITT

Date : October 13, 2006

To: Charlene DNLR

From: Kyle Ushijima

Phone Number
Fax Number:
Project
Subject:

587—0455

Payments

Number Of Pages Including This Sheet : -

fi Message : Please refer to the attached billing which indicates paymentbeing due for the period of 10/01/06 —— 03/31/07. Per our

fi agreement, the lease was supposed to start on September 1,2006. Our right of way was the only request we had initially

U to get on to the property. We are still in the process of
cleaning the area in which we have discovered debris, such as,

barbed wire, tires, corrugated metal, etc. The State was

supposed to have removed all of the debris mentioned

above. We are trying to keep a good relationship with the

State as being our Landlord but they are not keeping up with

the agreement. Evidently, the various departments are not

communicating with each other. I have already, lost a big

sum of money without any profits. Any assistance you can give

us will be greatly appreciated. I have been excessively patient

fl in this matter. Please respond to this problem and have it
addressed by OctoI~er 19, 2006. We are looking forward to

your continued support in our efforts to remedy this situation

so we can go on with our efforts to excel in our Nursery business,

Aloha, Kyle Ushijima
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COST CENTER: 0520
LANDSCAPE HAWAII INC.

2621 WAIWAI LOOP
~1ONOLULU, HI 96819

FISCAL OFFICE
P.O. BOX 621

HONOLULU, HAWAII 96809-0621
(808) 5az-0353

(~ov~~O7

SOURCE: 1720

DLEASE DETACH AND RETURN ABOVE PORTION WITH YOUR PAYMENT FOR PROPER CREDIT

DOCUMENT
NUMBER

g15708

1:

First Hawaiian Bank
MAIN BANKING REGION
HONOLULU. HAWAII

• —. 59-101

1213

FEB2 2Q~
Date. _________________________

DEPARTMENT OF LAND ND NATURAL RESO RCES

DOCUMENT NUMBER

g15708

TOTAL DUE: $18,250.00
PLEASE DISREGARD THIS BILL IF PAYMENT HAS
BEEN MADE

AMOUNT PAID:

10/01/2006

L1

REFERENCE
~ APPTO BILLING PERIOD DESCRIPTION AMOUNT

DATE NUMBER
C-107683 Balance Due 10/01/2006 - 03/31/2007 RENTALS, LEASED LANDS (10/2006)

CURRENT

Please Make Check Payable To: “Land & Natural Resources”
PAST DUE AMOUNTS MAY BE SUBJECT TO A 1% PER MONTH FINANCE CHARGE AND A LATE FEE

THE STATUS OF YOUR ACCOUNT IS AS FOLLOWS:

18,25000

0.00 0.00 0.00 18,250.00 $ 18,250.00

TOTAL DUE

Pay To The Order of

1•• — I

f. —

.-~-‘-~I~4r.~ V~

STATE OF HAWAII

T~EU≥I I 8~% E30d::!1s QO~t~:
$ 18,250.00

__________________ Dollars

C)
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L NDSCAPE HAWAII INC.
2621 Waiwa Loop. Honolulu, Hawaii 96819 • Phone (808) 836-5332 • Fax (808) 836-5336

February2l, 2007

Mr. Peter T. Young
Chairperson,
State of Hawaii
Department of Land and Natural Resources
Post Office Box 621
Honolulu, Hi 96809

Dear Mr. Young,

Subject: Lease payment and issues remaining per State land, Waimanalo, Oahu,
Tax Map Key 4-1-27:016.

I have made payment to the Fiscal Office, payment date 2/16/07, for the above leased
land for period, 10/01/06 thru 3/31/07. There still remains confusion with regards to the
billing period for which this applies and I would like to clear up this matter. While I was
at the District Office advising Cecile Santos of the payment, I was told that I am to be
notified by Charlene Enoki as to when to make payments and that the District Office was
not aware that I had been sent a Notice of Default.
I received a Right-of-Entry Permit commencing on March 10, 2006 and ending on
September 10, 2006, with a waiver of rent authorized by you pursuant to the Land
Board’s delegation of authority to issue Rights-of-Entry. I complied with all applicable
laws, statutes and govermnent regulations subject to the terms and conditions stated in the
permit. Somehow, the Attorney’s General office was not advised of the agreed upon
waiver of rent as stated in Section 14 of the permit and has since flagged me as a
delinquent lessee. I trust that this confusion can be cleared up once the proper documents
are available to all parties?

If I may briefly review the history of this property with you and outstanding issues with
regards to parties concerned:

May /June 2004 Preliminary walkthroughs ofproperty with Charlene Enoki and
other DLNR representatives. Walkthroughs include individuals
interested in bidding on the property. During walkthroughs,
discussion includes cleanup and restoration of property to
acceptable condition to future lessee.

June 18, 2004 The Sylvester Foundation is denied a Request for Waiver at a
DLNR Board meeting.
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June 30, 2004 Auction date for property, TMK: 14 1-27-16. Landscape Hawaii is
the highest bidder, signs documents and makes partial payment
post bidding.

July 01, 2004 Kyle Ushijima, President of Landscape Hawaii, makes balance of
required payment to the State, effective date July 1, 2004 thru
December 31,2004.

Deadline passes for transfer of the land to Landscape Hawaii. Candy Lake and Sylvester
Foundation still on the property. Landscape Hawaii has paid for the use of the land,
effective date July 1, 2004 thru December 31,2004 and has not yet been able to assume
the property.

End of 2004 Still awaiting eviction of Candy Lake and clean up and transfer of
property to Landscape Hawaii.

March 2005 Candy Lake and the Sylvester Foundation physically evicted from
the property (after 9 extensions).

April 2005 Cecile Santos of the DLNR requests contracts for bids on A-frame
roof from Landscape Hawaii. Bids fax’d to the DLNR office.
Cecile also mentions that he has bids to clean the A-frame - the
names and bid amounts are to be made available to Charlene Enoki
to discuss at meetings.

May 2005 Cecile Santos mentions availability of himself or Bob Medefros to
open the A-frame for wallcthrough for parties interested in
repairing the ceilings, walls, and interior of the house. Cecile also
mentions that four fencing companies are to see the property for
bids on fencing the front and perimeter of the property.

The A-frame is continuously vandalized and broken into. Jalousies
in the A-frame have been broken and/or removed to allow
individuals to enter the house. Parties have taken cabinets,
miliwork, and pipes from the interior of the A-frame plus
plumbing fixtures from the inside and under the house. Dogs and
cats are being fed and boarded inside the A-frame which further
degrades the interior of the house and flooring. Bob Medeiros
boards up the A-frame to curb the break-ins and keep the animals
out of the house.
The garage area is vandalized and the corrugated roof is taken.
The Humane Society is called in to put out cages to remove the
dogs and cats that roam the area, chickens (approx. 30) are
captured and removed. During this time, Candy Lake continues to



illegally return to the A-frame property during the day/evening to
feed animals.
The office domicile is vandalized resulting in the removal of the
entrance porch, screens, windows, and doors. The wind, rain, and
animals can now enter the domicile as the windows and screens are
gone. The weather degrades the interior and exterior of the
domicile beyond the normal ‘Cvear and tear and the floor, carpet,
walls, and ceiling are damaged.

June 2005 All necessary bids are in for the agreed upon provisions offered by
the State to transfer the property to Landscape Hawaii in a clean
and orderly condition, pay for the costs and expenses for disposal,
removal, or storage of the personal property of the prior lessee.

Provisions: Demolish and dispose of Club House, designated facilities and
stockpiles.
Clean and renovate A-frame
Clean and renovate Office area
Clean up possible dumped toxic materials
Remove Matson container

Choice Fencing is assigned Chain-link front fence area and Sun
Systems is contracted for the balance of the perimeter fence area.

July 2005 Per Charlene Enoki: No renovation on A-frame.
A Contractor has been hired by the State to demolish the Club
House which is the third domicile noted on the lease. Contractor is
also to demolish and remove two horse stall areas, miscellaneous
debris, and remove the Matson container.

August 2005 State workers trim and clear the front of the property in
anticipation of Choice Fencing putting up Chain-link fence. Work
to begin the last week of October 2005.

November 2005 State workers again trim and clear the front of the property in
anticipation of the Chain-link fence being installed as work was
not done in October.

December 2005 Chain-link fence fronting the property is finalized.
The day after the fence is in and gates installed, the gate fronting
the A-frame is rammed and the concrete plug holding .the gatepost
upright is dislodged. Choice Fencing is immediately called in to
replace the gatepost. Two days later it happens again and vandals
enter the property, paint the inside of the garage walls with red
paint and leave disparaging remarks re: the DLNR and fencing



property. This time the gatepost is not repaired but heavy chains
and combination locks hold the fence gates closed.

End of 2005: Still lacking the balance of the fencing (perimeter) that was to have
been completed in 2005.
Clean up of property still incomplete.
Transfer of property is incom’plete and lease still not signed.

February 2006 Perimeter fence is partially completed.

March 2006 Right-of-Entry Permit is issued to Landscape Hawaii, Inc. for
maintenance of State land to decrease the amount of vandalism on
the property. Effective date: March 10, 2006 and ending
September 10, 2006. (See Attachment, Right-of-Entry Permit)
However, walkthroughs by Landscape Hawaii representatives
reflect that the fencing is not according to the area designated in
the lease as the boundary of the property. Calls made to the office
of the DLNR requests correction to the fencing error. Also, the
work order was to also include approximately 50’ of chain link
fence abutting the property’s entrance gatepost and front chain link
fence thereby providing security at the gate area fronting
Kaulukanu Street.

General Lease no. S-5708 signed, dated: March 23, 2006 with
effective dates: April 1,2006 and terminating March 31, 2036.
Please note that the lot is now not as described in General Lease
no. S-5708 and the DAGS survey of the property with regards to
Section 11 and its relationship to “Lot 22 of Waimanalo
Agricultural Subdivision, the direct azimuth and distance being...”
being approximately 648.50 feet and subsequently, sections 12, 13,
and 14 of the survey “..to the point of beginning and containing an
area of 19.961 Acres, More Or Less.”.., as the fencing has
removed 4 (four) acres, MOL, from use by Landscape Hawaii.

June 2006 This is the third and final walkthrough with DLNR personnel since
April of 2006, to clarify the situation regarding the mistake in
fencing the perimeter of the property. In attendance: Bob
Medeiros, Cecile Santos, 2 reps from Sun Systems and three reps
from Landscape Hawaii.
The Sun Systems rep., Gary Bianco, site supervisor of the crew
that installed the perimeter fence was asked why they did not
follow the marked, tagged, and cleared perimeter area for the
fence. His response was that Cecile Santos had told them to move
the fence back and away from the marked property boundary.
Cecile Santos was there and acknowledged that yes he had told



them to move the fence line. The group walked the area and there
was consensus that the area in question was incorrectly fenced.
Cecile measured the area fenced off from Landscape Hawaii and
established that approximately 4 (four) useable acres were not
included within the property line.
Sun Systems recommends enclosing the additional 4 (four) acres
along side the already established fence line, rather than removing
the already installed fence line, and joining the two areas with a
livestock gate. The area in question requires approximately 190 T
posts with a 10-foot run, corner posts every 100 feet, and four-
strand wire. At this time, no gate is available along this fence line
area thereby disallowing Landscape Hawaii’s use and/or access to
the 4 (four) acres. The Sun Systems’ engineer there that day
estimated that approximately 6 weeks would be needed to have
manpower and materials available to complete the job. In addition,
the extra 50’ of chain link fence abutting the front gate area is
included in the work order.

Several calls have been made to the DLNR office to find out about
the status of the pending work. No answers are available.

A question remains that if the RFP was for the correct linear run of
fencing as stated by the State from both surveys and walking the
area, what happened to the balance ofmaterials that should have
gone up on the property when the work order was changed to less
than requested? Did the State pay for and not receive the amount of
fencing contracted for?
Another question: If the contract was not executed properly, why is
the lessee being penalized? In other words, why is the present lease
rent for the entire 19.961 acres when it was demonstrated that since
February 2006, 4 (four) useable acres were removed from use to
Landscape Hawaii (approximately 20%). And when will the
balance of the land be returned as is stated in the TMK and be able
to be utilized fully by Landscape Hawaii, the lessee to the land?

June 14, 2006 Landscape Hawaii, Inc. signs a Cooperative Agreement with the
Windward Oahu Soil and Water Conservation District.

September 2006 Right-of-Entry Permit expires. General Lease No. S-5708 to
commence effective immediately as Right ofEntry Permit expires.

State already holds payment for lease as Landscape Hawaii had
paid for the first 6 (six) months of the lease on the day following
the auction date, July 1, 2004. Payment was to have been applied
for period July 1, 2004 through December31, 2004, but transfer of



property did not occur as contracted in original agreement. (See
Attachment 2, Facsimile Transmittal)

Landscape Hawaii begins work on the property to clean up A-
Frame and establish a nursery, plant areas.

October 2006 The City assesses property taxes for three domiciles for the
property when in actuality there are only two — the Club House
was torn down by tiie State in 2005 although it is still reflected in
City records. When will the State notify the City of the change?

December 2006 The AG’s office sends out a delinquency notice for period
10/01/06 through 3/31/07.
Kyle Ushijima calls Charlene Enoki and is told not to pay the lease
rent until she straightens out the matter with the AG’s office.

End of 2006 Fencing is still not completed (perimeter and front gate areas).
Matson container still on property.
Stockpiles of dumped material ofprior lessee still on the property.

January 2007 Kyle Ushijima receives another notice and a letter stating that he is
delinquent with regards to paying the lease rent.
Charlene Enoki specifically tells Kyle Ushijima not to pay until
the lease dates are clarified and on file correctly.

February 2007 This month Landscape Hawaii is faced with A Notice of Default.
(See Attachment, Notice of Default)
Also, Cecile Santos submits Demolition Plan to Planning and
Permitting Dept. that should have been processed in 2005. Is the
City assessment correct now for property taxes? Two and not three
domiciles? Cecile also advises Kyle Ushijima that the property
perimeter fence is to remain as is and will not be corrected by the
State. An error by the State?

Ct~rrent Status:
*the AG’s office shows Landscape Hawaii in arrears for 6 months
lease rent
*Cfty still seeking taxes for 3 (three) rather than 2 (two) domiciles
*Landscape Hawaii is in the process of cleaning the areas that the

State said it would clean, i.e. the stockpile areas, removing the
Matson eontai~er, etc. and starting up the nursery business on
property ~4~k~i )ias ‘gone to weed’ fortwo years



* fencing is still not done according to the perimeter boundary as
designated by the State Survey and front gate area is still
unsecured
*unfenced area and unmarked area of this TMK is open to
squatters and parties entering the area from the Mahailua Street
side — patrolling and restricting access is difficult without proper
boundary lines as reflected in~a fence line
*lease amount reflects the lease fee on 19.96 1 Acres, MOL and~’
does not take into account the unavailable 4 (four)acres incorrectly
fenced off by the Siate in February 2006
*una~jcjpated expenses and work involved with cleaning and
renovating domiciles that have been abandoned and vandalized for
almost two years (from eviction date of Candy Lake)
*the delay in transferring the property (approx. 2 years) to
Landscape Hawaii allowed the property to deteriorate; not securing
the property and donaiciles allowed vandalism, break-ins, stealing
the meter box, stealing the roofmg, breaking windows, removing
doors and porches, etc. to go unchecked. The result is that now
more serious renovations are needed which require authorization
from the Building and Permit Dept.

**what we have today is not what we were led to believe we
would assume two years ago, i.e. condition ofproperty and size of
property.

Mr. Young, as you can see by the above, it has been a frustrating and epic journey for all
parties. You were in the private sector and understand that time represents both money
and opportunity; I felt that I have lost both with regards to this situation. Working with
the State has been frustrating, to say the least.
I have discussed the above problems with Charlene Enoki and Cecile Santos only to fmd
that their hands are either tied or their time is unavailable to work out these problems.
Often it seems that the authority does not go with the responsibility to get things done.

Clarification of the lease rent billing periods and amount due are priorities at this time as
I am not a delinquent lessee. Also, I would hope that the State sees the inequity of
charging me for the entire parcel when I cannot access all the land nor secure the land
from outsiders. I would ask for a lease reduction of20% retroactive to the beginning of
my lease until the matter is reconciled.

As the fencing matter impacts us both, I would ask that the State work with Sun Systems
and complete the perimeter and front gate areas. I would also ask the State to honor its
agreement to clear the land of the stockpiles that pose a hazard to my employees and
areas for nursery and pasture use and to also remove the Matson container.

If it is beyond your delegation of authority to authorize the above, I would request that I
be placed on the agenda for a DLNR meeting to discuss the issues. It would serve both



our interest to have all of this behind us.

If you would like further insight into these matters, please feel free to call me at 836-5332
ext. 24 or my cell,

Sincerely,

Kyle Ushijima,
Preside~nt
Landscape Hawaii Inc.



ASSISTANCE FROM REP. KEN ITO

Begins February 2007:

Information is gathered and shared at meetings held at Rep. Ken Ito’s office at the State Capitol.

Feb. 22, 2007: Meeting with Rep. Ito, Mike Nil, Kyle Ushijima of Landscape Hawaii, and Cindy
Corner to discuss problems with the lease/property and DLNR.

Mar. 27, 2007: Meeting with Rep. Ito, DLNR Dir. Peter Young, Mike Nii, Kyle Ushijima, and Cindy
Corner.
Follow up meeting this time with the DLNR Director to discuss issues relative to the property.
DLNR Director, Peter Young is surprised by the problems as he has not received any information with
regards to the property although information packets have been sent to numerous members of his staff
via Certified/Registered mail.

April 26, 2007: Meeting with Rep. Ito’s Chief of Staff, George Okuda, Mike Nil, Kyle Ushijima, and
Cindy Corner to review actions of the DLNR since last meeting.

May 9, 2007: Meeting with Rep. Ito, DLNR Land Agent Charlene Enoki, George Okuda, Mike Nii,
Kyle Ushijima, and Cindy Corner.
Charlene Enoki represents the DLNR at this meeting as a new Director is being chosen for the DLNR.
She discusses the problems and says the DLNR will work to eliminate the problems that have

obstructed the business operations of Landscape Hawaii at the property in Waimanalo.

RESULTS OF MEETINGS

After the last meeting of May, 2007 the DLNR called to say that they would be on the property the next
few months doing work.

In July/08: The DLNR completed 50’ of chain-link fence, removed piles of debris, demolished andremoved a Matson container which was too rusty to remove in one piece and was deemed a hazard.

In Nov/08: The perimeter fence was secured and fmalized. Landscape Hawaii has been waiting since
November 2005 for the completion.

Kyle Usbijima has requested another meeting with Charlene Enoki and called/left messages sinceOctober ‘08 with the results ofno call back or correspondence from the DLNR.
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PE1’ERT. YOUNG
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SILAS!) OF LAND SAl) NATURAL. RESOURCES
CCD.4MISSI(C~ ON ~VATER RESOURCE MANAGEMENT

ROBERT K. MASUDA
DEPI!r( DIRECTOR

AQUATIC RESOURCES
HOATLNG AND OUEAN RECREATION

BUREALOF CONVEYANCES
COMMISSION ON WATER RESOURCE MANAGEMENT

CONSERVATION AND CO LLENDS
CONSERVATION AND RESOURCES ENFORCEMENT

ENCIF.EERCSO
FORESTRY AND WU.DLWE
HISTORIC PRESERVATION

KAIICOLAWE ELANO RESERVE COMMISSION
LAND
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Ref. :OD-GL5 708

Certified Mail: 7373 8099

LANDSCAPE HAWAII INC.
2621 WAIWAT LOOP
HONOLULU, HI 96819

Dear Less6e:

‘p B_4 ~_ 3 L. es-~~ ‘4-Gb

Sp~i-e_€ 14~4’ .-~ Z~M~ ~ 14T~

/~dO’Z~.$ ~9wiS’p*~.J.

~ Git~c.~LSL~ 1TL-O .4d’ Do L407

-~ A—~OL’IJvf-~

~ eze-r’.. ‘7 ‘€4 1R..D ~
/-Sø 7 ~ A~7 £4-’4 ii ~- ~ ~

t~’pR~Lt~ 3/~7/o7.

NOTICE OF DEFAULT

Pursuant to the authority granted me by the Board of Land and Natural Resources at its
meeting of January 11, 1980, and the breach provision contained in General Lease S-5 708 you
are hereby served a Notice of Default on said lease for failure to do the following:

x Keep lease rental payments current

Post required Performance Bond

Post required Fire Insurance Policy

Post required Liability Insurance Policy

Other:

D Our Fiscal Office informs us that you are in arrears in lease rental in the amount of$18,250.00 covering the period April 1. 2007 to September 30, 2007.

You are hereby given thirty (30) days from the date of receipt of this letter to cure the
above-described breach.

LINDA UNCLE
GOVERNOR OF HAWAII

STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES

POST OFFICE BOX 621
HONOLULU, HAWAII 96809

April 20, 2007 C 24~L&iu& F.Caf.c.e oc~

“ 12~ñUL7
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• ~ HONOLULU. 1-lawall
968209713

1424030012 -0097
01/12/2008 (808)423-3930 10:35:53 AM

Sales Receipt
Product Sale Unit. Final
Description Oty Price Price

WAIHANALO HI 96795 $1.65
Zone-i First-Cl ass
Large Env
5.10 02.
Return Rcpt (Green Card) $2.15
Certified $2.65
Label 70072560000104650825

Issue PVI: $6.45

HONOLULU HI 96613 $1.65
Zone-O Fl ret-Cl ass
Large Env

5.10 02.
Return Rcpt (Green Card) $2.15
Certified $2.65
Label fl: 70072560000104850818

Issue PVI: $6.45

HONOLULU HI 96813
Zone-0 First-Class
Large Env
5.10 02.
Return Rcpt (Green Card)
Certified
Labil N:

Issue PVI:

HONOLULU HI 96813 $1.65
Zone-O First-Class
Large Env

5.10 oz.
Return Rcpt (Green Card) $2.15
Certified $2.65
Label Ii: 70072560000104850795

Issue PVI: $6.45

HONOLULU HI 96609 $1.48
Zone-0 First-Cl ass
Large Env
5.00 02.
Return Rcpt (Green Card) $2.15
Certified $2.65
Label N: 70072560000104850788_

Issue PVI: $6.28

HONOLUI_U HI 96813 $1.65
Zone-O First-Class
Large Env
5.10 oz.
Return Rcpt (Green Card) $2.15
Certified $2.65
Label i~: 70072560000104850771

Issue PVI: $6.45

HONOLULU HI 96813 $1.65
Zone-U Ft rst-Cl ass
Large Env
5.10 02.
Return Rcpt (Green Card) $2.15
Certified $2.65
Label 0: 70072560000104850764

Issue PVI: $6.45

HONOLULU HI 96809
Zone-O First-Class
Large Env
5.10 02.
Return Rcpt
Certified
Label

Issue PVI:

Total: $51.43

Paid by:
~EX $51.43

Account : )(XXXXXXXXXXX1000
Approval : 569198
Transaction 0: 302
23 903130029 5514703065

Order stamps at USPS,com/shOP or call
1-800-Stamp24. Go to USPS.com/clickflshiP
to print shipping labels with postage.
For other information call 1-800-ASKUSPS.

611 iN: 1000302392971
Clerk: 11

All sales final on stamps and postage.
Re unds for guaranteed services only.

~L~Lk \~
~4

$1.65

$2.15
$2.65

70072560000104850801

$6.45

$1.65

(Green Card) $2.15
$2.65

70072560000104850757

$6.45

L:z
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Complete Items 1, 2, and 3. Also complete
item 4 If Restricted Delivery Is desired.

~ Print your name and address on the reverse
so that we can return the card to you.

~ Attach this card to the back of the mailpiece,
or on the front If space permits.

1. Articlb Addressed to:

~1o o~~s

~

~-k~v\ \-k~i 9c2~
2. ArtIcle Number

(Transfer from service ldb6

PS Form 3811. February 2004

A. Slg~ature

x’-/
B. Rec~A

/ c~
D. Is delivery address different from item 1? 0 Yes

If YES, enter delivery address below: 0 No

3. ~ervlce Type
D~Certlfled Mall 0 Express Mall
C Aeglstered C Return Receipt for Merohaii
C Insured Mall C G.O.D.

4. RestrIcted Delivery? (Extra Fee) 0 y~

SEN. 7MPLETE THIS SECTIO

• C~. ... s’i2, and3.Alsäcomplete
Item -.. Aricted Delivery is desired.

~ Print yot~. ~iame and address on thereverse
so thalwe can return the card to you.
Attach this card to the back of the mailpiece,
or on the front If space permits.

1. Artlci.~ Addressed to:

PG ~ ~

~
2. Article Number

(Transfer from service label)

PS Form 3811, February 2004

3. Se ce Typo
Certified Mall
Registered

C insured Mall
4. Restricted Delivery? (Extra Fee) Q Yes

7007 2560 0001 0485 0757 —

Domesti~~~ri~1ecep 95a2-M~

SENDER: COMPLETE THIS SECTION

Completeltems 1,2;.and3. Also com~Iete
item 4 If Restricted Delivery Is desired.

~ Print your name and.address on the reverse
so that we can return the card to you.

G Attach this card to the back of the mailpiece,
or on the front If space permits.

1. Article Addressed to:

B. Received by~ ate of Deli

D. Is delivery address different from item 1? C Yes
If YES, enter delivery address below; C No

~i)~$O9
2. ArtIcle Number

(Transfer from service label)

PS Form 3811, February 2004

3. ServIce Type
‘~.l Certified Mall

O~RegIstered
0 Insured Mall

0 Express Mall
C Return Receipt for Merthan
C C.O.D.

C Yes

102595-02-M

SENDER: COMPLETE THIS SECTION

~‘ Complete Items 1, 2 and 3. Aiso complete
item 4 If. Restricted Delivery Is’ desired.

~ Print your name and address onthe reveres
so that we can return the card to you.

U Attach this card to the back of the malipiece,
or on the front If space permits.

1. ArtictS Addressed to:

A. Slgnatu

B. RogqlVed by (P~ted Name)

N ~“iie 1c~
0. Is delivery address different fiom Item 1

If YES, enter delivery address below:

C Agent
C Addre

C.D eofDl

7007 2560 0001 0485 0818
Domestic Return Receipt - ,102595-02-M

A. Slgnatu

x
B.. ReceIved ~y

ECTION ON DELIVERY

- C Agent
DAddres

e) ‘~T’!~~ à~li~

~v~i ~-~J\L~X ~LV~L~ ~v~oV~’

0. Is delivery add ron S

If YES, enter delivery address below:.• C No

C Express Mall
C Return Receipt for Merohanc
C C.O.D.

• . ECTION ON DELIV -

A. Slgnatu

x t

\-Lu~kfo~~ Ai~

4. RestrIcted Delivery? (Extra Fee)

7007 2560 0001 0485 0788

Domestic Return Receipt

OMPLETE THIS SE ‘ • •

C Agent
C Addres~

C. ate fD

C Yes
C No

\A3o4j ~r~o~ub ~J\~~\ t~S&~oC
Yo~rn~ 42U

~Kc~%))~Lo \-k~
S

~. Service Type
~cemtlfied Mall
C~egisterod
C insured Mall

C Express Mall
O Return Receipt for Metohan
C 0.0.0.

4. RestrIcted Delivery? (Extra Fee) Q Yes

2. ArtLi~lu Numbor
rn~nRfer from service label)

7007 2560 0001 0485 0825
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I .CornpiotelternS 1, 2;and 3. Also complete
Item 4 if Restricted Delivery Is desired.

B Print your name and address on the reverse
sotirat ~e can return the card to you.
Attach.this card to the back of the mailpiece,
or on the front if space permits.

1. Artio)e Addressed to:

~ ‘~J\&&) ~

~ ~3ko±t~ ~

2. Article Number
(Transfer from service label)

PS Form 3811, February 2004

SENDER: COMPLETE THIS SECTION

• Complete Items 1, 2, and 3. Also complete
Item 4 If Restricted Delivery Is desired.

B Print your name and address on the reverse
so that we can return the card to you.

B Attach.this card to the back of the mailpiece,
or on the front If space permits.

1. Artk.o Addressed to.

U~

3. S Ice Type
Certified Mall

C Registered
C insured Mail

4. RestrIcted DelIvery? (Extra Fee) []y~

7007 2560 0001 0485 0764 o2~M-1

Domestic Return Receipt

~c4~X-~ v~Q1r~
~

\ -~ lb
2. ArtIcle Number

(Transfer from service label)

PS Form 3811. February 2004

SENDER: COMPLETE THIS SECTION

Complete Items 1 2, and 3. Also cdmplete
Item 4 If Restricted Delivery Is desired.

B Print your name and address on the reverse
so that we can return the card to you.
Attach this card to the back of the maripiece,
or on the front If space pennits.

1. Article Addressed to:

3. S9rvtce Type
/~ertlfied Mall

~ C Registered

C Insured Mail
4. Restricted Delivery? (Extra Fee) C

COMPLETE THIS SECTION ON DELIVERY

A~Slgn~ture ‘‘• . ~ ~
• . Aäent~

~ ~I4’~Ø~ : C Addresr

B. Rec~~( - C. .Doc!:’ liv

D. Is delivery address diffemflt from Item 7J~.. • Ne5
If YES, enter delivery 8~ddi~ess.bei9W’

\?qy~t~ ~ ~ ~. ~~ ~tm Fee)

2. Article Number 7007 2560
(Transfer from service label)

PS Form 3811, February 2004 DomestIc Return Receipt

SENDER: COMPLETE THIS SECTION

• Complete Items-i, 2, and3. Also complete
• Item 4 if Restricted Delivery Is desired.
Print your name and address on the reverse
so that we can return the card to you.

B Attach this card to the back of,the mailpiece,
or on the front If space permits.

1. Article Addressed to:

A. Signature

x
B. Receê~iQ~ ~ C. D o of llv

/1

0. Is delivery address different from Item 1? C es
If YES, enter delivery address below: C No

A. Signs l’e
C Agent

X Address~

0. aiDe eiB. RecwA~ / / ~

0. is delivery address different from item
If YES, enter delivery address below:

C Yes
DNa

C Express Mail
C Return Receipt for Merohandi
C C.O.D.

I • . I I

A.SI atU

x
B. R l~ tj5j~j4~

C Agent
C Address

C.D eof live

D. Is delivery address different from item 1? Yes
If YES, enter delivery address below: C No

C Express Mail
C Return Receipt for Merchand
C 0.0.0.

Domestic Return Receipt

7007 2560 0001 0485 0771

‘~JLV\ \\o

‘vv~ ~~E:$~
3. ServiCe Type

~Cerflfied Mall
C Registered
C insured Mall

C Express Mail
C Return Receipt for Merohan
C C.O.D.

Dyes

0001 0485 0795
— 9~2595-UZ~td

I I 1

C Agent
C Address

c~)Q~1\ c~QL ~Q~\vY\~\CA5

~ U
\-~c~ ‘~.

\4~ ~2’6~

3. Spvlce Type
,—~çertlfled Mall

C Registered
C Insured Mail

CI Express Mall
C Return Receipt for Merohanc
C C.0.D.

4. Restricted Delivery? (Extra Fee) I] Yes

2. Article Nurirbor 7007 2560 0001 Q485O~
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U.S. Postal Service1~.1
CERTIFIED MAILTM RECEIPT
(Domestic Mail Only; No insurance Coverage Provided)

~iAnr1~4,1j

E~?’~’~ ~L ~ S ~
Postage S

Certified Fee ~26~

Return ReceiptFee $2.15~
(Endorsement Required)

(EndorsementRequfred) 2008 A)
Restricted Delivery Fee $0 00

Total Postage & Fees $ ~

1)Lt~i~
~-?~i---~. ~ J.w

~‘~.Ep ~L).I -...~-.-..
City Stem ZIP.4

. .na
.~.A 1

PS Form 3800. August 2006 See Reverse for Instructions

U.S. Postal Service;r,
CERTIFIED MAIL~1 RECEIPT
(Domestic Mail Only; No Insurance Coverage Provided)

—-—~‘~ visit our website at ww

.venri -
~ ‘. .~CJI~r

~kt.~$ .. .
City State. ~P+1~~ ~ ‘~g ~

Ill. -. •f~ Th1~IimrtTre1r~

U.S. Postal ServiceTSl
CERTIFIED MA1LTM RECEIPT
(Domestic Mail Only; No Insurance Coverage Provided)

Return Receipt Fee -

(Endorsement Required)

Restrtcted~ -. —

(Endorse—-~

~rr - - . .

r~ ~JT~SE
Postage $

42.6~
Certified Fee ~~p~IN o~

. $..~17vReturn Recetpt Fee • tie
(Endorsement Required)

Restricted DelIvery Fee
(Endorsement Required) I z ~

$6.4~ 0t~i’~2 a
Total Postage & Fees $

~
~LV~ ~ü. .Q-oQ~4

~free~~t,~2.; ~ / 1~
orPOBox. ‘~-~ 5~
~ ~
lsasesa~eteuj.vIvri~!rJq~~,. -

&.ik~ffJ..

-
~tyStae.Z1P+4j~~ ~

~s,mt:t.Iew~Ja!,t.

U.S. Postal Servicer.
~ CERTIFIED MAILjr.i RECEIPT
p- (Don~estic Mall Only; No Insurance Coverage Provided)

For deliver-v information visit our website at www.usp5.com0

j~ __

Postage I

Certified Fee

~ (End en~e~ ____

Ci (~drseme~~ — __

Total Postage & Fees

- U.S. Postal Service
CERTIFIED MAILTri RECEIPT
(Domestic Mall Only; No Insurance Coverage Provided)

Return Receipt Fee
(Endorsement Required)

Restricted Delivery Fee
(Endorsement Required)

- - - See Reverse br instructions

~ID Street. Ap - No; P. ri
r’- PC SoN ~

City.Stare 4 e p

A ê i~l~ ii ‘L~ S
PS Form 3800, Au.ust 2006 -. See Reverse for iftstrtJcjlOn



U.,

ci

ci
ci
ci

ci-n
U,
Ill

ci
ci

U.S. Postal ServiceTr.,
CERTIFIED MAILrr RECEIPT
(Domestic Mail Only; No Insurance Coverage Provided)

For delivery information visit our websiteci

Lfl

ci

ci
ci
ci

ci

U.,
ru

S

Return Receipt Fee
(Endorsement Required)

Restiicted Deilvety Fee
(Endorsement Required)

Certified Fee

-

01/12/2008Total Postage & Fees $ $6.28
Sentr

ci ~

ci Slreef~Aptr- ol~PO Box No~ ~ Q~ ~g:Cx~~
Oily, SWJ.~ 2iP+4

PS Form 3800. August 2006

t’~L~Q

41
See Reverse or nstrUctmns

U.S. Postal Servicetr.i
CERTIFIED MAILTt. RECEIPT
(Domestic Mail Only; No Insurance Coverage Provided)

Total Postage & Fees



~1L~fO6~ tt*ij~

~, 2~Co~ ~k I~~qr;j~L r~
c~&~r~.4 ~t141~ SL~

-~:;: 3.~QMI~. ~O.xrt4 rcj~~ ~
\i LI

~

~O~td:
~ La~ ~ DU~

LI
LI
LI
LI
LI
LI
LI
LI
LI
LI
LI
LI
LI
LI
LI
LI



January 11,2008

Ms. Charlene Enold
Dept. ofLand and Natural Resources
Post Office Box 621
Honolulu, HI 96809

Dear Charlene,

Li
- LANDSCAPE HAWAII I

2621 WaIwal Loop •HonoluIu, Hawaii 96819 • Phone (808) 836-5332

wtv~
o~’

~

~*v.rg~ 2~’3, 2.008 ~ L~L( w’
1o~cL&~r2~4(o~
I—
~~OSrL~r~&r

~.t~o~at ~ 4&,. ov~ ~ 1 2..O0~Subject: Lease payment and issues remaining per State Lai~,
Tax Map Key 4-1-27-016.

After our discussion on Tuesday, December 18, 2007,1 thought it would be best ifI
summarized our predicament regarding Landscape Hawaii’s Lease land in Waimanalo.

At this time, the immediate concerns are: the Lease rent amounts do not correspond to the
Leasó payment schedule and therefore generate unwarranted delinquency notices, the
matter ofa missing meter box;, and the incorrect fencing ofthe property.

The State’s billing and scheduled payments are incorrect with regards to one another and
~ the actual date that we assumed the property. Charlene, as you know, I signed the Lease

at your request and urging with an incorrect commencement date, with the understanding
that a correction would be forthcoming with both sides performing as requested in the

U Lease agreement. Please advise the Fiscal Office ofthe correct dates aria amounts asLandscape Hawaii continues to receive unwarranted delinquency notices that have
impacted Landscape Hawaii’s credibility with its Bond and insurance companies.

The State voluntarily allowed Candy Lake and the Sylvester Foundation to remain on the
property unsupervised six months beyond her given eviction date ofJune 2004. A raid

~ ultimately removed her in March 2005. At the time ofthe auction and eviction action,
Landscape Hawaii received numerous phone calls and threats regarding the impropriety
of removing the animal sanctuary. I took many of the calls myself and explained the

U reality of the situation at the sanctuary with regards to drugs being sold there, discoveringdrug paraphernalia in the domiciles, and finding fighting chickens ‘housed’ there for a
fee. In fact today we are still plagued by individuals who either try to buy or sell drugs in

[] what they believe is a safe haven for drug business, the former animal sanctuary.

After the eviction, the State virtually abandoned the property for over a year and did

[} nothing to facilitate the transfer of the property to Landscape Hawaii. Instead, the State



-

LANDSCApE HAWAII INC.
2621 Waiwa, Loop • Honolulu, Hawaii 96819 • Phone (808) 836-5332 • Fax (808) 836-5336

January 11, 2008

Ms. Charlene Enoki
Dept. ofLand and Natural Resources
Post Office Box 621
Honolulu, Hi 96809

Dear Charlene,

Subject: Lease payment and issues remaining per State Land, Waimanalo, Oahu
Tax Map Key 4-1-27-016.

After our discussion on Tuesday, December 18, 2007,1 thought it would be best ifI
summarized our predicament regarding Landscape Hawaii’s Lease land in Waimanalo.

At this time, the immediate concerns are: the Lease rent amounts do not correspond to the
Lease payment schedule and therefore generate unwarranted delinquency notices, the
matter of a missing meter box;, and the incorrect fencing of the property.

The State’s billing and scheduled payments are incorrect with regards to one another and
the actual date that we assumed the property. Charlene, as you know, I signed the Lease
at your request and urging with an incorrect commencement date, with the understanding
that a correction would be forthcoming with both sides performing as requested in the
Lease agreement. Please advise the Fiscal Office of the correct dates anä amounts as
Landscape Hawaii continues to receive unwarranted delinquency notices that have
impacted Landscape Hawaii’s credibility with its Bond and insurance companies.

The State voluntarily allowed Candy Lake and the Sylvester Foundation to remain on the
property unsupervised six months beyond her given eviction date ofJune 2004. A raid
ultimately removed her in March 2005. At the time of the auction and eviction action,
Landscape Hawaii received numerous phone calls and threats regarding the impropriety
of removing the animal sanctuary. I took many of the calls myself and explained the
reality of the situation at the sanctuary with regards to drugs being sold there, discovering
drug paraphernalia in the domiciles, and finding fighting chickens ‘housed’ there for a
fee. In fact today we are still plagued by individuals who either try to buy or sell drugs in
what they believe is a safe haven for drug business, the former animal sanctuary.

After the eviction, the State virtually abandoned the property for over a year and did
nothing to facilitate the transfer of the property to Landscape Hawaii. Instead, the State



issued a Right-of~~n~ permit in March 2006: the Right-of~E~~ permit not issued for
the sake ofLandscape Hawaii but in response to the vandalism and flnther damage to the
property and buildings while the State remained in control of the property. The property
was finally transferred to Landscape Hawaii in September 2006. Why the original
transfer did not Occur two years earlier in September 2004 is still unclear and the question
still remains unalzswered Nevertheless due to the fault of the State in not upholding the
conditions of the auction agreement and Lease agreement and not transferring the
property in 2004, Landscape Hawaii has now incurred additions] and unexpected
expenses along with lost revenues ofapproximately $420,000 for the last three years. In
the meantime, in good faith from Landscape Hawaii, the State has received a payment for
deposit (6 months lease rent in 2004) as well as an additional 6 months ofLease rent
(February 2007) for an approximate total of $36,500.00. Along with those payments,
Landscape Hawaii paid fees for the cost of documents, the conveyance tax, and
advertising costs related to the Notice of Sale document. Landscape Hawaii continues to
hold a Bond on the property, pay for insurance, and also pays City taxes for the domiciles
on the property.

The removal of the meter box that occurred again while the State was in control of the
property and Candy Lake was still there is another major obstacle for Landscape
Hawaii’s business operation. The domicile on the first level had the meter box and
electricity — this was noted during walkthroughs prior to the auction. Also noted during
the walkthroughs was the fact that there was a family living in the domicile, indicating
that the building was in a livable condition in 2004. When Landscape Hawaii was finally
given access to the property in 2006, the condition of the buildings was no longer what
was viewed during the walkthroughs and not what we were led to believe we were
bidding on at auction. Through no fault ofLandscape Hawaii, the domicile now sits in an
abandoned condition, i.e. without a meter box and electricity, vandalized, missing
windows and screens, and needing major renovation. The State must act responsibly and
fairly and return the property to the condition observed during the Wa&throughs Without
a meter box and electricity, an effective business operation cannot proceed.

The incorrectly installed perimeter fence that virtually obstructs access to four useable
acres has still not been addressed. At a meeting at Rep. Ito’s office on May 9, 2007, you
suggested that we correct the fence issue ourselves. We would agree to that, however,
before work begins, we would like to receive a written agreement that stipulates that
Landscape Hawaii will be compensated by way of lease credit for the material and work
expenses. Also, there should be credit given for the portion and time that the area
(approximately 20%) remains unavailable to Landscape Hawaii due to the incorrect
fencing ofFebruary 2006.

Also, in addition to the incorrect fencing of the four acres, there is the issue of the
missing 50’ chain-link return fence abutting the lower gate. We would prefer that the
State remedy that portion of the fence as soon as possible.

There was some State activity on the property in June and July 2007, as State workers
demolished and removed abandoned sheds and construction material from the property.



We look forward to more activity from the State in 2008. Aside from that, little else was
done to correct the remaining problems. Along with the immediate concerns afready
mentioned, the Matson container is still parked on the first level awaiting removal and
other additional junk is scattered throughout the property.

Charlene, before we went to auction, I was advised by an agent of the State that to get
action on the property after the auction, it would be necessary to sue the State. I decided
not to proceed via a lawsuit but instead I gave the State the benefit of the doubt and
assumed that the State would live up to its obligations and promises. I have been patient
but fmancial losses are prompting me to reconsider. The corrected billing amount and
scheduling to the Fiscal Department should also take into consideration the added
expenses incurred by Landscape Hawaii to get the property up and running while we
address these issues with the State.

I thank you for your attention and help in these matters and I await hearing from you.
Please feel free to e-mail me at kyle@landscapehj corn or cell or office 836-
5332 ext-24.

cc: Gov. Linda Lingle
Lt. Gov. Duke Aiona
Laura Thielen, Chairperson
Rep. Ken Ito
Sen. Fred Hemmings
Rep. Tommy Waters
Waimanalo Ag. Association

“Enclosures”

See Kyle Ushijima
July 9, 2012
email.

Kyle Ushijima, President
Landscape Hawaii, Inc.



WHAT ThE STATE AGREED TO DO

- Tear down one domicile that was beyond repair or renovation
- Tear down barn/stall structure deemed dangerous and unstable
- Fence property perimeter in addition, install 6’ high, 50’ chain-link return fence

on the first level. The original fencing was removed to allow State contractors
access to the property.

- Clean up and make available two buildings on the property for assumption by
Landscape Hawaii (these two l~uildings were lived in at the time of the initial
walkthroughs and after the audion was finalized)

- Remove stockpiles (2) ofdumped items from prior lessees
- Remove Matson container
- Clean up and remove debris in areas and removejunk, i.e. barbed wire, 50-gal.

drums, old tires, discarded lumber and telephone poles from the four levels of the
property

WHAT TI~ STATE HAS DONE

- Tear down one domicile that was beyond repair or renovation
- Tear down barn/stall structure deemed dangerous and unstable
- Incorrectly fence a portion ofthe property disallowing access to approximately 4

(four) acres ofuseable area; ignored chain-link return fencing on first level.
- Abdicate responsibility for the two remaining buildings on the property
- Ignore the stockpiles and allow grass and shrubbery to grow over the stockpiles

making it more difficult to identii~ and remove the rubble
- Ignore the Matson container on the property
- Ignore the junk that still remainj scattered throughout property

WHAT LANDSCAPE IIAWAJj HAS DONE

- Pay the entire Lease rent amount for the use ofthe property despite not having
access to the entire parcel (less 4 useable acres)

- Pay Lease rent amounts that do not corresponcj to the Lease payment schedule
- Receive multiple Delinquency notices without reason.
- Waited almost two years and then assumed unexpected expenses and downtime to

get the property up and running due to the fact that the property had “gone to
weed” from the more than two years that it was neglected by the State.

- Assume the A-frame structure and reconstruct the domicile to make it livable, i.e.,
new roof clean and gutting the inside to remove the mold, floorin& and walls that
had deteriorated due to abandonment, neglect, and constant vandalism.



WHAT NEEDS TO BE DONE

- Renovate and repair the two-stoiy building i.e., replacing the broken windows,
stolen screens, missing doors and deal with the malicious vandalism and general
deterioration ofthe building. Also deal with the meter box issue — a meter was
seen and was in working order during the walkthroughs and up to and after the
bidding was conducted and finalized. The family living in the two-story house
vacated at the end ofAugust 2004, at which time the meter was still in the
building. The meter box disappeared while the former Lessee was allowed to
remain on the property during the 9 extensions given to her (evicted late March
2005). The meter box is a major obstacle for Landscape Hawaii as HECO
considers the property abandoned and does not ‘grandfather’ the structure for
electricity. The result is that now authorization may be required from the Building
and Permitting Dept. to bring the building to Code as a functional facility office
for Landscape Hawaii.

- Con-ect the fencing and include the surveyed area to make the entire property
accessible to Landscape Hawaii. As suggested by Sun Systems representative -

add an additional enclosed area to the already established fence line rather than
removing the existing fence line. Join the two areas with a livestock gate.

- Add the agreed upon 50’chain-ljpj~ return fence abutting the lower gate area.
Repair the A-Frame chain-link fence front gate post

- Straighten out the agreed upon date for Lease commencement taking into
consideration the Right-of-Entry permit dates and lease payment exemption for
said period.

- Immediately move Dthnquency notices on 111 for Landscape Ha all.
- Within two working days, send a letter to Landscape Hawaii stating that the

Delinquency notices were incorrectly sent; Landscape Hawaii can then
forward this letter to necessary parties.

- Advise the City of the fact that there are two domiciles on the property rather than
three as Landscape Hawaii is still being taxed for three.

- Remove the Matson container.
- Remove the stockpiles and additional junk/rubble scattered on the property.

ADDmON&JJ INFORMATION

- Dunng the initial Wa1kthroug~ those interested in bidding on the property were
not allowed to walkthrough the A-frame or view the entire upper level as the
Lessee would not agree to a walkthrough. Viewers were prohibited from viewing
the perimeter of the property. An abandoned shed not viewed at the time now
remains on the property.
What Landscape Hawaii ultimately received in 2006 is not what was seen during

the initial walkthroughs of2004.
- Although without merit and good reason, Default Notices were sent out by the

State to Landscape Hawaii. These Default Notices, now on record for Landscape
Hawaii have affected the credit history and worthiness ofLandscape Hawaii; this



has negatively impacted the ability ofLandscape Hawaii to lease State property at
Kapalaina Military Reservation, State Harbors Division. The Default Notices
have also jeopardized the credibility ofLandscape Hawaii with its Bond
Company, First Insurance.



February 21,2007

Mr. Peter T. Young
Chairperson,
State ofHawaii
Department ofLand and Natural Resources
Post Office Box 621
Honolulu, Hi 96809

Dear Mr. Young,

Subject: Lease payment and issues remaining per State land, Waimanalo, Oahu,
Tax Map Key 4-1-27:016.

I have made payment to the Fiscal Office, payment date 2/16/07, for the above leased
land for period, 10/01/06 thru 3/31/07. There still remains confusion with regards to the
billing period for which this applies and I would like to clear up this matter. While I was
at the District Office advising Cecile Santos of the payment, I was told that I am to be
notified by Charlene Enoki as to when to make payments and that the District Office was
not aware that I had been sent a Notice ofDefault.
I received a Right-of-Entry Permit commencing on March 10, 2006 and ending on
September 10, 2006, with a waiver of rent authorized by you pursuant to the Land
Board’s delegation ofauthority to issue Rights-of-Entry. I complied with all applicable
laws, statutes and government regulations subject to the terms and conditions stated in the
permit. Somehow, the Attorney’s General office was not advised ofthe agreed upon
waiver of rent as stated in Section 14 of the permit and has since flagged me as a
delinquent lessee. I trust that this confusion can be cleared up once the proper documents
are available to all parties?

IfI may briefly review the history of this property with you and outstanding issues with
regards to parties concerned:

May/June 2004 Preliminary Walktbrougha ofproperty with Charlene Enoki and
other DLNR representatives. Wa&throughs include individuals
interested in bidding on the property. During Walkthroughs,
discussion includes cleanup and restoration ofproperty to
acceptable condition to fitture lessee.

June 18, 2004 The Sylvester Foundation is denied a Request for Waiver at a
DLNR Board meeting.



June 30, 2004 Auction date for property, TMK: 141-27-16. LandscaPe Hawaii is
the highest bidder, signs documents and makes partial payment
post bidding.

July 01, 2004 Kyle Ushijima, President ofLandscape Hawaii, makes balance of
required payment to the State, effective date July 1, 2004 thru
December 31, 2004.

Deadline passes for transfer of the land to Landscape Hawaii. Candy Lake and Sylvester
Foundation still on the property. Landscape Hawaii has paid for the use of the land,
effective date July 1, 2004 thru December 31, 2004 and has not yet been able to assume
the property.

End of2004 Still awaiting eviction of Candy Lake and clean up and transfer of
property to Landscape Hawaii.

March 2005 Candy Lake and the Sylvester Foundation physically evicted from
the property (after 9 extensions).

April 2005 Cecile Santos of the DLNR requests contracts for bids on A-frame
roof from Landscape Hawaii. Bids fax’d to the DLNR office.
Cede also mentions that he has bids to clean the A-frame - the
names and bid amounts are to be made available to Charlene Enoki
to discuss at meetings.

May 2005 Cecile Santos mentions availability of himself or Bob Medeiros to
open the A-frame for walkthrough for parties interested in
repairing the ceilings, wails, and interior of the house. Cede also
mentions that four fencing companies are to see the property for
bids on fencing the front and perimeter of the property.

The A-frame is continuously vandalized and broken into. Jalousies
in the A-frame have been broken and/or removed to allow
individuals to enter the house. Parties have taken cabinets,
millwork, and pipes from the interior of the A-frame plus
plumbing fixtures from the inside and under the house. Dogs and
cats are being fed and boarded inside the A-frame which further
degrades the interior of the house and flooring. Bob Medeiros
boards up the A-frame to curb the break-ins and keep the animals
out of the house.
The garage area is vandalized and the corrugated roof is taken.
The Humane Society is called in to put out cages to remove the
dogs and cats that roam the area; chickens (approx. 30) are
captured and removed. During this time, Candy Lake continues to



illegally return to the A-frame property during the day/evening to
feed animals.
The office domicile is vandalized resulting in the removal of the
entrance porch, screens, windows, and doors. The wind, rain, and
animals can now enter the domicile as the windows and screens are
gone. The weather degrades the interior and exterior of the
domicile beyond the normal wear and tear and the floor, carpet,
walls, and ceiling are damaged.

June 2005 All necessary bids are in for the agreed upon provisions offered by
the State to transfer the property to Landscape Hawaii in a clean
and orderly condition, pay for the costs and expenses for disposal,
removal, or storage ofthe personal property ofthe prior lessee.

Provisions: Demolish and dispose ofClub House, designated facilities and
stockpiles.
Clean and renovate A-frame
Clean and renovate Office area
Clean up possible dumped toxic materials
Remove Matson container

Choice Fencing is assigned Chain-link front fence area and Sun
Systems is contracted for the balance of the perimeter fence area.

July 2005 Per Charlene Enoki: No renovation on A-frame.
A Contractor has been hired by the State to demolish the Club
House which is the third domicile noted on the lease. Contractor is
also to demolish and remove two horse stall areas, miscellaneous
debris, and remove the Matson container.

August 2005 State workers trim and clear the front ofthe property in
anticipation ofChoice Fencing putting up Chain-link fence. Work
to begin the last week ofOctober 2005.

November2005 State workers again trim and clear the front of the property in
anticipation of the Chain-link fence being installed as work was
not done in October.

December 2005 Chain-lini~ fence fronting the property is finalized.
The day after the fence is in and gates installed, the gate fronting
the A-frame is rammed and the concrete plug holding the gatepost
upright is dislodged. Choice Fencing is immediately called in to
replace the gatepost. Two days later it happens again and vandals
enter the property, paint the inside of the garage walls with red
paint and leave disparaging remarks re: the DLNR and fencing



property. This time the gatepost is not repaired but heavy chains
and combination locks hold the fence gates closed.

End of2005: Still lacking the balance ofthe fencing (perimeter) that was to have
been completed in 2005.
Clean up ofproperty still incomplete.
Transfer ofproperty is incomplete and lease still not signed.

Febniary 2006 Perimeter fence is partially completed.

March 2006 Right-of-Entry Permit is issued to Landscape Hawaii, Inc. for
maintenance of State land to decrease the amount ofvandalism on
the property. Effective date: March 10, 2006 and ending
September 10, 2006. (See Attachment, Right-of-Entry Permit)
However, walkthroughs by Landscape Hawaii representatives
reflect that the fencing is not according to the area designated in
the lease as the boundary ofthe property. Calls made to the office
ofthe DLNR requests correction to the fencing error. Also, the
work order was to also include approximately 50’ ofchain link
fence abutting the property’s entrance gatepost and front chain link
fence thereby providing security at the gate area fronting
Kaulukanu Street.

General Lease no. S-5708 signed, dated: March 23, 2006 with
effective dates: April 1, 2006 and terminating March 31, 2036.
Please note that the lot is now not as described in General Lease
no. S-5708 and the DAGS survey of the property with regards to
Section 11 and its relationship to “Lot 22 ofWaimanalo
Agricultural Subdivision, the direct azimuth and distance being...”
being approximately 648.50 feet and subsequently, sections 12, 13,
and 14 of the survey “..to the point ofbeginning and containing an
area of 19.961 Acres, More Or Less.”.., as the fencing has
removed 4 (four) acres, MOL, from use by Landscape Hawaii.

June 2006 This is the third and final walkthrough with DLNR personnel since
April of2006, to clarif~’ the situation regarding the mistake in
fencing the perimeter ofthe property. In attendance: Bob
Medeiros, Cecile Santos, 2 reps from Sun Systems and three reps
from Landscape Hawaii.
The Sun Systems rep., Gary Bianco, site supervisor of the crew
that installed the perimeter fence was asked why they did not
follow the marked, tagged, and cleared perimeter area for the
fence. His response was that Cecile Santos had told them to move
the fence back and away from the marked property boundary.
Cecile Santos was there and acknowledged that yes he had told



them to move the fence line. The group walked the area and there
was consensus that the area in question was incorrectly fenced.
Cecile measured the area fenced off from Landscape Hawaii and
established that approximately 4 (four) uscable acres were not
included within the property line.
Sun Systems recommends enclosing the additional 4 (four) acres
along side the already established fence line, rather than removin
the already installed fence line, and joining the two areas with a
livestock gate. The area in question requires approximately 190 T
posts with a 10-foot run, corner posts every 100 feet, and four-
strand wire. At this time, no gate is available along this fence line
area thereby disallowing Landscape Hawaii’s use and/or access to
the 4 (four) acres. The Sun Systems’ engineer there that day
estimated that approximately 6 weeks would be needed to have
manpower and mateiials available to complete the job. in addition,
the extra 50’ ofchain link fence abutting the front gate area is
included in the work order.

Several calls have been made to the DLNR office to find out about
the status of the pending woric No answers are available.

A question remains that if the REP was for the correct linear run of
fencing as stated by the State from both surveys and walking the
area, what happened to the balance ofmaterials that should have
gone up on the property when the work order was changed to less
than requested? Did the State pay for and not receive the amount of
fencing contracted for?
Another question: lithe contract was not executed properly, why is
the lessee being penalized? In other words, why is the present lease
rent for the entire 19.961 acres when it was demonstrated that since
February 2006,4 (four) useable acres were removed from use to
Landscape Hawaii (approximately 20%). And when will the
balance of the land be returned as is stated in the TMK and be able
to be utilized fully by Landscape Hawaii, the lessee to the land?

June 14, 2006 Landscape Hawaii, Inc. signs a Cooperative Agreement with the
Windward Oahu Soil and Water Conservation District.

September 2006 Right-of-Entry Permit expires. General Lease No. S-5708 to
commence effective immediately as Right ofEntry Permit expires.

State already holds payment for lease as Landscape Hawaii had
paid for the first 6 (six) months of the lease on the day following
the auction date, July 1, 2004. Payment was to have been applied
for period July 1, 2004 through December 31, 2004, but transfer of



property did not occur as contracted in original agreement. (See
Attachment 2, Facsimile Transmittal)

Landscape Hawaii begins work on the property to clean up A-
Frame and establish a nursery, plant areas.

October 2006 The City assesses property taxes for three domiciles for the
property when in actuality there are only two - the Club House
was torn down by the State in 2005 although it is still reflected in
City records. When will the State notif3r the City of the change?

December 2006 The AG’s office sends out a delinquency notice for period
10/01/06 through 3/31/07.
Kyle Ushijima calls Charlene Enoki and is told not to pay the lease
rent until she straightens out the matter with the AG’s office.

End of2006 Fencing is still not completed (perimeter and front gate areas).
Matson container still on property.
Stockpiles ofdumped material ofprior lessee still on the property.

January 2007 Kyle Ushijima receives another notice and a letter stating that he is
delinquent with regards to paying the lease rent.
Charlene Enoki SpeCi~cally tells Kyle Ushijirna not to pay until
the lease dates are Clarified and on file correctly.

February 2007 This month Landscape Hawaii is faced with A Notice ofDefault.
(See Attachment, Notice ofDefault)
Also, Cecile Santos submits Demolition Plan to Planning and
Permitting Dept. that should have been processed in 2005. Is the
City assessment correct now for property taxes? Two and not three
domicijes? Cecile also advises Kyle Ushijima that the property
perimeter fence isto remain as is and will not be corrected by the
State. An error by the State?

Current Status:
*the AG’s office shows Landscape Hawaii in arrears for 6 months
lease rent
*Cfly still seeking taxes for 3 (three) rather than 2 (two) domiciles
•I~d~e Hawaii is in the process ofcleaning the areas that the
State said it would clean, i.e. the stockpile areas, removing the
Matson container, etc. and starting up the nursery business on
property which has ‘gone to weed’ for two years



*fen~g is still not done according to the perimeter boundaiy as
designated by the State Survey and front gate area is still
unsecured

unfenced area and unmarked area ofthis ThfK is open to
squatters and parties entering the area from the ua Street
side — patrolling and restricting access is difficult without proper
boundaiylines as reflected in a fence line
~1~e amount reflects the lease fee on 19.96 1 Acres, MOL and
does not take into account the unavailable 4 (four)acres incorrectly
fenced offbythe State in Februai-y 2006
*u~jcipated expenses and work involved with cleaning and
renovating domiciles that have been abandoned and vandalized for
almost two years (from eviction date ofCandy Lake)
the delay in transferring the property (approx. 2 years) to

Landscape Hawali allowed the property to deteriorate; not securing
the property and domiciles allowed vandalism, break-ins, stealing
the meter bo~ç stealing the roofin& breaking windows, removing
doors and porches, etc. to go unchecked. The result is that now
more serious renovations are needed which require authorization
from the Building and Pennit Dept.

we have today is not what we were led to believe we
would assume two years ago, i.e. condition ofproperty and size of
property.

Mr. Young~ as you can see by the above~ it has been a frustrating and epic journey for all
parties. You were in the private sector and understand that time represents both money
and opportunity; I felt that I have lost both with regards to this situation. Working with
the State has been frustrating, to say the least.
I have discussed the above problems with Charlene Enoki and Cede Santos only to find
that their hands are either tied or their time is unavailable to work out these problems.
Often it seems that the authority does not go with the responsibility to get things done.

Clarification ofthe lease rent billing periods and amount due are priorities at this time as
I am not a delinquent lessee. Also, I would hope that the State sees the inequity of
charging me for the entire parcel when I cannot access all the land nor secure the land
from outsiders. I would ask for a lease reduction of20% retroactive to the beginning of
my lease until the matter is reconciled.

As the fencing matter impacts us both, I would ask that the State work with Sun Systems
and complete the perimeter and front gate areas. I would also ask the State to honor its
agreement to clear the land of the stockpiles that pose a hazard to my employees and
areas for nursery and pasture use and to also remove the Matson container.

Ifit is beyond your delegation ofauthority to author~ the above~ I would request that I
beplacecjonthea~



cc: Charlene Enoki
Mark Bennett
Cecile Santos

our interest to have all of this behind us.

Ifyou would like further insight into these matters, please feel free to call me at 836-5332
ext. 24 or my cell,

Sincerely,

Kyle Ushijima,
President
Landscape Hawaii Inc.
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DEPARTMENT OF LAND AND NATURuj. RESOURCES

POST OFFICE BOX 621
HONOLULU, HAWAII 96809

MAR 1o~Q6Mr. Kyle Ushijima, President
Landscape Hawaii, Inc.
2621 Waiwai Loop[1 HOri~l~l~, Hawaii 96819

Dear Mr. Ushijima:

Subject: Right.of_Ent,y Permit to Landscape Hawaii, Inc. for Maintenance of
State land Waimanalo Oahu, Tax Map Key 4-1-27:016.

We have completed the installation of the fencing along the front of the leasehold and are

U Processing the final execution of the lease for the site. We have been informed that afterthe installation of the front fencing, the lot has been vandalized In order to prevent this
from happening again, we are issuing this maintenance right~of~entry

We are processing the execution of the lease (General Lease No. S-5708). This right-of-
entry will enable you to maintain the site until the lease is fully executed.

Pursuant to the authority granted by the Board of Land and Natural Resources at its
meeting of September 28, 2001, (item D-4), Landscape Hawaii, Inc. is hereby granted a

n maintenance right-of~en~ permit to Occupy, secure, and maintain the premises shown onu the aftached map in an orderly manner in compliance with all applicable laws, statutes and
government regulatjo~~ and subject to the following terms and Conditions:

1. The permit shall commence Ori March 10, 2006, and end on September io,
2006, or at an earlier date Upon the sole discreUon of the Chairperson of the
Board of Land and Naturai Resources

2. Landscape Hawaii, Inc. shall procure at its own expense and maintain
during the entire period of this r1ght..of..~~~ from an insurance company or
companies licensecj to do business in the State of Hawaii, a policy or policies
of comprehensive public liability insurance in an amount acceptable to the
Departjnent ($300,000 per incident/$500,000 aggregate) insuring the State of
Hawaii against all claims for personal injury, death, and Property damageS
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that said policy shall cover the entire right-of-entiy area, including all
improvements and grounds and all roadways or sidewalks on or adjacent to
the said right-of-entry area in the control or use of Landscape Hawaii, Inc.
Landscape Hawaii, Inc. shall furnish the Department with a Certificate
showing the policy to be initially in force and shall furnish a like Certificate
upon each renewal of the policy, each Certificate to contain or be
accompanied by an assurance of the insurer to notify the Department of any
intention to cancel any policy sixty (60) calendar days prior to actual
cancellation. The procuring of this policy shall not release or relieve
Landscape Hawaii, Inc. of its responsibility under this right-of-entry as set
forth herein or limit the amount of its liability under this right-of-entry.

3. Landscape Hawaii, Inc. shall be responsible for cleaning and restoring the
area to a condition satisfactory to the Department of Land and Natural
Resources upon completion of the permit.

4. Landscape Hawaii, Inc. shall comply with all laws, statutes, ordinances, rules
and regulations of the Federal, State, and County governments relative to the
use of the subject area including those relating to public health.

5. Landscape Hawaii, Inc. shall indemnify, defend and hold harmless the State
of Hawaii, Department of Land and Natural Resources from and aQainst any
loss, liability, claim or demand for property damage, personal injury, and
death arising out of any act or omission of Landscape Hawaii, Inc. under this
approval or relating to or connected with the granting of this approval.

6. Landscape Hawaii, Inc. and its consultants, contracto,~ and/or persons
acting for or on its behalf shall not cause or permit the escape, disposal or
release of any hazardous materials except as permitted by law. Landscape
Hawaii, Inc. and his consultants confracto~ and/or persons acting for or on
its behalf shall not allow the storage or use of such materials in any manner
not sanctioned by law or by the highest standards prevailing in the industry
for the storage and use of such materials, nor allow to be brought onto the
right-of-en~ area any such materials except to use in the ordinary Course of
the maintenance
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7. Landscape Hawaii, Inc. and its consultants, contractors and/or persons
acting for or on its behalf agree to indemnify, defend and hold the State
harmless, from any damages and claims resulting from the release of
hazardous materials on the tight-of-entry area occurring while Landscape
Hawaii, Inc. and its consultants, contiactors and/or persons acting for or on
its behalf is/are in possession or elsewhere if caused by Landscape Hawaii,
Inc., its consultants, contractors and/or persons acting for or on its behalf.
Thes covenants shall survive the expiration or earlier termination of this right-
of-entry.

8. For purposes of this right-of-entry, “hazardous material” shall mean any
pollutant, -toxic substance, hazardous waste, hazardous substance, or oil as
defined in pursuant to the Resource Conservation and Recovery Act, as
amended, the Comprehensive Environmental Response, whether existing as
of the date hereof, previously enforced, or subsequently enacted.

9. Landscape Hawaii, inc. and its consultants, contractors and/or persons
acting for or on its behalf in the exercise of this right-of-entry shall use
appropriate precautions and measures to minimize inconveniences to
surrounding residents, landowners, and the public in general.

10. Landscape Hawaii, Inc. and its consultants, contractors and/or persons
acting for or on its behalf shall not store any personal belongings at the
subject property during the effective period of this right-of-entry.

11. All costs associated with the maintenance within the right-of-entry area shall
be the sole responsibility of Landscape Hawaii, Inc. and its consultants,
contractors and/or persons acting for or on its behalf.

12. In the event any unanticipated sites or remains such as bone or charcoal
deposits, human burials, rock or coral alignments, pavings or walls are
encountered, Landscape Hawaii, Inc. and its consultants, contractors and/or
persons acting for or on its behalf in the exercise of this right-of-entry shall
stop work and contact the State Historic Preservation Division in Kapolei at
(808) 692-8015 immediately.

13. The Department of Land and Natural Resources reserves the right to impose
additional, but responsible terms and conditions as it deems necessary while
this right~of.entiy is in force.



Landscape Hawaii, nc. Page 4

14. Pursuant to the Land Board’s delegation of authority to me to issue rights-of-
entry, I am authorized to waive rent for rights-of-entry for any government-
related project. As your project meets this requirement, I hereby waive rent.

Should you have no objections to the above-mentioned items, kindly sign in the space
provided below and submit the following to the Land Division no later than March 10, 2006:

1. Copy of signed concurrence;

2. Copy of your liability insurance policy.

L Should you have any questions, please contact Cecil Santos at our Land Division Office, at(808) 587-0433 or fax at (808) 587-0455.

[] Landscape Hawaii, Inc., a Hawaii corporation

shijima

Its: President

Land Board Member
OCCL
Central Files
District Files

March 16, , 2006

I CONCUR:



LANDSCAPE HAWAII INC.
2621 Waiwai Loop HonaluI~, Hawaii 96819 • Phone (808) 836-5332 • Fax (808) 836•5336

FACSJMj[~E TRANSMJTTAJ.
Date: October 13, 2006

To: Charlene DNLR

From: Kyle Ushijima

Phone Number:
Fax Number: 587-0455

Project:
[1 Subject: Payments

Number OfPages Includjp,g This Sheet : —

Message: Please refer to the attached billing which indicates payment

being due for the period of 10/01/06 —— 03/31/07. Per our

agreern~~~, the lease was Supposed to start on September i,

2006. Our right of way was the only request we had initially

to get on to the Property. We are still in the process of

cleanin the area in which ve~e discovered debris, such as,

barbed wire, tires, corrugated metal, etc. The State was

Supposed to have - removed all of the debris mentioned

above. We are trying to keep a good relationship with the

State as being our Landlord but they are not keeping up with

the agreeme~~~ Evidently, the various departments are not

communicatin with each other. I have already, lost a big

L Sum of money Without any profits. Any assistance you can give
us will be greatly appreciated. I have been excessively patient

L in thj~ matter. Please respond to this problem and have i~
addressed by OctoEer 19, 2006. We are looking forward to

~ inc s s.



~:~ FISCAL OFFICE
P.O. BOX 621

HONOLULU, HAWAII 96809-0621
(800) 587-0353

10110106

Please Make Check Payable To: Land & Natural Resources

n PAST DUE AMOUNTS MAY BE SUBJECT TO A 1% PER MONTH FINANCE CHARGE AND A LATE FEETHE STATUS OF YOUR ACCOUNT IS AS FOLLOWS:

D PARTMENTOF NDANDNATU L R SOURCES

COST CENTER: 0520 SOURCE: 1720
LANDSCAPE HAWAII INC.

2621 WAIWAI LOOP
HONOLULU, HI 96819

DOCUMENT NUMBER

g15708

TOTAL DUE: $18,250.00
PLEASE DISREGARD ThIS BILl. IF PAYMENT HAS
BEEN MADE

AMOUNT PAID:

PLEASE DETACH AND RETURN ABOVE PORTION WITh YOUR PAYMENT FOR PROPER CREDIT

CURRENT -.

10,250.000.00

DOCUMENT
NUMBER

gI57O8

4
0.00 0.00

TOTAL DUE

S 1g,250.oo

36 -



LINO4 ~GLE
GOW~

Ref.:QD..GL5708

1682 8091

HAWAII INC.

STATE OF HAWAIIDEp~~ OF LAND AND NApjp~

P.O. BOK 621
HONOLULU HAWAII 96809

January262007

t vo~

~IFLTVD~EL.T

0L114

fl c~ fbi
I•

keep lease
rental paymen~ current

Po~ require~ Perfofl.,~~C Bond

P~~t requj~~~ Fire ~

POEt requirej Liability rarice POlic~

Other: Surance Polka,
Our Fisc~
amount of$

are hereby 9iven
above~esc.b. breàc~”~’ (~Q) days frOm the

date of receipt of this
letter to Cure the

Dear Lessee:

meeting
are

9~flted mn t~~1 the Board of Land arid Naturai Resources at its

~VlSj~fl ~Oflt~j~~j in Generai Lease S~
or~ said lease for failure to do the fOllowing:

payments In the



Li
Your failure to act on the above matter will result in the following:

1. Cancellation of General Lease S-5708.

2. Retention of all sums heretofore paid under General Lease S-5708 as
Li liquidated damages.

3. Termination of all your rights and obligations under General Lease No. SLi 5708.

Li 4. Initiation of legal action to collect the delinquent lease rental owing theState of Hawaii under General Lease S-5708.

Li 5. Forfeiture of your lease performance bond.We therefore urge your fullest cooperation. Should you have any questions, please
contact our Oahu District Land Branch at (808) 587-0433.

Very truly yours,

Li
T.

LI Chairperson

Li cc: Land Board MemberCentral Office
Fiscal Office
Bond Holder (First Insurance Co. of Hawaii)

Li District Office

Li
Li
Li
Li
Li
Li
Li



LANDSCAPE HAWAII INC.
2621 WA1WAI LOOP
HONOLULU, HI 96819

FISCAL OFFICE
P.O. BOX 621

HONOLULU, HAWAII 96809-062
(808) 581-0353

SOURCE: 1720 TOTAL DUE: $18,250.00

Please Make Check Payable To: GLand & Natural Resources
PAST DUE AMOUNTS MAYBE SUBJECT TO A 1% PER MONTH FINANCE CHARGE AND A LATE FEE

fl THE STATUS OF YOUR ACCOUm- IS AS FOLLOWS:
CURRENT ____________

0.00 0.00 0.00 16,250.00 I s~

DOCtJM~fl
NUMBER

g15708 —

LI
Pay To The ~der of ST~LE OF HA~t..

[1 —$Thesumoç t8~
I — • i•~ ~

‘EPART ENT OF LAN’ AND NATURAL RESOURCES

COST CENTER: 0520

DOCUMENT NUMBER 1
g15708

Pt-EASE DISREGARD THIS BIL.L IF PAYMENT HAS
BEEN MADE

AMOUNT PAID:

PLEASE DETACH AND RETURN ABOVE PORTION WITH YOUR PAYMENT FOR PROPER CREDIT

I

NO. _353 — —~M°1

Dcte~__ FEB 2 2VO~7

First Hawaiian Bank
MACI I*m~ REG,O~
I*OI(O(l1~ HAWAII

18,250.00

• Ajp~ Dollars



LANDSCAPE HAWAII INC
2621 Waiwa, Loop • Honolulu, Hawaii 96819 • Phone (808) 836-5332 • Fax (808) 836-5336

August 27, 2004

STA~[E OF HAWAII
Depart~nent of land and Natural Resources

U Land DIVISiOnP.O. Box 621
Honolulu, Hawaii 96809

Subject: Genera]~ Lease No. S—5708
Tax Map Key: (1) 4—1—27:1.6

Dear tt~LR:

Enclosed are the signed lease oci~m~t~ for the above subject.

U ~ prepa~ed to oc~ the p~ as of Sept~~ 1, 2004.

U tly Staff, egu-jpten~, meterjajs, stul~,~ and Bank Loans are in process andif wa are not able to occup~r the prcperiy by Sept~~ 1, 2004, it will be
ieoParaizing our plans to ~xecute the future of our intenderi use of the
Property.

At present, wa are already obligated for the payment of the loan for the
proper-ty of i’~hich wa are not uUujz~. In addition, wa will. need tà acxjujre

~ permit5 and without being able to Occupy the property, au of these issues axe
U at a stand still.

If 1~ will not be .able to Occupy the Propei-ty on Se. - 1, 2004, please
inform me as soon as POSsible. We are wiy anzdo~ in going forward with this
Project.

Sincerely,

J(~yle shijth~
President

-. ~



A
LANDSCAPE HAWAII INC.

2621 WaIwaI Loop • Hooohilu, HawaII 96819 • Phone (808) 836-5332 • Fax (808) 836-5336

October 12, 2004

Governor Linda Lingle
State Capitol
415 South Beretania Street
Honolulu, Hawaii 96813

Dear Governor Lingle:

I am a business person who owns and manages Landscape Hawaii, Inc., a full service
landscape company with clients such as the Halekulani Hotel, ICahala Mandazin Oriental Hawaii,

LI Hawaii Prince Hotel, Kakaako Waterfront Parks, Department ofTransportation, Turtle BayResort, etc. I employ 135 people on Maui and Oahu and generate over $6,000,000 in revenues.

On June 30, 2004, the Department ofLand and Natural Resources conducted an auction
for a State lease in Wairnanalo at 41-919 Kaulukanu Street. The starting bid for the property was
$4,764. The competition was intense and I ended up making the highest bid at $36,500 per year

[] (nearly eight times the upset price). I intend to use the property to expand my business bybuilding a nursery (outdoor plants), shade houses (indoor plants) and field stock trees. I expect
to hire 7 more people.

The problem is that I was supposed to occupy the property on September 1, 2004 as was
stated in the auction bid packet. It is my understanding that the DLNR allowed the existing
lessee (Sylvester Foundation) to stay beyond the day the lease was to expire. It has been over a
month now and I have not been given any date as to when I can occupy the property.

Because of this delay, Landscape Hawaii ,Inc. has and will continue to suffer losses. I
have already discarded over $10,000.00 in plant material which would normally be nursed back
into usable condition if I had occupancy of the property, not to mention the time spent in
communicating with DLNR.

U I am hoping that you will intervene on the basis of fairness. The DLNR held a publicauction that was open to everyone. While I followed the process, bid the highest at the auction
and made all necessary payments (including one-half year’s rent) totaling $19,351.68 on June 29,

~ 2004, the DLNR has not followed its own tinieframe. Instead, the Sylvester Foundation has been
allowed to continue occupying the property. I was at the Land Board meeting in June 2004 when



Board members told Ms. Candy Lake of the Sylvester Foundation that she needs to start looking
for another place because she would have to leave the property when her lease expired. She has
had four months to relocate.

At that meeting, the Board had denied Ms. Lake’s request for a new lease for this
property. Board members said it was because she had a bad track record as a lessee. DLNR
staff talked about how Ms. Lake did not follow her lease conditions. I do not understand why a
lessee with a bad track record is given preferential treatment and I am hoping that you will bring
some sense of fairness to this situation.

If there are questions, you or your staff may reach me at . Thank you.

~:~m~president& C.E.O
Landscape Nawaii, [nc.



HON OLULU

LINDA LINGL~

GOVCQNOR

November 5, 2004

Mr. Kyle Ushijima
President and ChiefExecutive Officer
Landscape Hawaii, Inc.
2621 Waiwai Loop
Honolulu, Hawaii 96819

Dear Mr. Ushijima:

Thank you for your letter dated October 12, 2004 regarding your concerns that
you have not been able to occupy the property you are to lease from the Department of
Land and Natural Resources (Department).

• My office and Department staff are diligently working with the Sylvester
Foundation to vacate the property. I understand an alternative site has been found for the
Foundation and efforts are underway to relocate the animals in an expeditious maimer.

Thank you for sharing your concerns with me and for your understanding of this
situation.

Sincerely,

LINDA LINGLE

EXECUTIVE CH P4BERS
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CG. Corner

:oard ub I I
2 messages

Barry.W.Cheung~hawaiigov <Barry.W~Cheung~hawaii.gov> Mon Nov 10, 2008 at 8:36
To:

Morning, Cindy
Attached is the Board submittal for this coming Friday (November 14) Land Board meeting for the
road Same copy s b&ng sent to Kyle @ Waiwai Loop address.

By the way I am reading the papers that you gave me last week. On the letter dated February 21,
~ 2007 from Kyle to Peter Young, page 1 of my copy ends as ~Jurie 18, 2004 The Sylvester

Foundation is denied a Request for Waiver at a DLNR Board meeting~. However, next page starts as
~ilIegally return to the A-frame property during the day/evening to feed animals~ Would you agree
that there is something missing between these two pages? I don’t think it is really significant. If you
have time, can you g e the missng page(s) to me? Mail, email or fax (587.0455) is fine. Thanks.

Barry Cheung
Land Division
Department of Land and Natural Resources
1151 Punchbowl Street, Sute 220
Honolulu, Hawaii 96813
Tel: (808) 587-0430
Fax: (808) 587-0455

~ D-16.PDF
~ 329K

C.G~ Corner Thu, Nov 13, 2008 at 1:32 PM
To: ~BarryW.Cheung~hawaii.gov~ <barry.WCheung~hawaii.gov>,

Barry,
Am I wrong to assume that discussions and verbal agreements!solutions hold no weight with regards to the
situation of said properties? I have the names of the parties~thatwere.spoken to~to
Charlene several times re: the chain and the placement as she agreed with the placement saying that -yes-
years ago there was a gate there. Are you implying that further discussions and agreements should only be
acted upon when written notification is received? Documentation with names! datesldetaile discuss dis not
enough? Charlene even went on to say that the chain provided security for both lessees andthattlié DLNR
was concerned about them (Chongs) as well as the added security for the BWS and HECO. You do realize
that HomeLand Security works with BWS in securing the potable water?
Let me know how we should further proceed. I think that written correspondence would be best and not
necessarily e-mail as I am not WIFI connected.
Again, I am deeply disappointed in that after our several discussions and your staff visits to the gate area,
including picture taldng, you concluded that LandScape Hawaii unilaterally put up a chain across the road. I
told you time and time again that the Chongs supported the chain and that Mrs. Chong even told me where to
put the chain hanging it on the existing eye-hook on their side of the road. She told me that Nolan George

http:IlmaiLgoogle.comlmail/?ui=1 &ik=a2cbedflf2&view=pt&th=1 1 d983279eTh66c6&se.. 11/13/2008
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used to have agate their for years and the opened/closed it when they went through it.
They had their own purchased lock and combination controlling the access forhér boarders and users of her
property. We never assigned a combination as your background to the DLNR agenda item says as the

H combination of the lock is4~er son’s birthdate October 25. How’s that for ownership of the chain bythem? Furthermore, she informed me with a handwritten note that another boarderread to .me sinóe it was
posted in the Chongs barn that she wanted to open the chain every morning at 8:00am and lock up the chain

L every evening at 5:00pm. Why??? Haven’t the slightest idea but I believe it was to show that they had
business’ hours as they were going through the discussions with the DLNR re: the renegotiation of their
lease? By the way....you mentioned that the Board was considering the termination of their lease as they
were not willlng to pay the amount after arbitration? Is that more misinformation?

L How left that the BWS. and HECQ locks are attached tothe chain? How could we influence them (with theirLand DMsion office controlling the road). I would say that the lo~ks ~}itUp ~uppórt ófsécurity for the road
which leads to the Water tank, well, and pumping station? Have we all forgotten that we need security for the
water and transnussion wires of HECO?

L Don’t know what else to sayCindy C.

http://mail.google.com/maiit’ui=1&ik=a2cbedflf2&viewpt&th=1 1d983279e7b66c6&se.. 11/13/2008
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HOUSE OF REPRESENTATIVES
STATE OF HAWAII
STATE CAPITOL

HONOLULU, HAWAII 96813

February 19, 2009

Ms. Charlene Enoki
Dept. of Land and Natural Resources
Post Office Box 621
Honolulu, HI 96809

Dear Ms. Enoki,
RE: General Lease #S-5708

On behalf of a constituent I am inquiring about the status of lease-agreement # S-5708.
Mr. Kyle Ushijima of Landscape Hawaii Inc. signed the agreement on April of 2006.
Because of certain delays in evicting the previous tenant and delays in agreed-upon
improvements that were to be made by the State of Hawaii, Mr. Ushijima was issued a
waver of rent for a number of months.

There, however, continues to be confusion on this matter as to how much rent is owed
and Mr. Ushijima’s designation as a delinquent lessee.

To help clarify this as well as receive an update on the situation I have the following
questions:

1. Does the Office of the Attorney General still consider Landscape Hawaii a
delinquent lessee? If so, how much is owed?

2. Has the City been notified that there are two buildings rather than three on the
property?

3. Has the fencing issue around the perimeter boundary as designated by the State
Survey and the front gate lock been resolved?

Representative Gene Ward, Ph.D. 17th Legislative District Hawaii Kai—Kalama Valley
Hawaii State Capitol, 415 South Beretania Street Room 318 Honolulu, Hawaii 96813

Phone: 808-586-6420; Fax: 808-586-6421
Email: repward@capitoLhawaii.gov
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4. Is the unfenced and unmarked area of the property been properly marked and in
accordance with the TMK?

5. Is Landscape Hawaii being charged full lease rent based on 19.61 acres even
though there are 4 acres that were incorrectly fenced off by the State in February
2006?

6. Has the Dept. of Land and Natural Resources considered a compensation plan
for Mr. Ushijima given deterioration of the property as a result of the delay in its
transferring of the lease?

I would appreciate your urgent assistance on this matter. Mr. Ushijima is anxious to
resolve these matters despite the fact that his business has been negatively impacted
and his numerous past inquiries seem to have gotten lost in the system.

Please contact my office at 586-6420 if you require further information. I look forward to
hearing from you.

Sincerely, ~,

Representative Gene Ward
District 17, Hawaii Kai — Kalama Valley

GW:rf
Cc: Mr. Kyle Ushijima

~2, c~ce~ 7A—’ ~-‘ ~-~7 “~“~ ~ ~t~~l7 I~ F~7 6A-7d ~t14-~ ~7~-c~’-i ~,t~~L14

ø~ d~d - ~7 “~ ~ A -~-~ -~ ,~- ~- ~) ~ --~--~ ~ 7”~S

~ ,L-L~ ~
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Representative Gene Ward, Ph.D. 17th Legislative District Hawaii Kai—Kalama Valley
Hawaii State Capitol, 415 South Beretania Street Room 318 Honolulu, Hawaii 96813

Phone: 808-586-6420; Fax: 808-586-6421
Email: repward@capitol.hawaii.gov



ASSISTANCE FROM REP. WARD

Begins June 2009:

Information is gathered and sent to Rep. Ward’s office re: lease/property problems.

D Rep. Ward’s office staff phones the DLNR requesting information and there is no response. Rep. Wardphones the DLNR himself and after a few days, Charlene Enoki returns his call to discuss issues
regarding the property.

Initial meeting of July 14, 2009 cancelled due to schedule conflicts with parties attending, ie Rep.
Ward and Kyle Ushijima of Landscape Hawaii.

L Meeting rescheduled for Aug. 4, 2009. In attendance are: Rep. Gene Ward, Wayne Kaneshiro, KyleUshijima, and Cindy Comer.

D Follow-up by Rep. Gene Ward’s office are letters sent to the DLNR dated August 29, 2009 and January28, 2010. No response from the DLNR to the letters. Follow up phone calls result in no response.

L Rep. Ward calls Kyle Ushijima in May, 2009 to follow up on activity on the property and the DLNRactions in response to letters and calls. No information from the DLNR received by either party.

~ August, 2009, Kyle Ushijima e-mails update status to Rep. Ward’s office again listing items the State
has not performed.
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**Landscape Hawaii was to assume property on September 1, 2OO4~~
**prope~y released to Landscape Hawaii in September, 2006**

Important Dates:

May/June 2004 Preliminary walkthrough of property with Charlene Enoki and
DLNR reps.

June 2004 Auction.

September 1, 2004 Landscape Hawaii to assume property.

Instead:

Sylvester Foundation (Candy Lake) remains on property; meter box ‘disappears’
from Level 1 Domicile.

March 2005 Candy Lake is evicted by DLNR.

Property continues under the control of the State until it is turned over to
Landscape Hawaii in September 2006. Why the delay? Never explained. Meanwhile,
Landscape Hawaii has paid the lease rent in 2004 as directed by the terms of the
auction packet. Also in February, 2007, LSH pays an additional $18,500.00 for
period 10/01/2006 to 3/31/2007 under threat of cancellation of General Lease. LSH
has just gained access to the property as of September 2006 and is paying additional
lease rent? Why?
March 2006 to
September 2006 Right of Entry permit granted to LSH. Permit does not allow LSH

to leave any business material/property on the land but the State
hopes LSH presence will decrease the vandalism and illegal
activity on the property.

September 2006 Landscape Hawaii assumes property.

May 9, 2007 Last face-to-face meeting with DLNR rep. Charlene Enoki who
says she will: Stop default notices

Contact HECO for electricity hook-up
Advise City of 2 (two) domiciles on property rather
than three
Complete perimeter fencing

Of the items that she says she will resolve, the fencing has been completed as of
November, 2008; other items are still pending.

August 4, 2009 Meeting at Zippy’s Hawaii Kai with Rep. Gene Ward, Kyle
Ushijirna, Wayne Kaneshiro, and Cindy Corner. Earlier meeting of
July 14, 2009 rescheduled to this date.



Current Status as of August 4, 2009:

No electricity for business operations (meter box was stolen while property was
under the control of DLNR and before transfer to LSH in September, 2006)

Fiscal office shows LSH in arrears for lease rent.

Lease rent amounts do not correspond to the lease payment schedule.

Lease amount due reflects the amount due for the entire 19.96 1 acres and does not
take into account the unavailable 4 (four) acres incorrectly fenced off by the State
in February 2006 and not made available to LSH until November 2008. LSH
should receive credit for the 4 (four) useable but inaccessible acres that the State
divided off from the original parcel.

• City still seeking taxes for 3 (three) domiciles rather than 2 (two) that exist on the
property. The State tore down the third dwelling.

Unanticipated expenses and work involved in cleaning and renovating domiciles
and property. Both domiciles and the property had been damaged and vandalized
for the 2 (two) years (September 2004 to September 2006) the State controlled the
property.

A-frame domicile now lived in but only 60% renovated
2-story office domicile is still vacant and unusable due to lack of
electricity and continuing vandalism.
Security and vandalism have been ongoing problems because there is no
electricity for the nursery; also business operations are effected without
electricity for timers, lights, etc. used in a nursery business
A chain across the BWS road was removed by the City and County
without warning.
Drinking (broken bottles), prostitution (condoms), vandalism, and drug
activity (needles and syringes) are now moving back into the area and
threaten life, limb and property.



August 29, 2009

Ms. Charlene Enoki
Dept. ofLand and Natural Resources
P.O. Box 621
Honolulu, HI 96809

Dear Ms. Enoki,

This is in regards to the missing meter box and resulting lack of electricity for TMK 4-1-27-0 16.
Thank you for the good news that the back fees have been removed from the billing. Would you
now please entertain one more immediate and very important request to get Landscape Hawaii back
into ftill-time business.

First a bit of history, the removal of the meter box occurred while the State was in control of the
property and Candy Lake was allowed to remain on the property. The lack of electricity continues to
impact the business operations and security for Landscape Hawaii. The company has been rather
patient with the State in addressing this matter in several phone calls as well as person-to-person
meetings.

To expedite this matter, please let Landscape Hawaii know by September 18, 2009 about the
installation of a meter box and electricity to the domicile. If the State is unable to assure Landscape
Hawaii of a timely return of service, Landscape Hawaii will begin the process and will deduct the
installation costs for permits required, labor and material expenses for this metering project.

If you have questions about this, please feel free to contact Kyle on his cell phone at or via
email at kvle(ã).1andscapehi.cc~m. Thank you again for helping this small business get back on its feet.

With Aloha,

Representative Gene Ward
District 17, Hawaii Kai — Kalama Valley
cc: Kyle Ushijima

Representative Gene Ward, Ph.D.
17th Legislative District

Hawaii Kai—Kalama Valley
Hawaii State Capitol, Room 318

415 South Beretania Street
Honolulu, Hawaii 96813

Phone: 808-586-6420; Fax: 808-586-6421
Email: repward@capitothawaii.gov
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LANDSCAPE HAWAI INC.
2621 Waiwai Loop • Honolulu, Hawaii 96819 • Phone (808) 836-5332 • Fax (808) 836-5336

October 22, 2009

Ms. Charlene Enoki
Dept. of Land and Natural Resources
P.O. Box 621
Honolulu, Hi 96809

Dear Ms. Enoki,

Representative Gene Ward was kind enough to send you a letter dated August 29,
2009 with regards to the missing meter box and resulting lack of electricity for Level 1
domicile. As Landscape Hawaii and/or Rep. Gene Ward have not received any response
from the State as to the return of the meter box/electricity to the property, Landscape
Hawaii will begin the process.

We’ve discussed this issue a number of times with you both by phone and in
person and always been assured that the State would resolve the problem; now too much
time has passed and the problem grows more serious and costly. Please understand that
Landscape Hawaii will rectify the problem but will not assume this financial obligation.
Instead, installation costs for permits required, labor, and material expenses for this
metering project will be tallied and credited against lease fees due the State. Please
consider the time passed and the number of times we’ve discussed this issue with the
assurance that the State would resolve the problem, all in vain.

I recognize that certain back fees have been removed from the lease billing but
Charlene, as you well remember, I signed the lease at your urging with the understanding
that corrections would be forthcoming with regards to future amounts due. Furthermore,
please note that for the record, the period of February 2006 to November 2008,
approximately 4 (four) acres were unavailable to Landscape Hawaii for use due to the
State’s fencing error. In essence, Landscape Hawaii was billed for the entire 19.961 acre
parcel when in fact incorrect fencing obstructed Landscape Hawaii from accessing these
acres as well as maintaining the acres. I would hope that the State recognizes the inequity
of charging for the entire parcel and pro rates for the above period. This is will be in
addition to the above credit against future lease fees due the State.

As for the ongoing lease amount due, as discussed in person-to-person meetings, a
correct commencement date for the Lease will eliminate future undue lease fees from our
Fiscal record and correct financial misunderstandings.
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D
As usual, please feel free to contact me at cell phone or via e-mail at

kyle@landscapehi.com. Thank you again for your help in these matters.

V’. ith Aloha.

LI
K) le Ushijirna

Li President
Cc: Representative Gene Ward
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January 28, 2010

Ms. Charlene Enoki
Dept. of Land and Natural Resources
P.O. Box 621
Honolulu, Hi 96809

Dear Ms. Enoki,

I am writing to you in reference to a letter sent to you August 29, 2009 re: TMK 4-1-27-
016 and a problem with regards to return of a meter box/electricity to the property. This
problem continues to impact business operations and security for the company and after
numerous conversations, via phone and in person with you and other representatives of
the DLNR, the situation is still not resolved.

We all understand that the State is limited, as we all are, with money and resources to
dedicate to resolving this. If the State is unable to handle the project of returning the
meter box and electricity to the domicile, will you and can you assure Landscape Hawaii
that the State will deduct the installation costs for permit requests, labor, and material
expenses for this metering project from its future lease fees? The company has been
patient but cannot and should not be asked to assume this huge financial obligation
without some assurances from the State that the fmal costs will indeed be reimbursed by
the State. Landscape Hawaii, in lieu of the State, will dedicate not only its limited dollars
but limited manpower hours to accomplish this.

Please consider the time that has passed and the impact this continues to have on
business. With your assurance on behalf of the State, Landscape Hawaii can commence
the process. We are all committed to invigorating our economy and providing
opportunities to the people of Hawaii. This will be a step in the right direction for all of
us. -

If you need further clarification about this, please feel free to contact Kyle Ushijima on
his cell phone at or via email at kyle@landscapehi.com. Again, time is of the
essence. We thank you again for help in this matter.

With Aloha,

Representative Gene Ward
District 17, Hawaii Kai — Kalama Valley
cc: Kyle Ushijima
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ANDSCAPE HAWAII IN
2621 Wav.a, I. cop • Horo u!u Hawai 96819. Pt~on~ (808j 836-5332 • ~ax 808 836-5336

June 16. 2fl1 I

Mr. William Tarn -

Deputy Director
State of Flawaii DLNR
P.O. Box 621
honolulu. Hi ~6~O9

Dear Mr. Tarn.

Subject: Tax Map Ke3 4-1-27:1)16 State land held by Landscape Hawaii Inc.

The WAA organiLation appreciated your attendance last month and so did our
representative at the meeting, Cindy c:omer, whom you met that night.

You advised her to have Landscape Hawaii give Charlene Enoki a call. I have done that
and requested an update for the property in question. I placed the call weeks ago. and to date.
have received no response. Moving 1urv~ard. I am asking for someone dl the DLNR to again
review the situation awl provide some remedy — we need our electricity.

I am sending you a packet (under separate cover) with a history of the propert~, which at
the time of the ~va1ktbroughs and after the auction date in 2004. had the a~ ailable ulilitic~ ol’
water, electricity, and telephone. Presently, the nursery and office domicile ha~e no electrictt~ as
the meter box was stolen almost 7 years ago during the period that the State was in possession of
the property and heibre transfer to us. the new Lessee. Since then. we h.i~e sat in diS~us~ion
with former Director Peter Young. (‘harlene Ertoki, and others. and been assured that the State
would resol~ e the problem and gi~ e us our electricity. We are still waiting.

At one Lime. ~ e were willing to install the clectricit~ ourselves with the understanding
that the DLNR would give us credit against future tease fee%. We awaited conhirmalion 1mm the
DLNR to begin the work. requesting in wi iling numerous times with specific start dates. So far
there has been no response from the State or acknowledgment of our request. Much time has
passed and we, like the State, have limited resources and monies. Our ofler was time sensitive as
we are treading water and - surviving and not thri~ing in this econom~.

It seems that the univ department that knows of our existence and Contacts us is your
Fiscal department. With that said. please read and reply, Feel free to contact me at rn~ cell
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El
El phone oF or via e-nmil at hyle~ä_landsua~)CJii~orn. Thank you for your help in this

mailer.

With Aloha.

El
El Kyle UshijimaPresident
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July 4. 2011

Dear Mr. Tam,

Re: Landscape Hawaii letter dated June 16, 2011 involving TMK: 4-1-27:016

I have enclosed a packet of information regarding property located at 41-919 Kaulukanu
Street in Wairnanalo. As there is an epic amount of information. I would suggest first reading
the areas noted with the green tags.

It is not our intent to overwhelm you with the information. Instead, we are trying to
identify and eliminate the problems that are attributed to the State and move on.

Thank you for your consideration and help in this matter.

With Aloha.

Cindy Corner
For Landscape Hawaii
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Notes from 8/8/11, 11:00am mtng on Property in Waimanalo:

In attendance: Kyle, Peter, Cindy -from LH

Barry Cheung, Bob Medeiros — from DLNR

Meeting called by Barry Cheung of the DLNR — place and time established by DLNR - to discuss issues
with regards to the lease.

1- Bob Medeiros gave a brief history of the property ‘til Candy Lake was evicted
2- Barry Cheung asked if electricity is the only problem saying that LH is using the other areas for

the nursery

LH attendees explained that the lack of electricity means: no security, no power to run watering
system since auto timers can’t be used (becomes labor intensive to have pp water); without security
the trucks and eqpt. on Level 1 have been damaged with fuel lines cut, etc.; break ins occur at the
Office domicile, the business is not running at its potential now and has not been running optimally
since the property was released to LH in Sept. 2006.

It was mentioned that the last face to face with Charlene (of DLNR) was May 2007 at Rep. Ito’s
office. Also asked Barry Cheung if the note to William Tam (sent July of 2011) prompted this meeting
- he asked why we communicated with Mr. Tam and NO, Mr. Tam did not communicate with him as
they were on different levels.

Kyle asked about renegotiating lease rent and Barry said NO — it’s public record and AG’s office will
not as the auction bid is binding.

Again, Kyle asked for the return of electricity to the property and explained the efforts of LH to get
the electricity ‘turned on” and the added expenses involved; Barry and Bob talked about HECO
poles that they have at baseyard and the resources at their disposal. When I asked about the
possibility of the DLNR doing it — they clammed up and said they would not promise anything or say
anything else. Then Barry said he would e-mail or communicate with us in about 2 weeks.

No word until this June 1,2012 letter to Kyle with draft Board submittal.
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