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Chairperson William J. Aila, Jr.:

Thank you for the opportunity to submit this position statement on behalf of LandScape
Hawaii, Inc. (“LHI”), the lessee of General Lease No. S-5708, relating to that certain State
property identified as Lot 33, Waimanalo Agricultural Subdivision, Waimanalo, Koolaupoko,
Oahu, Tax Map Key: (1) 4-1-027:016; Area 19.61 acres, more or less (hereinafter referred to as

“the Subject Property”™).

This matter was listed as Item D-13 on the BLNR July 13, 2012 Agenda and was
considered at the July 13, 2012 Board Meeting. At the end of the presentation, questions
remained and this matter was deferred. In his July 16, 2012 letter, Barry Cheung, District Land
Agent, informed Kyle Ushijima, President and CEO of LandScape Hawaii, Inc. that the matter
was deferred and he will write again at a later date regarding the review of the case by the
Department of the Attorney General. See attached Exhibit A-1.

Most of the information being provided in this position statement were previously
submitted to the DLNR and were attached to Item D-13 to the BLNR July 13, 2012 Agenda as
Exhibit B [February 21, 2007 to Peter T. Young and exhibits] and Exhibit C [January 11, 2008
letter to Charlene Enoki and exhibits]. Additional back up documents include notes prepared by
Cindy Comer and Kyle Ushijima when the events occurred and letters and memos prepared by
third parties when the documents are dated.
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I Background
A. Prior Tenant: Ms. Candy Lake and her daughter, Ms. Tiffany Fortin.

As background, in relevant part, the Subject Property was previously leased to Ms. Candy
Lake and her daughter, Ms. Tiffany Fortin. Ms. Candy Lake resided on the Subject Property and
her daughter, Ms. Fortin lived on the mainland. The lease term was to expire on August 9, 2004
and in a June 2, 2003 letter to Barry Cheung, Ms. Candy Lake requested a new lease to be issued
to her organization, the Sylvester Foundation for animal shelter purposes. See attached Exhibit
1, which is the August 8, 2003 DLNR Staff Recommendation to the Board to deny Ms. Candy
Lake’s request and approve the public auction of the Subject Property for agricultural purposes.
The following entry appears under Property Characteristics — “Utilities — Yes”. Exhibit 1 at 2.

B. Bid Auction June 30, 2004 and General Lease No. S-5708

1. On April 16, 2004, Chairperson Peter T. Young signed the Notice of Sale
[Exhibit 2] and Public Auction Bid Packet [Exhibit 3] for four (4) properties, including the
Subject Property.

2. The Notice of Sale set the upset minimum annual lease rental at $4,764.00 per
annum. See Item III. of Exhibit 2.

3. Cindy Comer recalls she had 3 walkthroughs of the Subject Property, May 24,
2004, May 28, 2004 and June 25, 2004.

4. Kyle Ushijima recalls he was on the latter two walkthroughs on May 28, 2004 and
June 25, 2004.

5. During the walkthroughs, there were three (3) dwellings, the A-frame' on the top
level that was occupied by Ms. Candy Lake, the Clubhouse? on the middle level which was used
as an animal shelter, and a house on the first level that was rented to a tenant.

6. During the walkthroughs, both Ms. Comer and Mr. Ushijima recall seeing electric
wires, telephone lines and water being provided to the house on the first level.

* 7. Only the house on the first level is involved with the claim of the missing
meter box and lack of electricity.

' It is believed that the A-Frame house was moved onto the Subject property by Ronald

Rewald, and his parents lived in the dwelling, at a time when Nolan George was the lessee.

> Itis believed that the Clubhouse was built by Ronald Rewald, who also built a polo field on

the middle level of the Subject Property.
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8. LHI timely hand delivered and filed its Application.

0. At the auction held on June 30, 2004. LHI submitted an annual bid of
$36,500.00, payable in semi-annual installments of $18,250.00, was the winning bidder and paid
the amount of $4,764.00 per annum. See § 10. 3. at page 6 of Exhibit 3.

10.  OnJuly 1, 2004, LHI complied with the terms of payment and paid the balance of
the semi-annual payment of $18,750.00. See q 10. 4. at page 6 of Exhibit 3.

* 11.  LHI understood the Subject Property was to be leased “AS IS and understood
that to mean as observed during the walk through inspections on the Subject Property before the
public auction held on June 30, 2004. See q 5 at page 5 and § 13 at page 7 of Exhibit 3.

* 12. LHI understood “AS IS to mean the three (3) dwellings in habitable condition,
meter box with electricity, telephone line and water provided to the house on the first level,
vegetation reasonably maintained, all light fixtures and off-on switches and outlets intact,
plumbing and plumbing fixtures intact.

* 13. The commencement date for General Lease No. S-5708 for the Subject Property
was to be sixty (60) days after the date of the sale on June 30, 2004, which was September 1,
2004, with the proviso that the Chairperson may amend the commencement date for good cause.
See § 11 at page 7 of Exhibit 3.

* 14. In a letter dated August 27, 2004, LHI submitted General Lease No. S-5708 to the
DLNR. See attached Exhibit 4 Transmittal Letter.

* 15, General Lease No. S-5708 contains the signatures of Kyle K. Ushijima signed on
August 24, 2004 on behalf of LHI, Chairperson Peter T. Young on behalf of BLNR and
Approval As To Form signed by a Deputy Attorney General on July 30, 2004. See attached
Exhibit 4 which are the relevant pages of General Lease No. S-5708.

* 16.  Although General Lease No. S-5708 was signed in August 2004, the start date,
term of the lease and the dates payment were due on page 1 were not filled in and it is assumed
that was because Ms. Candy Lake was still in possession of the property. See attached Exhibit 4
which are the relevant pages showing the filled in dates in 2006.’

II. General Lease No. S-5708 and Efforts to Gain Possession

3 The start date, term of the lease and the dates payment were due was subsequently filled in on
or about March 23, 2006 and LHI was provided a copy of General Lease No. S-5708 filled in
with the handwritten terms.
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A. Ms. Candy Lake and the Sylvester Foundation Remained a Hold over
Tenant Until Being Evicted on March 3, 2005.

1. LHI communicated the urgency of taking possession of the Subject Property [See
attached Exhibit 4 Transmittal Letter], however, due to the holdover by Ms. Candy Lake and the
Sylvester Foundation and communications from her influential supporters, DLNR did not allow
LHI to move onto the Subject Property on September 1, 2004.

2. In his October 12, 2004 letter, Mr. Ushijima asked Governor Linda Lingle for
assistance to enable LHI to move onto the Subject Property and pointing out that in June 2004,
the Board told Ms. Candy Lake she would have to leave the property when her lease expired in
August 2004. See attached Exhibit 5.

3. On November 5, 2004, Governor Linda Lingle responded to LHI advising that
her staff are working with the Sylvester Foundation to vacate the Subject Property. See attached
Exhibit 6.

4, On or about February 24, 2005, former Representative Eve Anderson, a member
of the Waimanalo Agricultural Association sent an email to Sally Harper of Governor Lingle’s
staff explaining that she had been referred to Ms. Harper by Ms. Linda Smith also of Governor
Lingle’s staff and Ms. Anderson explained the situation involving Mr. Ushijima and his business,
Mr. Ushijima and the DLNR, and problems caused by Ms. Candy Lake’s holdover tenant status.

5. On March 3, 2005, about 30 DLNR personnel, police and others evicted Ms.
Candy Lake and the Sylvester from the Subject Property, which was reported in the March 4,
2005 Honolulu Advertiser. See attached Exhibit 7.

* 6. At this point on March 4, 2005, after the eviction:

a. the Subject Property was not what Mr. Ushijima bid on and what he
understood he was going to get “AS IS”.

b. The three (3) dwellings were vandalized, trashed and not in habitable
condition, the meter box may have been removed, there was no electricity,
telephone line or water provided to the house on the first level, vegetation
was overgrown and not reasonably maintained.

& There were large amounts of trash, construction material, stockpiles of
debris, tires, barbed wire, corrugated metal, a Matson container that was
too rusty to be moved and created a hazard, broken bottles from drinking,
missing windows, screens and damage to walls caused by vandalism,
condoms, needles and syringes from drug activity on the Subject Property.
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* 7. As aresult, Charlene Enoki, DLNR Land Manger said the DLNR would clean up
the Subject Property before it was turned over to LHI and LHI could move onto the Subject
Property.

*kEx 8. According to Allison at HECO [548-7311], regarding the house on the first level,
the electricity was turned off in July 2004 by Ms. Candy Lake’s tenant and HECO removed the
electric lines in December 2004,

B. After Eviction on March 3, 2005 Until February 2007 DLNR Did Not Clean
Up, Remove and Renovate as Promised.

1 During the remainder of 2005, DLNR spent time getting bids for roofing, house
renovation, cleaning up, doors, windows, ceilings walls and installing fencing based on
discussions with Cecil Santos and Charlene Enoki as detailed in notes prepared by Cindy Comer
between June 18, 2004 to June 19, 2006. See attached Exhibit 8.

2. Sometime in late 2005, the Clubhouse on the middle level, one of the three (3)
dwellings observed during the earlier walk throughs was demolished and removed. The
clubhouse was a large [ 30° X 60’ ? ]Jbuilding with a large observation deck overlooking the polo
fields and constructed with Koa posts and cabinets.

* 3. Clean up and fix up was slow and on March 10, 2006 Chairperson Peter T. Young
sent LHI a Right-of-Entry Permit for Maintenance of State Land for a term of March 10, 2006 to
September 10, 2006 and waived the rent for the term. See attached Exhibit 9 at § 1 and  14.

4. The Maintenance Right of Entry was intended to prevent further damage from
vandalism. See attached Exhibit 9 first paragraph.

5. LHI was not able to use the Subject Property during the term of the Right-of-
Entry Permit for its business due to the were large amounts of trash, construction material,
stockpiles of debris, barbed wire, corrugated metal, a Matson container that was too rusty to be
moved and created a hazard, broken bottles from drinking, vandalism resulting in missing
windows, screens, damage to walls and coulid not store its equipment or personal property at the
Subject Property. See Exhibit 9 at § 10.

B 6. Clean up and the installation of fencing continued between October 1 2006 to
February 17, 2007 and DLNR was contacted several times as noted in a log prepared by Cindy
Comer. See attached Exhibit 10.

* 7. On October 13, 2006 Mr. Ushijima sent a facsimile memo to Charlene Enoki
discussing the DLNR billing for the period Oct 1, 2006 to March 31, 2007. While the lease was
to start on September 1, 2006, while LHI was continuing clean up, LHI discovered that the State
failed to clean up and remove the stockpiles of debris, barbed wire, corrugated metal, tires,
corrugated metal, etc, and LHI asked Charlene Enoki and the DLNR for assistance in the clean
up and removal of the above. See attached Exhibit 11.
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2 8. On February 2, 2007, LHI made its second payment of $18,250.00 with the
expectation that the DLNR would expedite its clean up and give its attention LHI’s situation.
See attached Exhibit 12.

C. February 2007 to December 2007 Assistance From Chairperson Peter T.
Young and Representative Ken Ito

* 1. On February 21, 2007, Mr. Ushijima sent a letter to Chairperson Peter T. Young
summarizing the situation from May/June 2004 to February 2007, which provides more detail
than this position statement. See attached Exhibit 13.

2. In the December 2006 entry of Exhibit 13 at page 6, Mr. Ushijima noted that,
Charlene Enoki told Mr. Ushijima not to pay the lease rent until she straightens the matter with
the AG’s office and again in January 2007, Ms. Enoki advises not to pay the rent.

3. At page 7 of Exhibit 13, Mr. Ushijima notes the stolen meter box and notes
“** what we have today is not what we were led to believe we would assume two
years ago, i.€. condition of property and size of property.”.

4. Between February 22, 2007 and May 9, 2007, four meetings are held with DLNR,
Representative Ken Ito’s office and Mr. Ushijima and Cindy Comer to discuss the problems.
See attached Exhibit 14.

5. On March 27, 2007, a meeting was held with Chairperson Peter T. Young,
Representative Ken Ito and George Okuda and Chairperson Peter T. Young states he is
surprised by the problems as he has not received any information with regards to the
Subject Property. See attached Exhibit 14.

wE 6. Chairperson Peter T. Young and Charlene Enoki advise Mr. Ushijima not to
pay until the issues are resolved. See attached Exhibit 14 and 15.

7. Even after the March 27, 2007 meeting and being advised by Ms. Enoki and
Chairperson Peter T. Young not to pay, on April 20, 2007, a Notice of Default is sent to LHI.
See attached Exhibit 15.

8. On May 1, 2007, Chairperson Peter T. Young is replaced by Interim Director
Allan Smith and on July 25, 2007, Mr. Smith is replaced by Laura Thielen as the interim
Chairperson.

g. In June and July 2007, State workers demolished and removed abandoned sheds
and construction material from the property. See Exhibit 17 at page 2.
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10.  On December 18, 2007 Mr. Ushijima and Charlene Enoki discuss the status and
Charlene Enoki advises Mr. Ushijima no further payments need to be made until a list of items
are completed by the DLNR.

11.  Charlene Enoki agreed to call back in 2 weeks to report on progress [See attached
Exhibit 16], but no call back was received.

D. January 2008 to December 2008 Communications with DLNR

1. On January 11, 2008 Mr. Ushijima sent a letter to Charlene Enoki summarizing
the history of the Subject Property, the status and, among other things, requests that the meter
box and electricity be restored. See Exhibit 17.

a. “At this time, the immediate concerns are: the Lease rent amounts do not
correspond to the Lease payment schedule and therefore generate unwarranted
delinquency notices, the matter of a missing meter box, and the incorrect fencing
of the property.”

b. After the eviction, the State virtually abandoned the property for over a year and
did nothing to facilitate the transfer of the property to Landscape Hawaii.

@ Instead, the State issued a Right-of-Entry permit in March 2006: the Right-of-
Entry permit not issued for the sake of Landscape Hawaii but in response to the
vandalism and further damage to the property and buildings while the State
remained in control of the property.

d. The property was finally transferred to Landscape Hawaii in September 2006.
e. The removal of the meter box that occurred again while the State was in
control of the property and Candy Lake was still there is another major

obstacle for Landscape Hawaii’s business operation.

The domicile on the first level had the meter box and electricity — this was noted
during walkthroughs prior to the auction.

e

g. Also noted during the walkthroughs was the fact that there was a family living in
the domicile, indicating that the building was in a livable condition in 2004.

h. When Landscape Hawaii was finally given access to the property in 2006, the
condition of the buildings was no longer what was viewed during the
walkthroughs and not what we were led to believe we were bidding on at
auction.
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i Through no fault of Landscape Hawaii, the domicile now sits in an abandoned
condition, i.e. without a meter box and electricity, vandalized, missing windows
and screens, and needing major renovation.

Ji The State must act responsibly and fairly and return the property to the condition
observed during the walkthroughs.

k. Without a meter box and electricity, an effective business operation cannot
proceed.
2. This January 11, 2008 letter was sent Certified Mail, Return Receipt Requested to

Charlene Enoki, Laura Thielen, DLNR Chairperson, Governor Linda Lingle, Lt. Governor Duke
Aiona, Senator Fred Hemmings, Representative Ken Ito, Representative Tommy Waters and the
Waimanalo Ag Association. See Certified Mail, Return Receipt with Exhibit 17.

3. On February 6, 2008, Mr. Ushijima spoke with Charlene Enoki on the phone
regarding the electric meter, return fence and container removal to get the lease going and until
this happens, the lease will not start as noted in Mr. Ushijima’s notes. See attached Exhibit 18.

4, On June 18, 2008, Barry Cheung called and advised the January 11, 2008 letter
was lost, requested it be re-sent and it was re-sent on June 23, 2008 and DLNR confirmed the

letter was logged as received on June 24, 2008. See Cindy Comer handwritten notes with
Exhibit 17.

5. In July 2008, the DLNR completed 50 feet of chain link fence, removed piles of
debris, demolished and removed a Matson container. See Cindy Comer notes attached as
Exhibit 14.

6. During October 2008, Mr. Ushijima called and left messages for Charlene Enoki
to schedule another meeting, but did not receive any call back or letters form the DLNR.

1. In November 2008, the DLNR secures and finalizes the perimeter fence that LHI
had been waiting since November 2005 to be completed. See Cindy Comer notes attached as
Exhibit 14 and Exhibit 22.

8. On Monday, November 3, 2008, Barry Cheung called and said the file was lost
again and requested another copy. See Cindy Comer handwritten notes with Exhibit 17.

9. On Friday, November 7, 2008, Barry Cheung went to the Subject Property and
Cindy Comer hand delivered a copy of the January 11, 2008 letter to Mr. Cheung who was
accompanied by Steven Lau of the DLNR. See Cindy Comer handwritten notes with Exhibit
17.
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10. On Monday, November 10, 2008, Barry Cheung sent an email to Cindy Comer,
caretaker at LHI, in which he acknowledges reading the January 11, 2008 and noting that page 2
of the February 21, 2007 letter to Peter Young was missing [Barry Cheung November 10, 2008
email is attached as Exhibit 18], which was subsequently re-sent to him by Cindy Comer.

E. January 2009 to January 2010 Assistance from Representative Gene Ward

1. On February 19, 2009, Representative Gene Ward sends a letter to Charlene
Enoki asking abut the Subject Property and asking for her urgent assistance. See attached
Exhibit 20.

2, DLNR did not respond and in June 2009, Representative Gene Ward calls and
Charlene Enoki returns his call to discuss issues regarding the Subject Property. See Cindy
Comer notes attached as Exhibit 21.

3. Cindy Comer prepares notes for meeting with Representative Gene Ward. See
Cindy Comer notes attached as Exhibit 22.

4. On August 29, 2009, Representative Gene Ward sends letter to Charlene Enoki
regarding the missing meter box and resulting lack of electricity and asks Ms. Enoki to respond
by September 18, 2009. See Representative Gene Ward letter attached as Exhibit 23.

4, DLNR did not respond and on October 22, 2009, Mr. Ushijima sends a letter to
Charlene Enoki to follow up with Representative Gene Ward August 29, 2009 letter. See LHI
letter attached as Exhibit 24.

5. DLNR did not respond and on January 28, 2010, Representative Gene Ward sends
a letter to Charlene Enoki to follow up with his August 29, 2009 letter. See Representative Gene
Ward letter attached as Exhibit 25.

6. DLNR did not respond and there are no communications between January 28,
2010 and May 2011.

F. January 2010 to August 2012 As of the Present Time

1. After January 28, 2010, there are no communications between LHI and DLNR
until May 2011 when Cindy Comer met with William Tam, Deputy Director, DLNR, at a
Waimanalo Agricultural Association meeting and advised Ms. Comer to call Charlene Enoki.
See LHI June 16, 2011, letter attached as Exhibit 26.

2. On June 16, 2011, Mr. Ushijima sent a letter to William Tam, Deputy Director,
which among other things, stated the following:

a. “You advised her to have Landscape Hawaii give Charlene Enoki a call. I have
done that and requested an update for the property in question. I placed the call
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weeks ago, and to date, have received no response. Moving forward, I am asking
for someone at the DLNR to again review the situation and provide some remedy
- we need our electricity.

B “I am sending you a packet (under separate cover) with a history of the property,
which at the time of the walkthroughs and after the auction date in 2004, had the
available utilities of water, electricity, and telephone. Presently, the nursery and
office domicile have no electricity as the meter box was stolen almost 7 years ago
during the period that the State was in possession of the property and before
transfer to us, the new Lessee. Since then, we have sat in discussion with former
Director Peter Young, Charlene Enoki, and others, and been assured that the State
would resolve the problem and give us our electricity. We are still waiting.”

c. “At one time, we were willing to install the electricity ourselves with the
understanding that the DLNR would give us credit against future lease fees. We
awaited confirmation from the DLNR to begin the work, requesting in writing
numerous times with specific start dates. So far there has been no response from
the State or acknowledgment of our request. Much time has passed and we, like
the State, have limited resources and monies. Our offer was time sensitive as we
are treading water and - surviving and not thriving in this economy.”

[Emphasis supplied.]
See LHI June 16, 2011, letter attached as Exhibit 26.

3. On July 4, 2011, Cindy Comer sent a packet of documents to William Tam,
Deputy Director which cons1sted of the same 27 pages submitted with the January 11, 2008 letter
to Charlene Enoki. See Cindy Comer letter attached as Exhibit 27 and Exhibit 17.

4. In early August, 2011, Barry Cheung called and scheduled a meeting with Kyle
Ushijima and Cindy Comer that was held at the Subject Property on August 11, 2011. See Cindy
Comer notes attached as Exhibit 28.

4. Barry Cheung and Bob Medeiros attended the meeting on behalf of the DLNR
and discussed the issues, primarily the problems due to the lack of electricity and Kyle Ushijima
asked about renegotiating the lese rent. See Cindy Comer notes attached as Exhibit 28.

5. At the end of the meting, Barry Cheung said he would email or communicate with
LHI in about two weeks. See Cindy Comer notes attached as Exhibit 28.

6. There was no response and the next contact from DLNR was the June 1, 2012
letter from Russell Tsuji with a draft submittal of the BLNR July 13, 2012 Agenda. See attached
Exhibit A-2.
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7. On July 6, 2012, Barry Cheung sent a letter to Kyle Ushijima enclosing the July
13, 2012 Agenda Item D-13 with the following Reference:

Deny the Request for Rent Reduction and Consider Request for Mutual
Cancellation of General Lease No. 5708, if appropriate; Landscape
Hawaii, Inc., Lessee, Waimanalo, Koolaupoko, Oahu, Tax Map Key: (1)
4-1-027:016

See attached Exhibit A-3.

8. Barry Cheung’s July 6, 2012 letter, attached as Exhibit A-3 and the draft and
final of the July 13, 2012 Agenda for Item D-13 was the first time DLNR had noted
a “denial of rent reduction” and “ Consider Request for Mutual Cancellation of General Lease
No. 5708.”

0. Up until Barry Cheung’s July 6, 2012 letter, Kyle Ushijima had been told and
relied on statements by Charlene Enoki and former Chairperson Peter T. Young that LHI did not
have to pay lease rent until the DLNR completed what it said it would do and provide electricity
to the dwelling on level one of the Subject Property.

10. In reliance that the DLNR would honor General Lease No. 5708, LHI has
invested $317,000.00 as follows:

a. $167,000.00 for clearing one level, prepping the ground and installing a one (1)
acre Shade House with concrete block, weed cloth, gravel entire level, and
nursery plant benches.

b. $150,000.00 in the Care Takers domicile to help monitor and have a presence on
the property to deter vandalism and theft.

G. Kyle Ushijima and Cindy Comer have spent countless hours meeting with DLNR
at their office, meeting with legislators at the Capitol Building, numerous phone
calls, and writing letters to get the electricity installed and dealing with the lease
payment billings that I was told not to pay until electricity is put back to the
domicile/office property by DLNR. The hours of frustration and stress could have
been put to better use towards running Landscape Hawaii, Inc.

11.  The following are additional amounts to renovate the level one dwelling to a
comparable “AS IS” condition that was observed during the May-June 2004
walkthroughs.

a. Undetermined amounts for termite damage to floors, walls, beams, etc. Damage

could have been minimized if LHI had electricity to fix the domicile/office in
2004.
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b. According to Allison at HECO installation Dept. (548-7311 the following has to
be done to re-hook the electricity up to the dwelling on level 1.

a). Hire an Electrician who gets the a Permit for the electricity from the City
& County.

b). The Electrician is to call HECO for a request for permanent service.

€): HECO will do a field check and answer any questions from Electrician
and parties to the property.

d). A new pole is required due to newest code, cannot be more than a 90’ feet
run from pole to structure. HECO could not give us a cost until they go out to the
property.

e). The Electrician will need to rewire domicile/office up to code.

f). The Electrician is to call HECO and City & County for inspection.

g). Once everything is done, HECO will need another 3 weeks to schedule
and turn on electricity.

h). Allison from HECO could not give us a time estimate to beginning to
end for the whole thing nor a dollar estimate to install new line and pole.

1). The cost for the Electrician to install a new meter box(stolen), electrical
breaker box(stolen), outlets(stolen) and wires were cut too short(need to cut wall),
GFI(stolen), light switches(stolen), light fixtures(stolen). The Electrical
Contractor estimate to rewire and install all of the above except HECO’s work is
$ 9,550.00 plus tax (J.A. ELECTRIC SERVICE, INC.

1)- Plumbing work to connect to the water meter and though out the house
where copper pipes and a basin fixture were removed.

12. Theremoval of the electricity has prevented Landscape Hawaii, Inc. from taking
advantage of opportunities and therefore losing money - these cannot be recovered after 8 years.

13. The following are the reasons what electricity has prevented Landscape Hawaii,
Inc. to develop this property what it was meant to do.

a). Develop an Office to run the Nursery effectively and efficiently.

b). Security cameras and sensor lights for the property. Our nursery and others have
been vandalized and burglarized as other nurseries in Waimanalo.

C). Build a warehouse for equipment and material.
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d). Build a Covered soil mixing area.

e). Two (2) Greenhouses with Grow Lights to grow our plants from cuttings and
seeds so we won’t need to buy most of our plant material at other nursery’s price.

). Six (6) Heated Benches with four (4) Water Heaters to decrease the rooting time
by 60% on our cutting and geminating our seeds faster by 70%. This will Save 50% of plant cost
p

compared to purchasing plant material for projects, wholesale, and retail.

g). Install an Automatic irrigation Controller to control all watering and build a
Misting system for larger and other type of plant material to grow from cuttings.

h). Two Water catchments (a 75,000 and a 50,000 gallon). Save on cost of potable

water.

1). Develop a Tissue Culture Lab to grow plants from plant tissue.

1) Landscape Hawaii, Inc. has been operating the nursery at 25% effective and
efficiency rate.

k). Landscape Hawaii’s Busihess Plan has been literally thrown out the window as it

shows LHI would have turned a profit on the nursery in year four (4) and would have generated
- at least $2M (2) million in 2012.

1) * Plants is the main commodity of Landscape Hawaii, Inc. or any other company in
the landscape business. Our cost on plants would have been reduced by 60% ($104,400 per
year).

m).  Cost of plants from year 2008 to 2011 = $696,000.00.
$696,000.00/4 years = $ 174,000.00*.60=$104,000.00.
***This does not include this year 2012.%**

n). Landscape Hawaii, Inc. has and still adding wasted cost to trim the trees and keep
the weeds down on the undeveloped area where we would have built all of the above.

0). Another plan for the nursery was to make another company doing
landscape/irrigation installation and the nursery providing the plants and housing our equipment.
The Landscape Company would be operating from the nursery and office. This Company would
be generating $2M - $3M (82-3 million) a year. Without a fully operating nursery a
Landscape/irrigation installation company cannot be competitive in bidding projects.
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IIlI.  Conclusion
Color photos of the Subject property will be available at our August 8, 2012 meeting.

The foregoing represents a brief summary of LHI’s experience with the Subject Property
since it was the successful bidder at the June 30, 2004 auction.

LHI respectfully submits that the terms of General Lease No. S-5708 needs to be revised
to take into account the fact that LHI did not get the property it expected to get in the “AS IS”
condition that it observed during the walkthroughs in May-June 2004.

LHI respectfully submits that the revisions must take into account the following:

1. LHT’s lost opportunities and prejudice caused by the failure to provide the Subject
Property as agreed on September 1, 2004 with electricity.

2. LHTI’s attorneys’ fees and costs which are estimated to total about $10,000.00 to
$15,000.00 date.

3. Waiver of lease rent until the DLNR pays for and installs an electric meter and
connects the electricity through HECO and for electrical work, currently estimated to cost
$9,550.00 plus tax (J.A. ELECTRIC SERVICE, INC.).

4. DLNR pays for and installs plumbing for the dwelling on level one.

Very truly yours,
WATANABE ING LLP

. KONDO

C: Russell Tsuji
Barry Cheung
Deputy Attorney General

458523
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NEIL ABERCROMBIE
GOVERNOR OF HAWAIT

WILLIAM J. AILA, JR.
CHAIRPERSON
BOARD OF LAND AND NATURAL RESOURCES
COMMISSICN ON WATER RESOURCE MANAGEMENT

STATE OF HAWAIl
DEPARTMENT OF LAND AND NATURAL RESOURCES
LAND DIVISION

POST OFFICE BOX 621
HONOLULU, HAWAIT 96809

July 16, 2012
Ref. No.: GL 5708

Mr. Kyle Ushijima
President & CEO
Landscape Hawaii. Inc.
2621 Waiwai Loop
Honolulu, Hawaii 96819

Dear Mr. Ushijima:

Subject: Deny the Request for Rent Reduction and Consider Request for Mutual
Cancellation of General Lease No. 5708, if appropriate; Landscape
Hawaii, Inc., Lessee, Waimanalo, Koolaupoko, Oahu, Tax Map Key: (1)

4-1-027:016

We write to inform you that at its meeting of July 13, 2012, under agenda item D-13, the
Board of Land and Natural Resources deferred the above-referenced request.

We will write to you again at a later date regarding the review of the case by Department
of the Attorney General.

If you have any questions, please feel free to contact us at 587-0430. Thank you.
Sincerely,

eung
District Land Agent




WILLIAM L AILA IR
CHAIRPERSON
DOARD OF 1 AND AND NATURAL RESDURCES
COMMISSIGN ON WATER RESOURCE MANAGEMERT

NETL ABERCROMBIE
GOVERNOR OF HAWAT

STATE OF HAWAI
DEPARTMENT OF LAND AND NATURAL RESOURCES
LAND DIVISION

POST OFFICE BOX 621
HONOLULU, HAWAI 968039

June 1,2012
Ref: GL 5708

Mr. Kyle Ushijima
President & CEO
Landscape Hawaii, Inc.
2621 Waiwai Loop
Honolulu, Hawaii 96819

Dear Mr. Ushijima:
Subject: General Lease No. 5708, Waimanalo, Koolaupoko, Oahu; TMK (1) 4-1-027:016

We write to update you on the status regarding the outstanding rent owed by vou under
the above-referenced lease.

We have reviewed your letters and our records. We cannot agree 1o the allegations in
your letters pertaining to the State's delay in handing over the property.

At the siaff level. we do not have any authority to accommodate your request for rent
reduction due to the alleged delay. Therefore, we will go to the Board requesting guidance and
instruction. Attached is the draft Board submittal that we intend to submit to the next available
Board meeting in Honolulu. We will write to you again when the agenda is fixed. In the
meantime, please let us know if you have any comments on the draft submittal.

If you have any guestions, you can contact me at 587-0422 or my staff Barry Cheung at
587-0430. Thank you.

Very truly yours,

Enclosure



STATE OF HAWAT
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

Board Date

Board of Land and Natural Resources
State of Hawaii

Honolulu, Hawaii QOAHU

Deny the Request for Rent Reduction and Consider Request for Mutual Cancellation
of General Lease No. 5708, if appropriate; Landscape Haw aii. Inc.. Lesses,
Waimanalo, Koolaupoko, Oahu, Tax Map Key: (1) 4-1-027:016

APPLICANT:

Landscape Hawaii, Inc., a domestic corparation.

LEGAL REFERENCE:

Section 171-6, Hawaii Revised Statutes, as amended.

LOCATION:

Portion of Government lands situated at Waimanalo. Koolaupoko, Oahu, identified by
Tax Map Key: (1)4-1-027:016 as shown on the map attached as Exhibit A.

ARFEA:

19.961 acres, more or less.

ZONING:

State Land Use District: Agricultural
City & County of Honolulu LUO:  A-1

TRUST LAND STATUS:

Section 5(b) lands of the Hawaii Admission Act

DHHL 30% entitlement lands pursuant to the Hawaii State Constitution: No



GL5708 Page 2 {Board date}

CHARACTER OF USE:

Intensive Agriculture or Pasture Purposes.

LEASE TERM:

Thirty (30) year lease commencing from April 1, 2006.

DCCA VERIFICATION:
Place of business registration confirmed: YES _X NOC__
Registered business name confirmed: YES_X NO__
Applicant in good standing confirmed: YES _X NO __
REMARKS:

The subject parcel was previously leased to Christian Meunier and Candy Lake under GL

T 1~ aratad am ani m31 holtar ninder

3861 until the lease expired on August 9, 2004. Ms. Lake operated ai aii
the name of Sylvester Foundation on the parcel until she was evicted from the parcel on
March 3, 2005.

JS WA SRWI RV E S LU WS S

Prior to the above-referenced eviction, the Department solicited application for a 30-year
lease in June 2004. Due to reluctance of Ms. Lake allowing prospective bidders to inspect
the parcel, the Department decided to conduct a guided site inspection for the prospective

applicants. The inspection party included the current lessee, Landscape Hawaii, Inc. (“LHI")
and staff from the division.

Staffunderstands that after the eviction, the Department agreed to demolish some structures,
remove the debris left by the former lessee, hire a professional cleaner to clean the remaining
dwelling, and install fencing around the property fence before handing over the property to

LHL,

On March 10, 2006, the Chairperson issued a right of entry after learning about the
vandalism on the parcel’. The Chairperson waived the rent for the right-of-entry period,
which covered from March 10, 2006 to September 10, 2006, or at an earlier date upon the
sole discretion of the Chairperson.™

11,2006. The

oy B -
Cinig om zAxan 1, 28

The lease was eventually signed on March 23, 2006 commenci
first 6-month rent {$18,250), document and map fees (855), and advertising costs {3544.28)

were paid by LHI on June 30, 2004, i.e. the date of auction.

! Opening paragraph of the right-of-eniry as in Exhibit B states, "[i]n order to prevent

[vandalism] from happening again, we are issuing this maintenance right-of-entry.”
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The Department received another payment of 6-month rent ($18,250) around February 2007.
At the same time, LHI submitted a letter dated February 21, 2007 to the Chairperson
(Exhibit B) seeking resolution of the billings and requesting the State to honor its agreement
to clean up the parcel for LHI's operation. In addition, LHI requested a 20% rent reduction
retroactive to the beginning of the lease until the matter is resolved.

By its letter dated January 11, 2008 (Exhibit C), LHI reiterated its immediate concerns "are:
lease rent amounts do not correspond to the Lease payment schedule and therefore generate
unwarranted delinquency notices, the matter of a missing meter box, and the incorrect
fencing of the property.”

On June 1, 2009, Land Division informed Fiscal Office to change the billing date to April 1,
2008 because "billing date should be April 1, 2008 when State completed moving the
location of fence line in the back of the property, installed fencing along ditch, and removed
abandoned container/trash from property".

Since the last payment received in February 2007, the Department did not receive any rent
payment from LHIL

Due to the staff tum-over, LHI's request for a Board hearing was not processed until
today. The current amount owed is $127,750, equivalent to 3.5 years rent payable.

STAFF RESPONSES:

For discussion purposes, staff summarizes LHI's request as "the State has not fulfilled its
obligation in delivering the property to LHI on time. Such delay and other incident caused
1

unnecessary delays and jeopardized the plan by LHI to utilize the parcel.” Staff will respond
(in italics) to the allegations by LHI separately in the following paragraphs:

LHI alleged that the condition of the parcel at the time of the pré—auction site
inspection provided a condition of the parcel, which was different from the actual
condition when the parcel was delivered to LHI two years later.

[y

Staff notes that the 2004 public auction bid packet for the parcel, under
paragraph 13, Condition of the Property states, "... all parcels shall be leased in
an "AS IS” condition..." The condition on the parcel is better than that in the
pre-auction site inspection because the Department had taken extra steps by
installing fence, cleaning the former dwelling, and removing irash from the
parcel. Staffis not aware of any similar cleanup efforis for other auction parcel
on Oahu.
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an area of about four (4) acres, which meant that LHI could not use the said area.
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Staffnotes the bid packet did not provide any provision regarding fencing off the
parcel, including this four-acre portion. In addition, staff understands this four-
acre parcel was not used by anyone since eviction in 2005. Therefore, staff

rr7r

cannot agree that the lack of fencing jeopardized the plan of LHI.

3. LHIcomplained that DLNR should have processed the demolition permit earlier
so the City and County of Honolulu would be able to remove two dwellings from
the assessment. In short, LHI was paying real property taxes based on three
dwellings instead of only one on the ground.

Staff notes that the issue of dwellings relating to real property tax assessmeni
falls under the jurisdiction of the Cily and County of Honolulu. LHI should
approach the City for any appropriate adjustment.

4. LHI complained about the missing meter box previously seen in the pre-auction
site inspection. The lack of meter box requires LHI to install a new one subject
requirement of the utility company. It involves extra cost and

B vt
10 U0 LUliviil Ivjuiaals

makes the LHI’s plan of utilizing the dwelling not feasible.

Staff has checked with the depariment maintepance crew and note that there is no
record of any electric box being removed from the parcel. Both the staff and the
crew understand that the meter box is the property of the utility company. It is
the lessee’s responsibility to secure the utility services. Staff cannot agree that
the State is responsible for providing a replacement meter.

CURRENT SITUATION:

At the time of writing this submittal, the amount owed is $127,750. Staff believes that the
previous administration had done everything possible in utmost good faith trying to help a
successful bidder establish a new operation. The condition of the parcel and the vandalism
that happened on the property are something beyond the department's control. However, the
State should by no means be held responsible for those incidents and/or replacement works.
Upon review the situation, staff maintains that LHI does have a valid obligation to pay the

outstanding rent.
Another option is both the Board and LHI agree is to mutually terminate lease, provided that

LHI removes all the improvements instailed by LHI during its occupancy, and the Statekeeps
the rental payment and other fees and costs paid to date.

RECOMMENDATION: That the Board:

Deny the request for 20% rent reduction retroactive to the commencement date of
General Lease No. 5708; and choose either option 2 or 3 provided below:

[y

2. Agree with the staff position as mentioned above and require Landscape Hawai,
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BLNR - GL5708

Page 5 {Board date}

Inc. pay all the delinquent rent within 30 days of the Board date.

OR

3. Authorize the mmtual cancellation of General Lease No. 5708 covering the subject
area under the terms and conditions cited aboye, which are by this reference
incorporated herein and further subject to the following:

A

The standard terms and conditions of the most current mutual cancellation
document form, as may be amended from time to time;

Landscape Hawaii, Inc. shall remove all improvements installed during its
occupancy of the subject parcel;

Review and approval by the Department of the Aftomey General; and
Such other terms and condinons as may be prescribed by the Chairperson to

best serve the interests of the Siate.

Respectiully Submitted.

Barry Cheung
District Land Agent

APPROVED FOR SUBMITTAL:

William 1. Asla. Jr.. Chairperson
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February 21, 2007

Mr. Peter T. Young

Chairperson,

State of Hawait

Department of Land and Natural Resources
Post Office Box 621

Honolulu, Hi 96809

Dear Mr. Young,

Subject: Lease payment and issues remaining per State land, Waimanalo, Oah,
Tax Map Key 4-1-27:016.

I have made payment to the Fiscal Office, payment date 2/16/07, for the above leased
land for period, 10/01/06 thru 3/31/07. There still remains confusion with regards to the
billing period for which this applies and I would like to clear up this matter. While I was
at the District Office advising Cecile Santos of the payment, I was told that I am to be
notified by Charlene Enoki as to when to make payments and that the District Office was
not aware that I had been sent a Notice of Default.

I received a Right-of-Entry Permit commencing on March 10, 2006 and ending on
September 10, 2006, with a waiver of rent authorized by you pursuant to the Land
Board’s delegation of authority to issue Rights-of-Entry. I complied with all applicable
laws, statutes and govemnment regulations subject to the terms and conditions stated in the
permit. Somehow, the Attorney’s General office was not advised of the agreed upon
waiver of rent as stated in Section 14 of the permit and has since flagged measa
delinquent lessee. I trust that this confusion can be cleared up once the proper documents
are available to all parties?

If T may briefly review the history of this property with you and outstanding issues with
regards to parties concerned:

May /June 2004 Preliminary walkthroughs of property with Charlene Enoki and
other DLNNR representatives. Walkthroughs include individuals
interested in bidding on the property. During walkthroughs,
discussion includes cleanup and restoration of property to
acceptable condition to future lessee,

June 18, 2004 The Sylvester Foundation is denied 2 Request for Waiver at 2
DLNR Board meeting.



June 2003

Provisions:

July 2005

August 2005

November 2005

December 2005

illegally return to the A-frame property during the day/evening to
feed animals.

The office domicile is vandalized resulting in the removal of the
entrance porch, screens, windows, and doors. The wind, rain, and
animals can now enter the domicile as the windows and screens are
gone. The weather degrades the interior and exierior of the
domicile beyond the normal wear and tear and the floor, carpet,
walls, and ceiling are damaged.

Al necessary bids are in for the agreed upon provisions offered by
the State to transfer the property to Landscape Hawaii in a clean
and orderly condition, pay for the costs and expenses for disposal,
removal, or storage of the personal property of the prior lessee.

Demolish and dispose of Club House, designated facilities and
stockpiles.

Clean and renovate A-frame

Clean and renovate Office area

Clean up possible dumped toxic materials

Remove Matson container

Choice Fencing is assigned Chain-link front fence area and Sun
Systems is contracted for the balance of the perimeter fence area.

Per Charlene Enoki: No renovation on A-frame.,

A Contractor has been hired by the State to demolish the Club
House which is the third domicile noted on the lease. Contractor is
also to demolish and remove two horse stall areas, miscellaneous
debris, and remove the Matson container.

State workers trim and clear the front of the property in
anticipation of Choice Fencing putting up Chain-link fence. Work
to begin the last week of October 2005.

State workers again trim and clear the front of the property in
anticipation of the Chain-link fence being installed as work was

not done in October.

Chain-link fence fronting the property is finalized.

The day after the fence is in and gates instalied, the gate fronting
the A-frame is rammed and the concrete plug holding the gatepost
upright is dislodged. Choice Fencing is immediately called in to
replace the gatepost. Two days later it happens again and vandals
enter the property, paint the inside of the garage walls with red
paint and leave disparaging remarks re: the DLNR and fencing



End of 2005:

February 2006

March 2006

June 2006

property. This time the gatepost is not repaired but heavy chains
and combination locks hold the fence gates closed.

Still lacking the balance of the fencing (perimeter) that was to have
been completed in 2005.

Clean up of property still incomplete.

Transfer of property is incomplete and lease still not signed.

Perimeter fence is partially completed.

Right-of-Entry Permit is issued to Landscape Hawaii, Inc. for
maintenance of State land to decrease the amount of vandalism on
the property. Effective date: March 10, 2006 and ending

However, walkthroughs by Landscape Hawaii representatives
reflect that the fencing is not according to the area designated in
the lease as the boundary of the property. Calls made to the office
of the DLNR requests correction to the fencing error. Also, the
work order was to also include approximately 50° of chain link
fence abutting the property’s entrance gatepost and front chain link
fence thereby providing security at the gate area fronting
Kaulukanu Street.

General Lease no. 5-5708 signed, dated: March 23, 2006 with
effective dates: April 1, 2006 and terminating March 31, 2036,
Please note that the lot is now not as described in General Lease
no. S-5708 and the DAGS survey of the property with regards to
Section 11 and its relationship to “Lot 22 of Waimanalo
Agricultural Subdivision, the direct azimuth and distance being...”
being approximately 64850 feet and subsequently, sections 12, 13,
and 14 of the survey “_to the point of beginning and containing an
area of 19.961 Acres, More Or Less.”... as the fencing has
removed 4 (four) acres, MOL, from use by Landscape Hawaii.

This is the third and final walkthrough with DLNR personnel since
April of 2006, to clarify the situation regarding the mistake in
fencing the perimeter of the property. In attendance: Bob
Medeiros, Cecile Santos, 2 reps from Sun Systems and three Teps
from Landscape Hawaii.

The Sun Systems rep., Gary Bianco, site supervisor of the crew
that installed the perimeter fence was asked why they did not
follow the marked, tagged, and cleared perimeter area for the
fence. His response was that Cecile Santos had told them to move
the fence back and away from the marked property boundary.
Cecile Santos was there and acknowledged that ves he had told



June 14, 2006

September 2006

them to move the fence line. The group walked the area and there
was consensus that the area in question was incorrectly fenced.
Cecile measured the area fenced off from Landscape Hawaii and
established that approximately 4 (four) useable acres were not
included within the property fine.

Sun Systems recommends enclosing the additional 4 (four) acres
along side the already established fence line, rather than removing
the already installed fence line, and joining the two areas with a
livestock gate. The area in question requires approximately 190 T-
posts with a 10-foot run, corner posts every 100 feet, and four-
strand wire. At this ime, no gate is available along this fence line
area thereby disallowing Landscape Hawaii’s use and/or access to
the 4 (four) acres. The Sun Systems’ engineer there that day
estimated that approximately 6 weeks would be needed to have
manpower and materials available to complete the job. In addition,
the extra 50° of chain link fence abutting the front gate area is
included in the work order.

Several calls have been made to the DLNR office to find out about
the status of the pending work. No answers are available.

A question remains that if the RFP was for the correct linear run of
fencing as stated by the State from both surveys and walking the
area, what happened to the balance of materials that should have
gone up on the property when the work order was changed to less
than requested? Did the State pay for and not receive the amount of
fencing contracted for?

Another question: If the contract was not executed properly, why is
the lessee being penalized? In other words, why is the present lease
rent for the entire 19.961 acres when it was demonstrated that since
February 2006, 4 (four) useable acres were removed from use to
Landscape Hawaii (approximately 20%). And when will the
balance of the land be returned as is stated in the TMK and be able
to be utilized fully by Landscape Hawaii, the lessee to the land? -

Landscape Hawaii, Inc. signs a Cooperative Agreement with the
Windward Oahu Soil and Water Conservation District.

Right-of-Entry Permit expires. General Lease No. S-5708 to
commence effective immediately as Right of Entry Permit expires.

State already holds payment for lease as Landscape Hawaii had
paid for the first 6 (six) months of the lease on the day following
the auction date, July 1, 2004. Payment was to have been applied
for period July 1, 2004 through December 31, 2004, but transfer of



Qciocber 2006

December 2006

End of 2006

January 2007

February 2007

Current Status:

property did not occur as contracted in original agreement. (See
Attachment 2, Facsimile Transmittal)

Landscape Hawaii begins work on the property to clean up A-
Frame and establish a nursery, plant areas.

The City assesses property taxes for three domiciles for the
property when in actuality there are only two — the Club House
was torn down by the State in 2005 although it is still reflected in

City records. When will the State notify the City of the change?

The AG’s office sends out 2 delinquency notice for period
10/01/06 through 3/31/07.

Kyle Ushijima calis Charlene Enokj and is told not to pay the lease
rent until she straightens out the matter with the AG’s office.

Fencing is still not completed (perimeter and front gate areas).
Matson container still on property.
Stockpiles of dumped material of prior lessee still on the property.

Kyle Ushijima receives another notice and a letter stating that he is
definquent with regards to paying the Jease rent.

Charlene Enoki specifically tells Kyle Ushijima not to pay until
the lease dates are clarified and on file correctly.

This month Landscape Hawaii is faced with A Notice of Default,
(See Attachment, Notice of Default)

Also, Cecile Santos submits Demolition Plan to Planning and
Permitting Dept. that should have been processed in 2005. Is the
City assessment correct now for property taxes? Two and not three
domiciles? Cecile also advises Kyle Ushijima that the property
perimeter fence is to remain as is and will not be corrected by the
State. An error by the State?

*the AG’s office shows Landscape Hawaii in arrears for 6 months
lease rent

*City still seeking taxes for 3 (three) rather than 2 (two) domiciles
*Landscape Hawaii is in the process of cleaning the areas that the
State said it would clean, ie. the stockpile areas, removing the
Matson container, etc. and starting up the nursery business on
property which has “gone to weed’ for two years



*fencing is still not done according to the perimeter boundary as
designated by the State Survey and front gate area is still
unsecured

*unfenced area and unmarked area of this TMK is open to
squatters and parties entering the area from the Mahailua Street
side — patrolling and restricting access is difficult without proper
boundary lines as reflected in a fence line

*lease amount reflects the lease fee on 19.961 Acres, MOL and
does not take into account the unavailable 4 (four)acres incorrectly
fenced off by the State in February 2006

*unanticipated expenses and work involved with cieaning and
rénovating domiciles that have been abandoned and vandalized for
almost two years (from eviction date of Candy Lake)

*the delay in transferring the property (approx. 2 years) to
Landscape Hawaii allowed the property {0 deteriorate; not securing
the property and domiciles allowed vandalism, break-ins, stealing
the meter box, stealing the roofing, breaking windows, removing
doors and porches, etc. to 20 unchecked. The result is that now
more serious renovations are needed which require anthorization
from the Building and Permit Dept.

**what we have today is not what we were led to believe we
would assume two years ago, i.e. condition of property and size of

property.

Mr. Young, as you can see by the above, it has been a frustrating and epic Jjourney for all
parties. You were in the private sector and understand that time represents both money
and opportunity; I felt that I have lost both with regards to this situation. Working with
the State has been frustrating, to say the least.

I have discussed the above problems with Charlene Enoki and Cecile Santos only to find
that their hands are either tied or their time is unavailable to work out these problems.

s

As the fencing matter impacts us both, T would ask that the State work with Sun Systems
and complete the perimeter and front gate areas. I would also ask the State to honor its
agreement to clear the land of the stockpiles that pose a hazard to my employees and
areas for nursery and pasture use and to also remove the Matson container,



If you would like further insight
ext. 24 or my cell,

Sincerely,

Kyle Ushijima,
President
Landscape Hawaii Inc.

cc: Charlene Enold
Mark Bennett
Cecile Santos

our interest to have all of this behind us.

into these matters, please feel free to call me at 836-5332
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MAR 10 206
Mr. Kyle Ushijima, President _
Landscape Hawaii, Inc,

2621 Waiwaij Loop

Honolulu, Hawaii 96819

Dear Mmr. Ushijima:

Subject; Right-of-Entry Permit to Landsca

Pe Hawaii, Inc. for Maintenance of
State land, Waimanalo, Oazhu, Tax Map Key 4-1-27:016.

Q. S-5708). This right-of-
cuted.

1.

ence on March 19, 2008, an
8, or at an earlier date upon the

d end on September 10,
Board of Land and Naty

Sole discretion of the Chairperson of the
ral Resources,

Landscape Hawaii, Inc. shall procure at
during the entire period of this right-of-e
companies licensed to do business in the State of Hg
of comprehensive public liability ;

iability insurance jn an amount acceptable g the
Department ($300,000 per incident/$500,000 aggregate) insuri
Hawaii against 3] claims
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that said policy shall cover the entire right-of-entry area, i wiuding
improvements and grounds and alj roadways or sidewalks on or adjacent to
the said right-of-entry area in the control or use of Landscape Hawaii, inc,
Landscape Hawaii, Inc. shaj| fumish the Department with a Certificate
showing the policy to be initially in force and shalj furnish a like Certificate
upon each renewal of the policy, each Certificate to contain or be
accompanied by an assurance of the insurer to notify the Department of any
intention to cancel any policy sixty (60) calendar days prior to aciual
cancelistion. The procuring of this policy shall not release or relieve
Landscape Hawaii, Inc. of its responsibility under this right-of-entry as set
forth herein or limit the amount of its liability under this right-of-entry.

Landscape Hawaii, Inc. shall be responsible for cieaning and restoring the
area to a condition satisfactory to the Department of Land and Natura]
Resources upon completion of tha permit.

Landscape Hawaii, inc, shall comply with ajj laws, statutes, ordinances, rules
and regulations of the Federal, State, angd County govemments relative to the
use of the subject area including those relating to public health.

Landscape Hawaii, Inc. shall indemnify, defend and hold harmiess the Siate
of Hawail, Department of Land and Naturg] Resources from and against any
loss, liability, claim of demand for property damage, personal injury, and
death arising out of any act or omission of Landscape Hawaii, Inc. under this
approval or relating to or connected with the granting of this approval,

Landscape Hawaii, Inc. and its consultants, Contractors and/or persons
acting for or on its behalf shall not Cause or permit the escape, disposal or
release of any hazardous materials ©xcept as permitted by law. Landscape
Hawaii, Inc. and his consultants, contractors and/or persons acting for or on
its behalf shall not allow the storage or use of such materials in any manner
not sanctioned by law or by the highest standards prevailing in the industry
for the storage and use of such materials, nor allow to be brought onto the
right-of-entry area any such materials except to use in the ordinary coursa of

the maintenancs.
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10.

11.

12.

13.

Landscape Hawaii, Inc. angd its consultants, contractors and/or persons
acting for or on its behalf agree to indemnify, defend and hoid the State
harmiess, from any damages and claims resulting from the release of
hazardous materials on the right-of-entry area occurring while Landscape
Hawaii, Inc. and its consultants, contractors and/or persons acting for or on
its behalf is/are in Possession or elsewhere i caused by Landscape Hawaii,
Inc., its consultants, contractors and/or persons acling for or on its behalf
Thes covenants shall survive the expiration or earlier termination of this right-

Landscape Hawaii, Inc. and its consultants, contractors and/or persons
acting for or on its.behalf in the exercise of this right-of-entry shalil use

stop work and contact the State Historic Preservation Division in Kapolej at
(808) 692-8015 immediatefy.
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4. Pursuant to the Land Board’s delegation of authority to me to issue rights-of-
eniry, | am authorized to waive rent for rights-of-entry for any govemnment-
related project. As vour broject mests this requirement, | hereby waive rent,

Shouid you have no objections to the above-mentioned items, kindly sign in the space
provided below and submit the following to the Land Division no later than March 10, 2006:;
1. Copy of signed concurrence:
2. Copy of your liability insurance policy.

Should you have any questions, please contact Cecii Santos at our Land Division Office, at
(808) 587-0433 or fax at (808) 587-0455.

Sin ly, ,/
pa

\

Peter T. You
C erson

I CONCUR:

Landscape Hawaii, Inc., a Hawaii corporation

BD/%'\ March 16, . 2006

K4le k-Ushijima

lts:  President

Land Board Member
OoCccL

Central Files

District Files

3



NEIL ABERCROMBIE
GOVERNOR OF HAWAN

STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
LAND DIVISION

POST OFFICE BOX 821
HONOLULU, HAWAII 96805

July 6, 2012
Ref. No.: GL 5708

Mr. Kyle Ushijima, President
Landscape Hawaii, Inc.
2621 Waiwai Loop
Honolulu, Hawaii 96819
Dear Mr. Ushijima:

Subject: Deny the Request for Rent Reduction and Consider Reguest for Mutual

Cancellation of General Lease No. 5708, if appropriate; Landscape
Hawaii, Inc., Lessee, Waimanalo, Koolaupcke, Oahu, Tax Map Key: (1)
4-1-027:016

The Board of Land and Natural Resources will consider the above referenced request at
its meeting on July 13, 2012. Enclosed is a copy of the subject Board submittal, agenda item D-
13, relating to this request. The meeting commences at 9:00 a.m. in the DLNR Boardroom
located in the makai wing, first floor (Room 132), Kalanimoku Building, 1151 Punchbowl
Street, Honolulu, Hawaii.

Although your presence is not required, applicants are encouraged to attend the meeting
to provide any comments you may have and to answer questions the Land Board members may
ask. Should you decide to attend, please sign in on the "move-up agenda" list to let the Board
secretary know of your presence.

If you have any questions, please feel free to contact us at 587-0430. Thank you.

Sincerely,


coshtrs
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STATE OF HAWAIT

DEPARTMENT OF LAND AND NATURAL ESOURCES
Land Division

Honolulu, Hawaii 9681

(V8]

Board of Land and Natural Resources DSF No.: (030D-224
State of Hawaii
Honolulu, Hawaii ORYY

sale of Lease at Public ARuction for Intensive Agriculture
Purposes, Waimanalo, Koolaupoko, Oshu, Tax Map Key: (1) &-1-

purposes

I.EGAL REFERENCE:

Sections 171-13, -14, -14.5, -16, =17 and other applicable
sections of Chapter 171, Hawaii Revised Statutes, as amended.
LOCATION:
Portion of Government lands situated at Waimanalc, Koolaupoko,
oahu, identified by Tax Map Key: (1) 4-1-027:016, as shown on the
attached map labeled Exhibit A.
AREA:
19.961 acres, more or less, subject o determination by the
Department of Accounting and General Services, Survey Divisiom.

ZONING:

ick: Agricultural
Honolulu CZO: AG-1

tate Land Use Di
City & County of

Ca
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- Sale of Ag. LQE

BLNR Page 2 Rugust 8, 2003
TMK: 4-1-27:16
Fortin, Lessees, for intensive agriculture or special livestock
use purposes. Lease to expire on Bugust 9, 2004.
Purposes

The date of sale if the current occupant 1s the successiul
bidder, otherwise, sixty (60) days after the date of sale;
provided that if such date is not on the first day of any month,
the commencement date shall be the first day of the month
following such date; and further provided that the Chairperscn
may amend the commencement date for good cause.

MINIMUM UPSET ANNUAL RENT:
To be determined by staff or independent appraisal, subject to
review and approval by the Chairperson.

METHOD OF PAYMENT:
Semi-annual payments, in advance.

RENTAL REQPENINGS
At the 10th and 20th years of the lease term, by staff or
independent appraisal.

PERFORMANCE BOND:
Twice the annual rental amount.

PROPERTY CHARACTERISTICS:
Utilities - Yes
Slope - The property appeared to have been graded in the past as

inspections show several terraces
Elevation - 240 feet to 320 feet
Rainfall - 64 inches
ccS Soil Series - Pohakupu Silty Clay Loam
Land Study Bureau - C56 or B561 & B43 with vegetable crops D & C
and orchard crops & & D
Legal access tO property - ctaff has verified that there is legal
sccess to the property off of
Kzulukanu Street.

subdivision - Staff has verified that the subject property to be
auctioned is a legally subdivided lot.
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Page 3 % August 8, 2003

in ac h the "Division of Land Management's

Envir act Statement Exemption List", approved by the
Envi ncil and dated April 28, 1586, the subject

redgt from the preparation of an environmental

asse nt to Exemption Class No. 1, that states

"Oper irs, or maintenance of existing structures,
facil ment, or topographical features, involving

negli expansion or change of use beyond that :

previ xisting. ”

KS:

The subject property was sold by public aucticn in 1564 for =
term of 20 years. 1In 1877, the Board approved the extension of
the lease up to 8/9/2004. In 1998, Christian and Candy Meunier
acquired the leasehold pursuant to 2 foreclosure proceeding.
later, in accordance with the divorce settlement, the lessees
became Ms. Candy Lake & Ms. ny Fortim.

Ms. Lake is now residing at the subject property and operates a
sanctuary for homeless animals. Her daughter, Ms. Fortin is
living on the Mainland. '

There is strong demand for lo. - The
department had an auction fo ezses in
Waimanalo last August. One rs was
sold at over three times the £
receives ingquiries as to th lic
auction. There have been P icular
property. Staff understa essarily
mean that the person. even uction.
However, it does show tha erested
in leasing State lands fo

The Department has inspected the property during the past few
years. Some portioms of the property are relatively steep which
make them impractical to perform any cultivation. Yet there are
portions of the property that contain soils and have a topography
that would enable the cultivation of crops. Therefore, staff
believes that leasing for intensive agriculture or pasture
purposes which is consistent with the county zoning are the
highest and best uses of the property.

Currently, there are three dwelling structures on the property.
Staff recommends that only one be allowed in the new lease. This
provision, which the Department has been inserting in new leases
as =2 matter of practice, is intended to discourage use of the
iands more for residential than true agricultural use. )
staff did not solicit comments from other agencies as the
proposed use is not different from the existing use.
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By a letter dated June 2, 2003, Sylvester Foundation, operated by
Ms. Lake requested a new lease be issued to the organization for
znimal shelter purposes. For the Board's information, there 1is a
restriction in the current lease extension document prohibiting
any extension beyond 2004. Regardless, Ms. Lake is not
interested in pursuing z lease extension.

According to Ms. Lake, they provide shelt homeless animals.
They help placing an mazls when their owne d help. They have
an educational program performed off site th school children
and pet owners, teaching them proper and responsible animal
ownership. The Humane Society refers 10-20 calls to them each
month regarding adopting the animals. The organization was
featured in local and national media. The applicant also
provided letters/email from a State legislator, a Council Member
znd the Governor's Office in support of her application.
Tocether with her reguest, these letters are attached as Exhibit

Due to the high demand for Waimanalo leases and the potential
generation of revenues for public land trust purposes, staff
believes a new lease should be auctioned to the highest gqualified
bidder.

in the past, staff reguested the Board approve the forfeiture of
Ms. Lake's lease due to non-compliance of terms and conditions of
the lease. A copy of the submittal approved as amended by the
Board on July 27, 2001 is attached as Exhibit C. According to
website of Sylvester Foundation, the shelter is supported by
private donations. staff has reservations on whether the State
chould lease to an entity which does not have a convincing track
record and has to rely on donations to pay the bills.

Tn view of the above reasons, the staff recommends the Board deny
the reguest from Sylvester Foundation and approve the public
auction of the subject propercty.

0

that the subject area 1
it become so during the term O

4. Declare that, after considering the potential effects of th
proposed disposition as provided by Chapter 343, HRS, and
Ghapter 11-200, HAR, this project will probably have minima
or no significant effect on the environment and is therefo
exempt from the preparation of an environmental assessment.
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August 8,2003 — Item D-13:

13.

Sale of Lease at Pubhc Auction for Intensive Agriculture Purposes, Waimanalo,
Koolaupcko, Oahu, TMK: (1) 4-1-27:16. -

Approved as amended. The Board amended the Recommendation Section by
amending paragraph 5 to read as follows:

"5, Authorize the sale of a lease at public auction covering the subject area for
intensive agriculture and pasture purposes under the terms and conditions
cited above, which are by this reference incorporated herein and further
subject to the following:

a. The standard terms and conditions of the most current intensive
agriculture and pasture general lease form, as may be amended from
time to time;

b. Within the first three years of the lease term, the land under lease
shall be utilized for the purposes for which the lease is sold, all in
accordance with a conservation plan approved by the Chairperson;

% The lessee is prohibited from using the property as his/her pnman
residence;
d. The Lessee shall not place or construct any dwelling unit in excess of

one employee dwelling unit on the premises; provided, further that
the employee dwelling unit shall be constructed in accordance with

plans and specifications approved by the Chairperson;

£ Review and approval by the Department of the Attorney Generzal; and

f. Such other terms and conditions as may be prescribed by the
Chairperson to best serve the interests of the State."
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Candy Lake

Waimanalo, HI. 96795

June 2, 2003

Mr. Barry Cheung
Department of Land & Natural Resources
Land Division

Re: New Lease Request for Sylvester Foundation Animal Rescue

General Lease: 3861 - Candy Lake ~ ‘Waimanalo
Dear Mr. Cheung:

Although Mr. Young, during our meeting on June 9% suggested 2 15 year extension o the
current lease which ends August 2084, T wquid like to request a new lease of 15 yéars instead
and see how that might work. It would be much easier to accomplish, saving time and
paperwork. A copy of this letter was submitied £g Marcia Klompus at the Governor’s office for
review and approval.

The goal is to have the new lease be in the name-of The Sylvester Foundation, & nen=profit
501(c)3 animal rescue. In a letter dated February 24, 2063 to Govemnor Lingle, Senator
- Hemming’s stated what he would recommend and hoped could be accomplished for our

foundation with regards to the lease. A copy of that lefier is enclosed for your info.

1 feel as the Senator does that The Sylvester Foundation is providing a wonderful service to the
people of Hewal and one that can save the stete a grest deal of money in the fong run.

The Foundation is a Hawalii corporation, governed by people of Hawaiian ancestry who love and
respect this land. The Foundation has been non-profit for 11 years.

The Sylvester Foundation tskes in hameless, abandoned, or abused animals, they are treat
medically, spayed or neutered.if needed and placed into responsible, loving homes. Thereis
no time limit on an animal’s stay, if not adopted they spend their lives at the ranch. Much of the
work involves rehabilitation of the animals, horses, dogs, cats, etc: The foundations work is -
funded solely by private donations and grants.

i

Our ranch is pasture and we use all of the determined7-8 usablescres. Wehave many horses,



some are boarded, some come & go, some our there for special therapy, fraining, behavior
modification and just grazing. The range of animal care is vast and so is the scope of animals at
the ranch. Cats, dogs, horses, chickens, peacocks, pheasant, ducks, eic. eic.

While we perform a valuzable service to the homeless animais of Hawaii, we also have a strong
community service that we tend to with regards to spay/neuters, and helping place animals
when their owners need help. We have an educational program performed off site with school
children and for pet owners as well, teaching them proper and responsible animal ownership.

We know that we are very weli thought of in the communily and depended on Tfor many animal
relaied projects. The Humane Society refers 10-20 calis to us each month. We were named
Volunteer of the month by Shari Shima. We have been featured in all the local newspapers and
on the local news, and featured in the national Cat Fancy Magazine.

Here is what we would like to accomplish with the iease:

A new lezse of 15 years to be issued in the name of the Sylvester Foundation beginning once
the old lease is expired, Also that the Jease payments (if possible) more closely reflect what is
outlined in the recommendations made by the privaie sppraiser. The reason behind asking for 15
years is because that is what was agreed o on the exiension proposed by Mr. Young and we
thought that might be sgrecable for & new lease.

The Honorable Governor Lingle and Senator Fred Hemmings are both favorable to the Sylvesier
Foundation achieving this new lease and enabling us to continue our service to the animals and
the community. Alsc Councilwoman, Ann Kobayashi would like us to remain on this property for
future plans in the works. A letier from the councilwoman is enclosed for your info. Also
enclosed zre emails from the Governor’s office, Marcia Klompus.

We hope the Land Board will feel positively towards the new lease. Please cali me with any
questions that you may have. Thank you for this consideration.

Sincerely,

Go—

Candy Lzke, Lessee

cC: Peter Young, Senator Hemmings, Marcia Kiompus, Ann Kobayashi,
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CITY AND COCUNTY QOF HONGO .“Lb
HONQLULY, HAWAII 2G6B13-308% / TELERKONE E47-7008
ANN H. KOBAYASHI
Budget Cheir
\..,U‘.;uCIL.gSEtQCE Distict vV
(MaroatieCuliy-Moili#li/Ala Moana
St, Louis Heights/Paloio/Kepehuly)
Ph:$47-7005 F’x 523-4220
skobgyashi@eo.honolufuhlus
June 30, 2003
Mr. Barry Cheun
Department of Land and Natural Rescurges
Land Division
Dear Mr, Cheung:
I write in support of the issuance of a new fifteen (15) year lease te the Sylvester Foundation
-whose current lease expires in August 2004.
The City Council, in its attempt to diminish so fthe City’s fiscal woes, did not allocats
monies to renew its contract with the Humane Soc’ew As aresult, we have been seeking
other alternatives for tasks previously performed by the Humane Socicty, The Sylvester
Foundation, & non-profit srganization, has been instrumental in assisting with some of these
tagks such as taking in homeless, abandoned snimals and medically treating them and if
necessary, providing s ay or neuter services well 25 providing a Ioving home until such time
of adoption. As Chair of the City Council Bwaget Commitiee, I feel that the Q\«*’w@i r
Foundation has been prewdmsz &n outsa 1ding service wmcn would otherwise cost the
citizens of the City and County of Honolulu a great deal of money and Wouid like to see them

continue in

I would like 10 request you
Foundation’s request for e

"
uime

1’7

Thank you for your

their current location

A remal - ot F s e -
ble consideration for approval of the Sylvester
- ;
15 year lease,
nsideration.
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ROSERT BUNDA

(-_:_?

Che Senate

PRESIDENT, =
DONNA MERCADC Kitt > s o I aemind . T3
vz resoans A Che Toentp-Steond Legislatore
COLLEEN HANABUSA £
MAJORITY LEADER _ of the i
Cal KAWAMOTO Statr of 35

MAJORITY FLOOR LEADER

SHAN S. TSUTSU
MASORITY CAUCUS LEADES

FRED HEMMINGS
MINORITY LEADER
BOB HOGUE
MINGRITY FLOOR LEADER
FAUL WHALEN
MINORITY POLKY LEADER 1

THIRD DISTRICT

1
PAUL WHALEN I'IQDOIGb (=
. UOY@TQGT
PO G PN
oia 1awail
FIFTH DISTRICT State of | -
RSAE G B State Capitol

SIXTH DISTRICT s (R S '{J s 04612
NG 3¢ aii i
4. KALANI ENGLISH I’IC;,O*uiu iawall 96813
SEVENTH DISTRICT
GARY L HOOSER

EIGHTH DISTRICT

Saue SLOM Dear Govemor Lingle:
NINTH DISTRICY

LES HARA JA. . . . - . '
S I have received a letter and other information from Ms. Candy Lake leg arding -

BT, A difficulties that she has had and is currently having with her lease on behalf of
BLEVENI DSTRCT the Sylvester Foundation. I understand that Ms. Lzke is the primary operaior
TWELFTH DISTRICT of -this non-profit foundation for the protection and rehabilitation of stray

mi_"‘ﬁ“"“‘ animals. As an animal io ver myself I feel ‘Cﬁa the Sylvester Foundation is
THIRTEENTH DISTRICT P 5 % 4 ~rTT

SUZANNE Cru OAKLAND providing a wonderful service to the people of Hawaii and one that can save
FOURTEENTH DISTRICT the state a great deal of money in the long run.

DONNA ME 2 e] 3
FIFTEENTH DI ; 3 ) A . . R .

NORAN SARAHTTO 1 have reviewed the information that Ms. Lake has submitied to me, comes of
S emREs . which are enclosed. Based largely on this information and a few
SEVENTEENTH DISTRICT conversations I have had wit h h T

RON MENCR

g

her I feel it would be best for you or your
o U

EIGHTEENTH DISTRICT

Attorney General to review her case once again. Upon further review vou will

CaKAWAMOTO notice that the Department of Land and Natural Resoz.rces grossly
FIETHIEERGE EarSae mismanaged Lh*s oy Please also note the narrow way in which Ms. Lake's
SRIAN KANND < . L. )

TWENTIETH DISTRIC
WILIE C. ESPERC

TWENTY-FIRS

COLLEEN BANABUSE
TWENTY-SECOND DISTRICT Furthermore, I also recommend that a new forty-year lease be issued in the
ROBERT BUNDA . — L. . . g . . R
S name of the Sylvester Foundation beginning once the old lease has expired. I
HELODIE WILLIAMS ADUIA also feel that the lease payments ought to more closely reflect what is outlined
eI OURTR DIsTRICT in the recommendations made by the private appraiser. 1 believe that re-
TWENTY-FIFTH DISTRICT , examining this case in light of these suggestions will lead to a more fair and
FRerEHSs ~ accurate settlement to this difficult situation.

CHIEF CLERK
FAL T KAWAGUCH:

FRED HEMMINGS. MINORITY LEADFR
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Subij: Re: {no subject) '

Date: 6/23/2003 10:13:56 AM Hawsailan Siandard Time
From: Marcia. Klompus@hawail.gov

Tor )

Aloha Candy:

| would move forward with what Peler recommends.

The imporiant element is 1o get the new lease. Once that is done this can be revisiied for an extension.
I would feel more comforiable if the Board approved this new lease on iis meriis.

Keep us posted...great news on the Quaraniine...yes? Lois of excilement

Marcia

Marcia J. Klompus

Director of Scheduling

Office of the Governer

(808) 585-0010 Phone
{808) 588-3853 Fax

e e e et e e e ® - e
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BLNR - Forfeiture Page 2 July 27, 2001
cf GL No. S-3861

$7,660 due in semi-znnual payments from 08/05/19%4 to 08/08/2004

- -

The subject lezse was sold by public auction

term of 20 years to John T. Mackillop & Char

Cn b 13 s68, the Board comnsented to

J M : & zriine P. Mackillop to

N i Or arch ¢, 1873, the Boar

zssigment om Mealo and Tzliaferro to Nol

January 14, 1577, the Board approved the lea

August &, 2004.

During his tenancy, Mr. Nolan George failed to keep the rental
payment and real property taxes current, £failed tec post lizbility
insurance, and violated the character of use. According to the
Department of Land Utilization of the City & County, the
commercial activities conducted by Mr. George were prohibited on

the subject property.

On September 24, 1593, under agenda Item F-7, the Board approved
and zmended staff's recommendation to cancel GL3861 (Nolan
George, lessee) for failure to pay rent, to pay amounts owing
under Department’s Installment Account, To pay real property
taxes, for violation of the character of use provision, and for
sub-renting to 2 tour company. Because there was a2 morigage on
the property, the Board gave the mcrtgagee €0 days to file 2
complaint for foreclosure in which they would assume the lease
and pay 2ll outstanding delinquencies owing.

2 commissioner was subseguently £i o tzke over the lease.
An auction was held on July 17, 1995 and re-opened on ARugust 17,
1995 at which time Christian and Candy Meunier were the highest
bidders at $137,550. An assignment between the commissioner
appointed under the foreclosure proceeding and Christian an '
Candy Meunier was executed on November 8, 1895. Staff did not
bring the assignment to the Board for consent until 1999 due to
different understandings of what transactions should be brought
to the Board for comnsent.

On September 24, 1882, under agenda Item D-10, the Board
consented to the assignment from the Commissioner to Christian
and Candy Meunier (due to foreclosure) and from Christian and
Candy Meunier to Candy Meunier and Tiffany Fortin (due to
iivorce) .

Mg. Candy Meunier is using the premises as her primary residence
while the other tenant, Tiffany Fortin, Ms. Meunier's daughter,
is currently living in Texas. Based on staff's annual inspection
on February 8, 2001 and on correspondence from the lessee, Ms.
Meunier is using the premises for a sanctuary for homeless
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znimals w ts, dogs, chickens, birds, and horses on the:

wi cat
subject premises.

BLNR - Forfeiture Page 3 A July 27, 2001
of GL No. §-3861

is triggered by a Notice of Def t issued for
for the past two years. Staff notes that a

for the period 8/9/54 - 8/10/04 has drawn out
x years and complicates the matter of delinguent
iczl lists of events are attached as Exhibits B
ening) & C (for Notices of Default]).

Pursuant to the authority granted the Chairperson by the Board of

Land and Natural Resources at its meeting of January 11, 1280 and

the breach provision contained in General Lease S-3861, Candy

Meunier, Lessee, was served a Notice of Defzult (NOD) for:

X Failure to keep lease rental payments current ($6,000
for the time period August 106, 1899 to August &, 2001;

Said notice, posted to the property om March 25, 2001, cffered

the Lessee a ninety-day cure period to correct the default. This

cure period expired om July 25, 2001. As of 1y 13, 2001, this
breach has not been cured.

Staff notes that this delinguent rent of $6,000 was for the ocld

rent amount of $3,000 per year. Pursuant to the Lease Extension

document (attached as Exhibit D), the lessee was responsible for
paying the current rent during the reopening process. Due to
staff oversight, zn NOD was not issued for nearly two years om

this deélinquency which started on August 10, 1988

As of July 18, 2001, the current status of all lease compliance

items is as follows:

RENT: The Lessee has a2 rental delinguency of $32,810.86 for
the time period from 11/8/95 to 8/2/01. 2An NOD was
issued on March 29, 2001 for $6,000 in old rent for
the period 8/10/89 to 8/8/01. Another NOD was issued
on May S, 2001 for $26,810.%6 in retroactive rent for
the period 11/8/95 to 8/9/01 {(cure period to expire
August 8, 2001). -

INSURRNCE: The Lessee's. liability and fire imnsurance policy
expired on 7/15/01. Renewzl certificates have not
been received as of 7/18/01.

PERFORMANCE BOND:

The Lessee has posted only $3,000 of the §15,2320
performance bond by an unsecured perscnal surety. An

- NOD has not yet been sent out for the additiomal
performance bond amount.
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BLNR - Forfeiture Page 4 July 27, 2001
of GL No. S-3861

OTHEER: During a recent inspection, staff discovered that a
squatter was living on the premises. NOD was posted
on the premises on 7/12/01. Ms. Candy Meunier wrote &
letter on 7/13/01 stating that the sguatter was gom
and she would remove the structure. Staff will
arrange a site inspection to verify the compliance by
the lessee.

Staff notes that Ms. Candy Meunier has reguested an extension to

cure this delinguent rent default.

As evidenced by the rentzl reopening chronology, the reopening

process has been a long, drawn-out affair. Staff can think of no

cther lease that has had z reopening as involved with so many
excnarges of correspondence and delavs While there are various
issues surrounding the reopening, we emphasize that this
forfeiture is for the delinguency of the old rent for which there
is no question the lessee was legally bound to pay throughout the
reopening process. While staff has presentea the 7‘eomﬂi ng
issues in this submittazl for the Board's information, discussion
should focus on the non-payment of the old rent. ”he cure periocd
for the NOD on the retrocactive rent delinguency will expire on

August 9, 2001 and this matter will be brought to the Board at

that time if the default for the old rent has been cured and if

full payment for the retro rent is not received. At that time,
staff will a&ddress the reopening issues and Ms. Meunier's
allegations.

Recently, Ms. Meunier claimed that her friend had made a payment

of 33,000 sometime in 2000 and that her friend may have

mistakenly written GL 3681 on the check instead of 3861. Staff
verified with the Fiscal Office that there is no such account as

GL3681 and that payment was never made. The lessee was asked to

submit proof of a canceled check, but none was ever provided.

in
3 Terminate all rights and cbligations of the Lessee effecti
as of July 27, 2001, provided that any and all obligations
of the Lessee which have accrued up to said effective date
shall endure past such termination date until duly
fulfilled; and :
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of GL No. S-3

4. Authorize the Department of the Attorney General, the
Departmen £ nd and Naturzsl Resources, or their agents to
collect a m due the State of Hawaii under Generzl
Lease N

d@:@} A C@%&w‘@%@a’—

L.BERT 5. CCLOMA-AGARARY, Chairperson

APPROVED AS Al

tx)
2
©

AM ED. The Board approved th rfeiture of Genera

ILease No. 3861 amending staff's recommendation by &adding an

extension to August 31, 2001 for the Lessee to:

1) Pay the old back rent of $6,000

2) Pay the annual rent due on 8/10/2001 ($3,000)

3) Provide a satisfactory performance bor in the amount of £6,0400
in cash or eguivalent

4} Pay the Lessee's half cf Sanford Goto's arbitration fee of $1,750
and agree to Sanford Goto as arbitrator

5) Ensure that the insurance policy {with $300,000 coverage and
State additionally insured) is paid for.

If any one of these items are not received by August 31, 2001, th

forfeiture is approved.

s
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EXHIBIT B

Forfeiture

cf GL XNo.
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BLNR - Forfeiture July 27, 2001
of GL No. 8-3861

retroactive rent owed by the Meuniers (from 11/8/55, the
date the assignment from the Commissioner to the Meuniers
was executed).

11/27/s8 Letts llenging =appraiszl
repor 21 was done improperly
(inac improvements should not
be us ' :

02/01/s¢ Letter from staff notify e lessee of the reopening
procedures as defined in ¢ lease calling for the lessee to
obtain their own apprazisal if they dispute the State's
appraisal; lessee given until 3/5/39% to appoint appraiser
and until 3/20/85 to submit report; lessee asked to pay
current rent ($3,000) amount.

02/24/¢8s2 ed letter from staff to Ms. Meunier extending the

e for the lessee to zppoint their own eppraiser to
and to submit appraisal report to 4/30/SS.

03/01/82¢8 Letter from Ms stafif stating letter of 2/24/5¢
was "guite szas yed a demanding and threatening
manner" and th ing that is going on now is the
fault of DLHR™" asons why.

02/13/98 Letter from Ms Chair Timothy Jochns, who she had
met at a2 Depar iculture meeting, asking for help
on her situati

03/23/398 Letter from Timothy Johns to Meunier addressing her two
points of contention. Regardi "untimely actions by th
Department, " we extended dezd s for her to obtain her own
appraisal based on her regques d concurrence. Regardin
the disagreement over the Stat appraisal, the appraisal
process was clarified for her henn lessees dispute how fzir
market rental was determined, we enter into arbitration
stage as dictated by lease provisions; this provides =z
mechanism to resolve differences).

03/28/88 Letter from Ms. Meunier to Timothy Johns stating that
because she has not received z response, she assumes the
deadline of 4/1/8% to notify us of her zppraiser's name is
delayed. (She had not yet received the 3/22 response.)

04/01/93 Letter from staff to Ms. Meunier extending dezdline for the
lessee to azppoint their own appraiser to 4/16/9% and to
submit appraisal report to 5/14/%S. .

0s/14/8¢ Staff receives two letters from Christophier Graff of the
City and County Real Property Assessment Division. (Ms.
Meunier attempted £o use Mr. Graff, the State's former

<



BLNR - Forfeiture
of GL No. S-3861

July 27, 2001

eppraiser on t job who was terminat
performance, t ovide her appraisal
letter states City and County of
Property Assessment Division currently
Agriculture/Pasture raztes of between $2
for ad valcrem tax purposes. We feel th
the most reascnable relisble market bas
The 3/8/9% letter states #After inspec
Waimanalo property and cursory cverview sed
topographical maps detailing the physiczl characteristics cof
your land, it is my opinion that the uszble area is circa 50
to 60 percent of the total area. Our records indicate your
parcel contains a total land area of 19.961 acres. Applying
the percentage of usable area to this total results in a
usable area of 5.98 to 11.87 acres.*®

05/25/s8 Certified letter from staff to Ms. Meunier stating the
materials submitted by Christopher Grazaff do not meet the
minimum standards for an appraisal report which must conform
to the Uniform Standards of Professiocnal Appraisal Practice;
extended deadline to submit appraiszl report to 7/31/89.

07/12/98 Letter from Ms. Meunier to staff stating that Larry i
Medeiros, who was supposed to do appraisal, is ill and
reguesting extension of deadline to 9/1/5% to submit report.

07/15/98 Certified letter from staff to Ms. Meunier extending the
deadline to submit appraisal report to $/1/9S.

08/12/¢8 Certified letter from staff to Ms. Meunier explaining letter
cf 7/15/39 was returned unclaimed; reiterated £/1/9% due
date.

0s8/z0/2¢2 Lessee delivers appraisal report by Ray Benedicktus, Jr.,
Certified Residential Appraiser, who determines the annual
lezse remtal to be $1,600.

0s/28/8¢ Letter from staff offering settlement of $3,725 per annum
for the period from 8/11/55 (the date that the Commissioner
assigned the lease to the Meuniers) to 8/9/2004, otherwise
continue with arbitration process (steps explained);
response requested by 10/28/8S.

10/901/85s Received signed response from Ms. Meunier indicating she
does not accept the rental settlement of $3,725 stating she
"was not happy that the two appraisers did not meet and
arbitrate azs per the lease terms in order to determine a new
rental amount for me" and that she would 113 this meeting
to ocour. - '

10/25/3s Letter from Ray Benedicktus stating that on 10/13/59, he met
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BLNR - Forfeiture
of GL No. 5-38B61

06/27/01

Letter from staff to Ms. Meunier responding to 5/4
stating that we will not continue with the arbitra
process or consider any previous settlement offer
she remains in default of her lease.

—as

July 27, 2001
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Chronological Events Regarding Notices of Default
Notice of Default (NOD) was issued for the old remt (§3,000)
covering the period from 8/10/96 to 8/8/57. 20 days curing
period. The rent was settled om 6/12/87.

NOD for current rent ($7,660) for 8/10/S8 to &/5/%% was
received by the tenant on 12/1/98.

Tenant paid §3,000. However, since the retro rent amount is
still delinguent, the $3,000 paid by the tenant was credited
to the retro rent.

NOD was issued for lack of performance bond, fire and
lisbility insurance. Tenant cured the default for liability
& fire insurance on 7/12/%98. ‘

NOD.was issued for lack of performance bond, fire and -
liebility insurance policy. Staff received the surety bond
($3,000) on 8/21/00 and insurance policies on 8/22/00.
Tenant received another NOD regarding the outstanding real
property taxes ($12,873.35 for 1988 to 2001). Staff later
iearned from the City that the tenant had paid $7,000 and
agreed to pay the balance before the end of 2000. Current
position of the real property taxes is the tenant 1is in
delinguent for the real property taxes for the year 2000-
2001 in the amount of §3,0322.80.

NOD for delinguent rent ($32,810.96 both old and retro rent)
was issued. (Letter canceling arbitraticn and setting new
rent at §7,660 also sent.)

l.etter sent to lessee o rescind 2/15/01 NOD. Pursuant to
the lease terms, the lessee has 30 days after the new rentzal
has been established to pay retroactive remnt. 2An NOD for
$6,000 for the delinguent old rent for the period from
8/10/9% to 8/9/2001 was hand delivered to the tenant on
3/28/2001.

NOD for retroactive rent issued.

NOD of 3/29/01 expired. Xo rental payment received.

NOD posted on the property for zllowing the squatter living
in the property.

Tenant informed the staff that the sguatter was gone. Staif
will conduct & site inspection to verify the compliance by
the lessee.
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NOTICE OF SALE

PUBLIC AUCTION SALE OF STATE OF HAWAII LEASES
ON THE ISLAND OF OAHU

The Department of Land and Natural Resources (DLNR) Land

Division will be conducting public auction sales of leases for
State land at the following dates and locatlons .

ISLAND OF OAHU

ITEM’

DATE & TIME: Wednesday, June 30, 2004; 10:00 a.m.

PLACE: Kalanimoku Building, 1151 Punchbowl - Street,
First floor breezeway outside Room 131,
Honolulu, Oahu, 96813.

Parcels intended to be auctioned on the above date include:

I:

LOCATION: Lot 6, Waimanalo Agricultural Subdivision,
Waimanalo, Koolaupoko, Oahu, and further identified by TAX
MAP KEY: (1) 4-1-10:26; AREA: 11. 745 acres, more or’ less,
SPECIFIC USE: Intensive Agrlculture, TERM: 30 years; UPSET
MINIMUM ANNUAL LEASE RENTAL: $3,961.00 per annum, payable
semi-annually in advance; RENTAL REOPENING: At the end of
the 10th and 20th years of the lease term. .

ITI

ITEM :

LOCATION: Lot 34, Waimanalo Agricultural Subdivision,
Waimanalo, Koolaupoko, Oahu, and further identified by TAX
MAP KEY: (1) 4-1-10:48; AREA: 5.256 acres, more or less;
SPECIFIC USE: Intensive Agriculture; TERM: 30 years; UPSET
MINTMUM ANNUAL LEASE RENTAL: $2,666.00 per annum, payable
semi-annually in advance; RENTAL REOPENING: At the end of
the 10th and 20th years of the lease term.

II1

ITEM :

LOCATION: Lot 33, Waimanalo Agricultural Subdivision,
Waimanalo, Koolaupoko, Oahu, and further identified by TAX
MAP KEY: (1) 4-1-27:16; AREA: 19.961 acres, more or less;
SPECIFIC USE: Intensive Agriculture or Pasture; TERM: 30
years; UPSET MINIMUM ANNUAL LEASE RENTAL: $4,764.00 per

1
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Hawaii District Land Office Tel. 974-6203
State Office Building

75 Aupuni Street, Room 204

Hilo, Hawaii 96720

Kauai District Land Office Tel. 274-349%1
State Office Building

3060 Eiwa Street, Room 306

Lihue, Kauai 96766

You may also visit our website to review the general pre-
gqualifying and qualifying criteria and to download the Public

Auction Bid Packet at:
www.hawaii.gov/dlnr/1lmd

Prospective bidders are responsible to thoroughly read and
understand the covenants, terms, reservations and conditions
contained in the Public Auction Bid Packet and draft lease
document. Furthermore, prospective bidders are responsible to
inspect premises of items to be bid on.

All bidders or authorized representatives must be present in
person at the auction. The DLNR reserves the right to cancel or
postpone the public auction, to reject any and all Applications
and to waive any defects when, in the opinion of the Chairperson
of the Board of Land and Natural Resources, such action will be
in the best interest of the State.

Any persoh requiring special accommodation (i.e. large print
materials, sign language interpreters) is asked to contact the
Oahu District Land Office at (808) 587-0433 by June 28, 2004.

DONE at the office of the Department of Land and Natural
Resources, State of Hawaii this Il day of Opnil , 2004.
|}

RESOURCES

Peter T. Young, Ck;J{BLrson

Statewide coverage
PR 27 , 2004

g
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STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
LAND DIVISION

PUBLIC AUCTION BID PACKET
FOR

STATE LAND LEASE AUCTIONS

AUCTION DATE: Wednesdav, June 30, 2004

ISLAND OF OAHU

PUBLIC AUCTION BID PACKET

FOR



STATE LAND LEASE AUCTIONS

ISLAND OF OAHU
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INSTRUCTIONS TO BIDDERS

DURPQOSE

This Public Auction Bid Packet provides information,
instructions, documents and forms related to the sale of
State of Hawaii land leases scheduled for public auction on
Wednesday, June 30, 2004 at 10:00 a.m. or as soon thereafter
as practicable, at the Kalanimoku Building, 1151 Punchbowl
Street, First floor breezeway outside Room 131, Honolulu,
Oahu 96813 for the items as listed in the Notice of Sale.
This auction may be cancelled, postponed or continued by
order of the Chairperson of the Board of Land and Natural
Resouxrces.

SIGNIFICANT DATES

Advertisement of Auction and Thursday, April 22, 2004
Application Pick-up

Applications Due; 4:30 p.m. Tuesday, June 1, 2004
Compliance Review of Wednesday, June 2, 2004
Applications*

Substantive Review and June 3 to 4, 2004

Qualification of Applications*

Notice of Auction Qualification/ June 4 to 7, 2004
Disgualification¥*

Public Auction EHeld Wednesday, June 30, 2004
All Required Auction Documents Thursday, July 1, 2004
Signed

*Estimated dates

GENERAL QUALIFYING CRITERIA TO BE MET BY ALL BIDDERS

Any person shall be entitled to bid and purchase a lease at
this auction, except a person who:

a. Is in arrears in the payment of taxes, rents or other
obligations owing to the State of Hawaii or to any of
its political subdivisions;

b. Is a minor;

c. Has had during the five (5) years preceding the date of
the public auction, a previous sale, lease, license,
permit or easement covering public lands cancelled for
failure to satisfy the terms, conditions and covenants
thereof;



Fails to show upon demand of the Chairperscon of the
Board of Land and Natural Resources or his agent at the
public auction, in cash, certified, or cashier’s check,
the following:

ITEM I. $3,961.00
ITEM II. $2,666.00
ITEM ITII. $4,764.00
ITEM IV. $1,756.00

Fails to meet the pre-qualifying criteria as ocutlined
in section 4; or

For applicants gualifving to bid on agricultural or

pasture leases only:

Fails to meet any one of the bona fide farmer criteria
pursuant to §171-14.5, HRS:

(1)

(2)

(3)

(4)

(5)

(6)

(7)

(8)

Has spent not less than two years, full-time, in
farming operations;

Is an owner-operator of an established farm
conducting a substantial farming operation;

For a substantial period of the individual’s adult
life resided on a farm and depended on farm income
for a livelihood;

Is an individual who has been a farm tenant or
farm laborer or other individual, who has for the
two years last preceding the auction obtained the
major portion of their income from farming
operations;

Is an individual with a college degree in
agriculture;

Is an individual who by reason of ability,
experience, and training as a vocational trainee
is likely to successfully operate a farm;

Has gqualified for and received a commitment for a
loan under the Bankhead-Jones Farm Tenant Act as
amended, or as may hereafter be amended, for the
acqguisition of a farm;

Is an individual who is displaced from employment
in an agricultural production enterprise;



(9)

(10)

(11)

Is a member of the Hawaii Young Farmer Association
or a Future Farmer of America graduate with two
years of training with farming projects;

Possesses the gqualifications under the new farmer
program pursuant to §155-1{(3), HRS:

"New farmer program” means a new farm enterprise
for gqualified new farmers, including persons who
are displaced from employment in an agricultural
production enterprise, college graduates in
agriculture, community college graduates in
agriculture, and members of the Hawaii Young
Farmer Association and Future Farmer of America
graduates with farming projects, persons who have
not less than two years’ experience as part-time
farmers, persons who have been farm tenants or
farm laborers, or other individuals who have for
the two years last preceding their application
obtained the major portion of their income from
farming operaticns, and persons who by reason of
ability, experience, and training as vocational
trainees are likely to successfully operate a
farm. . .; or

Pogsesses such other gqualifications as the Board
of Land and Natural Resources may prescribe
pursuant to §171-6, HRS;

PRE-QUALIFYING CRITERIA TO BE MET BY ALL BIDDERS FOR STATE
OF HAWAII ILAND LEASES

In addition to meeting the general qualifying criteria in
section 3, any person wishing to bid and purchase a State
lease described in the Notice of Sale must first qualify to
bid according to the following evaluation criteria:

a. For applicants gqualifying to bid on agricultural or
pasture leases:

1

ii.

QUALIFICATIONS AND EXPERIENCE

* Education in agriculture

* Type and duration of agricultural experiences
* Expertise in particular field of agriculture
¥* Expertise in management, financial and

marketing matters
BUSINESS PLAN AND DEVELOPMENT PLAN

* Soundness/feasibility of development

3



components
* Soundness/feasibility of marketing components
* Soundness/feasibility of financial components
iii. FINANCIAL CAPACITY TO FUND OPERATIONS
* Ability to fund operations
iv. CONVICTIONS FOR VIOLATION OF LAW

b. For applicants gqualifying to bid on agricultural/
pasture or business/commercial/industrial/resort
leases, if at least one of the following criteria is
met, the applicant shall be deemed to have met the pre-
qualifying criteria of this section (applicants for
agricultural/pasture leases are still required to meet
at least one of the bona fide farmer criteria pursuant
tco §171-14.5, HRS):

* Is registered with the U.S. Securities and
Exchange Commission and has been publicly traded
for the last three years.

* Has received a business loan within the last two
years from an institution which is a member of the
Federal Deposit Insurance Corporation (FDIC) or
from any federal mortgage lending agency qualified
to do business in Hawaii and such loan was made
for the same type of business as the applicant is
proposing to use the State land for.

APPLICATION PROCEDURES

Eligibility to bid on a State lease shall be determined by
the information supplied by prospective bidders in the
Application and Qualification Questionnaire form
("Application"), Appendices A and B. Any person who has not
completed and submitted an Application by the date and time
indicated below will not be allowed to bid for any State
leases at the public auction.

One (1) original and five (5) copies of the completed
Application with all required attachments must be received
no later than 4:30 p.m., Tuesday, June 1, 2004 by the
Department of Land and Natural Resources at any one of the
District Offices listed in section 14. Facsimile copies
shall not be accepted. The official time shall be that
recorded on the receiving District Office’s time stamp
clock. These conditions apply regardless of whether an
Application is mailed or hand-delivered. The State assumes
no responsibility for lateness due to mail or other delivery



service.

A prospective bidder, at the time an Application is
submitted, must be capable of performing all of the terms
and conditions of the Lease which may be awarded.

A prospective bidder, at the time an Application is
submitted, shall have inspected the subject parcels to be
leased and understands the parcels shall be leased in an "AS
IS" condition, without any representations or warranties
made by the State of the Department of Land and Natural
Resources as to the condition of the land or suitability of
the land for the use permitted in the applicable leases.

Each applicant shall be informed in writing in advance of
the date of the auction as to his/her eligibility or non-
eligibility to bid at the public auction.

All information provided in the Application and
Qualification Questionnaire shall remain confidential until
the conclusion of the public auction. Thereafter, any
information which is protected under Chapter 92F, Hawaii
Revised Statutes, including an individual’s financial
information, will continue to be held confidential.

REVIEW OF APPLICATIONS

All Applications will be reviewed by a screening committee.
The screening committee will be guided by the gemeral
qualifying and pre-gualifying criteria in sections 3 and 4.

An Application may be rejected for any of the following
reasons:

(a) If the Application is late, conditional, incomplete or
does not adhere to the format and instructions;

(b) If it is shown that inaccurate statements are made in
the Application;

(¢} If the Application fails to meet any of the general
gqualifying or pre-qualifying criteria in sections 3 and
4; or

{d) If it is in the best interests of the State.

MODIFICATION OF THE APPLICATION

Modifications to a submitted Application may be made prior
to the Application due date. One (1) original and five (5)
copies of the modified sheets or replacement Application
shall be submitted by the Application due date.

RECONSIDERATION OF DISQUALIFICATION
a



10.

An applicant may request a reconsideration of his/her
disgqualification. BAny such request shall be in writing and
received by the Department of Land and Natural Resources,
1151 Punchbowl Street, Room 220, Honolulu, Hawaii, 96813,
within seven (7) calendar days from the day the Department
mailed the notice of disqualification to the applicant. The
applicant shall state the reasons why he/she believes the
disqualification was improper and refer to evidence in
his/her application to support such reasons. The
Chairperson's decision on any reconsideration shall be
final.

AUCTION PROCEDURE:

a. All prospective bidders shall be gqualified pursuant to
sections 3 and 4.

b. All gualified bidders or authorized corporate
representatives must be present in person at the
auction.

C. All qualified bidders must bring a picture ID and funds
pursuant to section 3.4. above.

d. Bidding shall commence at the upset minimum annual
rental as stated in the Notice of Sale document and the
qualified bidder making the highest bid at the fall of
the hammer shall be the successful buyer of the lease.

DUTIES OF SUCCESSFUL BIDDER:

The successful bidder shall, upon the fall of the hammer:
1. Execute a Memorandum of Lease for his/her purchase;

2. Execute an Affidavit of Non-Arrears stating that he or
she is not in arrears in the payment of taxes, rents or
other obligations owing to the State of Hawaii or any
of its political subdivisions;

3 Pay in cash, certified, or cashier's check, the amount
set forth in section 3.4. above; and

4. Within one (1) working day from the date of sale:

a. Pay all charges required by law, including the
cost of survey maps and descriptions, documents,
conveyance tax and advertising costs related to
the Notice of Sale document.

b. Pay the difference between the minimum amount

required to be paid at the fall of the hammer and
fifty per cent (50%) of the annual rent bid.

6



i1.

12,

13-

Failure to execute the Memorandum of Lease, Affidavit of
Non-Arrears, and make such payments within the stated time
periods shall, at the option of the State of Hawaii,
terminate any and all rights which such defaulting bidder
may have been acquired at said public auction sale, and the
State of Hawaii may, at its option, cancel the sale and
retain as damages, the sums, or any portions thereof,
previously paid by the successful bidder.

COMMENCEMENT DATE FOR ALI, LEASES:

For Item I:

For Item II:

For Item IITI:

For Item IV:

The date of sale at public auction if the
current occupant is the successful bidder,
otherwise, sixty (60) days after the date of
sale; provided that if such date is not on
the first day of any month, the commencement
date shall be the first day of the month
following such date; and further provided
that the Chairperson may amend the
commencement date for good cause.

The date of sale at public auction if the
current occupant is the successful bidder,
otherwise, sixty (60) days after the date of
sale; provided that if such date is not on
the first day of any month, the commencement
date shall be the first day of the month
following such date; and further provided
that the Chairperson may amend the
commencement date for good cause.

The date of sale at public auction if the
current occupant is the successful bidder,
otherwise, sixty (60) days after the date of
sale; provided that if such date is not on
the first day of any month, the commencement
date shall be the first day of the month
following such date; and further provided
that the Chairperson may amend the
commencement date for good cause.

The first day of the following month ninety
(90) days after the sale of the lease or upon
the determination of the Chairperson.

EFFECTIVE RENTAL:

For all Items, the amount bid at public auction.

CONDITION OF THE PROPERTY:

All parcels shall be leased in an "AS IS" condition, without
any representations or warranties made by the State or the

7



14.

A5.

i6.

Department of Land and Natural Resources as to the condition
of the land or suitability of land for the use permitted in
the applicable leases.

LEASE DOCUMENTS

Proposed drafts of the lease documents setting forth fully
the terms and conditions to be observed and performed by the
lessee together with survey maps and descriptions of the
lands to be leased may be examined at the following offices:

Oahu District Land Office Tel, 587-0433
Kalanimoku Building

1151 Punchbowl Street, Room 220

Honolulu, Ozhu 96813

Maui District Land Office Tel. 984-8103
State Office Building

54 South High Street

Wailuku, Maui 96793

Hawaii District Land Office Tel. 974-6203
State Office Building

75 Aupuni Street, Room 204

Eilo, Hawaii 96720

Rauai District Land Office Tel. 274-34%81
State Office Building

3060 Eiwa Street, Room 308

Lihue, Kauai 96766

ADDITIONAT, REQUIREMENTS:

Refer to the drafts of the lease documents for bond
requirements, rental reopenings, fencing requirements,
insurance requirements, land development and utilization
plan requirements, utilizations and clearing requirements,
improvement requirements, assignment of lease evaluation
policy, reservations and other terms and conditions.

Each prospective bidder shall carefully examine all
documents. Failure on the part of any prospective bidder to
make such an examination shall not be grounds for any claim
that the prospective bidder did not understand the
conditions of the lease or auction. Each prospective bidder
shall notify the Administrator, in writing, of any
ambiguity, inconsistency or conflict in the documents.

EFFECT OF SALE:

Following the public auction sale, a lease document in
conformance with the purchase shall be sent to the
successful bidder for execution. In the event that the
successful bidder shall fail to execute said lease document

8



within thirty (30) calendar days after receipt, the State of
Hawaii may, at its option, cancel the sale and retain the
sums or any portion or portions thereof, previously paid by

the successful bidder
of =said sums shall be
remedies to which the

DONE at the Office of
Resourcesg, State of Hawaii

as liquidated damages. The retention
in addition to any other rights or
State of Hawaii may be entitled.

the Department of Land and Natural
this 16th day of April, 2004.

BOARD OF LAND AND NATURAL RESOURCES

By: _/s/

Peter T. Young, Chairperson
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: LanpScapre Hawaii Inc.

2621 Waiwai Loop « Honolulu, Hawaii 96819 « Phone (808) 836-5332  Fax (808) 836-5336

August 27, 2004

STATE OF HAWATI

Department of Land and Natural Resources
Land Division -

P. O. Box 621

Honolulu, Hawaii 96809

Subject: General lease No. S-5708
Tax Map Key: (1) 4-1-27:16

l?ear DNLR:
Enclosed are the signed lLease Documents for the above subject.
I am prepared to occupy the property as of September 1, 2004.

My Staff, equipment, materials, structures and Bank Ioans are in process and
if we are not able to occupy the property by September 1, 2004, it will be
Jecpardizing our plans to execute the future of our intended use of the

property. '

At present, we are already obligated for the payment of the Loan for the
property of which we are not utilizing. In addition, we will need td acquire
permits and without being able to occupy the property, all of these issues are
at a stand still.

If we will not be able to occupy the property on September.l,‘2004, please
inform me as soon as possible. We are very anxious in going forward with this
project.

Sincerely,
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LanoScare Hawaii INc.

262+ Waiwai Loop « Honolulu, Hawaii 96819 » Phone (808) 836-5332 « Fax (808) 836-5336

August 27, 2004

STATE OF HAWATT

Department of Land and Natural Resources
Land Division

P. O. Box 621

Honolulu, Hawaii 96809

Subject: General Iease No. S-5708
Tax Map Key: (1) 4-1-27:16

Dear DNLR:
Enclosed are the signed Lease Documents for the above subject.
I am prepared to occupy the property as of September 1, 2004.

My Staff, equipment, materials, structures and Bank Loans are in process and
if we are not able to occupy the property by September 1, 2004, it will be
jeopardizing our plans to execute the future of our intended use of the
property.

At present, we are already obligated for the payment of the Loan for the
property of which we are not utilizing. In addition, we will need to acquire
permits and without being able to occupy the property, all of these issues are
at a stand still.

f we will not be able to occupy the property on September 1, 2004, please
inform me as soon as possible. We are very anxious in going forward with this
project.

[

Sincerely,
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CAPE HAWAII, INC., a Hawaii corporation,
s ig 2621 Waiwai Loop, Honolulu, Hawaii 9
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and situate at Waimanalo, Koolaupoko, Oah
Lot A, Waimanalo Agricultural Subdivi
containing an area of 19.961 acres, more

DEFARTMENT OF LAND AND NATURAL RESCURCES
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.F. No

—— HONQOLULYU

STATE OF HAWAII
SURVEY DIVISION
DEFT. OF ACCOUNTING AND GENERAL SERVICES

February 26, 2004

(S5 %1

WAIMANALO AGRICULTURAL SUBDIVISION
LOTA

Waimanalo, Koolaupoko, Oahu, Hawaii

Being a portion of the Government (Crown) Land of Waimanalo.

eginning at the northeast corner of this parcel of land and on the
west side of Kaulukanu Street Extension, the coordinates of said point of beginning

eferred to Government Survey Triangulation Station “WATMANALQ RIDGE” being

Lo

00

004.91 feet South and 1551.05 feet East, thence running by azimuths measured

clockwise from True South:-

1. 18° 00’ 44.00 feet along the west side of Kaulukanu Street
Extension;

2. 288" OO 7.00 feet along a jog on the west side of Kaulukanu
Street Extension;

3 18° o0’ 166.37 feet along the west side of Kaulukany Street
Extension, Governor’s Executive
Order 2642; T



February 26, 2004

T

LA

=)

00

D

10.

2° 37 467.40 feet along the west side of Kaulukanu Stree
Extension, Governor’s Executive
rder 2642;

1

Thence along the west side of Kaulukanu Street Extension, Governor’s Executive
Order 2642 on a curve to the right with a
radius of 385.00 feet, the chord azimuth
and distance being:

27° 307 457 65.72 feet;

Thence along the west side of Kaulukanu Street Extension, Governor’s Executive
Order 2642 on a curve to the right with a
radius of 35.00 feet, the chord azimuth and
distance being:
61° 47 157 34 .34 feet;

Thence along the west side of Kaulukanu Street Extension, Governor’s Executive
Order 2642 on a curve to the left with a
radius of 50.00 feet, the chord azimuth and
distance being:

56° 43° 56.57 fest;
91° 1¢° 21470 feet along Lot B of Waimanalo Agricultural
Subdivision;
1" 1 18.00 feet along Lot B of Waimanalo Agricultural
Subdivision;
°1° 10 893.54 feet along Lot C of Waimanalo Agricultural

Subdivision;

Thence along middle of stream along Lot 22 of Waimanalo Agricultural
Subdivision, the direct azimuth and
distance being:
187° 05’ 648.50 feet;



c.s No. 235697 February 26, 2004

Thence along the south or mauka side of Maunawili Ditch, parallel to and
25.00 feet from the centerline of said Maunawili Ditch for the next thres
(3) courses, the direct azimuths and distances being:

12. 295° 15 626.58 feet;

13. 203° 19’ 564.57 feet;

14, 285" 19 605.77 feet to the point of beginning and

containing an AREA OF
19.961 ACRES, MORE OR
LESS.

Subject, however, to the following as shown on plan attached hereto and made &
part hereof:
1. Non-Exclusive Road Easement in favor of the State of Hawaii.

2. Building set-back line 20 feet from and parallel to centerline of stream.

3. Easement D-1 (20-feet wide) for Drainage Purposes.
4. Easement R-1 (18-feet wide) for Road Access Purposes.
5. Easement D-2 for Flowage Purposes.

SURVEY DIVISION
DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES

STATE OF HAWAT

By: /k/?%

Reid K. Siarot /

Land Surveyor g

Compiled from map furn. by

Park Engineering. Said map

has been examined and checked as

to form and mathematical correctness

but not on the ground by the Survey Division.

3.
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LanoScare Hawan Inc.

2621 Waiwai Loop  Honolulu, Hawaii 96819 » Phane (808) 836-5332 « Fax (808) 836-5336

October 12, 2004

Governor Linda Lingle
State Capitol

415 South Beretania Street
Honolulu, Hawaii 96813

Dear Governor Lingle:

I am a business person who owns and manages Landscape Hawaii, Inc., a full service
landscape company with clients such as the Halekulani Hotel, Kahala Mandarin Oriental Hawaii,
Hawaii Prince Hotel, Kakaako Waterfront Parks, Department of Transportation, Turtle Bay
Resort, etc. I employ 135 people on Maui and Oahu and generate over $6,000,000 in revenues.

On June 30, 2004, the Department of Land and Natural Resources conducted an auction
for a State lease in Waimanalo at 41-919 Kaulukanu Street. The starting bid for the property was
$4,764. The competition was intense and I ended up making the highest bid at $36,500 per year
(nearly eight times the upset price). I intend to use the property to expand my business by
building a nursery (outdoor plants), shade houses (indoor plants) and field stock trees. I expect
to hire 7 more people.

The problem is that I was supposed to occupy the property on September 1, 2004 as was
stated in the auction bid packet. It is my understanding that the DLNR allowed the existing
lessee (Sylvester Foundation) to stay beyond the day the lease was to expire. It has been over 3
month now and I have not been given any date as to when I can occupy the property.

Because of this delay, Landscape Hawaii ,Inc. has and will continue to suffer losses. I
have already discarded over $10,000.00 in plant material which would normally be nursed back
into usable condition if I had occupancy of the property, not to mention the time spent in
communicating with DLNR.

I am hoping that you will intervene on the basis of fairness. The DLNR held a public
auction that was open to everyone. While I followed the process, bid the highest at the auction
and made all necessary payments (including one-half year's rent) totaling $19,351.68 on June 29,
2004, the DLNR has not followed its own timeframe. Instead, the Sylvester Foundation has been
allowed to continue occupying the property. I was at the Land Board meeting in June 2004 when
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Board members told Ms. Candy Lake of the Sylvester Foundation that she needs to start looking
for another place because she would have to leave the property when her lease expired. She has
had four months to relocate,

At that meeting, the Board had denied Ms. Lake's request for a new lease for this
property. Board members said it was because she had a bad track record as a lessee. DLNR
staff talked about how Ms. Lake did not follow her lease conditions. I do not understand why a
lessee with a bad track record is given preferential treatment and I am hoping that you will bring
some sense of fairness to this situation.

If there are questions, you or your staff may reach me at 330-2697. Thank you.

Sincerely,

Kyle Ushjjima, President & C.E.O
Landscape Hawaii, Inc.



EXECUTIVE CHAMBERS

HONOLULU

November 5, 2004

Mr. Kyle Ushijima

President and Chief Executive Officer
Landscape Hawaii, Inc.

2621 Waiwai Loop

Honolulu, Hawaii 96819

Dear Mr. Ushijima:

Thank you for your letter dated October 12, 2004 regarding your concerns that
you have not been able to occupy the property you are to lease from the Department of
Land and Natural Resources (Department).

My office and Department staff are diligently working with the Sylvester
Foundation to vacate the property. I understand an alternative site has been found for the

Foundation and efforts are underway to relocate the animals in an expeditious manner.

Thank you for sharing your concerns with me and for your understanding of this
situation.

Sincerely,

Zzz

LINDA LINGLE
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A 62-year-old man pleaded
guilty yesterday to a federal
charge of possession of child
pornography he obtained
through the Internet.

James C. Richardson, a copy
editor at The Advertiser, ad-
mitted that he purchased the
pornography from 2001 to 2003
and stored more than 600 child
pornography images on his
home computer equipment.

Richardson was permitted to
remain free on a $25,000 uns

The
mum sentence of 10 years in
prison and a $250,000 fine. But

1 1IT wuadt Jguaiu ’CQLCL\.IQ’
airlifted an ailing 63-year-old
man from the cruise ship Nor-
wegian Wind and flew the man
to Honolulu for treatment.

Wind called the
at about 4:4-5 2

— Advertiser st

BY VICKI VIOTTI
Advertiser Staff Writer
A federal panel will take up
conflicts over Native Hawaiian
artifacts from a burial cave at
Kawaihae, as well as other di
putes over the handlin
tural objects,ina -day pub-
lic hearing set to ggnvene March

ond day and committee members
deciding on their recommenda-
tions before adjourning. |
The agenda is available at
WWW.CI.nps.gov/nagpra/.

« Five objects — a female ki‘i with an abstract of the presenta-
(figure), a cutting tool, arock oys- tion and contact information. In-
ter pendant, a konane game board dividuals also may submit written
and a gourd — originally from statements for consideration by

i e but now in the the Review Commi during

The larger
which the hui réburied in the cave  Offj¢er, NAGPRA Review/Com-
erly in the muse- mittee, National Park Sérvice,

. on March 13 and 8:30
5 p.m. on March 14 and 15

principal parties in each di
with public comment on

« Three funerary objects from
Moloka‘i now in the Bishop Mu-
um collectiolt — a rock oyster

pendant, a wood image and a
cowrie s

*S tone slabs known as the
Kalajrfa Wawae, still owned by
‘museum but installed for pub-
ic viewing at a Moloka‘i site.

will be discussed
March 14. @ne of the competin

[ the Royal Hawaiigh
ts,
its complaint about the
ittee in

Any¢ne wishingfo schedule a
presentation before the commit-
tee must Submit a written request

849 C St. NW (2253), Washing-
ton, DC 20240. Because increased
security in the Washington area
may delay mail delivery, copies
also should be faxed to (202) 371-

5197. |

Reach Vicki Viotti at vwiotti
@honoluluadvertiser.com or
525-8053.

Officials remove animal-shelter

BY ELOISE AGUIAR
Advertiser Windward O‘ahu Writer
WAIMANALO — After months

of delay and several extensions,
the state Department of Land and
Natural Resources has forced the
Sylvester Foundation off 20 acres
the organization leased for its no-
kill animal shelter.

The lease on the property had
expired Aug. 9, but the agency
had given the group until Dec.
17 to vacate the property and find

Eventually the agency sent a
Notice to Vacate, stating that
“any and all persons remaining
on the property after 6:30 a.m.
March 1 shall be subject to ar-
rest and prosecution for tres-
passing and subject to a fine of up
to $500 a day,” said Deborah
Ward, DLNR spokeswoman.

Candy Lake, foundation oper-
ator, said about 30 DLNR per-
sonnel, police and others de-
scended on the Waimanalo prop-

they dumped my mongoose be-
cause I didn’t have my permit in
hand.”

Lake said she was able to re-
move all the dogs but about 25
cats remained. Although she was
not allowed on the property, she
was able to send a friend in to try
to capture the cats, she said,
adding that the Hawaiian Hu-
mane Society also offered to re-
turn to the property to trap cats.

Lake said that she had agreed

foundation from state property

a contractor failed to show up
after being paid; and rain delayed
repairs to a Quonset hut she
planned to use for indoor cats.

Nine dogs were placed in ken-
nels, chickens were moved to an-
other ranch and the cats will stay
at a ranch in Waimanalo, she
said.

The DLNR had worked with
the foundation to find it a new
home and offered it an 11.9-acre
parcel next to Weinberg Village

saying we took too long; we've
had enough time, but so what,”
Lake said. “Who was it going to
hurt to let us finish? All we’re
trying to do is help the animals.”

DLNR Director Peter Young
said the state has an obligation to
turn over the property to the new
tenant. “The new tenant has been
waiting for six months to get onto
the land to begin productive use
of it and start to pay rent,” he
said.

Young said.

“Ms, Lake has known for a year
and a half that she would need to
leave the property,” he said. “We
have been extremely patient in
cooperating with her. We have
granted her multiple requests for
time extensions and even assist-
ed in locating an alternative prop-
erty.”

The DLNR had leased the for-
mer foundation land to Land-
scape Hawai‘i in an auction last

. 2 new home for its 300 animals, erty yesterday at about 9:30 a.m. several times to move and she in Waimanalo, but the founda- The process to release theland June for $36,500 a month.
according to DLNR. Subsequent demanding that she get off the was making progress, but aseries tion had determined that the began in August 2003 when the -
requests to stay were granted for land in 10 minutes. of problems plagued her: a prom- property was unsuitable and too Board of Land and Natural Re- Reach Eloise Aguiar at
Jan.7,jan. 22 and Feb. 28, DLNR ~ “They wouldn’t let me go back ised new home for some of the expensive to develop. sources voted to allow public eaguiar@honoluluadvertiser
said. ! and get my cats,” Lake said. “And animals and herself fell through; “The whole point is they’re auction for a new lease term, .comor 234-5266.

Leeward O‘ahu/N. Shore Urban Honolulu Central O‘ahu Windward O‘ahu East Honolulu Big island Kaua‘l Maui Maul
Will Hoover James Gonser Rod Ohira Eloise Aguiar Suzanne Roig Kevin Dayton Jan TenBruggencaie Tirnothy Hurley Christie Wilson
525-8038 535-2431 535-8181 234-5266 395-8831 935-3916 245-3074 244-4880 244-4880
whoover@ jgonser@ rohira@ eaguiar@ sroig@ kdayton@ jant@ thurley@ cwilson@
HonoluluAdvertiser.com HonoluluAdvertiser.com HonoiuluAdvertiser.com HonoluluAdvertiser.com HonoluluAdvertiser.com HonoluluAdvertiser.com HonoluluAdvertiser.com HonoluluAdvertiser.com HonoluluAdvertiser.com
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PETERT. YOUNG
CHARPERSON
© +BUARD OF LAND) AND NATURAL RESOURCES
COMMISSION (N WATER RESOURCE MANAGEMENT

ROBERT K MAsuDa
DEPUTY DRECTOR

DEAN NAKANO
ALTING DEPLTY DRECTOR . waTrr

ATIC RESOLRCES
BOATING AND OCEAN RECREAT 1o

S S andie- UUFCONV‘EYAWC*-J
”(‘i;’“a’“m’“v.?%f&““&‘
ST ATE bF HAW ATl . CONSERVATION D) Lﬁgﬁa'm&me«#

DEPARTMENT OF LAND AND NATURAL RESOURCES AN VLo

POST OFFICE BOX 621 e S:mvm“w
HONOLULU, HAWAII 96309 '

Mr. Kyle Ushijima, President
Landscape Hawaii, Inc,
2621 Waiwai Loop .
Honolulu, Hawaii 96819

Dear Mr. Ushijima:

Subject: Right-of-Entry Permit to Landscape Hawaii, Inc. for Maintenance of
: State land, Waimanalo, Oahu, Tax Map Key 4-1-27:016.

We have completed the installation of the fencing along the front of the leasehold and are
Processing the final execution of the lease for the site. We have been informed that after
the installation of the front fencing, the Iot has been vandalized. In order to prevent this
from happening again, we are issuing this maintenance right-of-entry.

We are processing the execution of the lease (Genera] Lease No. S-5708). This right-of-
entry will enable you to maintain the site yntj| the lease is fully executed.

Pursuant to the authority granted by the Board of Land and Natural Resources at jts

meeting of September 28, 2001, (ltem D-4), Landscape Hawaii, Inc. is hereby granted a

maintenance right-of-entry permit to occupy, Secure, and maintain the premises shown on

the attached map in an orderly manner in compliance with all applicable laws, statutes and

government regulations and subject to the following terms ang conditions;

1. The permit shall commence on March 10, 20086, and end on September 10,
2006, or at an earlier date upon the sole discretion of the Chairperson of the
Board of Land and Natural Resources.

2. Landscape Hawaii, Inc. shall procure at its Own expense, and maintain
; during the entire period of this right—of—entry, from an insurance company or
companies licensed to do business in the State of Hawaii, a policy or policies
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Landscape Hawaii, Inc. Page 2

that said policy shall cover the entire right-of-entry area, including all
improvements and grounds and all roadways or sidewalks on or adjacent to
the said right-of-entry area in the control or use of Landscape Hawaii, Inc.
Landscape Hawaii, Inc. shall furnish the Department with a Certificate
showing the policy to be initially in force and shall furnish a like Certificate
upon each renewal of the policy, each Certificate to contain or be
accompanied by an assurance of the insurer to nofify the Department of any
intention to cancel any policy sixty (60) calendar days prior to actual
cancellation. The procuring of this policy shall not release or relieve
Landscape Hawaii, Inc. of its responsibility under this right-of-entry as set
forth herein or limit the amount of its liability under this right-of-entry.

3 Landscape Hawaii, Inc. shall be responsible for cleanin'g and restoring the

area to a condition satisfactory to the Department of Land and Natural
Resources upon completion of the permit.

4, Landscape Hawaii, Inc. shall comply with all laws, statutes, ordinances, rules
and regulations of the Federal, State, and County governments relative to the
use of the subject area including those relating to public health.

5. Landscape Hawaii, Inc. shall indemnify, defend and hold harmless the State
of Hawaii, Department of Land and Natural Resources from and against any
loss, liability, claim or demand for property damage, personal injury, and
death arising out of any act or omission of Landscape Hawaii, Inc. under this
approval or relating to or connected with the granting of this approval.

8. Landscape Hawaii, Inc. and its consultants, contractors and/or persons
acting for or on its behalf shall not cause or permit the escape, disposal or
release of any hazardous materials except as permitted by law. Landscape
Hawaii, Inc. and his consultants, contractors and/or persons acting for or on
its behalf shall not allow the storage or use of such materials in any manner
not sanctioned by law or by the highest standards prevailing in the industry
for the storage and use of such materials, nor allow to be brought onto the

right-of-entry area any such materials except to use in the ordinary course of
the maintenance.



Landscape Hawaii, Inc. Page 3

10.

11.

12.

13.

- Landscape Hawaii, Inc. and its consultants, contractors and/or persons

acting for or on its behalf agree to indemnify, defend and hold the State
harmless, from any damages and claims resulting from the release of
hazardous materials on the right-of-entry area occurring while Landscape
Hawaii, Inc. and its consultants, contractors and/or persons acting for or on -
its behalf is/are in possession or elsewhere if caused by Landscape Hawaii,
Inc., its consultants, contractors and/or persons acting for or on its behalf.

Thes covenants shall survive the expiration or earlier termination of this right-
of-entry.

For purposes of this right-of-entry, "hazardous material” shall mean any
pollutant, toxic substance, hazardous waste, hazardous substance, or oil as
defined in pursuant to the Resource Conservation and Recovery Act, as
amended, the Comprehensive Environmental Response, whether existing as
of the date hereof, previously enforced, or subsequently enacted.

Landscape Hawaii, Inc. and its consultants, contractors and/or persons
acting for or on its behalf in the exercise of this right-of-entry shall use
appropriate precautions and measures to minimize inconveniences to
surrounding residents, landowners, and the public in general.

Landscape Hawaii, Inc. and its consultants, contractors and/or persons
acting for or on its behalf shall not -store any personal belongings at the
subject property during the effective period of this right-of-entry.

All costs associated with the maintenance within the right-of-entry area shall
be the sole responsibility of Landscape Hawaii, Inc. and its consultants,
contractors and/or persons acting for or on its behalf.

In the event any unanticipated sites or remains such as bone or charcoal
deposits, human burials, rock or coral- alignments, pavings or walls are
encountered, Landscape Hawaii, inc. and its consultants, contractors and/or
persons acting for or on its behalf in the exercise of this right-of-entry shall

stop work and contact the State Historic Preservation Division in Kapolei at
(808) 692-8015 immediately.

The Department of Land and Natural Resources reserves the right to impose

additional, but responsible terms and conditions as it deems necessary while
this right-of-entry is in force.



Landscape Hawaii, Inc. Page 4

14.  Pursuant to the Land Board's delegation of authority to me to issue rights-of-

~entry, | am authorized to waive rent for rights-of-entry for any government-
related project. As your project meets this requirement, | hereby waive rent.

Should you have no objections to the above-mentioned items, kindly sign in the space
provided below and submit the following to the Land Division no later than March 10, 2006:
1. Copy of signed concurrence; ‘

2. Copy of'your liability insurance policy.

Should you have any questions, please contact Cecil Santos at our Land Division Office, at
(808) 587-0433 or fax at (808) 587-0455.

Petér T. You
Chayperson

| CONCUR:

Landscape Hawaii, Inc., a Hawaii corporation

B _ March 16, , 2006
Kgle K- Ushijima :

lts: President

g Land Board Member
OCCL
Central Files
District Files



Charlene
Cecile
Ophelia
Tommy
10/01/06

1/23/07
1727/07

272107

2/16/07

2/17/07

DLNR Log

Called every week at least once and left several messages, no cb

8:07am Called Charlene, Im and no cb; talked to Cecile re: fence 4 acres, 3
structures, return fence and more rubbish

9:25am Called Charlene and Im to ¢cb

8:00am Called Charlene but line busy; called Tommy to tell Charlene to
cb

8:40am Called again but no ans from Charlene; talked to Cecile and will
tell Charlene to call me; write list of things still to be done

Cecile called re: submitting to City, after the fact, the Demolition request
for third domicile on property and to tell Kyle that Charlene said to stop
working on fence and property to go mo-to-mo, then to auction. Cecile
said that Charlene said that to him two weeks ago but Cecile wanted to
talk to Kyle the same time that he was processing the Demolition Permit.

9:40am Called Charlene to please call me back to discuss a couple of
concerns

11:30am Called again to say how surprised I am by what she said to
Cecile two weeks ago re: stop everything on property, esp. fence and to go
month-to-month and then property back to auction; please call me as I'm
not sure what’s going on but would like to speak to her
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LanpScare Hawan Inc.

2621 Waiwai Loop « Honoluly, Hawaii 96819 + Phone (808) 836-5332 » Fax (808) 836-5336

FACSIMILE TRANSMITTAL

Date : october 13, 2006
'ro; Charlene _' DNLR

FI‘OI’D . Kyle Ushijima

Phone Number :

Fax Number : 587-0455
Project :
SUbjC‘Ct : Payments

Number Of Pages Including This Sheet : 3

hdcssage : Please refer to the attached billing which indicates payment

being due for the period of 10/01/06 -- 03/31/07. Per our

agreement, the lease was supposed to start on September 1,

2006. Our right of way was the only request we had initially

to get on to the property., We are still in the process of

cleaning the area in which we have discovered debris, such as,

barbed wire, tires, corrugated metal, etc. The State was

supposed to have ° removed all of the debris mentioned

above. We are trying to keep a good relationship with the

State as being our Landlord but they are not keeping up with

the agreement. Evidently, the various departments are not

communicating with each other. I have already. lost a big

sum of money without any profits. Any assistance you can give

us will be greétly appreciated. I have been excessively patient

in this matter. Please respond to this problem and have it

addressed by October 19, 2006. We are looking forward to

your continued support in our efforts to remedy this situation

SO we can go on with our efforts to excel in our Nursery business.

Aloha, Kyle Ushijima
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COST CENTER: 0520

LANDSCAPE HAWAII INC.
2621 WAIWAILOOP
HONOLULU, HI 96819

P.0. BOX 621
HONOLULU, HAWAII 96809-0621
(808).587-0353

02/11/07

SOURCE: 1720

DEPARTMENT OF LAND AND NATURAL RESOURCES
FISCAL OFFICE _

DOCUMENT NUMBER

gl5708

TOTAL DUE:

$18,250.00

PLEASE DISREGARD THIS BILL IF PAYMENT HAS

BEEN MADE

AMOUNT PAID:

>LEASE DETACH AND RETURN ABOVE PORTION WITH Y¢UR PAYMENT FOR PROPER CREDIT

REFERENCE
APPTO BILLING PERIOD DESCRIPTION AMOUNT
DATE NUMBER _
10/01/2006 | C-107683 Balance Due 10/01/2006 - 03/31/2007 | RENTALS, LEASED LANDS (10/2006) 18,250.00

Y/a/"r

Please Make Check Payable To: "Land & Natural Resources"
PAST DUE AMOUNTS MAY BE SUBJECT TO A 1% PER MONTH FINANCE CHARGE AND A LATE FEE

THE STATUS OF YOUR ACCOUNT IS AS FOLLOWS:

| CURRENT e R Gl OB
! 0.00 18,250.00 $ 18,250.00
DOCUMENT
NUMBER
gl5708
_ e 59-101
. NoO.353 _ R
. 2 200]
Pay To The Order .of S 16:250.00
'..é"..::'“‘tz’ PTER A  owong SR g
FEEXS gms'-f:s ‘-33 I 8, 2 k'? O\S‘fv-‘ﬁl S O o ’: T Dollars

First Hawaiian Bank

MAIN BANKING REGION
HONGLULY, HAWAll

-

A

PR, —
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LanpScare Hawarn Inc.

2621 Waiwai Loop * Honolulu, Hawaii 96819 « Phone (808) 836-5332 * Fax (808) 836-5336

February 21, 2007

Mr. Peter T. Young

Chairperson,

State of Hawaii

Department of Land and Natural Resources
Post Office Box 621

Honolulu, Hi 96809

Dear Mr. Young,

Subject: Lease payment and issues remaining per State land, Waimanalo, Oahu,
Tax Map Key 4-1-27:016.

I have made payment to the Fiscal Office, payment date 2/16/07, for the above leased
land for period, 10/01/06 thru 3/31/07. There still remains confusion with regards to the
billing period for which this applies and T would like to clear up this matter. While I was
at the District Office advising Cecile Santos of the payment, I was told that I am to be
notified by Charlene Enoki as to when to make payments and that the District Office was
not aware that I had been sent a Notice of Default.

I received a Right-of-Entry Permit commencing on March 10, 2006 and ending on
September 10, 2006, with a waiver of rent authorized by you pursuant to the Land
Board’s delegation of authority to issue Rights-of-Entry. I complied with all applicable
laws, statutes and government regulations subject to the terms and conditions stated in the
permit. Somehow, the Attorney’s General office was not advised of the agreed upon
waiver of rent as stated in Section 14 of the permit and has since flagged me as a
delinquent lessee. I trust that this confusion can be cleared up once the proper documents
are available to all parties?

If I may briefly review the history of this property with you and outstanding issues with
regards to parties concerned:

May /June 2004 Preliminary walkthroughs of property with Charlene Enoki and
other DLNR representatives. Walkthroughs include individuals
interested in bidding on the property. During walkthroughs,
discussion includes cleanup and restoration of property to
acceptable condition to future lessee.

June 18, 2004 The Sylvester Foundation is denied a Request for Waiver at a
DLNR Board meeting.
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June 30, 2004

July 01, 2004

Auction date for property, TMK: 141-27-16. Landscape Hawaii is
the highest bidder, signs documents and makes partial payment
post bidding.

Kyle Ushijima, President of Landscape Hawaii, makes balance of
required payment to the Staté, effective date July 1, 2004 thru
December 31, 2004. '

Deadline passes for transfer of the land to Landscape Hawaii, Candy Lake and Sylvester
Foundation still on the property. Landscape Hawaii has paid for the use of the land,
effective date July 1, 2004 thru December 31, 2004 and has not yet been able to assume

the property.
End of 2004

March 2005

April 2005

May 2005

Still awaiting eviction of Candy Lake and clean up and transfer of
property to Landscape Hawaii.

Candy Lake and the Sylvester Foundation physically evicted from
the property (after 9 extensions).

Cecile Santos of the DLNR requests contracts for bids on A-frame
roof from Landscape Hawaii. Bids fax’d to the DLNR office.
Cecile also mentions that he has bids to clean the A-frame - the
names and bid amounts are to be made available to Charlene Enoki
to discuss at meetings.

Cecile Santos mentions availability of himself or Bob Medeiros to
open the A-frame for walkthrough for parties interested in
repairing the ceilings, walls, and interior of the house. Cecile also
mentions that four fencing companies are to see the property for
bids on fencing the front and perimeter of the property.

The A-frame is continuously vandalized and broken into. Jalousies
in the A-frame have been broken and/or removed to allow
individuals to enter the house. Parties have taken cabinets,
millwork, and pipes from the interior of the A-frame plus
plumbing fixtures from the inside and under the house. Dogs and
cats are being fed and boarded inside the A-frame which further
degrades the interior of the house and flooring. Bob Medeiros
boards up the A-frame to curb the break-ins and keep the animals
out of the house.

The garage area is vandalized and the corrugated roof is taken.
The Humane Society is called in to put out cages to remove the
dogs and cats that roam the area; chickens (approx. 30) are
captured and removed. During this time, Candy Lake continues to



June 2005

Provisions:

July 2005

August 2005

November 2005

December 2005

illegally return to the A-frame property during the day/eveningto .
feed animals.

The office domicile is vandalized resulting in the removal of the
entrance porch, screens, windows, and doors. The wind, rain, and
animals can now enter the domicile as the windows and screens are
gone. The weather degrades the interior and exterior of the
domicile beyond the normal Wear and tear and the floor, carpet,
walls, and ceiling are damaged. :

All necessary bids are in for the agreed upon provisions offered by
the State to transfer the property to Landscape Hawaii in a clean
and orderly condition, pay for the costs and expenses for disposal,
removal, or storage of the personal property of the prior lessee.

Demolish and dispose of Club House, designated facilities and
stockpiles.

Clean and renovate A-frame

Clean and renovate Office area :

Clean up possible: dumped toxic materials

Remove Matson container

Choice Fencing is assigned Chain-link front fence area and Sun
Systems is contracted for the balance of the perimeter fence area.

Per Charlene Enoki: No renovation on A-frame. _

A Contractor has been hired by the State to demolish the Club
House which is the third domicile noted on the lease. Contractor is
also to demolish and remove two horse stall areas, miscellaneous
debris, and remove the Matson container.

State workefs trim and clear the front of the property in
anticipation of Choice Fencing putting up Chain-link fence. Work
to begin the last week of October 2005.

State workers again trim and clear the front of the property in
anticipation of the Chain-link fence being installed as work was
not done in October.

Chain-link fence fronting the property is finalized.

The day after the fence is in and gates installed, the gate fronting
the A-frame is rammed and the concrete plug holding the gatepost
upright is dislodged. Choice Fencing is immediately called in to
replace the gatepost. Two days later it happens again and vandals
enter the property, paint the inside of the garage walls with red
paint and leave disparaging remarks re: the DLNR and fencing



End of 2005:

February 2006

March 2006

June 2006

property. This time the gatepost is not repaired but heavy chains
and combination locks hold the fence gates closed.

Still lacking the balance of the fencing (perimeter) that was to have
been completed in 2005.

Clean up of property still incomplete.

Transfer of property is incomplete and lease still not signed.

Perimeter fence is partially completed.

Right-of-Entry Permit is issued to Landscape Hawaii, Inc. for
maintenance of State land to decrease the amount of vandalism on
the property. Effective date: March 10, 2006 and ending
September 10, 2006. (See Attachment, Right-of-Entry Permit)
However, walkthroughs by Landscape Hawaii representatives
reflect that the fencing is not according to the area designated in
the lease as the boundary of the property. Calls made to the office
of the DLNR requests correction to the fencing error. Also, the
work order was to also include approximately 50° of chain link
fence abutting the property’s entrance gatepost and front chain link
fence thereby providing security at the gate area fronting
Kaulukanu Street.

General Lease no. S-5708 signed, dated: March 23, 2006 with
effective dates: April 1, 2006 and terminating March 31, 2036.
Please note that the lot is now not as described in General Lease
no. S-5708 and the DAGS survey of the property with regards to
Section 11 and its relationship to “Lot 22 of Waimanalo
Agricultural Subdivision, the direct azimuth and distance being...”
being approximately 648.50 feet and subsequently, sections 12, 13,
and 14 of the survey “..to the point of beginning and containing an
area of 19.961 Acres, More Or Less.”. .. as the fencing has
removed 4 (four) acres, MOL, from use by Landscape Hawaii.

This is the third and final walkthrough with DLNR personnel since
April of 2006, to clarify the situation regarding the mistake in
fencing the perimeter of the property. In attendance: Bob
Medeiros, Cecile Santos, 2 reps from Sun Systems and three reps
from Landscape Hawaii.

The Sun Systems rep., Gary Bianco, site supervisor of the crew
that installed the perimeter fence was asked why they did not
follow the marked, tagged, and cleared perimeter area for the
fence. His response was that Cecile Santos had told them to move
the fence back and away from the marked property boundary.
Cecile Santos was there and acknowledged that yes he had told



June 14, 2006

September 2006

them to move the fence line. The group walked the area and there
was consensus that the area in question was incorrectly fenced.
Cecile measured the area fenced off from Landscape Hawaii and
established that approximately 4 (four) useable acres were not
included within the property line.

Sun Systems recommends enclosing the additional 4 (four) acres
along side the already established fence line, rather than removing
the already installed fence line, and joining the two areas with a
livestock gate. The area in question requires approximately 190 T-
posts with a 10-foot run, corner posts every 100 feet, and four-
strand wire. At this time, no gate is available along this fence line
area thereby disallowing Landscape Hawaii’s use and/or access to
the 4 (four) acres. The Sun Systems’ engineer there that day
estimated that approximately 6 weeks would be needed to have
manpower and materials available to complete the job. In addition,
the extra 50’ of chain link fence abutting the front gate area is
included in the work order.

Several calls have been made to the DLNR office to find out about
the status of the pending work. No answers are available,

A question remains that if the RFP was for the correct linear run of
fencing as stated by the State from both surveys and walking the
area, what happened to the balance of materials that should have
gone up on the property when the work order was changed to less
than requested? Did the State pay for and not receive the amount of
fencing contracted for?

Another question: If the contract was not executed properly, why is
the lessee being penalized? In other words, why is the present lease
rent for the entire 19.961 acres when it was demonstrated that since
February 2006, 4 (four) useable acres were removed from use to
Landscape Hawaii (approximately 20%). And when will the
balance of the land be returned as is stated in the TMK and be able
to be utilized fully by Landscape Hawaii, the lessee to the land?

Landscape Hawaii, Inc. signs a Cooperative Agreement with the
Windward Oahu Soil and Water Conservation District.

Right-of-Entry Permit expires. General Lease No. S-5708 to
commence effective immediately as Right of Entry Permit expires.

State already holds payment for lease as Landscape Hawaii had
paid for the first 6 (six) months of the lease on the day following
the auction date, July 1, 2004, Payment was to have been applied
for period July 1, 2004 through December 31, 2004, but transfer of



October 2006

December 2006

End of 2006

January 2007

February 2007

Current Status:

property did not occur as contracted in original agreement. (See
Attachment 2, Facsimile Transmittal)

Landscape Hawaii begins work on the property to clean up A-
Frame and establish a nursery, plant areas.

7

The City assesses property taxes for three domiciles for the
property when in actuality there are only two — the Club House
was torn down by the State in 2005 although it is still reflected in
City records. When will the State notify the City of the change?

The AG’s office sends out a delinquency notice for period
10/01/06 through 3/31/07.

Kyle Ushijima calls Charlene Enoki and is told not to pay the lease
rent until she straightens out the matter with the AG’s office.

Fencing is still not completed (perimeter and front gate areas).
Matson container still on property.
Stockpiles of dumped material of prior lessee still on the property.

Kyle Ushijima receives another notice and a letter stating that he is
delinquent with regards to paying the lease rent.

Charlene Enoki specifically tells Kyle Ushijima not to pay until
the lease dates are clarified and on file correctly.

This month Landscape Hawaii is faced with A Notice of Default.
(See Attachment, Notice of Default)

Also, Cecile Santos submits Demolition Plan to Planning and
Permitting Dept. that should have been processed in 2005. Is the
City assessment correct now for property taxes? Two and not three
domiciles? Cecile also advises Kyle Ushijima that the property
perimeter fence is to remain as is and will not be corrected by the
State. An error by the State?

*the AG’s office shows Landscape Hawaii in arrears for 6 months
leaserent .

*City still seeking taxes for 3 (three) rather than 2 (two) domiciles
*Landscape Hawaii is in the process of cleaning the areas that the
State said it would clean, i.e. the stockpile areas, removing the
Matson container, etc. and starting up the nursery business on
property which Bas ‘gone to weed’ fortwo years



*fencing is still not done according to the perimeter boundary as
designated by the State Survey and front gate area is still
unsecured

*unfenced area and unmarked area of this TMK is open to
squatters and parties entering the area from the Mahailua Street
side — patrolling and restricting access is difficult without proper
boundary lines as reflected in’a fence line

*lease amount reflects the lease fee on 19.961 Acres, MOL and’
does not take into account the unavailable 4 (four)acres incorrectly
fenced off by the State in February 2006

*unanticipated expenses and work involved with cleaning and
renovating domiciles that have been abandoned and vandalized for
almost two years (from eviction date of Candy Lake)

*the delay in transferring the property (approx. 2 years) to
Landscape Hawaii allowed the property to deteriorate; not securing
the property and domiciles allowed vandalism, break-ins, stealing
the meter box, stealing the roofing, breaking windows, removing
doors and porches, etc. to go unchecked. The result is that now
more serious renovations are needed which require authorization
from the Building and Permit Dept.

**what we have today is not what we were led to believe we
would assume two years ago, i.e. condition of property and size of

property.

Mr. Young, as you can see by the above, it has been a frustrating and epic journey for all
parties. You were in the private sector and understand that time represents both money
and opportunity; I felt that I have lost both with regards to this situation. Working with
the State has been frustrating, to say the least.

I have discussed the above problems with Charlene Enoki and Cecile Santos only to find
that their hands are either tied or their time is unavailable to work out these problems.
Often it seems that the authority does not go with the responsibility to get things done.

Clarification of the lease rent billing periods and amount due are priorities at this time as
I am not a delinquent lessee. Also, I would hope that the State sees the inequity of
charging me for the entire parcel when I cannot access all the land nor secure the land
from outsiders. I would ask for a lease reduction of 20% retroactive to the beginning of
my lease until the matter is reconciled.

As the fencing matter impacts us both, I would ask that the State work with Sun Systems
and complete the perimeter and front gate areas. I would also ask the State to honor its
agreement to clear the land of the stockpiles that pose a hazard to my employees and
areas for nursery and pasture use and to also remove the Matson container.

If it is beyond your delegation of authority tov authorize the above, I would request that I
be placed on the agenda for a DLNR meeting to discuss the issues. It would serve both



our interest to have all of this behind us.

If you would like further insight into these matters, please feel free to call me at 836-5332
ext. 24 or my cell,

Sincerely,

Kyle Ushijima,
President
Eandscape Hawaii Inc.



ASSISTANCE FROM REP. KEN ITO

Begins February 2007:
Information is gathered and shared at meetings held at Rep. Ken Ito's office at the State Capitol.

Feb. 22, 2007: Meeting with Rep. Ito, Mike Nii, Kyle Ushijima of Landscape Hawaii, and Cindy
Comer to discuss problems with the lease/property and DLNR.

Mar. 27, 2007: Meeting with Rep. Ito, DLNR Dir. Peter Young, Mike Nii, Kyle Ushijima, and Cindy
Comer.

Follow up meeting this time with the DLNR Director to discuss issues relative to the property.
DLNR Director, Peter Young is surprised by the problems as he has not received any information with
regards to the property although information packets have been sent to numerous members of his staff
via Certified/Registered mail.

April 26, 2007: Meeting with Rep. Ito's Chief of Staff, George Okuda, Mike Nii, Kyle Ushijima, and
Cindy Comer to review actions of the DLNR since last meeting.

May 9, 2007: Meeting with Rep. Ito, DLNR Land Agent Charlene Enoki, George Okuda, Mike Nii,
Kyle Ushijima, and Cindy Comer.

Charlene Enoki represents the DLNR at this meeting as a new Director is being chosen for the DLNR.
She discusses the problems and says the DLNR will work to eliminate the problems that have
obstructed the business operations of Landscape Hawaii at the property in Waimanalo.

RESULTS OF MEETINGS

After the last meeting of May, 2007 the DLNR called to say that they would be on the property the next
few months doing work.

In July/08: The DLNR completed 50' of chain-link fence, removed piles of debris, demolished and
removed a Matson container which was too rusty to remove in one piece and was deemed a hazard.

In Nov/08: The perimeter fence was secured and finalized. Landscape Hawaii has been waiting since
November 2005 for the completion.

Kyle Ushijima has requested another meeting with Charlene Enoki and called/left messages since
October '08 with the results of no call back or correspondence from the DLNR.
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PETER T. YOUNG
CHAIRPERSON
BOARD OF LAND AND NATURAL RESOURCES
COMMISSION ON WATER RESOURCE MANAGEMENT

LINDA LINGLE -
GOVERNOR OF HAWAIL

ROBERT K. MASUDA
DEPUTY DIRECTOR

AQUATIC RESOURCES
BOATING AND OCEAN RECREATION
BUREAU OF CONVEYANCES
COMMISSION ON WATER RESOURCE MANAGEMENT
CONSERVATION AND COASTAL LANDS
CONSERVATION AND RESOURCES ENFORCEMENT
ENGINEERING
FORESTRY AND WILDLIFE

ST ATE OF H AW AII m\HOOL:\g')? g&Nﬁ%ﬁ@?gx\msnx
DEPARTMENT OF LAND AND NATURAL RESOURCES sRRe
POST OFFICE BOX 621
HONOLULU, HAWAII 96809
. € AEraeue AMleTice N‘.Z
April 20, 2007 e i W o
/5 PREUEITeAel e
Hawsast, 14 SF Cepeisra
Ref.:OD-GL5708 ' !
Sf Lo an THES S7aTE
Certified Mail: 7373 8099
[Aangerns Dreissroat,
LANDSCAPE HAWAII INC. ‘ O Goancerec Toro st Do o7
2621 WAIWAI LOOP g Povyy cunTie aovizeon, the
HONOLULU, HI 96819 Resporss .
2 @ eTer. Fawd Toen Ade Do
Dear Lessee: AoT paq Bt TiC A TG
s desaruesd iest azlo7.
NOTICE OF DEFAULT

Pursuant to the authority granted me by the Board of Land and Natural Resources at its
meeting of January 11, 1980, and the breach provision contained in General Lease S-5708 you
are hereby served a Notice of Default on said lease for failure to do the following:

X Keep lease rental péyments current
Post required Performance Bond

Post required Fire Insurance Policy
Post required Liability Insurance Policy
Other:

Cur Fiscal Office informs us that you are in arrears in lease rental in the amount of
$18.250.00 covering the period April 1, 2007 to September 30, 2007.

You are hereby given thirty (30) days from the date of receipt of this letter to cure the
above-described breach.



@ =5 ‘ g e o5 e AT e AT B
T asm TEEEE o V S Y S e
e ——————
QL;—»{,Q Alsg pc 7: //7" _ o
{ S 7é1"7 ¢
T
<y =
U Haepireas € L a LA Fop oo ——
e Eey e Frseen ¢ 1FT s o SlerasvEe
-
A IS/ tacc T O e ,
[ Lo/ o & Vel =7 W) o CA Y-
yZ g
O g P
7. S ey /7o FPe7 en o o
S R B S G:'(-:f@,f{ ff",a‘;
4 & —
B = = 7 3 S i
) o £ TS A P a7

/ At a5z

B 2%

2 Coarpe & 7’55‘;

Lo F AT e < F 5o & ey Bres o _
67 ederm oy Lo (re 7 —

/é"?-" et b g iy

, e y b //?E'-(/;_, ) - )

-’/7 ) Vpr‘-/(}iﬁi.iS.L/; P ‘T}_f::'(;,,-_ ‘:7 ) T;Lé:;‘:fﬁ.z;r{j/‘/»ifﬁ
3 C oy r7 e >
') CerE ST Seew Lz_;‘? R
AC oo - 2 7 121572 /9f~’—7 VI o F il 7. Be Asep© o it T 1
; l 1 > .
4157 /X2 Cam/y:_,f-t/(é—r) P S KA o /22 e @i inT (s (< AT (2
- —_ (

/o /Z = S/ L et 2-¢= Ci = M{Sféﬁ?—? < £ G gy | s At €
C AL il & S g0 Sl o ARAS TA f’7 S ysca o 65T s e
Gt 8 2o die oy 7o LiST o st = re ffekfiéﬁf .

'~7 S F
N RAET LI E BronEn o oor (5 Mle7  sosmT gy Leteiv&Ep

Craricems 75

22 L 4
T / 7 /~L [ e PV T C; (s Tt /(f e
Frocress
> e KLsyz et fhpero e v ST T P mms s
/ < ¢ ¢

e


coshtrs
Typewritten Text

coshtrs
Typewritten Text

coshtrs
Typewritten Text

coshtrs
Typewritten Text


- o™ HONOLULY, Hawall
i 968209713
1424030012 ~0097
01712/2008  (808)423-3930  10:35:53 AM

R T A S R A S R KSR
e 981 06 ROCRIPL e

Praduct Sale Unit- Final
Description Oty Price Price
WAIMANALO HI 96795 $1.65
Zone-1 First-Class
Large Env
5.10 oz.
Return Rept (Green Card) $2.15
Certified $2.65 ' Q#
Label #: 70072560000104850825 2:‘ P? YM}&
Issue PVI: $6.45 \v ‘ k‘ﬂfﬁ
HONOLULU HI 96813 $1.65 YK qu
Zone-0 First-Class "
Large Env \/ \{Ll 0@
5.10 oz.
Return Rept (Green Card) $2.15 ] T
Certified $2.65 L S
Label #: 70072560000104850818
Issue PVI: $6.45
HONOLULU HI 96813 $1.65

Zone-0 First-Class
Lar?e Env
5.10 oz

Return hcpt (Green Card) $2.15
Cortified $2.65
Label #: 70072560000104850801
Tssue PVI: $6.45
HONOLULY HI 96813 $1.65
Zone-0 First-Class
Large Env

5.10 oz,

Return Rept (Green Card) $2.15
Certified $2.

Label #: 70072560000104850795

R 14

Issue PVI: $6.45
HONOLULU HI 96809 $1.48
Zone-0 First-Class

Largo Env

5.00 oz.

Return Rept (Green Card) $2.15
Certified $2.65
Label #: 70072560000104850788
Tssue PVI: $6.28
HONOLULU HI 96813 $1.65
Zone-0 First-Class

Large Env

5.10 oz,

Return Rept (Green Card) $2.15
Certified 2,65
Label #: 70072560000104850771
Issue PVI: $6.45
HONOLULU HI 96813 $1.65
Zone-0 First-Class
Large Env

5.10 oz.

Return Rept (Green Card) $2.15
Cortified $2.65
Label #: 70072560000104850764
Issue PVI: $6.45
HONOLULU HI 96809 $1.65

Zone-0 First-Class
Large Env
5.10

oz.
Return Rcpt (Green Card) $2.15
Certified $2.65
Label #: 70072560000104850757
Issue PVI: $6.45
VARSI
Total: $51.43
Paid by
AMEX $51.43
Account #: XIOKNXKXKNL000
Approval #: 569198
Transacti

on #: 302
23 903130029 5514703065

Order stamps at USPS.com/shop or call
1-800-Stamp2d. Go to USPS.com/clicknship
to pript shipping labels with postage.
For other information call 1-800-ASK-USPS.

Bil1#: 1000302392971
Clerk: 11

All sales final on stamps and postage.
Refunds for guaranteed services only.

..........
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January 11,2008 . . . .

Ms. Charlene ,EnoldA

Dept. of Land and Natural Resources ;

Post Office Box 621 | . oo 26 recd 24|08

Honolulu, Hi 96809 ' | File losk agoun | ot Ble
. . ) o R - ’ u a l O% ’3 r% .

Dear Charlene, - .

FLW "‘“ﬂf}\u . on “/7!7.00&

Subject: Lease payment and issues remaining per State Late, v amuanao, Oan
Tax Map Key 4-1-27-016. :

After our discussion on Tuesday, December 18, 2007, I thought }t would be best if T
summarized our predicament regarding Landscape Hawaii’s Lease land in Waimanalo.

At this time, the immediate concerns are: the Lease rent amounts do not correspond to the
Lease payment schedule and therefore generate unwarranted delinquency notices, the

matter of a missing meter box, and the incorrect fencing of the property.

The State’s billing and scheduled payments are incorrect with regards to one another and
the actual date that we assumed the property. Charlene, as you know, I signed the Lease
at your request and urging with an incorrect commencement date, with the understanding
that a correction would be forthcoming with both sides performing as requested in the
Lease agreement. Please advise the Fiscal Office of the correct dates and amounts as
Landscape Hawaii continues to receive unwarranted delinquency notices that have
impacted Landscape Hawaii’s credibility with its Bond and insurance companies.

The State voluntarily allowed Candy Lake and the Sylvester Foundation to remain on the
property unsupervised six months beyond her given eviction date of June 2004. A raid
ultimately removed her in March 2005. At the time of the auction and eviction action,
Landscape Hawaii received numerous phone calls and threats regarding the impropriety
of removing the animal sanctuary. I took many of the calls myself and explained the
reality of the situation at the sanctuary with regards to drugs being sold there, discovering
drug paraphernalia in the domiciles, and finding fighting chickens ‘housed’ there for a

fee. In fact today we are still plagued by individuals who either try to buy or sell drugs in
what they believe is a safe haven for drug business, the former animal sanctuary.

After the eviction, the State virtually abandoned the property for over a year and did
nothing to facilitate the transfer of the property to Landscape Hawaii. Instead, the State
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January 11, 2008

Ms. Charlene Enoki

Dept. of Land and Natural Resources
Post Office Box 621 '
Honolulu, Hi 96809

Dear Charlene,

Subject: Lease payment and issues remaining per State Land, Waimanalo, Oahu,
Tax Map Key 4-1-27-016.

After our discussion on Tuesday, December 18, 2007, I thought it would be best if I
summarized our predicament regarding Landscape Hawaii’s Lease land in Waimanalo.

At this time, the immediate concerns are: the Lease rent amounts do not correspond to the
Lease payment schedule and therefore generate unwarranted delinquency notices, the
matter of a missing meter box, and the incorrect fencing of the property.

The State’s billing and scheduled payments are incorrect with regards to one another and
the actual date that we assumed the property. Charlene, as you know, I signed the Lease
at your request and urging with an incorrect commencement date, with the understanding
that a correction would be forthcoming with both sides performing as requested in the
Lease agreement. Please advise the Fiscal Office of the correct dates and amounts as
Landscape Hawaii continues to receive unwarranted delinquency notices that have
impacted Landscape Hawaii’s credibility with its Bond and insurance companies.

The State voluntarily allowed Candy Lake and the Sylvester Foundation to remain on the
property unsupervised six months beyond her given eviction date of June 2004, A raid
ultimately removed her in March 2005. At the time of the auction and eviction action,
Landscape Hawaii received numerous phone calls and threats regarding the impropriety
of removing the animal sanctuary. I took many of the calls myself and explained the
reality of the situation at the sanctuary with regards to drugs being sold there, discovering
drug paraphernalia in the domiciles, and finding fighting chickens ‘housed’ there for a .
fee. In fact today we are still plagued by individuals who either try to buy or sell drugs in
what they believe is a safe haven for drug business, the former animal sanctuary.

After the eviction, the State virtually abandoned the property for over a year and did
nothing to facilitate the transfer of the property to Landscape Hawaii. Instead, the State



fairly and return the property to the condition observed during the walkthroughs. Without
a meter box and electricity, an effective business operation cannot proceed.

The incorrectly installed perimeter fence that virtually obstructs access to four useable
acres has still not been addressed. At a meeting at Rep. Ito’s office on May 9, 2007, you
suggested that we correct the fence issue ourselves. We would agree to that, however,
before work begins, we would like to receive a written agreement that stipulates that
Landscape Hawaii will be compensated by way of lease credit for the material and work
expenses. Also, there should be credit given for the portion and time that the area
(approximately 20%) remains unavailable to Landscape Hawaii due to the incorrect

fencing of February 2006.

Also, in addition to the incorrect fencing of the four acres, there is the issue of the
missing 50” chain-link return fence abutting the lower gate. We would prefer that the

State remedy that portion of the fence as soon as possible.

There was some State activity on the property in June and July 2007, as State workers
demolished and removed abandoned sheds and construction material from the property.



We look forward to more activity from the State in 2008. Aside from that, little else was
done to correct the remaining problems. Along with the immediate concemns already
mentioned, the Matson container is still parked on the first level awaiting removal and
other additional junk is scattered throughout the property.

Charlene, before we went to auction, I was advised by an agent of the State that to get
action on the property after the auction, it would be necessary to sue the State. I decided
not to proceed via a lawsuit but instead I gave the State the benefit of the doubt and
assumed that the State would live up to its obligations and promises. I have been patient
but financial losses are prompting me to reconsider. The corrected billing amount and
scheduling to the Fiscal Department should also take into consideration the added
expenses incurred by Landscape Hawaii to get the property up and running while we
address these issues with the State.

I thank you for your attention and help in these matters and I await hearing from you.
Please feel free to e-mail me at kyle@landscapehi.com or cell or office 836-
5332 ext-24.

Kyle Ushijima, President
Landscape Hawaii, Inc.

cc: Gov. Linda Lingle "Enclosures"
Lt. Gov. Duke Aiona L
Laura Thielen, Chairperson 5ee Kyle Ushijima

> ~Halp July 9, 2012 = -

Rep. Ken Ito emil
Sen. Fred Hemmings
Rep. Tommy Waters
Waimanalo Ag. Association



WHAT THE STATE AGREED TO DO

Tear down one domicile that was beyond repair or renovation

Tear down barn/stall structure deemed dangerous and unstable

Fence property perimeter; in addition, install 6° high, 50° chain-link return fence
on the first level. The original fencing was removed to allow State contractors
access to the property. _

Clean up and make available two buildings on the property for assumption by
Landscape Hawaii (these two buildings were lived in at the time of the initial
walkthroughs and after the auction was finalized)

Remove stockpiles (2) of dumped items from prior lessees

Remove Matson container

Clean up and remove debris in areas and remove junk, i.e. barbed wire, 50-gal.

drums, old tires, discarded lumber and telephone poles from the four levels of the
property

WHAT THE STATE HAS DONE

Tear down one domicile that was beyond repair or renovation
Tear down barn/stall structure deemed dangerous and unstable
Incorrectly fence a portion of the property disallowing access to approximately 4

Ignore the stockpiles and allow grass and shrubbery to grow over the stockpiles
making it more difficult to identify and remove the rubble

Ignore the Matson container on the property

Ignore the junk that still remains scattered throughout property

WHAT LANDSCAPE HAWAII HAS DONE

Pay the entire Lease rent amount for the use of the property despite not having
access to the entire parcel (less 4 useable acres)

Pay Lease rent amounts that do not correspond to the Lease payment schedule
Receive multiple Delinquency notices without reason.

Waited almost two years and then assumed unexpected expenses and downtime to
get the property up and running due to the fact that the property had “gone to
weed” from the more than two years that it was neglected by the State.



WHAT NEEDS TO BE DONE

Renovate and repair the two-story building i.e., replacing the br?ken windows,
stolen screens, missing doors and deal with the malicious vandalism and general
deterioration of the building. Also deal with the meter box issue — a meter was
seen and was in working order during the walkthroughs and up to and after the
bidding was conducted and finalized. The fami y living in the two-story house
vacated at the end of August 2004, at which time the meter was still in the
building. The meter box disappeared while the former Lessee was allowed to
remain on the property during the 9 extensions given to her (evicted late March
2005). The meter box is a major obstacle for Landscape Hawaii as HECO
considers the property abandoned and does not ¢ grandfather’ the structure for
electricity. The result is that now authorization may be required from the Building
and Permitting Dept. to bring the building to Code as a functional facility office
for Landscape Hawaii.

Correct the fencing and include the surveyed area to make the entire property
accessible to Landscape Hawaii. As suggested by Sun Systems representative -
add an additional enclosed area to the already established fence line rather than
removing the existing fence line. Join the two areas with a livestock gate.

- Add the agreed upon 50’chain-link return fence abutting the lower gate area.
Repair the A-Frame chain-link fence front gate post

Straighten out the agreed upon date for Lease commencement taking into
consideration the Right-of-Entry permit dates and lease payment exemption for
said period.

Immediately remove Delinquency notices on file for Landscape Hawaii.
Within two working days, send a letter to Landscape Hawaii stating that the
Delinquency notices were incorrectly sent; Landscape Hawaii can then
forward this letter to necessary parties.

Advise the City of the fact that there are two domiciles on the property rather than
three as Landscape Hawaii is still being taxed for three.

Remove the Matson container.

Remove the stockpiles and additional junk/rubble scattered on the property.

ADDITIONAL INFORMATION

During the initial walkthroughs, those interested in bidding on the property were
ot allowed to walkthrough the A-frame or view the entire upper level as the
Lessee would not agree 10 a walkthrough. Viewers were prohibited from viewing
the perimeter of the property. An abandoned shed not viewed at the time now
remains on the property.
What Landscape Hawaii ultimately received in 2006 is not what was seen during
the initial walkthroughs of 2004.
Although without merit and good reason, Default Notices were sent out by the
State to Landscape Hawaii. These Default Notices, now on record for Landscape
Hawaii have affected the credit history and worthiness of Landscape Hawaii; this



has negatively impacted the ability of Landscape Hawaii to lease State property at
Kapalama Military Reservation, State Harbors Division. The Default Notices
have also jeopardized the credibility of Landscape Hawaii with its Bond
Company, First Insurance.



February 21, 2007

Mr. Peter T. Young
Chairperson,

State of Hawaii
Department of Land and Natural Resources

Post Office Box 621
Honolulu, Hi 96809

Dear Mr. Young,

Subject: Lease payment and issues remaining per State land, Waimanalo, Oahu,
Tax Map Key 4-1-27:016. '

I have made payment to the Fiscal Office, payment date 2/16/07, for the above leased
land for period, 10/01/06 thru 3/31/07. There still remains confusion with regards to the
billing period for which this applies and I would like to clear up this matter. While I was
at the District Office advising Cecile Santos of the payment, I was told that I am to be
notified by Charlene Enold as to when to make payments and that the District Office was
not aware that I had been sent a Notice of Default.

I'received a Right-of-Entry Permit commencing on March 10, 2006 and ending on
September 10, 2006, with a waiver of rent authorized by you pursuant to the Land
Board’s delegation of authority to issue Rights-of-Entry. I complied with all applicable
laws, statutes and government regulations subject to the terms and conditions stated in the
permit. Somehow, the Attorney’s General office was not advised of the agreed upon
waiver of rent as stated in Section 14 of the permit and has since flagged me as a
delinquent lessee. I trust that this confusion can be cleared up once the proper documents

are available to all parties?

If T may briefly review the history of this property with you and outstanding issues with
regards to parties concerned:

May /June 2004 Preliminary walkthroughs of property with Charlene Enoki and
other DLNR representatives. Walkthroughs include individuals

interested in bidding on the property. During walkthroughs,
discussion includes cleanup and restoration of property to
acceptable condition to future lessee.

June 18, 2004 The Sylvester Foundation is denied a Request for Waiver at a
DLNR Board meeting.



June 30, 2004

July 01, 2004

Deadline passes for transfer of the landto L

Foundation still on the property. Landscape
effective date July 1, 2004 thru December 31,

the property.

End of 2004

March 2005

April 2005

May 2005

perty, TMK: 141-27-16. Landscape Hawaii is

Auction date for pro .
ons documents and makes partial payment

the highest bidder, si
post bidding.

sident of Landscape Hawaii, makes balance of

Kyle Ushijima, Pre
State, effective date July 1, 2004 thru

required payment to the
December 31, 2004.

andscape Hawaii. Candy Lake and Sylvester
Hawaii has paid for the use of the land,
2004 and has not yet been able to assume

Still awaiting eviction of Candy Lake and clean up and transfer of
property to Landscape Hawaii.

Candy Lake and the Sylvester Foundation physically evicted from
the property (after 9 extensions).

Cecile Santos of the DLNR requests contracts for bids on A-frame
roof from Landscape Hawaii. Bids fax’d to the DLNR office.
Cecile also mentions that he has bids to clean the A-frame - the
names and bid amounts are to be made available to Charlene Enoki
to discuss at meetings.

Cecile Santos mentions availability of himself or Bob Medeiros to
open the A-frame for walkthrough for parties interested in
repairing the ceilings, walls, and interior of the house. Cecile also
mentions that four fencing companies are to see the property for
bids on fencing the front and perimeter of the property.

The A-frame is continuously vandalized and broken into. Jalousies
in the A-frame have been broken and/or removed to allow
individuals to enter the house. Parties have taken cabinets,
millwork, and pipes from the interior of the A-frame plus
plumbing fixtures from the inside and under the house. Dogs and
cats are being fed and boarded inside the A-frame which further
degrades the interior of the house and flooring. Bob Medeiros
boards up the A-frame to curb the break-ins and keep the animals
out of the house.

The garage area is vandalized and the corrugated roof is taken.
The Humane Society is called in to put out cages to remove the
dogs and cats that roam the area; chickens (approx. 30) are
captured and removed. During this time, Candy Lake continues to



June 2005

Provisions:

July 2005

August 2005
November 2005

December 2005

illegally return to the A-frame property during the day/evening to
feed animals.

The office domicile is vandalized resulting in the remPval of the
entrance porch, screens, windows, and doors. The wind, rain, and
animals can now enter the domicile as the window§ and screens are
gone. The weather degrades the interior and exterior of the
domicile beyond the normal wear and tear and the floor, carpet,

walls, and ceiling are damaged.

All necessary bids are in for the agreed upon provisioqs' offered by
the State to transfer the property to Landscape Hawaii in a clean
and orderly condition, pay for the costs and expenses for disposal,
removal, or storage of the personal property of the prior lessee.

Demolish and dispose of Club House, designated facilities and
stockpiles.

Clean and renovate A-frame

Clean and renovate Office area

Clean up possible dumped toxic materials

Remove Matson container

Choice Fencing is assigned Chain-link front fence area and Sun
Systems is contracted for the balance of the perimeter fence area.

Per Charlene Enoki: No renovation on A-frame.

A Contractor has been hired by the State to demolish the Club
House which is the third domicile noted on the lease. Contractor is
also to demolish and remove two horse stall areas, miscellaneous
debris, and remove the Matson container.

State workers trim and clear the front of the propertyin
anticipation of Choice F encing putting up Chain-link fence, Work
to begin the last week of October 2005.

. State workers again trim and clear the front of the property in

anticipation of the Chain-link fence being installed as work was
not done in October.

Chain-link fence fronting the property is finalized.

The day after the fence is in and gates installed, the gate fronting
the A-frame is rammed and the concrete plug holding the gatepost
upright is dislodged. Choice Fencing is immediately called in to
replace the gatepost. Two days later it happens again and vandals
enter the property, paint the inside of the garage walls with red
paint and leave disparaging remarks re: the DLNR and fencing



End of 2005:

February 2006

March 2006

June 2006

property. This time the gatepost is not repaired but heavy chains
and combination locks hold the fence gates closed.

Still lacking the balance of the fencing (perimeter) that was to have

been completed in 2005.

Clean up of property still incomplete. . .
Transfer of property is incomplete and lease still not signed.

Perimeter fence is partially completed.

Right-of-Entry Permit is issued to Landscape Hawaii, Inc. fpr
maintenance of State land to decrease the amount of vandalism on
the property. Effective date: March 10, 2006 and ending
September 10, 2006. (See Attachment, Right-of-Entry Permit)
However, walkthroughs by Landscape Hawaii representatives
reflect that the fencing is not according to the area designated in
the lease as the boundary of the property. Calls made to the office
of the DLNR requests correction to the fencing error. Also, the
work order was to also include approximately 50° of chain link
fence abutting the property’s entrance gatepost and front chain link
fence thereby providing security at the gate area fronting
Kaulukanu Street.

General Lease no. S-5708 signed, dated: March 23, 2006 with
effective dates: April 1, 2006 and terminating March 31, 2036.
Please note that the lot is now not as described in General Lease
no. S-5708 and the DAGS survey of the property with regards to
Section 11 and its relationship to “Lot 22 of Waimanalo
Agricultural Subdivision, the direct azimuth and distance being...”
being approximately 648.50 feet and subsequently, sections 12, 13,
and 14 of the survey “. .to the point of beginning and containing an
area of 19.961 Acres, More Or Less.”... as the fencing has
removed 4 (four) acres, MOL, from use by Landscape Hawaii.

This is the third and final walkthrough with DLNR personnel since

April of 2006, to clarify the situation regarding the mistake in
fencing the perimeter of the property. In attendance: Bob
Medeiros, Cecile Santos, 2 reps from Sun Systems and three Teps
from Landscape Hawaii. '

The Sun Systems rep., Gary Bianco, site supervisor of the crew
that installed the perimeter fence was asked why they did not
follow the marked, tagged, and cleared perimeter area for the
fence. His response was that Cecile Santos had told them to move
the fence back and away from the marked property boundary.
Cecile Santos was there and acknowledged that yes he had told



June 14, 2006

September 2006

them to move the fence line. The group walked the area and there
was consensus that the area in question was incorrectly fen_c:,ed.
Cecile measured the area fenced off from Landscape Hawaii and
established that approximately 4 (four) useable acres were not
included within the property line. .

Sun Systems recommends enclosing the additional 4 (four) acres
along side the already established fence line, rather than removing
the already installed fence line, and joining the two areas with a
livestock gate. The area in question requires approximately 190 T-
posts with a 10-foot run, corner posts every 100 feet,. and four'-
strand wire. At this time, no gate is available along this fence line
area thereby disallowing Landscape Hawaii’s use and/or access to
the 4 (four) acres. The Sun Systems’ engineer there that day
estimated that approximately 6 weeks would be needed to have
manpower and materials available to complete the job. In addition,
the extra 50” of chain link fence abutting the front gate area is

included in the work order.

Several calls have been made to the DLNR office to find out about
the status of the pending work. No answers are available.

A question remains that if the RFP was for the correct linear run of
fencing as stated by the State from both surveys and walking the
area, what happened to the balance of materials that should have
gone up on the property when the work order was changed to less
than requested? Did the State pay for and not receive the amount of
fencing contracted for?

Another question: If the contract was not executed properly, why is
the lessee being penalized? In other words, why is the present lease
rent for the entire 19.961 acres when it was demonstrated that since
February 2006, 4 (four) useable acres were removed from use to
Landscape Hawaii (approximately 20%). And when will the
balance of the land be returned as is stated in the TMK and be able
to be utilized fully by Landscape Hawaii, the lessee to the land? -

Landscape Hawaii, Inc. signs a Cooperative Agreement with the
Windward Oahu Soil and Water Conservation District.

Right-of-Entry Permit expires. General Lease No. S-5708 to
commence effective immediately as Right of Entry Permit expires.

State already holds payment for lease as Landscape Hawaii had
paid for the first 6 (six) months of the lease on the day following
the auction date, July 1, 2004. Payment was to have been applied
for period July 1, 2004 through December 3 1, 2004, but transfer of



October 2006

December 2006

End of 2006

January 2007

February 2007

Current Status:

property did not occur as contracted in original agreement. (See
Attachment 2, Facsimile Transmittal)

Landscape Hawaii begins work on the property to clean up A-
Frame and establish a nursery, plant areas.

The City assesses property taxes for three domiciles for the
property when in actuality there are only two — the ?lub House.
was torn down by the State in 2005 although it is still reflected in

City records. When will the State notify the City of the change?

The AG’s office sends out a delinquency notice for period

10/01/06 through 3/31/07.
Kyle Ushijima calls Charlene Enoki and is told not to pay the lease

rent until she straightens out the matter with the AG’s office.

Fencing is still not completed (perimeter and front gate areas).

Matson container still on property.
Stockpiles of dumped material of prior lessee still on the property.

Kyle Ushijima receives another notice and a letter stating that he is

delinquent with regards to paying the lease rent.
Charlene Enoki specifically tells Kyle Ushijima not to pay until
the lease dates are clarified and on file correctly.

This month Landscape Hawaii is faced with A Notice of Default,

(See Attachment, Notice of Default)

Also, Cecile Santos submits Demolition Plan to Planning and
Permitting Dept. that should have been processed in 2005. Is the
City assessment correct now for property taxes? Two and not three
domiciles? Cecile also advises Kyle Ushijima that the property
perimeter fence is to remain as is and will not be corrected by the
State. An error by the State?

*the AG’s office shows Landscape Hawaii in arrears for 6 months
lease rent

*City still seeking taxes for 3 (three) rather than 2 (two) domiciles
*Landscape Hawaii is in the process of cleaning the areas that the
State said it would clean, ie. the stockpile areas, removing the
Matson container, etc. and starting up the nursery business on
property which has “‘gone to weed’ for two years



*fencing is still not done according to the perimete{ bov:mdary as
designated by the State Survey and ﬁont gate area is still

unsecured : ) i
*unfenced area and unmarked area of this TMK is open to

squatters and parties entering the area from the Ma!xailua Street
side — patrolling and restricting access is difficult without proper
boundary lines as reflected in a fence line

*lease amount reflects the lease fee on 19.961 Acres, MOL and
does not take into account the unavailable 4 (four)acres incorrectly
fenced off by the State in February 2006

*unanticipated expenses and work involved with cleaning and
renovating domiciles that have been abandoned and vandalized for
almost two years (from eviction date of Candy Lake)

*the delay in transferring the property (approx. 2 years) to
Landscape Hawaii allowed the property to deteriorate; not securing
the property and domiciles allowed vandalism, break-ins, stealing
the meter box, stealing the roofing, breaking windows, removing
doors and porches, etc. to 8o unchecked. The result is that now
more serious renovations are needed which require authorization
from the Building and Permit Dept.

**what we have today is not what we were led to believe we
would assume two years ago, i.e. condition of property and size of

property.

the Statg has been frustrating, to say the least.
I have discussed the above problems with Charlene Enoki and Cecile Santos only to find

that tl{eir hands are either tied or their time is unavailable to work out these problems.
Often it seems that the authority does not go with the responsibility to get things done.

my lease until the matter is reconciled -

As the fencing mattex: impacts us both, I would ask that the State work with Sun Systems
and complete the perimeter and front gate areas. I would also ask the State to honor its



our interest to have all of this behind us.

If you would like further insight into these matters, please feel free to call me at 836-5332
ext. 24 or my cell,

Sincerely,

Kyle Ushijima,
President
Landscape Hawaii Inc.

cc: Charlene Enoki
Mark Bennett
Cecile Santos
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STATE DF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES ek i
KAHOOLAWE SLAND RESERVE COMMES
POST OFFICE BOX 621 STATE Pacs
HONOLULU, HAWAII 96809
MAR 10 2006

Mr. Kyle Ushijima, President
Landscape Hawaii, Inc,
2621 Waiwai Loop
Honolulu, Hawaii 96819

Dear Mr. Ushijima:

Subject: Right-of-Entry Permit to Landscape Hawaii, Inc, for Maintenance of
State land, Waimanalo, Oahu, Tax Map Key 4-1-27:016.

2. Lar!dscape ngaii, Inc. shall procure at its own éxpense, and maintain
during ti_we epttre period of this right-of-entxy, from an insurance company or
Companies hcepsed to do business in the State of Hawaii, a policy or policies
of comprehensive public liability insurance in an amount acceptable to the



Landscape Hawaii, Inc.

Page 2

that said policy shall cover the entire right-of-entry area, including all
improvements and grounds and all roadways or sidewalks on or adjacent to
the said right-of-entry area in the control or use of Landscape Hawaii, Inc.
Landscape Hawaii, Inc. shall furnish the Department with a Certificate
showing the policy to be initially in force and shall furnish a like Certificate
upon each renewal of the policy, each Certificate to contain or be
accompanied by an assurance of the insurer to notify the Department of any
intention to cancel any policy sixty (60) calendar days prior to actual
cancellation. The procuring of this policy shall not release or relieve
Landscape Hawaii, ‘Inc. of its responsibility under this right-of-entry as set
forth herein or limit the amount of jts liability under this right-of-entry.

Landscape Hawaii, Inc. shall be responsible for c!eanin'g and restoring the
area to a condition satisfactory to the Department of Land and Natura|
Resources upon completion of the permit,

Landscape.Hawaii, Inc. shall comply with all laws, statutes, ordinances, rules
and regulatnoqs of the Federal, State, and County governments relative to the
use of the subject area including those relating to public health.



Landscape Hawaii, Inc.

10.

11.

12.

13.

Page 3

Hawaii, Inc. and its consultants, contractors and/or persons
ggtri‘r?gscz)eeor on its behalf agree to indemnify, defend and hold the State
harmiess, from any damages and claims resulting from ﬂje release of
hazardous materials on the right-of-entry area occurring whn!g Landscape
Hawaii, Inc. and its consultants, contractors and/or persons acting for or on
its behalf is/are in possession or elsewhere if caused by Landscage Hawaii,
Inc., its consultants, contractors and/or persons acting for or on lts.be_half.
Thes covenants shall survive the expiration or earlier termination of this right-

of-entry.

For purposes of this right-of-entry, "hazardous material® shall mean any
poliutant, toxic substance, hazardous waste, hazardous substance, or oil as
defined in pursuant to the Resource Conservation and Recovery Act, as
amended, the Comprehensive Environmental Response, whether existing as
of the date hereof, previously enforced, or subsequently enacted.

Landscape Hawaii, Inc. and its consultants, contractors and/or persons
acting for or on its behalf in the exercise of this right-of-entry shall use
appropriate precautions and measures to minimize inconveniences to
surrounding residents, landowners, and the public in general.

Landscape Hawaii, Inc. and its consultants, contractors and/or persons
acting for or on its behalf shall not store any personal belongings at the
subject property during the effective period of this right-of-entry.

All costs associated with the maintenance within the right-of-entry area shall
be the sole responsibility of Landscape Hawaii, Inc. and its consultants,
contractors and/or persons acting for or on its behalf.

In the event any unanticipated sites or remains such as bone or charcoal
deposits, human burials, rock or coral alignments, pavings or walls are

The. l?epartment of Laqd and Natural Resources reserves the right to impose
ac.{ditlonal, but responsible terms and conditions as it deems necessary while
this right-of-entry is in force.



Landscape Hawaii, Inc. Page 4

14.  Pursuant to the Land Board's delegation of authority to me to issue rights-of-
entry, | am authorized to waive rent for rights-of-entry for any govemment-
related project. As your project meets this requirement, | hereby waive rent.

Should you have no objections to the above-mentioned items, kindly sign in the space
provided below and submit the following to the Land Division no later than March 10, 2006:

1. Copy of signed concurrence:
2. Copy of your liability insurance policy.

Should you have any questions, please contact Cecil Santos at our Land Division Office, at
(808) 587-0433 or fax at (808) 587-0455. -

I CONCUR:

Landscape Hawaii, Inc., a Hawaii corporation

BW—\ March 16, . 2006

K4le k-Ushijima

Its: President

G Land Board Member
OoCcCL
Central Files
District Files
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LanpScare Hawair Inc.

2621 Waiwai

Loop « Honolulu, Hawaii 96819 « Phone (808) 836-5332 * Fax (808) 836-5336

FACSIMILE TRANSMITTAL

October 13, 2006

To:

Charlene

DNLR

From :

Kyle Ushijima

Phone Number -
Fax Number :
Project :
Subject :

587-0455

Payments

Number Of Pages Including This Sheet - 3

Message :

Please refer to the attached billing

which indicates payment

being due for the Period of 10/01/06

—= 03/31/07. Per our

agreement, the lease was supposed to

Start on September 1,

2006. Our right of way was the only

request we had initially

—

£o get on to the property.

We are still in the process of

cleaning the area in which vwe have discovered debris, such as,

barbed wire, tires, corrugated metal,

The State was

——

etc.

Supposed to have - removed all of

the debris mentioned

above,

the agreement. Evidently,

the various departments are not

Communicating with each other.

—

I have already lost a big

Sum of money without any profits, Any assistance you can give .

us will be greatly appreciated,

I have been excessively Patienr

in thig matter,

Please respond to this

Problem and have it

addressed by October 19, 200s.

——




DEPARTMENT OF LAND AND NATURAL RESOUBCES

COST CENTER: 0520

LANDSCAPE HAWAII INC.

2621 WAIWAI LOOP

HONOLULU, HI 96819

FISCAL OFFICE :
P.0. BOX 621 : DOCUMENT NUMBER
HONOLULU, HAWAII 96809-0621 —
(808) 587-0353 g
10/10/06
SOURCE: 1720 TOTAL DUE: $18,250.00
PLEASE DISREGARD THIS BILL IF PAYMENT HAS
BEEN MADE
AMOUNT PAID:

PLEASE DETACH AND RETURN ABOVE PORTION WIiTH YOUR PAYMENT FOR PROPER CREDIT

REFERENCE
APPTO BILLING PERIOD DESCRIPTION AMOUNT
DATE NUMBER :
'W01/2006 | C-107683 | Balance Due | 10/01/2006 - 03/31/2007 | RENTALS, LEASED LANDS (10/2008) 18.250.00

Please Make Check Payable To: "Land & Natural Resources®
PAST DUE AMOUNTS MAY BE SUBJECTTO A 1% PER MONTH FINANCE CHARGE AND A LATE FEE
THE STATUS OF YOUR ACCOUNT IS AS FOLLOWS:

‘L CURRENT el ] OTALD
0.00 18,250.00 0.00 0.00 $ 18,250.00
DOCUMENT
NUMBER
gi5708

=36 =
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STATE OF Haw 4 e
DEPARTMENT o LAND anp NATURAL RESOURCES Wmﬂmﬁa&ﬁ
P.0. Box 621 : : NG G
HONOLULY, Haway 96809 m:_sl-‘z"m'{gﬁ
January 2g, 2007 -
Ref.:OD-GLS?OB e
% ‘ -
Certified pMaj- 1682 ggg; P [+
~=Illied Mail:
LANDSCAPE WAII INC
2621 WAIwA) Loop
HONOLULU. HI 96819
Dear Lessee
NOTICE OF DEFAULT
Pursuant ¢ authoriy, Sranted me by the Board of Lan d Naturg) Resources at jts
Meeting of Januaty 11, 1980, and the réach p OVision ta in al Lease
5708 are herep Serveqd g Notice of Defayit On said legge for failyrg to do the follow:ng
—— \
X Keep lease rentaj Payments Current
Post requireq Performance Bong
Post réquired Firg Insurance Policy
Ost requireg Liability Insurancg Policy
Other
Our Figcay Offic

e informg us that yo, are in arrears jn leas
amount of g 18,250.00 Coverj € periog Octo
You are

€ rentg| Payments i the
be 01, 2006 to Marc 1, .

hereby given thirty 30) days

above-described breach. (@0

tter to Cure the
= 9 z-/ 2z



Your failure to act on the above matter will result in the following:

1. Cancellation of General Lease S-5708.

2. Retention of all sums heretofore paid under General Lease S-5708 as
liquidated damages.

3. Termination of all your rights and obligations under General Lease No. S-
5708.

4. Initiation of legal action to collect the delinquent lease rental owing the

State of Hawaii under General Lease S-5708.
5. Forfeiture of your lease performance bond.

We therefore urge your fullest cooperation. Should you have any questions, please
contact our Oahu District Land Branch at (808) 587-0433.

Very truly yours,

i\

PETERT.Y
Chairperson

cc: Land Board Member
Central Office
Fiscal Office :
Bond Holder (First Insurance Co. of Hawaii)
‘[’)\istrict Office



DEPARTMENT OF LAND AND NATURAL RESOURCES

FISCAL OFFICE :
P.0. BOX 621 . DOCUMENT NUMBER

HONOLULU, HAWAII 96809-0621

(808) 587-0353 gi5708
(oo
COST CENTER: 0520 SOURCE: 1720 TOTAL DUE: $18,250.00
E DISREGARD THIS BILL IF PAYMENT HAS
LANDSCAPE HAWAII INC. : el

2621 WAIWAI LOOP

HONOLULU, HI 96819 AMOUNT PAID:

PLEASE DETACH AND RETURN ABOVE PORTION WITH YOUR PAYMENT FOR PROPER CREDIT
' REFERENCE ' .

APPTO BILLING PERIOD DESCRIPTION , AMOUNT

| DATE NUMBER .
"' 10/0172008 C-107683 Bailance Due 10/01/2006 - 03/31/2007 RENTALS, LEASED LANDS (10/2006) 18,250_0(7]

Y/pl'7

Please Make Check Payable To: "Land & Natural Resources”
PAST DUE AMOUNTS MAY BE SUBJECT TO A 1% PER MONTH FINANCE CHARGE AND A LATE FEE
THE STATUS OF YOUR ACCOUNT IS AS FOLLOwWS:

. CURRENT ET IR e s TOTAL DUE
0.00 18,250.00 $ 18,250.00
DOCUMENT
NUMBER
al5708

58-101

B2 2y

. No.__383

Date. )

$ 18,250.00

Dollars

i First Hawaiiap Bank %
S N, —
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LanDScapPe Hawan Inc.

2621 Waiwai Loop  Honoluly, Hawaii 96819 » Phone (808) 836-5332  Fax (808) 836-5336

August 27, 2004

STATE OF HAWATI :
Department of Land and Natural Resources
Land Division

P. O. Box 621

Honolulu, Hawaij 96809

Subject: General Lease No. S-5708
Tax Map Key: (1) 4-1-27:16

KU:et

TS e, e o ...
Toeses “‘*’Mm:ﬂh. .
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LanpScare Hawai Inc.

' 2621 Waiwai Loop * Honolulu, Hawall 96819 * Phone (808) 836-5332 » Fax (808) 836-5336

October 12, 2004

Govemnor Linda Lingle

State Capitol
415 South Beretania Street
Honolulu, Hawaii 96813

Dear Governor Lingle:

I'am a business person who owns and manages Landscape Hawaii, Inc., a full service
landscape company with clients such as the Halekulani Hotel, Kahala Mandarin Oriental Hawaii,
Hawaii Prince Hotel, Kakaako Waterfront Parks, Department of Transportation, Turtle Bay
Resort, etc. I employ 135 people on Maui and Oahu and generate over $6,000,000 in revenues.

On June 30, 2004, the Department of Land and Natural Resources conducted an auction
for a State lease in Waimanalo at 41-919 Kaulukanu Street. The starting bid for the property was
$4,764. The competition was intense and I ended up making the highest bid at $36,500 per year
(nearly eight times the upset price). I intend to use the property to expand my business by
building a nursery (outdoor plants), shade houses (indoor plants) and field stock trees. I expect

to hire 7 more people.

The problem is that I was supposed to occupy the property on September 1, 2004 as was
stated in the auction bid packet. It is my understanding that the DLNR allowed the existing
lessee (Sylvester Foundation) to stay beyond the day the lease was to expire. It has been over a
month now and I have not been given any date as to when I can occupy the property.

Because of this delay, Landscape Hawaii ,Inc. has and will continue to suffer losses. I
have already discarded over $10,000.00 in plant material which would normally be nursed back
~ into usable condition if I had occupancy of the property, not to mention the time spent in
communicating with DLNR. :

I am hoping that you will intervene on the basis of faimess. The DLNR held a public
auction that was open to everyone. While I followed the process, bid the highest at the auction
and made all necessary payments (including one-half year's rent) totaling $19,351.68 on June 29,
2004, the DLNR has not followed its own timeframe. Instead, the Sylvester Foundation has been
allowed to continue occupying the property. I was at the Land Board meeting in June 2004 when




Board members told Ms. Candy Lake of the Sylvester Foundation that she needs to start looking
for another place because she would have to leave the property when her lease expired. She has

had four months to relocate.

At that meeting, the Board had denied Ms. Lake's request for a new lease for this
property. Board members said it was because she had a bad track record as a Jessee. DLNR
staff talked about how Ms. Lake did not follow her lease conditions. I do not understand why a
lessee with a bad track record is given preferential treatment and I am boping that you will bring
some sense of fairness to this situation.

If there are questions, you or your staff may reach me at . Thank you.

Sincerely,

Kyle Ushijima, President & C.E.O
Landscape Hawaii, Inc.



EXECUTIVE CHAMBERS

HONOLULU

LINDA LINGLE
GOVERNOR

November 5, 2004

Mr. Kyle Ushijima
President and Chief Executive Officer

Landscape Hawaii, Inc.
2621 Waiwai Loop
Honolulu, Hawaii 96819

Dear Mr. Ushijima:

Thank you for your letter dated October 12, 2004 regarding your concemns that
you have not been able to occupy the property you are to lease from the Department of

Land and Natural Resources (Department).

_ My office and Department staff are diligently working with the Sylvester
Foundation to vacate the property. Iunderstand an alternative site has been found for the
Foundation and efforts are underway to relocate the animals in an expeditious manner.

Thank you for sharing your concerns with me and for your understanding of this
situation. .

Sincerely,

LINDA LINGLE
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2 messages
Barry.W.Cheung@hawaii.gov <Barry.W.Cheung@hawaii.gov> Men, Nov 10, 2008 at 8A3£
To: '

Morning, Cindy
Atiached is the Board submitial for this coming Friday (November 14) Land Board meeting for the
road. Sames copy is being sent o Kyle @ Waiwai Loop address.

By the way, | am reading the papers that you gave me last week. On the letter dated February 21,
2007 from Kyle tc Peter Young, page 1 of my copy ends as "June 18, 2004 The Sylvester
Foundzation is denied a Request for Waiver at a DLNR Board meeting”. However, next page staris as
“illegally return ic the A-frame property during the day/evening to feed animals.® Would you agres
that there is something missing between these two pages? | don't think it is really significant. If you
have time, can you give the missing pags(s) to me? Mail, email or fax (587-0455) is fine. Thanks.

Barry Cheung
Land Division
Deparitment of Land and Natural Resources
1151 Punchbow! Sireet, Suite 220
Honolulu, Hawaii 96813

Tel: {(808) 587-0430

Fax: (808) 587-0455

=3 D-16.PDF
2 328K

C.G. Comer Thu Nov 13, 2008 at 1:32 PM
To: "Barry. W.Cheung@hawaii.gov” <x5arry W.Cheung@hawaii.gov>,

Barry,

Am | wrong to assume that discussions and verbal agreements/solutions hoid no weight with regards to the
situation of said properties? | have the names of the parties that were spoken to and Kyle spoke directly to
Charlene several times re: the chain and the placement as she agreed with the placement saying that -yes-
years ago there was a gate there. Are you implying that further discussions and agreements shouid only be
acted upon when written notification is received? Documentation with names/ dates/details discussed is not
enough? Charlene even went on to say that the chain provided security for both lessees and that the DLNR
was concerned about them (Chongs) as well as the added security for the BWS and HECO. You do realfize
that Homel.and Security works with BWS in securing the potable water?

Let me know how we should further proceed. | think that written correspondence would be best and not
necessarily e-mail as | am not WiFi connecied.

Again, | am deeply disappointed in that after our several discussions and your siaff visits o the gate area,
including picture taking, you concluded that LandScape Hawaii unilaterally put up a chain across the road. |
told you time and time again that the Chongs supporied the chain and that Mrs. Chong even told me where fo
put the chain.....hanging it on the existing eye-hook on their side of the road. She told me that Nolan George

http://mail.google com/mail/7ui=1&ik=aZcbedf1f2& view=pt&th=11d983279e7b66c6&se... 11/13/2008
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used to have a gate their for years and the opened/closed it when they went through it.

They had their own purchased lock and combination controlfing the access for her boarders and users of her
property. We never assigned a combination as your background to the DLNR agenda item says as the
combination of the lock is‘her son's birthdate.....October 25. How's that for ownership of the chain by

them? Furthermore, she informed me with a handwritien note that another boarder read to me since it was
posted in the Chong's bam that she wanted to open the chain every morning at 8:00am and lock up the chain
every evening at 5:00pm. Why??? Haven't the slightest idea but [ believe it was to show that they had
‘business’ hours as they were going through the discussions with the DLNR re: the renegotiation of their
lease? By the way....you menticned that the Board was considering the termination of their lease as they
were not willing to pay the amount after arbitration? Is that more misinformation?

How is it that the BWS and HECO locks are attached to the chain? How could we influence them (with their
Land Division office controlfing the road). | would say that the locks went up support of security for the road
which leads to the Water tank, well, and pumping station? Have we all forgotten that we need security for the
water and transmission wires of HECO?

Don't know what else to say ......
Cindy C.

el a e i o

hitp://mail .googie. com/mail/7ui=1&ik=a2cbedf12& view=pt&th=11d583279¢Tb606co&se... 11/13/200
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HOUSE OF REPRESENTATIVES

STATE OF HAWAII
STATE CAPITOL
HONOLULU, HAWAII 96813

February 19, 2009

Ms. Charlene Enoki
Dept. of Land and Natural Resources
Post Office Box 621
Honolulu, HI 96809

Dear Ms. Enoki,
RE: General Lease #S-5708

On behalf of a constituent | am inquiring about the status of lease-agreement # S-5708.
Mr. Kyle Ushijima of Landscape Hawaii Inc. signed the agreement on April of 2006.
Because of certain delays in evicting the previous tenant and delays in agreed-upon
improvements that were to be made by the State of Hawaii, Mr. Ushijima was issued a
waver of rent for a number of months.

There, however, continues to be confusion on this matter as to how much rent is owed
and Mr. Ushijima's designation as a delinquent lessee.

To help clarify this as well as receive an update on the situation | have the following
questions:

1. Does the Office of the Attorney General still consider Landscape Hawaii 2
delinquent lessee? If so, how much is owed?

2. Has the City been notified that there are two buildings rather than three on the
property?

3. Has the fencing issue around the perimeter boundary as designated by the State
Survey and the front gate lock been resolved?

Representative Gene Ward, Ph.D. 17* Legislative District Hawaii Kai—Kalama Valley
Hawaii State Capitol, 415 South Beretania Street Room 318 Honolulu, Hawaii 96813
Phone: 808-586-6420; Fax: 808-586-6421

Email: repward@capitol hawaii.gov
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4. lIs the unfenced and unmarked area of the property been properly marked and in
accordance with the TMK?

5. Is Landscape Hawaii being charged full lease rent based on 19.61 acres even
though there are 4 acres that were incorrectly fenced off by the State in February
20067

6. Has the Dept. of Land and Natural Resources considered a compensation plan
for Mr. Ushijima given deterioration of the property as a result of the delay in its
transferring of the lease?

| would appreciate your urgent assistance on this matter. Mr. Ushijima is anxious to
resolve these matters despite the fact that his business has been negatively impacted
and his numerous past inquiries seem to have gotten lost in the system.

Please contact my office at 586-6420 if you require further information. | look forward to
hearing from you.

Sincerely, 2' * MQ,

Representative Gene Ward
District 17, Hawaii Kai —= Kalama Valley

GW:rf
Cc: Mr. Kyle Ushijima
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Representative Gene Ward, Ph.D. 17% Legislative District Hawaii Kai—Kalama Valley
Hawaii State Capitol, 415 South Beretania Street Room 318 Honolulu, Hawaii 96813
Phone: 808-586-6420; Fax: 808-586-6421
Email: repward@capitol.hawaii.gov



ASSISTANCE FROM REP. WARD
Begins June 2009:
Information is gathered and sent to Rep. Ward's office re: lease/property problems.

Rep. Ward's office staff phones the DLNR requesting information and there is no response. Rep. Ward
phones the DLNR himself and after a few days, Charlene Enoki returns his call to discuss issues
regarding the property.

Initial meeting of July 14, 2009 cancelled due to schedule conflicts with parties attending, ie Rep.
Ward and Kyle Ushijima of Landscape Hawaii.

Meeting rescheduled for Aug. 4, 2009. In attendance are: Rep. Gene Ward, Wayne Kaneshiro, Kyle
Ushijima, and Cindy Comer.

Follow-up by Rep. Gene Ward's office are letters sent to the DLNR dated August 29, 2009 and January
28,2010. No response from the DLNR to the letters. Follow up phone calls result in no response.

Rep. Ward calls Kyle Ushijima in May, 2009 to follow up on activity on the property and the DLNR
actions in response to letters and calls. No information from the DLNR received by either party.

August, 2009, Kyle Ushijima e-mails update status to Rep. Ward's office again listing items the State
has not performed.


coshtrs
Typewritten Text

coshtrs
Typewritten Text

coshtrs
Typewritten Text

coshtrs
Typewritten Text

coshtrs
Typewritten Text

coshtrs
Typewritten Text


**Landscape Hawaii was to assume property on September 1, 2004**
**Property released to Landscape Hawaii in September, 2006**

Important Dates:

May/June 2004 Preliminary walkthrough of property with Charlene Enoki and
DLNR reps.
June 2004 Auction.

September 1, 2004  Landscape Hawaii to assume property.

Instead:

Sylvester Foundation (Candy Lake) remains on property; meter box ‘disappears’
from Level 1 Domicile.

March 2005 Candy Lake is evicted by DLNR.

Property continues under the control of the State until it is turned over to

Landscape Hawaii in September 2006. Why the delay? Never explained. Meanwhile,

Landscape Hawaii has paid the lease rent in 2004 as directed by the terms of the

auction packet. Also in February, 2007, LSH pays an additional $18,500.00 for

period 10/01/2006 to 3/31/2007 under threat of cancellation of General Lease. LSH

has just gained access to the property as of September 2006 and is paying additional

lease rent? Why?

March 2006 to

September 2006 Right of Entry permit granted to LSH. Permit does not allow LSH
to leave any business material/property on the land but the State
hopes LSH presence will decrease the vandalism and illegal

activity on the property.
September 2006 Landscape Hawaii assumes property.
May 9, 2007 Last face-to-face meeting with DLNR rep. Charlene Enoki who

says she will: Stop default notices
Contact HECO for electricity hook-up
Advise City of 2 (two) domiciles on property rather
than three
Complete perimeter fencing
Of the items that she says she will resolve, the fencing has been completed as of
November, 2008; other items are still pending.

August 4, 2009 Meeting at Zippy’s Hawaii Kai with Rep. Gene Ward, Kyle
Ushijima, Wayne Kaneshiro, and Cindy Comer. Earlier meeting of
July 14, 2009 rescheduled to this date.



Current Status as of August 4, 2009:

- No electricity for business operations (meter box was stolen while property was
under the control of DLNR and before transfer to LSH in September, 2006)

- Fiscal office shows LSH in arrears for lease rent.
- Lease rent amounts do not correspond to the lease payment schedule.

- Lease amount due reflects the amount due for the entire 19.961 acres and does not
take into account the unavailable 4 (four) acres incorrectly fenced off by the State
in February 2006 and not made available to LSH until November 2008. LSH
should receive credit for the 4 (four) useable but inaccessible acres that the State
divided off from the original parcel.

- City still seeking taxes for 3 (three) domiciles rather than 2 (two) that exist on the
property. The State tore down the third dwelling.

- Unanticipated expenses and work involved in cleaning and renovating domiciles
and property. Both domiciles and the property had been damaged and vandalized
for the 2 (two) years (September 2004 to September 2006) the State controlled the

property.

A-frame domicile now lived in but only 60% renovated

2-story office domicile is still vacant and unusable due to lack of
electricity and continuing vandalism.

Security and vandalism have been ongoing problems because there is no
electricity for the nursery; also business operations are effected without
electricity for timers, lights, etc. used in a nursery business

A chain across the BWS road was removed by the City and County
without warning.

Drinking (broken bottles), prostitution (condoms), vandalism, and drug
activity (needles and syringes) are now moving back into the area and
threaten life, limb and property.



August 29, 2009

Ms. Charlene Enoki

Dept. of Land and Natural Resources
P.O. Box 621

Honolulu, HI 96809

Dear Ms. Enok;,

This is in regards to the missing meter box and resulting lack of electricity for TMK 4-1-27-016.
Thank you for the good news that the back fees have been removed from the billing. Would you
now please entertain one more immediate and very important request to get Landscape Hawaii back
mnto full-time business.

First a bit of history, the removal of the meter box occurred while the State was in control of the
property and Candy Lake was allowed to remain on the property. The lack of electricity continues to
impact the business operations and security for Landscape Hawaii. The company has been rather
patient with the State in addressing this matter in several phone calls as well as person-to-person
meetings.

To expedite this matter, please let Landscape Hawaii know by September 18, 2009 about the
installation of a meter box and electricity to the domicile. If the State is unable to assure Landscape
Hawaii of a timely return of service, Landscape Hawaii will begin the process and will deduct the
installation costs for permits required, labor and material expenses for this metering project.

If you have questions about this, please feel free to contact Kyle on his cell phone at _ or via
email at kyle@landscapehi.com. Thank you again for helping this small business get back on its feet.

With Aloha,

Representative Gene Ward
District 17, Hawaii Kai — Kalama Valley
cc: Kyle Ushijima
Representative Gene Ward, Ph.D.
172 Legislative District
Hawaii Kai—Kalama Valley
Hawaii State Capitol, Room 318
415 South Beretania Street
Honolulu, Hawaii 96813
Phone: 808-586-6420; Fax: 808-586-6421
Email: repward@capitol. hawaii.gov
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LanpScape Hawaii Inc.

2621 Waiwai Loop ¢ Honolulu, Hawaii 96819 = Phone (808) 836-5332 » Fax (808) 836-5336

October 22, 2009

Ms. Charlene Enoki

Dept. of Land and Natural Resources
P.O. Box 621

Honolulu, Hi 96809

Dear Ms. Enoki,

Representative Gene Ward was kind enough to send you a letter dated August 29,
2009 with regards to the missing meter box and resulting lack of electricity for Level 1
domicile. As Landscape Hawaii and/or Rep. Gene Ward have not received any response
from the State as to the return of the meter box/electricity to the property, Landscape
Hawaii will begin the process.

We’ve discussed this issue a number of times with you both by phone and in
person and always been assured that the State would resolve the problem; now too much
time has passed and the problem grows more serious and costly. Please understand that
Landscape Hawaii will rectify the problem but will not assume this financial obligation.
Instead, installation costs for permits required, labor, and material expenses for this
metering project will be tallied and credited against lease fees due the State. Please
consider the time passed and the number of times we’ve discussed this issue with the
assurance that the State would resolve the problem, all in vain.

I recognize that certain back fees have been removed from the lease billing but
Charlene, as you well remember, I signed the lease at your urging with the understanding
that corrections would be forthcoming with regards to future amounts due. Furthermore,
please note that for the record, the period of February 2006 to November 2008,
approximately 4 (four) acres were unavailable to Landscape Hawaii for use due to the
State’s fencing error. In essence, Landscape Hawaii was billed for the entire 19.961 acre
parcel when in fact incorrect fencing obstructed Landscape Hawaii from accessing these
acres as well as maintaining the acres. I would hope that the State recognizes the inequity
of charging for the entire parcel and pro rates for the above period. This is will be in
addition to the above credit against future lease fees due the State.

As for the ongoing lease amount due, as discussed in person-to-person meetings, a
correct commencement date for the Lease will eliminate future undue lease fees from our
Fiscal record and correct financial misunderstandings.
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As usual, please feel free to contact me at cell phone or via e-mail at
kyle@landscapehi.com. Thank you again for your help in these matters.

With Aloha, _
™ }(j / f/:’.

S "”"7{/’ «‘:‘\“\—h\

/ Kyle Ushijima
~ President

Cec: Representative Gene Ward



January 28, 2010

Ms. Charlene Enoki

Dept. of Land and Natural Resources
P.O. Box 621

Honolulu, Hi 96809

Dear Ms. Enoki,

I am writing to you in reference to a letter sent to you August 29, 2009 re: TMK 4-1-27-
016 and a problem with regards to return of a meter box/electricity to the property. This
problem continues to impact business operations and security for the company and after
numerous conversations, via phone and in person with you and other representatives of
the DLNR, the situation is still not resolved.

We all understand that the State is limited, as we all are, with money and resources to
dedicate to resolving this. If the State is unable to handle the project of returning the
meter box and electricity to the domicile, will you and can you assure Landscape Hawaii
that the State will deduct the installation costs for permit requests, labor, and material
expenses for this metering project from its future lease fees? The company has been
patient but cannot and should not be asked to assume this huge financial obligation
without some assurances from the State that the final costs will indeed be reimbursed by
the State. Landscape Hawaii, in lieu of the State, will dedicate not only its limited dollars
but limited manpower hours to accomplish this.

Please consider the time that has passed and the impact this continues to have on
business. With your assurance on behalf of the State, Landscape Hawaii can commence
the process. We are all committed to invigorating our economy and providing
opportunities to the people of Hawaii. This will be a step in the right direction for all of
us.

If you need further clarification about this, please feel free to contact Kyle Ushijima on
his cell phone at or via email at kyle@landscapehi.com. Again, time is of the
essence. We thank you again for help in this matter.

With Aloha,

Representative Gene Ward
District 17, Hawaii Kai — Kalama Valley
cc: Kyle Ushijima
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LanpScare Hawan Inc.

2621 Wavai Loop » Honoluio, Hawai 96319 « Phone (808) 836

an cans

7 » Fax (8081 836-5336

June 16. 20011

Mr, William Tam -
Deputy Director

State of Mawaii DI.NR
P.O. Box 621
Honolulu. Hi 96809

Deur Mr. Tam,
Subject: Tax Map Key 4-1-27:016 State land held by Landscape Hawaii Inc.

The WAA orgunization appreciated your attendance last month and so did our
representative al the meeting. Cindy Comer, whom you met that night.

You advised her to have Landscape Hawaii give Charlene Enoki a call. 1 have done that
and requested an update for the property in question. I placed the call weeks ago. and to dute.
have received no response. Moving forward, T am asking for someone at the DLNR to again
review the situation and provide some remedy ~ we need our electricity.

L am sending you a packet (under separate cover) with a history of the property, which at
the time of the walkthroughs and afier the auction date in 2004, had the available utilities of
waler, electricity. and telephone. Presently, the nursery and office domicile have no electricity as
the meter box was stolen almost 7 years ago during the period that the State was in possession of
the property and before transfer 1o us. the new Lessee. Since then. we have sat in discussion
with former Director Peter Young. Charlene Enoki, and others, und been assured that the State
would resolve the problem and give us our electricity. We are still waiting.

At one time, we were willing to install the electricity ourselves with the understanding
that the DI.NR would give us credit against future lease fees. We awaited confirmation from the
DLNR to begin the work. requesting in writing numerous times with specific start dates. So far
there has been no response from the State or acknowledgment of our request. Much time has
passed and we. like the State, have limited resources and monies. Our offer was time sensitive as
we are treading water and - surviving and not thriving in this economy.

It seems that the only depariment that knows of our existence and contacts us is your
Fiscal department. With that said. please read and reply. Feel free to contact me at my cel]
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phone of or via e-mail at kyle@ landscapehi.com. Thank vou for your help in this
matter.

With Aloha.

" x » e

7 Kyle Ushijima
President



July 4, 2011

Dear Mr. Tam,

Re: Landscape Hawaii letter dated June 16, 2011 involving TMK: 4-1-27:016
I have enclosed a packet of information regarding property located at 41-919 Kaulukanu
Street in Waimanalo. As there is an epic amount of information. T would suggest first reading

the areas noted with the green tags.

It is not our intent to overwhelm you with the information. Instead, we are trying to
identify and eliminate the problems that are attributed to the State and move on.

Thank you for your consideration and help in this matter.

With Aloha.

Cindy Comer
For Landscape Hawaii


coshtrs
Typewritten Text

coshtrs
Typewritten Text


Notes from 8/8/11, 11:00am mtng on Property in Waimanalo:
In attendance: Kyle, Peter, Cindy -from LH
Barry Cheung, Bob Medeiros — from DLNR

Meeting called by Barry Cheung of the DLNR — place and time established by DLNR - to discuss issues
with regards to the lease.

1- Bob Medeiros gave a brief history of the property ‘til Candy Lake was evicted
2- Barry Cheung asked if electricity is the only problem saying that LH is using the other areas for
the nursery

LH attendees explained that the lack of electricity means: no security, no power to run watering
system since auto timers can’t be used (becomes labor intensive to have pp water); without security
the trucks and eqpt. on Level 1 have been damaged with fuel lines cut, etc.; break ins occur at the
Office domicile, the business is not running at its potential now and has not been running optimally
since the property was released to LH in Sept. 2006.

It was mentioned that the last face to face with Charlene ( of DLNR) was May 2007 at Rep. Ito’s
office. Also asked Barry Cheung if the note to William Tam (sent July of 2011) prompted this meeting
- he asked why we communicated with Mr. Tam and NO, Mr. Tam did not communicate with him as
they were on different levels.

Kyle asked about renegotiating lease rent and Barry said NO —it’s public record and AG’s office will
not as the auction bid is binding.

Again, Kyle asked for the return of electricity to the property and explained the efforts of LH to get
the electricity “turned on” and the added expenses involved; Barry and Bob talked about HECO
poles that they have at baseyard and the resources at their disposal. When | asked about the
possibility of the DLNR doing it — they clammed up and said they would not promise anything or say
anything else. Then Barry said he would e-mail or communicate with us in about 2 weeks.

No word until this June 1, 2012 letter to Kyle with draft Board submittal.
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