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STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813
July 23, 2021

Board of Land and Natural Resources
State of Hawaii
Honolulu, Hawaii

Maui

Informational Briefing Regarding Litigation in:
(1) Sierra Club v. Board ofLand and Natural Resources, et al. , Civil No. 20-0001541; and
(2) Sierra Club v. Board ofLand and Natural Resources, et al., Civil No. 19-1-0019 (JPC)
Pursuant to Section 92-S(a)( 4), Hawaii Revised Statutes (HRS), the Board may go into
Executive Session in order to consult with its attorney on questions and issues pertaining
to the Board's powers, duties, privileges, immunities and liabilities.

I.

Case Background

This informational briefing is intended to address two cases which are currently pending
before the Honorable Jeffrey P. Crabtree in the Circuit Court of the First Circuit. Both actions
involve challenges to the Board's decisions to extend temporary, revocable permits ("RPs") to
Alexander & Baldwin, Inc. and East Maui Irrigation Company ("EMI") (collectively, "A&B")
for additional one-year periods. These RPs allow A&B to divert water from streams on State
land (specifically, four areas called the "license areas" or the "lease areas") in East Maui. The
water is used for agriculture, stored in reservoirs, used for fire control, and is also used by the
County of Maui for municipal purposes. Copies of the RPs are attached hereto as Exhibits 1 - 4.

A. The Original Action (Civil No. 19-10019 (JPC))
The first action, Civil No. 19-10019 (JPC) (hereinafter, the "original action"), is an
original action by the Sierra Club (also referred to as "plaintiff') seeking declaratory and
injunctive reliefregarding decisions by the Board of Land and Natural Resources ("Board") to
holdover the RPs for calendar years 2019 and 2020. The First Amended Complaint in the
original action is attached hereto as Exhibit 5. The direct action went to trial in July 2020 and
was decided in favor of Defendants on April 6, 2021. The Court's Findings of Fact and
Conclusions of Law in the original action are attached hereto as Exhibit 6. A final judgment has
not been entered.
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B. The Board's November 13, 2020 decision to deny the Sierra Club's contested case
petition and approve the continuation of the RPs for another calendar year.
Before the original action was decided, the Board took up the continued holdover of the
RPs for another calendar year at its November 13, 2020 meeting as item D-8. In connection with
Item D-8, the Board considered a lengthy staff submittal, available here:
https://dlnr.hawaii.gov/wp-content/uploads/2020/11/D-8.pdf. Members of the public, including
organizations, submitted testimony in support of and against the continuation of the RPs, which
can be viewed here: https://dlnr.hawaii.gov/wp-content/uploads/2020/l l /D-8T.pdf.
The day before the November 13, 2020 meeting, the Sierra Club submitted a petition for
a contested case hearing on the continuation of the RPs. The petition is attached hereto as
Exhibit 7.
At the meeting, the Board voted to deny the request for a contested case. See November
13, 2020 Minutes (https://dlnr.hawaii.gov/wp-content/uploads/2021/01/Minutes-201113.pdf) at
p. 7. Following the denial of the contested case, the Board approved the staff recommendation
on Item D-8 as submitted, except that the Board imposed certain additional amendments to the
RP conditions. See id. at p. 8.
C. The Agency Appeal (Civil No. 20-0001541)
The second action, Civil No. 20-0001541 (hereinafter, the "agency appeal"), was filed
immediately after the Board's November 13, 2020 denial of the Sierra Club's petition for a
contested case, but before the Court issued its decision in the original action. The Notice of
Appeal in the agency appeal is attached hereto as Exhibit 8. The agency appeal challenged the
Board's decision not to grant the Sierra Club's petition for a contested case and the Board's
continuance of the RPs for the 2021 calendar year.
The agency appeal was fully briefed and was argued before Judge Crabtree on May 6,
2021. The Sierra Club's Opening Brief, the Appellees' Answering Briefs, 1 and the Sierra Club's
Reply Brief are attached hereto as Exhibits 9-13.
On May 28, 2021, the Court issued an "Interim Decision on Appeal" ("Interim
Decision") which is attached hereto as Exhibit 14. In the Interim Decision, the Court ordered
that:
A.
The court hereby orders BLNR to hold a contested case hearing on
the Revocable Permits which were approved by BLNR on or about 11/13/20.
The contested case hearing(s) shall be held as soon as practicable. This order
is effective immediately. Pursuant to HRS 91-14(g)(i), the court reserves
jurisdictional and expects to appoint a master or monitor to ensure prompt
compliance with this order. The parties are invited to agree on a master or

The Appellees in the agency appeal are the Board, A&B, and the County of Maui.

monitor, or promptly (no later than June 7, 2021) submit three names each to
the court; and
B.
The court hereby orders that the Revocable Permits approved on or
about 11/13/20 be vacated. However, the effective date of this order is hereby
stayed and the court reserves jurisdiction to consider any additional requests
from the parties on whether or not the court should modify the existing
permits, and how, or whether the court should leave the existing permits in
place until their current expiration date. If no such further requests are filed
by 4:00 p.m. on Wednesday, June 30, 2021 , the stay ordered in this paragraph
is lifted without further action by the court. In that event, the Revocable
Permits approved on or about 11/13/20 shall automatically be vacated without
further order of this court, at 4:00 p.m. on Wednesday, June 30, 2021. If such
further requests are filed, then the stay remains in place and the court reserves
jurisdiction until further order while the court considers the requests.
Exhibit 14 at p. 3.
The Board's attorneys filed a motion seeking leave to appeal the Interim Decision, but
the Court denied the request. At the July 7, 2021 hearing on the Board ' s motion, the Court
directed the parties to attempt to agree on interim conditions that would govern A&B 's diversion
of water after the Court vacates the RPs but before a contested case hearing is decided. A
conference on the status of those discussions is scheduled for July 27, 2021 before the Court.
On June 23, 2021, while the Board ' s motion for leave to appeal was still pending, the
Sierra Club filed a motion to hold the Board and its attorneys in contempt for not immediately
holding a contested case. The motion for contempt is attached hereto as Exhibit 15. The
Board's attorneys filed an opposition to the motion on July 13, 2021 (attached hereto as Exhibit
16). As of the date of this submittal, the motion has not been decided. The hearing on the
motion is scheduled for July 21, 2021.

II.

Current Status

According to the Interim Order, and the Court's clarifying statements on July 7, 2021, the
RPs are not yet vacated. Thus, the conditions approved by the Board on November 13, 2020
continue to govern A&B 's diversion of water from the license areas. The RPs will continue until
the Court issues a final order in the agency appeal which will vacate the RPs and set forth new
interim conditions.
A&B has not submitted a new request to continue to divert water from the license areas
after the RPs are to be vacated by the Court.
The Board has not convened a contested case.
This report is submitted for informational purposes so that the Board may ask questions
of its attorneys.

Respectfully Submitted,

~-1.1-LIan Hirokawa
Special Projects Coordinator
APPROVED FOR SUBMITTAL:

Suzanne D. Case, Chairperson

EXHIBIT 1

STATE OF HAWAII

DEPARTMENT OF LAND AND NATURAL RESOURCES
LAND DIVISION

REVOCABLE PERMIT NO. S-7263

KNOW ALL MEN BY THESE PRESENTS:

, 20CO , by and between the
THAT, effective the~ day of 0w.y
STATE OF HAWAII, hereinafter referred to as the "State," by its Board of Land and
Natural Resources, called the "Board." and Alexander & Baldwin Inc. a Hawaii
Corporation , hereafter called the "Permittee," whose mailing address is Post Office
Box 3440. Honolulu. Hawaii 96801
, agree that commencing from the 1st day of
July , 2000 , ("commencement date"), Permittee is permitted to enter and occupy,
on a month-to-month basis only, pursuant to section 171-58, Hawaii Revised Statutes,
that certain parcel of government land (and any improvements located thereupon)
situate at Tax Map Key no. (2) 1-1-01 :44; Koolau Forest Reserve, Honomanu, Hana,
Maui . Hawaii , as indicated on the map attached hereto, if any, and made a part hereof,
containing an approximate area of 3,381.00 acres, more or less which parcel is
hereinafter referred to as the "Premises.''
THIS PERMIT IS GRANTED UNDER THE FOLLOWING CONDITIONS:
A.

The Permittee shall :
1.

Occupy and use the premises for the following specified purposes only:
Right, privilege, and authority for the development. diversion, and use of
water from the "Honomanu License" area, pursuant to the terms and
conditions in now expired General Lease No. L-3695.

2.

Pay, at the office of the Department of Land and Natural Resources ,
Honolulu, Oahu, or at the office of its land agent on the island where the
Premises are located, the sum of ONE THOUSAND SIX HUNDRED
NINETY- EIGHT AND 32/100 DOLLARS ($1,698.32) being the rental due
and payable on the first day of each and every month commencing July 1,
2000 and exoirino on June 30. 2001 .
Th e interest rate on any unpaid or delinquent rentals shall be at one per
cent (1 %) per month plus a service charge of FIFTY AND NO/100
DOLLARS ($50.00) per month for each month of delinquency.
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3.

Upon execution of this Permit, deposit with the Board of Land and Natural
Resources, hereinafter called the "Board, " in an amount equal to two
times the monthly rental then payable, as security for the faithful
performance of all of these terms and conditions. The deposit will be
returned to the Permittee upon termination of this Permit, but only after all
of the terms and conditions of this Permit have been observed and
performed to the satisfaction of an authorized representative of the
Department of Land and Natural Resources .

4.

At the Permittee's own cost and expense , keep the government-owned
improvements located on the Premises insured aga inst loss by fire and
other hazards, casualt ies , and contingencies, for the full insurable value
of those improvements . The policies shall name the State of Hawaii as an
add itional insured and shall be fi led with the Board. In the event of loss,
damage, or destruction of those improvements, the Board shall retain
from the proceeds of the policies those amounts it deems necessary to
cover the loss, damage, or destruction of the government-owned
improvements and the balance of those proceeds, if any, shall be
delivered to the Permittee.

5.

Give the Board twenty-five (25) calendar days notice, in writing, before
vacating the Premises .

6.

If a holdover permittee or licensee, pay all real property taxes , which shall
be assessed against the Premises from the effective date of this Permit.
In addition, a Permittee, not a holdover permittee or licensee, who has
occupied the Premises for commercial purposes for a continued period of
one year or more, shall pay the real property taxes assessed aga inst the
Premises after the first year of the Permit as provided in section
246-36(1 )(0) , Hawaii Re vised Statutes.

7.

Obse rve and comply with all laws, ordinances , rules , and regulations of
the federal, state, municipa l, or county governments affecting the
Premises or improvements.

8.

Repair and ma intain all buildings or other improvements now or hereafter
on the Premises.

9.

Obta in the prior written consent of the Board before making any major
improvements .

10.

Keep the Premises and improvements in a clean , san itary , and orderly
condition .

11.

Pay, when due, all payments for water and other utilities , and whatever
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charges for the collection of garbage as may be levied.

8.

12.

Not make, permit, or suffer, any waste, strip, spoil, nuisance or unlawful,
improper, or offensive use of the Premises.

13.

At all times with respect to the Premises, use due care for public safety
and agree to indemnify, defend, and hold harmless the State of Hawaii, its
officers, agents, and employees from and against all liability, loss,
damage, cost, and expense, including all attorneys' fees, and all claims,
suits, and demands therefor, arising out of or resulting from the acts or
omissions of the Permittee or the Permittee 's employees, agents, or
officers under this Permit. The provisions of this paragraph shall remain
in full force and effect not withstanding the expiration or termination of this
Permit.

14.

Procure, at its own cost and expense, and maintain during the entire
period of this Permit, a policy or policies of commercial general liability
insurance, in an amount acceptable to the Chairperson, insuring the State
of Hawaii and the Permittee against all claims for personal injury, death,
and property damage. The policy or policies shall cover the entire
Premises , including all buildings, improvements, and grounds and all
roadways or sidewalks on or adjacent to the Premises in the control or
use of the Permittee. The Permittee shall furnish the State with a
certificate showing the policy to be initially in force and shall furnish a like
certificate upon each renewal of the policy, each certificate to contain or
be accompanied by an assurance of the insurer to notify the State of any
intention to cancel any policy at least sixty (60) calendar days prior to
actual cancellation . The procuring of this policy shall not release or
relieve the Permittee of its responsibilities under this Permit as set forth
herein or limit the amount of its liability under this Permit.

15.

In case the State shall , without any fault on its part, be made a party to
any litigation commenced by or against the Permittee (other than
condemnation proceedings), the Permittee shall pay all costs, including
reasonable attorney's fees, and expenses incurred by or imposed on the
State; furthermore, the Permittee shall pay all costs, including reasonable
attorney's fees, and expenses which may be incurred by or paid by the
State in enforcing the covenants and agreements of this Permit, in
recovering possession of the Premises , or in the collection of delinquent
rental , taxes, and any and all other charges .

Add itional Conditions :
1.

,,, ,

. ,

. , , ,.

The Board may revoke this Permit for any reason whatsoever, upon
written notice to the Permittee at least thirty (30) calendar days prior to

:,
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the revocation; provided, however, that in the event payment of rental is
delinquent for a period of ten (10) calendar days or more, this Permit may
be revoked upon written notice to the Permittee at least five (5) business
days prior to the revocation.

2.

If the Permittee does not vacate the Premises upon the revocation of the
Permit by the Board, the Permittee shall pay to the State liquidated
damages at the daily rate of $3 .00 or twenty percent {20%) of the monthly
rent. whichever is greater, for each day, or portion thereof, the Permittee
remains on the Premises after the date of revocation. The payment is in
add ition to any other rights or remedies the Board may be entitled to
pursue for breach of contract, or for illegal occupancy, including the right
to evict the Permittee without court action, and the cost thereof to be paid
by the Permittee.

3.

If the Perm ittee fails to vacate the Premises upon the revocation of the
Permit, the Board by its agents, or representatives may enter upon the
Premises and remove and dispose of at Permittee's cost and expense, all
vehicles , equipment, materials, or any personal property remaining on the
Premises, and the Permittee agrees to pay for all costs and expenses of
removal and disposition.

4.

The Board may at any time increase or decrease the monthly rental by
written notice at least thirty (30) business days prior to the date of
change of rent.

5.

Any major improvements, including but not limited to buildings and
fences , erected on or moved onto the Premises by the Permittee shall
remain the property of the Permittee and the Permittee shall have the
right, prior to the termination of this Permit, or within an additional period
the Board in its discretion may allow, to remove the improvements from
the Premises; provided, however, that in the event the Permittee shall fail
to remove the improvements within thirty (30) calendar days, after written
notice to remove has been sent, the Board may elect to retain the
improvements or may remove the same and charge the cost of removal
and storage, if any, to the Permittee.

6.

The Board reserves the right for its agents, or representatives to enter or
cross any portion of the Premises at any time in the performance of its
duties.

7.

This Permit or any rights hereunder shall not be sold, assigned,
conveyed, leased, mortgaged , or otherwise transferred or disposed of.

8.

It is understood that the Permittee has inspected the Premises and knows
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the conditions thereof and fully assumes all risks incident to its use.
9.

The acceptance of rent by the Board shall not be deemed a waiver of any
breach by the Permittee of any term, covenant, or condition of this Permit
nor of the Board's right to declare and enforce a forfeiture for any breach,
and the failure of the Board to insist upon strict performance of any term ,
covenant, or condition, or to exercise any option herein conferred, in any
one or more instances, shall not be construed as a waiver or
re linquishment of any term , covenant, condition , or option of this Permit.

10.

This month-to-month permit is effective for a period of one year fro m the
commencement date. It may be extended by action of the Board for
additional one-year periods. Any such extension shall have the same
terms and conditions as this permit, except for the commencement date
and any amendments to the terms , as reflected in the minutes of the
meeting at which the Board acts. Permittee agrees to be bound by the
terms and conditions of this permit and any amendments to this permit so
long as Permittee continues to hold a permit for the Premises or continues
to occupy or use the Premises.

11 .

The use and enjoyment of the Premises shall not be in support of any
policy which discriminates upon any basis or in any manner that is
prohibited by any applicable federal, state, or county law.

12.

Any and all disputes or questions arising under this Permit shall be
referred to the Chairperson of the Board and his determination of these
disputes or questions shall be final and binding on the parties.

13 .

Permittee shall not cause or permit the escape, disposal , or release of
any hazardous materials except as permitted by law. Permittee shall not
allow the storage or use of such materials in any manner not sanctioned
by law or by the highest standards prevailing in the industry for the
storage and use of such materials, nor allow to be brought onto the
premises any such materials except to use in the ordinary course of
Permittee's business, and then only after written notice is given to the
Board of the identity of such materials and upon the Board's consent
which consent may be withheld at the Board's sole and absolute
discretion . If any lender or governmental agency shall ever require
testing to ascertain whether or not there has been any release of
hazardous materials by Permittee , then the Permittee shall be responsible
for the costs thereof. In addition, Permittee shall execute affidavits,
representations and the like from time to time at the Board's request
concerning the Permittee's best knowledge and belief regarding the
presence of hazardous materials on the Premises placed or released by
Permittee.
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Permittee agrees to indemnify, defend, and hold the State of Hawaii , the
Board , and their officers, employees , and agents from and against all
liability, loss, damage, cost, and expense, including all attorneys' fees,
and all claims, suits, and demands therefor, arising out of or resulting
from and use or release of hazardous materials on the premises occurring
while Permittee is in possession , or elsewhere if caused by Permittee or
persons acting under Perm ittee . These covenants shall survive the
expi ration or earlier termination of the permit.
For the purpose of this perm it "hazardous material" shall mean any
pollutant, toxi c substance, hazardous waste, hazardous material ,
hazardous substance, or oil as defined in or pursuant to the Resource
Conservation and Recovery Act, as amended, the Comprehensive
Environmental Response, Compensation, and Liability Act, as amended,
the Federal Clean Water Act , or any other federal , state, or local
environmental law, regulation, ordinance, ru le, or bylaw, whether exi sting
as of the date hereof, prev iously enforced, or subsequently enacted .

...

·, ·•··

14 .

At any time during the term or upon termination of this permit, the
Chairperson , for good cause , may require the Permittee to conduct at
Permittee's own cost, a Level One (1) Hazardous Waste Evaluation and a
complete abatement and disposal , if necessary, satisfactory to the
standards required by the Federal Environmental Protection Agency, the
Department of Health, and the Department of Land and Natural
Resources. Term ination of this permit wil l not be approved by the Board
of Land and Natural Resources unless this evaluation and abatement
provision has been executed where required .

15.

Th is revocable permit shall cease and be vo id if the Board issues a water
license pursuant to public auction of the right to collect water from the
subject premises in accordance with section 171-58, Hawaii Revised
Statutes, as amended.

16.

The State reserves the right, subject to not less than thirty (30) days
w ritten notice, to withdraw water from this revocable permit to meet the
fol low ing requirements as the State in its sole discretion may determine:
Constitutionally protected water rights, instream flow standards ,
reservations needed to meet the Department of Hawaiian Home Lands
rights under section 221 of the Hawaiian Homes Commission Act as well
as other statutorily or judicially recognized interests relating to the right to
withdraw water for the purposes of and in accordance w ith the provisions
of section 171-58(d), Hawaii Revised Statutes.

17 .

The Permittee shall have full responsibi lity for the maintenance of roads
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used within the water license area.
18.

The State reserves all hunting rights. In the event the State should
declare the whole or any portion of the Premises as a public shooting
grounds, the State reserves the right and privilege to issue written permits
to hunters, subject to rules and regulations issued by the Department of
Land and Natural Resources ; provided, however, that open season shall
be coordinated with the activities of the Permittee on the Premises.

19.

The Permittee shall comply with all requirements of the State Water
Code, section 174C, Hawai i Revised Statutes, and other laws governing
water in Hawaii .

Unless the text indicates otherwise, the use of any gender shall include all
genders and, if the Permittee includes more than one person, the singular shall signify
the plural and this Permit shall bind the persons , and each of them jointly and severally.

'. '1 ' :
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IN WITNESS WHEREOF , the STATE OF HAWAII, by its Board of Land and
Natural Resources , has caused the seal of the Department of Land and Natural
Resources to be hereunto affixed and the parties hereto have caused these presents to
be executed the day, month and year first above written .

STATE OF HAWAII

8 -=-~-~-=-----==--.,--=--:..-'-'----t'---"t--- Chair person and Member
Board of Land and Natural Reso

Aproved by the Board of
Land and Natural Resources
at its meeting held on
05/26/00 , 0-16. ~

PERMITTEE
ALEXANDER & BALDWIN , INC ., a Hawaii
Corporation
By

'-:1}d) NJ}JJ;;v->
MEREDITH J. CHING

Its

\) 0---

CHAR LES

Its

ASST. SECRETA~Y

Deputy AttoT~y S3eneral
Dated:

_,,/

;I

I!\ I

J'

·7 IrC.J · l
I

j• •,

••.

1

I

1 •• - - ;
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STATE OF HAWAII

)
) SS.
)

On this
c?!Si
before me personally appeared

day of

, 20~

~f

and

MERED ITH J. CHlNG

CHARLES W. LOO/,'JS

,

to me personally

known , who , being by me du ly sworn or affirmed, did say that such person(s) executed
the foregoing instrument as the free act and deed of such person(s) , and if applicable
in the capacity shown, having been duly authorized to execute such instrument in such
capacity.

Notary Public, Stateofa
AILEEN S. MIYAHARA

My commission expires:

,~•_:;1 ~,·:·:: ....~~:~
·r· ,: ~~''
.'it

.:,1 .. . .. ·: r-.:. ; jr::

~l
1
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EXHIBIT 2

STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
LAND DIVISION

REVOCABLE PERMIT NO. S-7264

KNOW ALL MEN BY THESE PRESENTS:

, 2000, by and between the
THAT, effective the _laj:_ day of \_TtJt,
STATE OF HAWAII, hereinafter referred to asthe "State," by its Board of Land and
Natural Resources, called the "Board," and Alexander & Baldwin, Inc., a Hawaii
Corporation,
hereafter called the "Permittee," whose mailing address is Post Office
day of
Box 3440, Honolulu, Hawaii 96801
, agree that commencing from the 1st
July , _2000 , ("commencement date"), Permittee is permitted to enter and occupy,
on a month-to-month basis only, pursuant to section 171-58, Hawaii Revised Statutes,
that certain parcel of government land (and any improvements located thereupon)
situate at Tax Map Key no. (2) 1-1-01:50, 2-9-14:01, 05, 11, 12 & 17; Koolau Forest
Reserve, Huelo, Hana, MauL Hawaii , as indicated on the maps attached hereto, if any,
and made a part hereof, containing an approximate area of 8,752 .690 acres, more or
less which parcel is hereinafter referred to as the "Premises."
THIS PERMIT IS GRANTED UNDER THE FOLLOWING CONDITIONS:

A.

The Permittee shall :
1.

Occupy and use the premises for the following specified purposes only:
Right, privilege, and authority for the development, diversion, and use of
water from the "Huelo License" area, pursuant to the terms and conditions
in now expired General Lease No. L-3578 .

2.

Pay, at the office of the Department of Land and Natural Resources,
Honolulu, Oahu, or at the office of its land agent on the island where the
Premises are located, the sum of SIX THOUSAND FIVE HUNDRED
EIGHTY-EIGHT AND 40/100 DOLLARS ($6,588.40) being the rental due
and payable on the first day of each and every month commencing July 1,
2000 and expiring on June 30, 2001.
The interest rate on any unpaid or delinquent rentals shall be at one per
cent (1 %) per month plus a service charge of FIFTY AND NO/100
DOLLARS ($50.00) per month for each month of delinquency.
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3.

Upon execution of this Permit, deposit with the Board of Land and Natural
Resources, hereinafter called the "Board," in an amount equal to two
times the monthly rental then payable, as security for the faithful
·performance of all of these terms and conditions . The deposit will be
returned to the Permittee upon termination of this Permit , but only after all
of the terms and condit ions of this Permit have been observed and
perform ed to the satisfaction of an authorized representative of the
Department of Land and Natural Resources .

4.

At the Permittee's own cost and expense , keep the government-owned
improvements located on the Premises insured against loss by fire and
other hazards, casualties , and contingencies , for the full insurab le value
of those improvements. The policies shall name the State of Hawaii as an
add itional insured and shall be filed with the Board . In the event of loss ,
damage, or destruction of those improvements, the Board shall reta in
from the proceeds of the policies those amounts it deems necessary to
cover the loss, damage, or destruction of the government-owned
improvement s and the balance of those proceeds , if any, shall be
delivered to the Perm ittee.

5.

Give the Board twenty-five (25) calendar days notice, in writing, before
vacating the Premises .

6.

If a holdover perm ittee or licensee, pay all real property taxes, which shall
be assessed against the Premises from the effective date of th is Permit.
In addition , a Permittee , not a holdover permittee or licensee, who has
occupied the Premises for comme rcia l purposes for a continued period of
one year or more , shall pa y the real property taxes assessed against the
Premises after the first year of the Permit as provided in section
246-36(1 )( 0) , Hawaii Revised Statutes.

7.

Observe and comply with all laws, ordinances , rules , and regulations of
the federal , state , municipal, or county governments affecting the
Premises or improvements.

8.

Repair and maintain all buildings or other impro vements now or hereafter
on the Prem ises.

9.

Obtain the prior w ritten consent of the Board before making any major
improvements.

10.

Keep the Prem ises and improvements in a clean , sanitary, and orderly
condition.

11 .

Pay , wh en due, all payments for w ater and other utilities, and whatever
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charges for the collection of garbage as may be levied .

8.

-

12.

Not make, permit, or suffer, any waste, strip, spoil, nuisance or unlawful,
improper, or offensive use of the Premises.

13.

At all times with respect to the Premises, use due care for public safety
and agree to indemnify, defend, and hold harmless the State of Hawaii, its
officers, agents, and employees from and against all liability, loss,
damage , cost, and expense, including all attorneys' fees, and all claims,
suits, and demands therefor, arising out of or resulting from the acts or
omissions of the Permittee or the Permittee's employees , agents, or
officers under this Perm it. The provisions of this paragraph shall remain
in full force and effect not withstanding the expiration or termination of this
Permit.

14.

Procure , at its own cost and expense, and maintain during the entire
period of this Permit, a policy or policies of commercial general liability
insurance, in an amount acceptable to the Chairperson, insuring the State
of Hawaii and the Permittee against all claims for personal injury, death,
and property damage. The policy or policies shall cover the entire
Premises, including all buildings, improvements, and grounds and all
roadways or sidewalks on or adjacent to the Premises in the control or
use of the Permittee. The Permittee shall furnish the State with a
certificate showing the policy to be initially in force and shall furnish a like
certificate upon each renewal of the policy, each certificate to contain or
be accompanied by an assurance of the insurer to notify the State of any
intention to cancel any policy at least sixty (60) calendar days prior to
actual cancellation . The procuring of this policy shall not release or
relieve the Permittee of its respons ibil ities under this Permit as set forth
herein or limit the amount of its liability under this Permit.

15.

In case the State shall , without any fault on its part, be made a party to
any litigation commenced by or aga inst the Permittee (other than
condemnation proceedings), the Permittee shall pay all costs, including
reasonable attorney's fees, and expenses incurred by or imposed on the
State; furthermore , the Permittee shall pay all costs , including reasonable
attorney's fees, and expenses which may be incurred by or paid by the
State in enforcing the covenants and agreements of this Permit, in
recovering possession of the Premises, or in the collection of delinquent
rental, taxes , and any and all other charges .

Additional Conditions :
1.

. .·'

,·

. .. .

'

The Board may revoke this Perm it for any reason whatsoever, upon
written notice to the Permittee at least thirty (30) calendar days prior to

-3-

the revocation; provided, however, that in the event payment of rental is
delinquent for§. period of ten (10) calendar days or more, this Permit may
be revoked upon written notice to the Permittee at least five (5) business
days prior to the revocation.
2.

If the Permittee does not vacate the Premises upon the revocation of the
Permit by the Board , the Permittee shall pay to the State liquidated
damages at the daily rate of $3.00 or twenty percent (20%) of the monthly
rent, wh ichever is greater. for each day, or portion thereof, the Permittee
remains on the Premises after the date of revocation . The payment is in
addition to any other rights or remedies the Board may be entitled to
pursue for breach of contract, or for illegal occupancy, including the right
to evict the Permittee without court action, and the cost thereof to be paid
by the Permittee.

3.

If the Permittee fa ils to vacate the Premises upon the revocation of the
Permit, the Board by its agents, or representatives may enter upon the
Premises and remove and dispose of at Perm ittee's cost and expense, all
vehicles, equipment, materials, or any personal property remaining on the
Premises, and the Permittee agrees to pay for all costs and expenses of
removal and disposition .

4.

The Board may at any time increase or decrease the monthly rent al by
written notice at least thirty (30) business days prior to the date of
change of rent.

5.

Any major improvements , includ ing but not limited to buildings and
fences, erected on or moved onto the Premises by the Perm ittee shall
remain the property of the Permittee and the Permittee shall have the
right, prior to the termination of this Permit, or within an additional period
the Board in its discretion may allow, to remove the improvements from
the Premises ; provided, however, that in the event the Permittee shall fail
to remove the improvements within thirty (30) calendar days, after written
notice to remove has been sent, the Board may elect to retain the
improvements or may remove the same and charge the cost of removal
and storage, if any, to the Permittee .

6.

The Board reserves the right for its agents , or repres entatives to enter or
cross any portion of the Premises at any time in the performance of its
duties.

7.

This Permit or any rights hereunder shall not be sold, assigned,
conveyed, leased, mortgaged, or otherwise transferred or disposed of.

8.

It is understood that the Permittee has inspected the Premises and knows
-4 -
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the conditions thereof and fully assumes all risks incident to its use.
9.

The acceptance of rent by the Board shall not be deemed a waiver of any
breach by the Permittee of any term, covenant, or condition of this Permit
nor of the Board's right to declare and enforce a forfeiture for any breach,
and the failure of the Board to insist upon strict performance of any term,
covenant , or condition, or to exercise any option herein conferred, in any
one or more instances, shall not be construed as a waiver or
relinquishment of any term, covenant, condition, or option of this Permit.

10.

This month-to-month permit is effective for a period of one year from the
commencement date. It may be extended by action of the Board for
additional one-year periods. Any such extension shall have the same
terms and conditions as this permit, except for the commencement date
and any amendments to the terms , as reflected in the minutes of the
meeting at which the Board acts . Permittee agrees to be bound by the
terms and conditions of th is permit and any amendments to th is permit so
long as Permittee continues to hold a permit for the Premises or continues
to occupy or use the Premises .

11.

The use and enjoyment of the Premises shall not be in support of any
policy which discriminates upon any basis or in any manner that is
prohibited by any applicable federal , state, or county law.

12.

Any and all disputes or questions arising under this Permit shall be
referred to the Chairperson of the Board and his determination of these
disputes or questions shal l be final and binding on the parties.

13.

Permittee shall not cause or permit the escape , disposal, or release of
any hazardous materials except as permitted by law. Permittee shall not
allow the storage or use of such materials in any manner not sanctioned
by law or by the highest standards prevailing in the industry for the
storage and use of such materials , nor allow to be brought onto the
premises any such materials except to use in the ordinary course of
Permittee's business, and then only after written notice is given to the
Board of the identity of such materials and upon the Board's consent
which consent may be withheld at the Board's sole and absolute
discretion . If any lender or governmental agency shall ever require
testing to ascertain whether or not there has been any release of
hazardous materials by Permittee , then the Permittee shall be responsible
for the costs thereof. In addition, Permittee shall execute affidavits,
representations and the like from time to time at the Board's request
concerning the Permittee's best knowledge and belief regarding the
presence of hazardous materials on the Premises placed or released by
Permittee .
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Permittee agrees to indemnify, defend, and hold the State of Hawaii, the
Board, and their officers, employees, and agents from and against all
liability, loss, damage, cost, and expense, including all attorneys' fees,
and all claims, suits, and demands therefor, arising out of or resulting
from and use or release of hazardous materials on the premises occurring
while Permittee is in possession, or elsewhere if caused by Permittee or
persons acting under Permittee. These covenants shall survive the
expiration or earlier termination of the permit.
For the purpose of this permit "hazardous material" shall mean any
pollutant, toxic substance, hazardous waste , hazardous material,
hazardous substance, or oil as defined in or pursuant to the Resource
Conservation and Recovery Act, as amended, the Comprehensive
Environmental Response, Compensation, and Liability Act, as amended ,
the Federal Clean Water Act, or any other federal, state , or local
environmental law, regulation , ordinance, rule, or bylaw, whether existing
as of the date hereof, previously enforced , or subsequently enacted .

·-·-· ...

14.

At any time during the term or upon termination of this permit, the
Chairperson, for good cause, may require the Permittee to conduct at
Permittee's own cost, a Level One (1) Hazardous Waste Evaluation and a
complete abatement and disposal , if necessary, satisfactory to the
standards required by the Federal Environmental Protection Agency, the
Department of Health, and the Department of Land and Natural
Resources . Termination of th is permit will not be approved by the Board
of Land and Natural Resources unless this evaluation and abatement
provision has been executed where required.

15.

This revocable permit shall cease and be void if the Board issues a water
license pursuant to public auction of the right to collect water from the
subject premises in accordance with section 171-58, Hawaii Revised
Statutes, as amended.

16.

The State reserves the right, subject to not less than thirty (30) days
written notice, to withdraw water from this revocable permit to meet the
following requirements as the State in its sole discretion may determine:
Constitutiona lly protected water rights , instream flow standards,
reservations needed to meet the Department of Hawai ian Home Lands
rights under section 221 of the Hawaiian Homes Commission Act as well
as other statutorily or judicially recognized interests relating to the right to
withdraw water for the purposes of and in accordance with the provisions
of section 171-SB(d), Hawaii Rev ised Statutes.

17.

The Permittee shall have full responsibility for the maintenance of roads
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used within the water license area.
18.

The State reserves all hunting rights. In the event the State should
declare the whole or any portion of the Premises as a public shooting
grounds, the State reserves the right and privilege to issue written perm its
to hunters , subject to rules and regulations issued by the Department of
Land and Natural Resources ; provided, however, that open season shall
be coordinated with the activities of the Permittee on the Premises.

19.

The Permittee shall comply with al l requirements of the State Water
Code, section 174C, Hawaii Revised Statutes, and other laws governing
water in Hawaii.

Unless the text indicates otherwise , the use of any gender shall include all
genders and , if the Permittee includes more than one person, the singular shall signify
the plural and this Permit shall bind the persons, and each of them jointly and severally.
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IN WITNESS WHEREOF, the STATE OF HAWAII, by its Board of Land and
Natural Resources, has caused the seal of the Department of Land and Natural
Resources to be hereunto affixed and the parties hereto have caused these presents to
be executed the day, month and year first above written.

STATE OF HAWAII

By~~~~~~~~~:'.:.:::~
Cha irperson and Member
Board of Land and Natural ..,,-,..,..,.,,._.-<T'
Approved by the Board of
Land and Natural Resources
at its meeting held on
05/26/00, D-16.

f),J

PERMITTEE
ALEXANDER & BALDWIN, INC., a Hawaii
Corporation

By

Its

~~
~C:l-=
MEREDITH J. CHING

ASST . SECRETARY

APPROVED AS TO FORM:

.,.:!
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STATE OF HAWAII

t1,'f

,.1,-

COUNTY OF

)

;/4N't1JI-UUI

) SS .
)

Onthis
.;2/ 5 T
dayof
Y/JY
,20_"_1,
before me personally appeared ___M_E_RE_D_IT_H_J_._c_
HI_N_
.G_ _ _ _ _ _ _ _ _ _ _ and
CHARLES w . LOOMIS
, to me personally
known , who, being by me duly sworn or affirmed, did say that such person(s) executed
the foregoing instrument as the free act and deed of such person(s), and if applicable
in the ca pacity shown, having been duly authorized to execute such instrument in such
capacity.

AILEEN S. MIYAHARA

My commission expires:

...\.

~
' . t

:, : ; '~ .. : ••
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EXHIBIT 3

STATE OF HAWAII
DEPARTMENT OF LANO AND NATURAL RESOURCES
LANO DIVISION

REVOCABLE PERMIT NO. S-7265

KNOW ALL MEN BY THESE PRESENTS:

0u.ly

,

THAT, effective the _lzj:._day of
2000 , by and between the
STATE OF HAWAII, hereinafter referred to as the "State," by its Board of Land and
Natural Resources, called the "Board,n and Alexander & Baldwin, Inc., a Hawaii
Corporation,
hereafter called the "Permittee,• whose mailing address is Post Office
Box 3440, Honolulu, Hawaii 96801
, agree that commencing from the -1.fil_ day of
July , 2000 , ("commencement date"), Permittee is permitted to enter and occupy,
on a month-to-month basis only, pursuant to section 171-58, Hawaii Revised Statutes,
that certain parcel of government land (and any improvements located thereupon)
situate at Tax Map Key no. {2) 1-1-02:Por. 02, Koolau Forest Reserve, Keanae, Hana,
Maui, Hawaii, as indicated on the map attached hereto, if any, and made a part hereof,
containing an approximate area of 10,768.00 acres, more or less which parcel is
hereinafter referred to as the "Premises."
THIS PERMIT IS GRANTED UNDER THE FOLLOWING CONDITIONS:

A.

The Permittee shall:
1.

Occupy and use the premises for the following specified purposes only:
Right, privilege, and authority for the development, diversion, and use of
water from the "Keanae License· area, pursuant to the terms and
conditions in now expired General Lease No. L-3349.

2.

Pay, at the office of the Department of Land and Natural Resources,
Honolulu, Oahu, or at the office of its land agent on the island where the
Premises are located, the sum of THREE THOUSAND FOUR HUNDRED
SEVENTY-SIX AND 72/100 DOLLARS (~3.476.72) being the rental due
and payable on the first day of each and eve!Y month commencing Juli:: 1,.
2000 and expiring on June 30, 2001.
The interest rate on any unpaid or delinquent rentals shall be at one per
cent (1 %) per month plus a service charge of FIFTY AND NO/100
DOLLARS ($50.00) per month for each month of delinquency.
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3.

Upon execution of this Permit, deposit with the Board of Land and Natural
Resources, hereinafter called the "Board," in an amount equal to two
times the monthly rental then payable, as security for the faithful
performance of all of these terms and conditions. The deposit will be
returned to the Permittee upon termination of th1s Permit, but only after all
of the terms and conditions of this Permit have been observed and
performed to the satisfaction of an authorized representative of the
Department of Land and Natural Resources.

4.

At the Permittee's own cost and expense, keep the government-owned
improvements located on the Premises insured against loss by fire and
other hazards, casualties, and contingencies, for the full insurable value
of those improvements. The policies shall name the State of Hawaii as an
additional insured and shall be filed with the Board. In the event of loss,
damage, or destruction of those improvements, the Board shall retain
from the proceeds of the policies those amounts it deems necessary to
cover the loss, damage, or destruction of the government-owned
improvements and the balance of those proceeds, if any, shall be
delivered to the Permittee.

5.

Give the Board twenty-five (25) calendar days notice, in writing, before
vacating the Premises.
·

6.

If a holdover permittee or licensee, pay all real property taxes, which shall
be assessed against the Premises from the effective date of this Permit.
ln addition, a Permittee, not a holdover permittee or licensee, who has
occupied the Premises for commercial purposes for a continued period of
one year or more, shall pay the real property taxes assessed against the
Premises after the first year of the Permit as provided in section
246-36( 1 )(0), Hawaii Revised Statutes.

7.

Observe and comply with all laws, ordinances, rules, and regulations of
the federal, state, municipal, or county governments affecting the
Premises or improvements.

8.

Repair and maintain all buildings or other improvements now or hereafter
on the Premises.

9.

Obtain the prior written consent of the Board before making any major
improvements.

1O.

Keep the Premises and improvements in a clean, sanitary, and orderly
condition.

11 .

Pay., when due, all payments for water and other utilities, and whatever
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charges for the collection of garbage as may be levied.

B.

12.

Not make, permit, or suffer, any waste, strip, spoil, nuisance or unlawful ,
improper, or offensive use of the Premises.

13.

At all times with respect to the Premises, use due care for public safety
and agree to indemnify, defend, and hold harmless the State of Hawaii, its
officers, agents, and employees from and against all liability, loss,
damage, cost, and expense, including all attorneys' fees , and all claims,
suits, and demands therefor, arising out of or resulting from the acts or
omissions of the Permittee or the Permittee's employees, agents, or
officers under this Permit. The provisions of this paragraph shall remain
in full force and effect not w ithstanding the expiration or term ination of this
Permit.

14.

Procure , at its own cost and expense, and maintain during the entire
period of this Permit, a po licy or policies of commercial general liability
insurance, in an amount acceptable to the Chairperson, insuring the State
of Hawaii and the Permittee against all claims for personal injury, death,
and property damage. The policy or policies shall cover the entire
Premises, including all buildings, improvements , and grounds and all
roadways or sidewalks on or adjacent to the Premises in the control or
use of the Permittee. The Permittee shall furnish the State with a
certificate showing the policy to be initially in force and shall furnish a like
certificate upon each renewal of the policy, each certificate to contain or
be accompanied by an assurance of the insurer to notify the State of any
intention to cancel any policy at least sixty (60) calendar days prior to
actual cancellation . The procuring of this policy shall not release or
relieve the Permittee of its responsibil ities under this Permit as set forth
herein or limit the amount of its liability under this Permit.

15.

In case the State shall, without any fault on its part, be made a party to
any litigation commenced by or aga inst the Permittee (other than
condemnation proceedings) , the Permittee shall pay all costs, including
reasonable attorney's fees, and expenses incurred by or imposed on the
State; furthermore, the Permittee shall pay all costs, including reasonable
attorney's fees , and expenses which may be incurred by or paid by the
State in enforcing the covenants and agreements of this Permit, in
recovering possession of the Premises, or in the collection of delinquent
rental, taxes, and any and all other charges.

Additional Conditions:

1.

The Board may revo ke this Permit for any reason whatsoever, upon
written notice to the Permittee at least thirty (30) calendar days prior to
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the revocation; provided, however, that in the event payment of rental is
delinquent for.§ period of ten (10) calendar days or more, this Permit may
be revoked upon written notice to the Permittee at least five (5) business
days prior to the revocation.

'

\

2.

If the Permittee does not vacate the Premises upon the revocation of the
Permit by the Board, the Permittee shall pay to the State liquidated
damages at the daily rate of $3.00 or twentv percent (20%) of the monthly
rent, whichever is areater, for each day, or portion thereof, the Permittee
remains on the Premises after the date of revocation. The payment is in
addition to any other rights or remedies the Board may be entitled to
pursue for breach of contract, or for illegal occupancy, including the right
to evict the Permittee without court action, and the cost thereof to be paid
by the Permittee.

3.

If the Permittee fails to vacate the Premises upon the revocation of the
Permit, the Board by its agents, or representatives may enter upon the
Premises and remove and dispose of at Permittee's cost and expense, all
vehicles, equipment, materials, or any personal property remaining on the
Premises, and the Permittee agrees to pay for all costs and expenses of
removal and disposition.

4.

The Board may at any time increase or decrease the monthly rental by
written notice at least thirty (30) business days prior to the date of
change of rent.

5.

Any major improvements, including but not limited to buildings and
fences, erected on or moved onto the Premises by the Permittee shall
remain the property of the Permittee and the Permittee shall have the
right, prior to the term[nation of this Permit, or within an additional period
the Board in its discretion may allow, to remove the improvements from
the Premises; provided, however, that in the event the Permittee shall fail
to remove the improvements within thirty (30) calendar days, after written
notice to remove has been sent, the Board may elect to retain the
improvements or may remove the same and charge the cost of removal
and storage, if any, to the Permittee.

6.

The Board reserves the right for its agents, or representatives to enter or
cross any portion of the Premises at any time in the performance of its
duties.

7.

This Permit or any rights hereunder shall not be sold, assigned,
conveyed, leased, mortgaged, or otherwise transferred or disposed of.

8.

It is understood that the Permittee has inspected the Premises and knows
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the conditions thereof and fully assumes all risks incident to its use.
9.

The acceptance of rent by the Board shall not be deemed a waiver of any
breach by the Permittee of any term, covenant, or condition of this Permit
nor of the Board's right to declare and enforce a forfeiture for any breach,
and the failure of the Board to insist upon strict performance of any term,
covenant, or condition , or to exercise any option herein conferred, in any
one or more instances, shall not be construed as a waiver or
relinquishment of any term , covenant, condition, or option of this Permit.

10.

This month-to-month permit is effective for a period of one year from the
commencement date. It may be extended by action of the Board for
additional one-year periods. Any such extension shall have the same
terms and conditions as this permit, except for the commencement date
and any amendments to the terms, as reflected in the minutes of the
meeting at which the Board acts. Permittee agrees to be bound by the
terms and conditions of this permit and any amendments to this permit so
long as Permittee continues to hold a permit for the Premises or continues
to occupy or use the Premises.

11 .

The use and enjoyment of the Premises shall not be in support of any
policy which discriminates upon any basis or in any manner that is
prohibited by any applicable federal, state, or county law.

12.

Any and all disputes or questions arising under this Permit shall be
referred to the Chairperson of the Board and his determination of these
disputes or questions shall be final and binding on the parties.

13.

Permittee shall not cause or permit the escape, disposal, or release of
any hazardous materials except as permitted by law. Permittee shall not
allow the storage or use of such materials in any manner not sanctioned
by law or by the highest standards prevailing in the industry for the
storage and use of such materials, nor allow to be brought onto the
premises any such materials except to use in the ordinary course of
Permittee's business, and then only after written notice is given to the
Board of the identity of such materials and upon the Board's consent
which consent may be withheld at the Board's sole and absolute
discretion. If ·any lender or governmental agency shall ever require
testing to ascertain whether or not there has been any release of
hazardous materials by Permittee, then the Permittee shall be responsible
for the costs thereof. In addition, Permittee shall execute affidavits,
representations and the like from time to time at the Board's request
concerning the Permittee's best knowledge and belief regarding the
presence of hazardous materials on the Premises placed or released by
Permittee.
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Permittee agrees to indemnify, defend, and hold the State of Hawaii, the
Board, and their officers, employees, and agents from and against all
liability, loss, damage, cost, and expense, including all attorneys' fees,
and all claims , suits, and demands therefor, arising out of or resulting
from and use or release of hazardous materials on the premises occurring
while Permittee is in possession, or elsewhere if caused by Permittee or
persons acting under Permittee. These covenants shall survive the
expiration or earlier termination of the permit.
For the purpose of this permit "hazardous material" shall mean any
polfutant, toxic substance, hazardous waste, hazardous material,
hazardous substance , or oil as defined in or pursuant to the Resource
Conservation and Recovery Act, as amended, the Comprehensive
Environmental Response, Compensation, and Liability Act, as amended,
the Federal Clean Water Act, or any other federal, state, or local
environmental law, regu lation, ordinance, rule, or bylaw, whether existing
as of the date hereof, previously enfarced, or subsequently enacted.
1'4.

At any time during the term or upon termination of this permit, the
Chairperson, for good cause , may require the Perrnittee to conduct at
Permittee's own cost, a Level One (1) Hazardous Waste Evaluation and a
complete abatement and disposal, if necessary, satisfactory to the
standards required by the Federal Environmental Protection Agency, the
Department of Health, and the Department of Land and Natural
Resources. Termination of this permit will not be approved by the Board
of Land and Natural Resources unless this evaluation and aba·tement
provision has been executed where required.

15.

This revocable permit shall cease and be void if the Board issues a water
license pursuant to public auction of the right to collect water from the
subject premises in accordance with section 171-58, Hawai i Revised
Statutes, as amended.

16.

The State reserves the right, subject to not less than thirty (30) days
written notice , to withdraw water from this revocable permit to meet the
following requirements as the State in its sole discretion may determine:
Constitutionally protected water rights , instream flow standards,
reservations needed to meet the Department of Hawaiian Home Lands
rights under section 221 of the Hawaiian Homes Commission Act as well
as other statutorily or judicially recognized interests relating to the right to
withdraw water for the purposes of and in accordance with the provisions
of section 171-58(d), Hawaii Revised Statutes.

17.

The Permittee shall have full responsibility for the maintenance of roads
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used within the water license area.
18.

The State reserves all hunting rights. In the event the State should
declare the whole or any portion of the Premises as a public shooting
grounds, the State reserves the right and privilege to issue written permits
to hunters, subject to rules and regulations issued by the Department of
Land and Natural Resources; provided , however, that open season shall
be coordinated with the activities of the Perm ittee on the Premises.

19.

The Permittee shall comply with all requirements of the State Water
Code, section 17 4C , Hawaii Revised Statutes, and other laws governing
water in Hawaii.

Unless the text indicates otherwise, the use of any gender shall include all
genders and, if the Permittee includes more than one person, the singular shall signify
the plural and this Permit shall bind the persons, and each of them jointly and severally.
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IN WITNESS WHEREOF, the STATE OF HAWAII, by its Board of Land and
Natural Resources, has caused the seal of the Department of Land and Natural
Resources to be hereunto affixed and the parties hereto have caused these presents to
be executed the day, month and year first above written.

STATE OF HAWAII

8 ~~~~~~!\-::::!~~~~~-
Ch air person and Member
Board of Land and Natural Res

Approved by the Board of
Land and Natural Resources
at its meeting held on
05/26/00, D-16.

(}J

PERMITTEE
ALEXANDER & BALDWIN, INC. , a Hawaii
Corporation

By~
MER\':OITH J. CHING

~Sc=:

lts___V}~C=E;...P~R=E=Sl=v=EN~T'--------And

By_&~~~~

-r_ _ _ _ _ _ _ __

~SW.LOOMIS

ASST. SECRETARY

Its

---------------

APPROVED AS TO FORM:
~

r

,;

{6/btf

J/ ( 7,
14/, 1

/l!lttd

.•

Deputy Attorney General
Dated:

-c; //[;/p 1
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EXHIBIT4

STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
LANO DIVISION

REVOCABLE PERMIT NO . S-7266

KNOW ALL MEN BY THESE PRESENTS :

0\J,\fr
, 20CO , by and between the
THAT , effective the~ day of
STATE OF HAWAII , hereinafter referred to ashe "State, " by its Board of Land and
Natural Resources, called the "Board," and East Maui Irrigation Company, Limited, a
Hawaii Corporation. hereafter called the "Permittee, " whose mail ing address is Post
Office Box 48 , Pa ia, Hawaii 96779 , agree that commencing from the 1st
day of_
July , 2000 , (" commencement date") , Permittee is permitted to enter and occupy, on
a month-to-month basis only, pursuant to section 171-58, Hawaii Revised Statutes, that
certain parcel of government land (and any improvements located thereupon) situate at
Ta x Map Key no. (2) 1-2-04:05 & 07, Koolau Fore st Reserve, Nahiku , Maui. Hawaii, as
indicated on the map attached hereto, if any, and made a part hereof, containing an
approximate area of 10 111.220 acres. more or less which parcel is hereinafter
referred to as the "Premises."
THIS PERMIT IS GRANTED UNDER THE FOLLOWING CONDITIONS :
The Perm ittee shall:

A

1.

Occupy and use the prem ises for the followi ng specified purposes only:
Right, priv ileoe. and authority for the development, diversion , and use of
water from the "Nahiku License" area , pursuant to the terms and
conditions in now expired General Lease No. L-3505.

2.

Pay, at the office of the Department of Land and Natural Resources ,
Honolulu, Oahu, or at the office of its land agent on the island where the
Premises are located , the sum of ONE THOUSAND FOUR HUNDRED
TWENTY-SIX AND 88/100 DOLLARS ($1.426.88) being the rental due
and payable on the first day of each and every month commencing July 1,
2000 and expiring on June 30, 2001.
The interest rate on any unpaid or delinquent rentals shall be at one per
cent (1 %) per month plus a service charge of FIFTY AND NO/100
DOLLARS ($50.00) per month for each month of delinquency.

:·.-: : .. ·.
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3.

Upon execution of this Permit , deposit with the Board of Land and Natural
Resources, hereinafter called the "Board," in an amount equal to two
times the monthly rental then payable, as security for the faithful
performance of all of these terms and conditions. The deposit will be
returned to the Permittee upon termination of this Permit, but only after all
of the terms and conditions of this Permit have been observed and
performed to the satisfaction of an authorized representative of the
Department of Land and Natural Resources .

4.

At the Permittee's own cost and expense, keep the government-owned
improvements located on the Premises insured against loss by fire and
other hazards, casualties, and contingencies, for the full insurable value
of those improvements. The policies shall name the State of Hawaii as an
additional insured and shall be filed with the Board. In the event of loss,
damage, or destruction of those improvements, the Board shall retain
from the proceeds of the policies those amounts it deems necessary to
cover the loss, damage, or destruction of the government-owned
improvements and the balance of those proceeds, if any, shall be
delivered to the Permittee.

5.

Give the Board twenty-five (25) calendar days notice, in writing, before
vacating the Premises.

6.

If a holdover permittee or licensee, pay all real property taxes, which shall
be assessed against the Premises from the effective date of this Permit.
In addition, a Permittee, not a holdover permittee or licensee, who has
occupied the Premises for commercial purposes for a continued period of
one year or more, shall pay the real property taxes assessed against the
Premises after the first year of the Permit as provided in section
246-36(1 )(0), Hawaii Revised Statutes.

7.

Observe and comply with al l laws, ordinances, rules, and regulations of
the federal, state, municipal, or county governments affecting the
Premises or improvements.

8.

Repair and maintain all buildings or other improvements now or hereafter
on the Premises.

9.

Obtain the prior written consent of the Board before making any major
improvements.

1O

Keep the Premises and improvements in a clean , sanitary, and orderly
condition.

11 .

Pay, when due, all payments for water and other utilities, and whatever
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charges for the collection of garbage as may be levied .

B.

12.

Not make, permit, or suffer, any waste , strip, spoil, nuisance or unlawful,
improper, or offensive use of the Prem ises.

13.

At all times with respect to the Premises, use due care for public safety
and agree to indemnify, defend , and hold harmless the State of Hawaii, its
officers, agents, and employees from and against all liability, loss,
damage, cost, and expense, including all attorneys' fees, and all claims,
suits, and demands therefor, arising out of or resulting from the acts or
omissions of the Permittee or the Permittee's employees, agents, or
officers under this Permit. The provisions of this paragraph shall remain
in full force and effect not withstanding the expiration or termination of this
Permit.

14.

Procure , at its own cost and expense , and maintain during the entire
period of this Permit, a policy or policies of commercial general liability
insurance, in an amount acceptable to the Chairperson, insuring the State
of Hawaii and the Permittee against all claims for personal injury, death,
and property damage. The policy or po licies shall cover the ent ire
Premises, including all buildings, improvements, and grounds and all
roadways or sidewalks on or adjacent to the Premises in the control or
use of the Permittee. The Permittee shall furnish the State with a
certificate showing the policy to be initially in force and shall furnish a like
certificate upon each renewal of the policy, each certificate to contain or
be accompanied by an assurance of the insurer to notify the State of any
intention to cancel any policy at least sixty (60) calendar days prior to
actual cancellation . The procuring of this policy shall not release or
relieve the Permittee of its responsibilities under this Permit as set forth
herein or limit the amount of its liability under this Permit.

15.

In case the State shall, without any fault on its part, be made a party to
any litigation commenced by or against the Permittee ( other than
condemnation proceedings), the Permittee shall pay all costs, including
reasonable attorney's fees, and expenses incurred by or imposed on the
State; furthermore, the Permittee shall pay all costs, including reasonable
attorney's fees, and expenses which may be incurred by or paid by the
State in enforcing the covenants and agreements of this Permit, in
recovering possession of the Premises, or in the collection of delinquent
rental , taxes , and any and all other charges .

Additional Conditions:
1.

The Board may revoke this Permit for any reason whatsoever, upon
written notice to the Permittee at least thirty (30) calendar days prior to
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the revocation; provided, however, that in the event payment of rental is
delinquent for§ period of ten (10) calendar days or more, this Perm it may
be revoked upon written notice to the Permittee at least five (5) business
days prior to the revocation.

..... .

2.

If the Perm ittee does not vacate the Premises upon the revocation of the
Permit by the Board, the Permittee shall pay to the State liquidated
damages at the daily rate of $3.00 or twenty percent (20%) of the monthly
rent. whichever is greater, for each day, or portion thereof, the Permittee
remains on the Premises after the date of revocation. The payment is in
addition to any other rights or remedies the Board may be entitled to
pursue for breach of contract, or for illegal occupancy, including the right
to evict the Permittee without court action, and the cost thereof to be paid
by the Permittee.

3.

If the Permittee fails to vacate the Premises upon the revocation of the
Permit, the Board by its agents, or representatives may enter upon the
Premises and remove and dispose of at Permittee's cost and expense, all
vehicles , equipment, materials, or any personal property remaining on the
Premises, and the Permittee agrees to pay for all costs and expenses of
removal and disposition.

4.

The Board may at any time increase or decrease the monthly rental by
written notice at least thirty (30) business days prior to the date of
change of rent.

5.

Any major improvements, including but not limited to buildings and
fences, erected on or moved onto the Premises by the Permittee shall
remain the property of the Permittee and the Permittee shall have the
right, prior to the termination of this Permit, or within an additional period
the Board in its discretion may allow, to remove the improvements from
the Prem ises; provided, however, that in the event the Permittee shall fail
to remove the improvements within thirty (30) calendar days , after written
notice to remove has been sent, the Board may elect to retain the
improvements or may remove the same and charge the cost of removal
and storage, if any, to the Permittee.

6.

The Board reserves the right for its agents, or representatives to enter or
cross any portion of the Premises at any time in the performance of its
duties.

7.

This Permit or any rights hereunder shall not be so ld, assigned,
conveyed , leased, mortgaged , or otherwise transferred or disposed of.

8.

It is understood that the Permittee has inspected the Premises and knows
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the conditions thereof and fully assumes all risks incident to its use.

-.

9.

The acceptance of rent by the Board shall not be deemed a waiver of any
breach by the Permittee of any term, covenant, or condition of this Permit
nor of the Board's right to declare and enforce a forfeiture for any breach,
and the failure of the Board to insist upon strict performance of any term,
covenant, or condition, or to exercise any option herein conferred, in any
one or more instances, shall not be construed as a waiver or
relinquishment of any term, covenant, condition, or option of this Permit.

10.

This month-to-month permit is effective for a period of one year from the
commencement date. It may be extended by action of the Board for
additional one-year periods. Any such extension shall have the same
terms and conditions as this permit, except for the commencement date
and any amendments to the terms, as reflected in the minutes of the
meeting at which the Board acts. Permittee agrees to be bound by the
terms and conditions of this permit and any amendments to this permit so
long as Permittee continues to hold a permit for the Premises or continues
to occupy or use the Premises.

11 .

The use and enjoyment of the Premises shall not be in support of any
policy wh ich discriminates upon any basis or in any manner that is
prohibited by any applicable federal , state, or county law.

12.

Any and all disputes or questions arising under this Permit shall be
referred to the Chairperson of the Board and his determination of these
disputes or questions shall be final and binding on the parties.

13.

Permittee shall not cause or permit the escape, disposal, or release of
any hazardous materials except as permitted by law. Permittee shall not
allow the storage or use of such materials in any manner not sanctioned
by law or by the highest standards prevailing in the industry for the
storage and use of such materials, nor allow to be brought onto the
premises any such materials except to use in the ordinary course of
Permittee's business, and then only after written notice is given to the
Board of the identity of such materials and upon the Board's consent
which consent may be withheld at the Board's sole and absolute
discretion. If any lender or governmental agency shall ever require
testing to ascertain whether or not there has been any release of
hazardous materials by Perm ittee, then the Permittee shall be responsible
for the costs thereof. In addition, Permittee shall execute affidavits,
representations and the like from ti me to time at the Board's request
concerning the Permittee's best knowledge and belief regarding the
presence of hazardous materials on the Premises placed or released by
Permittee.
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Permittee agrees to indemnify, defend, and hold the State of Hawaii, the
Board, and their officers, employees, and agents from and against all
liability, loss, damage, cost, and expense, including all attorneys' fees ,
and all claims, suits, and demands therefor, arising out of or resulting
from and use or release of hazardous materials on the premises occurring
while Permittee is in possession, or elsewhere if caused by Permittee or
persons acting under Permittee. These covenants shall survive the
expiration or earlier termination of the permit.
For the purpose of this permit "hazardous material" shall mean any
pollutant, toxic substance, hazardous waste, hazardous material,
hazardous substance, or oil as defined in or pursuant to the Resource
Conservation and Recovery Act, as amended, the Comprehensive
Environmental Response , Compensation, and Liability Act, as amended,
the Federal Clean Water Act, or any other federal, state, or local
environmental law, regulation, ordinance, rule, or bylaw, whether existing
as of the date hereof, previously enforced, or subsequently enacted.
14.

At any time during the term or upon termination of this permit, the
Chairperson, for good cause, may require the Permittee to conduct at
Permittee's own cost, a Level One (1) Hazardous Waste Evaluation and a
complete abatement and disposal, if necessary, satisfactory to the
standards required by the Federal Environmental Protection Agency, the
Department of Health , and the Department of Land and Natural
Resources . Termination of this permit will not be approved by the Board
of Land and Natural Resources unless this evaluation and abatement
provision has been executed where required.

15.

This revocable permit shall cease and be void if the Board issues a water
license pursuant to public auction of the right to collect water from the
subject premises in accordance with section 171-58, Hawaii Revised
Statutes, as amended.

16.

The State reserves the right, subject to not less than thirty (30) days
written notice, to withdraw water from this revocable permit to meet the
following requirements as the State in its sole discretion may determine:
Constitutionally protected water rights , instream flow standards,
reservations needed to meet the Department of Hawaiian Home Lands
rights under section 221 of the Hawaiian Homes Commission Act as well
as other statutorily or judicially recognized interests relating to the right to
withdraw water for the purposes of and in accordance with the provisions
of section 171-58(d), Hawaii Revised Statutes.

17.

The Permittee shall have full responsibility for the maintenance of roads
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used within the water license area.
18.

The State reserves all hunting rights. In the event the State should
declare the whole or any portion of the Premises as a public shooting
grounds , the State reserves the right and privilege to issue written permits
to hunters , subject to rules and regulations issued by the Department of
Land and Natural Resources ; provided, however, that open season shall
be coordinated with the activities of the Permittee on the Premises.

i 9.

The Permittee shall comply with all requirements of the State Water
Code, section i 7 4C, Hawaii Revised Statutes, and other laws governing
water in Hawaii .

Unless the text indicates other.vise , the use of any gender shall include all
genders and , if the Perm ittee includes more than one person, the singular shall signify
the plural and this Permit shall bind the pe rsons, and each of them jointly and severally.
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IN WITNESS WHEREOF, the STATE OF HAWAII, by its Board of Land and
Natural Resources , has caused the seal of the Department of Land and Natural
Resources to be hereunto affixed and the parties hereto have caused these presents to
be executed the day, month and year first above written .

STATE OF HAWAII

B~~

Chairperson a ~
Board of Land and Natural Resources ~
Approved by the Board of
Land and Natural Resources
at its meeting held on
05/26/00, D-16. (1J

PERM ITTEE
EAST MAUI IRRIGATION COMPANY, LIMITED ,

:YHawa ~
JOHN W. M'OXlt, J" ~

Its

SENIOR VICE PREsroM '

ASST.
Its_ _ _
_SECRETARY
_ _ _ _ _ _ _ _ _ __

APPROVED AS TO FORM :

Deputy Attorney q'eneral
Dated :

---- /
'J!

I 0/
'~l/)1·
;
1

\
, 1{: ,

•'

'\ I ' .: J

•• • ~ •• . : .~:• :'. ) :I t-:- ,
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:
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STATE OF HAWAII
COUNTY OF

M~<Ai°

)
) SS.
)

M~y

,

On this _ _J_/_::,_+__ day of
20_0_1,
before me personl3Jly_appeared
JOHN w. Hox:n!~"'
and
_ _ _ __
OAAAET
_ _w_.c_._Ht:W·
__
-to_m_e_p_e_r_s_o_n_a_lly_k_n_ow-n, who,
being by me duly sworn or affirmed, did say that such person(s) executed the foregoing
instrument as the free act and deed of such person(s), and if applicable in the capacity
shown , having been duly authorized to execute such instrument in such capacity.

---=================--.

Notary Publ ic, State of Hawaii

Va lw,· (...

L. IJ.#f..ka..oh,·rxfi

My commission expires:
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EXHIBIT 5

Electronically Filed
FIRST CIRCUIT
1CC191000019
06-DEC-2019
03:23 PM

David Kimo Frankel 5791
Honolulu, HI 96816

Attorney for the Sierra Club
IN THE CIRCUIT COURT OF THE FIRST CIRCUIT
STATE OF HAWAI'I
SIERRA CLUB,

) CIVIL NO . 19-1-0019-01 JPC
) (Environmental Court)
Plaintiff,
)
vs.
) FIRST AMENDED COMPLAINT
)
BOARD OF LAND AND NATURAL
)
RESOURCES, DEPARTMENT OF LAND )
AND NATURAL RESOURCES,
)
SUZANNE CASE in her official capacity as )
Chairperson of the Board of Land and
)
Natural Resources, ALEXANDER AND
)
BALDWIN, INC., EAST MAUI
)
IRRIGATION COMPANY, LLC, COUNTY )
OF MAUI, MAHI PONO, LLC and MAHI )
PONO HOLDINGS, LLC
)
)
Defendants.
)

----------

FIRST AMENDED COMPLAINT
INTRODUCTION

1.

As it has done annually for more than a decade, in November 2018, the board of

land and natural resources (BLNR) approved the continuation of revocable permits authorizing
East Maui Irrigation and Alexander and Baldwin, Inc. (collectively herein "A&B") to use
approximately 33,000 acres of state land and to divert millions of gallons of water daily from
East Maui streams. It did so, once again, without: the completion of an environmental impact

EXHIBIT 5

statement (EIS); evidence regarding how much water is taken from each stream; a requirement
that A&B actually measure how much water it is taking from each stream; an understanding of
the harm caused; or efforts to ensure that A&B has complied with permit conditions.
JURISDICTION

2.

This Court has jurisdiction over the claims for relief in this action pursuant to

HRS§§ 205A-6, 343-7(b), 603-21.5, 632-1, 661-1 and, and Article XI§§ 1, 7 and 9 and Article
XII§ 4 of the Constitution of the State ofHawai'i.
3.

The environmental court has exclusive jurisdiction over this case pursuant to HRS

§ 604A-2 because this proceeding arises in part under HRS chapters 343 and HRS title 12.
PLAINTIFF

4.

Plaintiff Sierra Club is a 501 (c)( 4) nonprofit corporation registered to do business

in the State of Hawai'i, with its principal place of business in Hawai ' i at 1164 Bishop Street,
suite 1512, Honolulu, HI 96813.
5.

The Sierra Club 's mission is to explore, enjoy and protect the wild places of the

6.

One of the Sierra Club's purposes is the protection of nah1ral resources, including

earth.

our streams and native aquatic life.
7.

The Sierra Club and its members seek to preserve and enjoy free-flowing streams.

8.

Sierra Club members enjoy the beauty of free-flowing streams.

9.

Sierra Club members enjoy the benefits of a healthy stream ecosystem in which

stream habitat supports native aquatic life.
10.

Sierra Club members are beneficiaries of public trust obligations imposed upon

government agencies and officials, including BLNR.
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11.

Sierra Club members hike along streams that have been or are diverted by A&B

pursuant to the continuation ofrevocable permits S-7263 (Tax Map Key (2) 1-1-001 :044 ), S7264 (Tax Map Keys (2) 1-1-001:050, 2-9-014:001 , 005 , 011 , 012 & 017) and S-7265 (Tax Map
Key (2) 1-1-002:por. 002) and S-7266 (Tax Map Keys (2) 1-2-004:005 & 007) ("revocable
permits").

12.

Sierra Club members recreate in and next to streams that have been, are, or may

be diverted by A&B pursuant to the continuation of the revocable permits.
13.

Sierra Club members have observed the conditions that adversely affect stream

habitat within the areas covered by the revocable permits.
14.

The Sierra Club and its members would be adversely affected if the revocable

permits were held over for another year.
15.

The Sierra Club and its members are harmed by the debris that litters the

landscape within the revocable permit areas.

DEFENDANTS
16.

Defendant Department of Land and Natural Resources (DLNR) is the state

agency charged with managing and administering the public lands of the State pursuant to HRS §
26- l 5(b) and HRS chapter 171.
17.

Defendant BLNR heads DLNR pursuant to HRS§ 26-15 and is an agency of the

State of Hawai ' i.
18.

Defendant Suzanne Case is the Chairperson of the BLNR and is named in her

official capacity.
19.

The main offices for DLNR, BLNR and Chair Case are in Honolulu.

20.

Defendant Alexander & Baldwin, Inc. is a for-profit corporation engaged in real
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estate development in Hawai'i.
21.

Alexander & Baldwin, Inc's main office is in Honolulu.

22.

Defendant East Maui Irrigation Company, LLC is registered to do business in

Hawai'i.
23.

Defendant East Maui Irrigation Company, LLC is the converted form of East

Maui Irrigation Co., Ltd, which received a permit to transport water diverted from East Maui
streams to Central Maui.
24.

In its articles of organization, Defendant East Maui Irrigation Company, LLC

states that its initial principal office, its mailing address and its agent address are in Honolulu.

GENERAL FACTUAL ALLEGATIONS
25.

BLNR has been approving authorizations to A&B to use approximately 33,000

acres of state land and take millions of gallons of water daily from East Maui streams therein
since 1986.
26.

BLNR has granted these authorizations annually since 1986 - except for the year

27.

In 2000, BLNR approved revocable permits S-7263 (Tax Map Key (2) 1-1-

2004.

001 :044), S-7264 (Tax Map Keys (2) 1-1-001 :050, 2-9-014:001, 005, 011, 012 & 017) and S7265 (Tax Map Key (2) 1-1-002:por. 002) to Alexander and Baldwin, Inc., and S-7266 (Tax
Map Keys (2) 1-2-004:005 & 007) to East Maui Irrigation Company, Limited, for Water Use on
the Island of Maui.
28.

In November 2009, DLNR's division of aquatic resources produced a report titled

"The Use of Hawaiian Stream Habitat Evaluation Procedure to Provide Biological Resource
Assessment in Support oflnstream Flow Standards for East Maui Streams."
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28.

According to DLNR's division of aquatic resources report titled "The Use of

Hawaiian Stream Habitat Evaluation Procedure to Provide Biological Resource Assessment in
Support of Instream Flow Standards for East Maui Streams":
a.

"Stream diversions decrease the size of the freshwater plume and therefore
make it harder for recruiting animals to detect the freshwater from their
offshore larval development areas."

b.

"In addition to the size of the freshwater plume, in many streams, a stream
mouth berm is created when deposition from wave action is greater than
erosion by stream flow .... [I]ncreased stream flow will decrease the
amount of time that stream remains closed by a berm and therefore
blocked to recruitment."

c.

"The diversion structures can be a physical barrier, create dry sections that
prohibit movement by aquatic species, or entrain animals as they attempt
to pass over the diversion structure."

d.

"From a management perspective, the maintenance of adequate stream
flow from upstream adult habitat to the stream mouth is critical for
amphidromous animals."

e.

"Typical stream diversion structures divert 100% of the water at low to
moderate flows. Under these conditions, 100% of downstream moving
individuals would be entrained by the diversion."

f.

"The streams of northeast Maui in this analysis had a range of surface
water diversions affecting their stream flow and, therefore, the amount of
instream habitat for native amphidromous animals. . . . In most cases
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where diversions did occur, the diversions blocked the stream and
captured 100% of the stream flow at low and moderate rates of discharge."
29.

In a May 17, 2010 letter to then-BLNR Chair Laura Thielen, Robert Nishimoto,

the environmental program manager for the division of aquatic resources, wrote that "native
animals are missing from a number of stream sections where they should naturally exist." He
also concluded: "The removal of stream diversions and the complete restoration of stream flow
would be the best possible condition for native aquatic animals."
30.

Since 2001, BLNR and DLNR have not required that A&B install gauges or

meters on streams to measure (a) how much water A&B is taking from each stream and (b) how
much water remains in the stream after the diversion point.
31.

BLNR has never required that A&B first use water from its own land before

taking water from state land in East Maui.
32.

In November 2017, when BLNR voted to continue the holdover of the revocable

permits, it included a condition that A&B clean up its debris.
33.

In 2018 and 2019, garbage, including discarded pipes, littered portions of the

revocable permit parcels.
33a.

In October 2018, A&B reported that it had removed one tractor, and there was

little other debris identified.
33b.

In September 2019, A&B reported that EMI removed several hundred feet ofold

pipe, several old wooden gates, remnant pieces of steel and concrete, and two large tractors.
Commission on Water Resource Management (CWRM)
34.

In May 2001, Na Moku 'Aupuni 'O Koolau Hui, Beatrice Kepani Kekahuna,

Marjorie Wallett, and Elizabeth Lehua Lapenia filed a petition with CWRM to amend the interim
instream flow standard for 27 East Maui streams.
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35.

The Sierra Club was not a party to the contested case that resulted from the Na

Moku petition.
36.

In June 2018, CWRM finally established new minimum instream flow standards

for these streams.
37.

The 2018 CWRM decision ordered restoration of free flowing water to ten

streams, including Hanehoi and Honopou -- with no diversions authorized for A&B for those ten
streams.
38.

The 2018 CWRM decision set a minimum instream flow standard for five streams

at 64% of the median base flow.
39.

The 2018 CWRM decision set even lower minimum instream flow standards for

another seven streams.
40.

The 2018 CWRM decision did not consider setting instream flow standards for

other streams in East Maui that were not part of the 2001 petitions including Puakea Stream,
Kolea Stream, Punaluu Stream, Kaaiea Stream, Oopuola Stream (Makanali tributary), Puehu
Stream, Nailiilihaele Stream, Kailua Stream, Hanahana Stream (Ohanui tributary), Hoalua
Stream, Waipio Stream, Mokupapa Stream, and Hoolawa Stream (Hoolawa iii and Hoolawa nui
tributaries).
41.

The 2018 CWRM decision did not set an instream flow standard for other streams

that are diverted in East Maui including Puakea Stream, Kolea Stream, Punaluu Stream, Kaaiea
Stream, Oopuola Stream (Makanali tributary), Puehu Stream, Nailiilihaele Stream, Kailua
Stream, Hanahana Stream (Ohanui tributary), Hoalua Stream, Waipio Stream, Mokupapa
Stream, and Hoolawa Stream (Hoolawa iii and Hoolawa nui tributaries).
42.

In setting minimum instream flow standards, CWRM did not impose a burden of
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proof on any of the parties.
43.

The 2018 CWRM decision recognized that authorizing how much water will be

allowed to be diverted offstream once the instream flow standards are met is the purview of
BLNR.
44.

Native aquatic life in East Maui depend on the flashiness of streams (from rain

events) .
45.

For those streams that are not fully restored by the 2018 CWRM decision, the

minimum instream flows do not guarantee that anything above minimum baseflows - including
flashy surges of water from rain events - will flow below stream diversions.
46 .

For those streams that are not fully restored by the 2018 CWRM decision, the

minimum instream flows do not prevent the remaining diversions from entraining native aquatic
species.
Hanehoi Stream
47.

In April 2016, Alexander & Baldwin, Inc. issued a press release in which it

announced that it was fully and permanently restoring water to a number of streams in East Maui
including Hanehoi .
48.

On April 21, 2016 Alexander & Baldwin, Inc. filed a document with CWRM in

which it committed to the abandonment of all diversions on a number of streams including
Hanehoi.
49.

The 2018 CWRM decision ordered full restoration of Hanehoi Stream.

50.

In 2019, Hanehoi Stream still had diversion structures on it that impeded the

ability of aquatic species to migrate.
51.

Hanehoi Stream has not been fully restored.
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52.

A&B continues to divert water from Hanehoi and has taken no substantive on-the-

ground steps to end the diversions from this stream.
Honopou Stream
53.

Honopou Stream is one of the streams that CWRM ordered be fully restored.

54.

An overhanging diversion leaving no pathway for native aquatic species to

migrate upstream was on Honopu Stream.
55.

Diversions remained on Honopou Stream in 2019.

BLNR's 2018 Decisionmaking
56.

At the November 9, 2018 BLNR meeting in Honolulu on the holdover of

revocable permits, the Sierra Club requested a contested case hearing.
57.

The Sierra Club followed up its oral request for a contested case hearing with a

timely written request for a contested case hearing on November 19, 2018.
58.

Alexander & Baldwin, Inc. objected to the Sierra Club's request for a contested

case hearing.
59.

At its December 7, 2018 meeting in Honolulu, BLNR voted to deny the Sierra

Club's request for a contested case hearing.
60.

Plaintiff's claims for relief arose from acts and/or omissions which occurred in the

City and County of Honolulu, State ofHawai'i.
61.

Prior to its November 9, 2018 decisionmaking on the holdover of revocable

permits, BLNR did not review, prepare, or accept an environmental assessment (EA) or EIS
analyzing the impact of the revocable pennits and the diversion of millions of gallons of water
daily from East Maui streams.
62.

Prior to its November 9, 2018 decisionmaking on the holdover of the revocable
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permits, BLNR did not know how much water A&B had taken daily from each stream upon
which it had a diversion for the past two years.
63.

Prior to its November 9, 2018 decisionmaking on the holdover of the revocable

permits, BLNR did not know how much water A&B had taken on average from each stream
upon which it had a diversion for the past two years.
64.

Prior to its November 9, 2018 decisionmaking on the holdover of the revocable

permits, BLNR did not know how much more water A&B is proposing to take or is authorized to
take on average, or daily, or at a maximum from each stream upon which it had a diversion.
65.

Prior to its November 9, 2018 decisionmaking on the holdover of the revocable

permits, BLNR did not know how much more water in total, A&B is proposing to take or can
take pursuant to the holdover authorization in 2019.
66.

Prior to its November 9, 2018 decisionmaking on the holdover of the revocable

permits, BLNR did not know what percentage of each stream's flow was being taken, or was
being proposed to take, from each stream upon which there was a diversion.
67.

Prior to its November 9, 2018 decisionmaking on the holdover of the revocable

permits, BLNR did not know whether A&B was fully complying with CWRM's 2018 decision.
68.

Priorto its November 9, 2018 decisionmaking on the holdover of the revocable

permits, BLNR did not know the cost to A&B to obtain water from alternative sources.
69.

Prior to its November 9, 2018 decisionmaking on the holdover of the revocable

permits, BLNR did not know which diversions cause the greatest threat of entrainment of native
aquatic species.
70.

Prior to its November 9, 2018 decisionmaking on the holdover of the revocable

permits, BLNR did not know what the impact to native aquatic species is when stream flow is

restored to only 64% of median base flow rather than when a stream is free-flowing.
71.

Prior to its November 9, 2018 decisionmaking on the holdover of the revocable

permits, BLNR did not know the extent to which invasive species were growing on the state
lands covered by the revocable permits.
72.

Prior to its November 9, 2018 decisionmaking on the holdover of the revocable

pennits, BLNR did not know how much trash, including discarded pipes, remain littering the
revocable permit parcels.
73 .

Prior to its November 9, 2018 decisionmaking on the holdover of the revocable

pennits, BLNR did not seek information regarding how much water A&B had taken daily from
each stream upon which it had a diversion for the past two years.
74.

Prior to its November 9, 2018 decisionmaking on the holdover of the revocable

permits, BLNR did not seek information regarding how much water A&B had taken on average
from each stream upon which it had a diversion for the past two years.
75.

Prior to its November 9, 2018 decisionmaking on the holdover of the revocable

permits, BLNR did not seek information regarding how much more water A&B is proposing to
take on average, or daily, or at a maximum from each stream upon which it had a diversion.
76.

Prior to its November 9, 2018 decisionmaking on the holdover of the revocable

pennits, BLNR did not seek information regarding how much more water in total, A&B is
proposing to take or can take pursuant to the holdover authorization in 2019.
77.

Prior to its November 9, 2018 decisionmaking on the holdover of the revocable

permits, BLNR did not seek information regarding what percentage of each stream's flow was
being taken, or was being proposed to take, from each stream upon which there was a diversion.
78.

Prior to its November 9, 2018 decisionmaking on the holdover of the revocable
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pennits, BLNR did not seek information regarding the cost to A&B to obtain water from
alternative sources.
79.

Prior to its November 9, 2018 decisionrnaking on the holdover of the revocable

permits, BLNR did not seek information regarding which diversions cause the greatest threat of
entrainment of native aquatic species.
80.

Prior to its November 9, 2018 decisionrnaking on the holdover of the revocable

permits, BLNR did not seek information regarding what the impact to native aquatic species is
when stream flow is restored to only 64% of median base flow rather than when a stream is free
flowing.
81.

Prior to its November 9, 2018 decisionmaking on the holdover of the revocable

permits, BLNR did not seek infonnation regarding the extent to which invasive species were
growing on the state lands covered by the revocable permits.
82.

Prior to its November 9, 2018 decisionrnaking on the holdover of the revocable

permits, BLNR did not seek information regarding how much trash, including discarded pipes,
remain littering the revocable permit parcels.
83.

BLNR has had the authority since 2001 to condition its approval of the

continuation of revocable permits on the requirement that A&B provide information regarding:
a. how much water A&B had taken daily from each stream upon which it had a
diversion;
b. how much water A&B had taken on average from each stream upon which it
had a diversion;
c. what percentage of each stream 's flow was being taken from each stream
upon which there was a diversion;
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d. the cost to A&B to obtain water from alternative sources;
e. which diversions cause the greatest threat of entrainment of native aquatic
species;
f.

what the impact to native aquatic species is when stream flow is restored to
only 64% of median base flow rather than when a stream is free-flowing ;

g. the extent to which invasive species were growing on the state lands covered
by the revocable permits; and
h. how much trash, including discarded pipes, remain littering the revocable
permit parcels.
84.

Prior to its November 9, 2018 decisionmaking on the holdover of the revocable

permits, BLNR did not prepare or review a systematic analysis of each stream modification
within the revocable permit area to evaluate whether native species can successfully migrate past
the modifications.
85.

Prior to its November 9, 2018 decisionmaking on the holdover of the revocable

permits, BLNR did not independently verify whether A&B was complying with the terms of the
holdover of the revocable permits.
86.

Prior to its November 9, 2018 decisionmaking on the holdover of the revocable

permits, BLNR did not independently verify whether A&B was complying with the terms of the
2018 CWRM decision.
87.

Prior to its November 9, 2018 decisionmaking on the holdover of the revocable

permits, BLNR did not assess the quality of the streams that were not part of the 2018 CWRM
decision.
88.

Prior to its November 9, 2018 decisionmaking on the holdover of the revocable
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permits, BLNR did not determine how much water A&B was diverting from each stream.
89.

Prior to its November 9, 2018 decisionmaking on the holdover of the revocable

permits, BLNR did not consider the impact of the diversions on the streams and aquatic life.
90.

Prior to its November 9, 2018 decisionmaking on the holdover of the revocable

permits, BLNR did not assess whether the permits could adversely affect the ability of members
of the Sierra Club to hike on these public lands.
91.

The November 2018 decision to holdover the revocable permits did not cap the

amount of water that can be taken out of East Maui.
92.

The November 2018 decision to holdover the revocable permits did not ensure the

flashiness of those streams which still have diversions on them.
93.

The November 2018 decision to holdover the revocable permits did not require

that A&B monitor how much water it takes from each stream.
94.

The November 2018 decision to holdover the revocable permits did not require

that A&B measure how much water flows in each stream from which it diverts water.
95.

The November 2018 decision to holdover the revocable permits did not limit the

amount of water that can be taken from Ko lea Stream, Punaluu Stream, Kaaiea Stream, Oopuola
Stream (Makanali tributary), Puehu Stream, Nailiilihaele Stream, Kailua Stream, Hanahana
Stream (Ohanui tributary), Hoalua Stream, Waipio Stream, Mokupapa Stream, and Hoolawa
Stream (Hoolawa iii and Hoolawa nui tributaries) .
96.

The November 2018 decision to holdover the revocable permits did not require

the removal or alteration of any stream modification structure within a clear timeframe
97.

The November 2018 decision to holdover the revocable permits did not require

A&B to manage public lands to reduce the spread of invasive species.
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98.

The November 2018 decision to holdover the revocable permits did not ensure

access to trails on public land.
BLNR's October 2019 Decisionmaking
98a.

On October 11, 2019, BLNR voted to continue the revocable permits for another

year.
(i)

In its October 2019 decision, BLNR took no action to protect the flow of
water within, aquatic life in, or recreational uses of, Puakea Stream, Kolea
Stream, Punaluu Stream, Kaaiea Stream, Oopuola Stream (Makanali
tributary), Puehu Stream, Nailiilihaele Stream, Kailua Stream, Hanahana
Stream (Ohanui tributary), Hoalua Stream, Waipio Stream, Mokupapa
Stream, and Hoolawa Stream (Hoolawa ili and Hoolawa nui tributaries).

(ii)

According to A&B's consultant James Parham, the diversion of water
from these 13 streams reduces habitat units on those streams from 588,000
square meters to 88,386 square meters - a reduction of 85%.

(iii)

The ditch system completely dewaters the thirteen streams 60% of the
time, leaving no water at all directly below the diversions on these 13
streams most of the time.

(iv)

In its October 2019 decision, BLNR took no action to address diversion
structures that interfere with native aquatic species (blocking migration
upstream as well as entraining larvae), facilitate mosquito breeding, take
water temporarily from streams (even if the water is not removed from the
ahupua'a), threaten the safety ofrecreational users of public land, or mar a
natural environment.
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(v)

In its October 2019 decision, BLNR did not require that A&B address or
manage invasive species on public land within the revocable permit area.

(vi)

In its October 2019 decision, BLNR did not require measurements of the
quantity of water being removed from any of the streams.

(vii)

In its October 2019 decision, BLNR did not require that the applicant
notify the community or downstream users prior to engaging in stream
work.

(viii)

BLNR's October 2019 decision was made without the benefit of a final
environmental impact statement.

(ix)

BLNR approved the continuation of the revocable permits in October
2019 even though A&B reported that up to a million gallons of east Maui
water were used daily for restrooms and for concrete.

(x)

BLNR approved the continuation of the revocable permits in October
2019 without knowing how many gallons of water the crops that have
been planted in Central Maui need daily on average.

(xi)

BLNR approved the continuation of the revocable pennits in October
2019 without knowing what percentage of each stream ' s flow was being
taken, or was proposed to be taken from each stream upon which there is a
diversion.

(xii)

BLNR approved the continuation of the revocable permits in October
2019 without knowing which diversion structures pose the greatest threat
to native aquatic species, facilitate mosquito breeding, threaten the safety
of recreational users of public land, or mar the natural environment.
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(xiii)

In its October 2019 decision, BLNR did not discuss or consider the
availability of water from alternative sources.

98b.

On October 11, 2019, the Sierra Club requested a contested case hearing on the

continuation of the revocable permits for another year.
98c.

On October 11, 2019, the BLNR voted to deny the Sierra Club's request for a

contested case hearing.
98d.

The Sierra Club followed up on its oral request for a contested case hearing with a

written request for a contested case hearing on October 18, 2019.

COUNT 1
(Defendants Violated HRS Chapter 343)
99.

Plaintiff hereby realleges and incorporate by reference all the above allegations.

100.

An EIS is required for the lease of the approximately 33,000 acres and diversion

of water from the streams that cross this land.
101.

An EIS is required for the approval of a holdover of a revocable permit of the

approximately 33,000 acres and diversion of water from the streams that cross this land.
102.

On October 24, 2018, A&B formally requested that BLNR authorize holdover of

the revocable permits.
103.

In 2003, the First Circuit Court concluded in a decision that is binding on the

defendants that "the proposal for a 30-year lease of any or all excess water that may exist after
there finally is a determination of riparian and native Hawaiian rights to the said water from
33,000 acres of state land, as a matter of law, does not constitute a minimal or no significant
effect on the environment."
104.

In 2007, the BLNR issued an order regarding ongoing stream diversions in which

it observed, "All parties now concede that an EA (and potentially an environmental impact
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statement ("EIS") must be prepared[.]"
105 .

In 2007, BLNR directed DLNR "to take all administrative steps necessary to ...

prepare an EA in accordance with HRS Chapter 343."
106.

In July 2016, BLNR ordered A&B to prepare an EIS .

107.

A&B still has not submitted a final EIS to BLNR.

108.

There is no factual or legal basis to support the proposition that A&B could not

have commenced the HRS chapter 343 process long before the 2018 CWRM decision.
109.

Since 2000, none of the defendants have prepared an EA or an EIS regarding the

use of these 33 ,000 acres of state land and the diversion of millions of gallons of water from East
Maui streams.
110.

The action does not qualify under any exemption pursuant to HAR§ 11-200-

111.

The use of more than 33 ,000 acres and the diversions authorized by the revocable

(8)(a).

permits have a significant environmental impact.
112.

By failing to review, prepare, or accept an EIS analyzing the impact of the

revocable permits and the diversion of millions of gallons of water daily from East Maui streams
prior to its decisionmaking, BLNR violated HRS chapter 343 .
113 .

By failing prepare an EIS analyzing the impact of the revocable permits and the

diversion of millions of gallons of water daily from East Maui streams when it proposed holding
over its revocable pennits for another year, A&B violated HRS chapter 343.

COUNT2
(BLNR, DLNR and Chair Case Breached Their Trust Duties)
114.

Plaintiff hereby realleges and incorporate by reference all the above allegations .

115.

BLNR, DLNR and Chair Case have trust responsibilities to conserve and protect
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Hawai'i's natural resources.
116.

BLNR, DLNR and Chair Case may compromise public rights in the resource

pursuant only to a decision made with a level of openness, diligence, and foresight
commensurate with the high priority these rights command under the laws of our state.
117.

BLNR, DLNR and Chair Case have a trust duty to ensure that prescribed

measures are actually being implemented.
118.

BLNR, DLNR and Chair Case have a trust duty to thoroughly assess possible

adverse impacts of the diversion of streams.
119.

BLNR, DLNR and Chair Case have a trust duty to seek relevant information

when rendering decisions affecting public trust resources.
120.

BLNR, DLNR and Chair Case have a trust duty to incorporate conditions in

decisionmaking that protect public trust resources.
121.

BLNR, DLNR and Chair Case have a trust duty to protect natural stream flow.

122.

BLNR, DLNR and Chair Case have a trust duty to ascertain the absence of

practicable alternative water sources.
123.

BLNR, DLNR and Chair Case have breached their trust duties.

COUNT3
(BLNR, DLNR and Chair Case Violated Their HRS Chapter 205A Obligations)
124.

Plaintiff hereby realleges and incorporate by reference all the above allegations.

125.

HRS§§ 205A-4, 205A-5, and 205A-2(b)(4)(A) require that BLNR, DLNR and

Chair Case protect valuable coastal ecosystems, from disruption and minimize adverse impacts
on all coastal ecosystems.
126.

HRS§§ 205A-4, 205A-5, 205A-2(c)(4) require that BLNR, DLNR and Chair

Case minimize disruption or degradation of coastal water ecosystems by effective regulation of
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stream diversions, channelization, and similar land and water uses, recognizing competing water
needs.
127.

BLNR, DLNR and Chair Case breached their statutory obligations.

PRAYER FOR RELIEF
The plaintiff asks for the following relief:
A.

Declare that the defendants violated HRS chapter 343.

B.

Declare that BLNR, DLNR and Chair Case breached their public trust duties.

C.

Declare that BLNR, DLNR and Chair Case violated their HRS chapter 205A

obligations.
D.

Declare invalid the BLNR's November 2018 and October 2019 decisions

approving the holdover of Revocable Permits S-7263 (Tax Map Key (2) 1-1-001 :044), S-7264
(Tax Map Keys (2) 1-1-001 :050, 2-9-014:001, 005, 011, 012 & 017) and S-7265 (Tax Map Key
(2) 1-1-002:por. 002) to Alexander and Baldwin, Inc., and S-7266 (Tax Map Keys (2) 1-2004:005 & 007) to East Maui Irrigation Company, Limited.
E.

Based on the balancing of the harms, enjoin Alexander and Baldwin, Inc. and East

Maui Irrigation Company LLC from taking more than 25.75 million gallons of water on any day
from East Maui (as measured at Honopou Stream) until completion of the HRS chapter 343
process and the proper issuance of a permit, license or lease from the BLNR.
F.

Enjoin the BLNR Defendants from authorizing the diversion of more water from

the revocable permit areas than 25.75 million gallons of water daily from east Maui streams and enjoin A&B from taking more water - unless and until:
• existing legal obligations are first fulfilled;
• the applicant(s) upholds its burden in justifying the taking of more water;
• the BLNR Defendants estimate in good faith how much water would flow in each
20

stream without diversion, how much is currently diverted, and how much more water is
proposed to be diverted from each stream;
• the BLNR Defendants require that the applicant(s) take steps to measure the amount of
water taken from individual streams;
• the BLNR Defendants ensure that freshets upon which native species depend will flow
below stream diversions, or make a finding consistent with its public trust obligations as
to why that is not necessary for the specific stream;
• the BLNR Defendants evaluate all the diversion structures and determine which
diversion structures impede the migration of native aquatic species;
• the BLNR Defendants evaluate all the diversion structures and determine which
diversion structures entrain native aquatic species;
• the BLNR Defendants evaluate all the diversion structures and determine which
diversion structures create mosquito breeding grounds;
• the BLNR Defendants require the removal and alteration of those stream modification
structures within a clear timeframe (with a proviso for extensions when compelling
reasons so warrant) that (a) are on streams that CWRM has ordered be fully restored; (b)
pose the greatest harm to native aquatic species; and (c) create mosquito breeding
grounds;
• Hanehoi and Honopou streams are fully restored with the removal or alteration of those
diversion structures that impede the migration of native aquatic species or entrain them;
• the BLNR Defendants require that A&B make efforts to control of invasive species on
the public land encompassed by the revocable permits;
• the BLNR Defendants provide some level of protection for Ko lea Stream, Punaluu
Stream, Kaaiea Stream, Oopuola Stream (Makanali tributary), Puehu Stream,
Nailiilihaele Stream, Kailua Stream, Hanahana (Hanawana) Stream (Ohanui tributary),
Hoalua Stream, Waipio Stream, Mokupapa Stream, and Hoolawa Stream (Hoolawa ili
and Hoolawa nui tributaries);
• the BLNR Defendants take steps to stop the diversion of water being used for purposes
that are not "reasonable and beneficial";
• the BLNR Defendants require the applicant(s) to fully explain and justify the amount of
water it needs, including disclosures as to how much water is needed per acre of each
21

crop, and all sources available for irrigation.
G.

Order BLNR, DLNR and Chair Case to fulfill their public trust duties.

H.

A ward the plaintiff its attorneys' fees and costs in bringing this action.

I.

Provide for such other and further relief as the Court shall deem just and proper.

Dated: Honolulu, Hawai'i, December 6, 2019.
/s/ David Kimo Frankel
Attorney for the Sierra Club
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EXHIBIT 6

IN THE CIRCUIT COURT OF THE FIRST CIRCUIT
STATE OF HAWAl 'I
SIERRA CLUB,

Electronically Filed
FIRST CIRCUIT
1CC191000019
06-APR-2021
02:39 PM
Dkt. 881 FOF

) CIVIL NO. 19-1-0019 (JPC)
) (Environmental Court)
Plaintiff,

)
)
)
)

vs.
BOARD OF LAND & NATURAL
RESOURCES ; DEPARTMENTOFLAND
AND NATURAL RESOURCES; SUZANNE
CASE, in her official capacity as
Chairperson of the Board of Land and
Natural Resources; ALEXANDER &
BALDWIN, INC.; EAST MAUI IRRIGATION,
LLC., and COUNTY OF MAUI,

) FINDINGS OF FACT AND
) CONCLUSIONS OF LAW

)
)
) Judge: Jeffrey P. Crabtree
)
) Trial started:
8/03/2020
)
Closing Arguments: 9/24/2020
)
)

)
Defendants.
_______________
)
FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.

The court rules for Defendants . Sierra Club raised legitimate questions

and concerns over the BLNR's decisions on the two hold-over Revocable Permits in
2018 and 2019; however, several broader principles and factual issues guide the court's
conclusion that the BLNR did not fail in its duties under either a constitution balancing
test or under its public trust duties.

2.

This case involves 13 streams in East Maui. Plaintiff alleges that the

BLNR violated its public trust duties by not having sufficient information and not fully
considering the impact to these 13 streams when deciding whether to renew two annual
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"hold-over" revocable permits in 2018 and 2019 for off-stream uses of stream water.
These off-stream uses include agriculture, residential customers in up-country Maui,
fire-fighting, dust-suppression, and commercial customers. Plaintiff's allegation in turn
relates to the aggregate water flowing from the license area of 33 ,000 acres of the
approximately 50,000 acres of the east Maui watershed. A related question is how
much of the diverted water is not being used, and/or is being wasted, and how should
the BLNR properly address that issue? These and other questions are all set in a
context that includes:
the historic demise of water-intensive sugar cane and the corresponding
reduction of water needed for sugar cane production and other uses. The
water needed went from 165 MGD (million gallons per day) during the
height of sugar cane production down to 126 MGD (from about 2004-2013
as sugar production declined). It dropped to 40 MGD used in 2016
and down to 24-28 MGD used in 2017;
a recent transfer of interests from Alexander & Baldwin to Mahi Pono,
which is a company starting a new and extensive diversified
agriculture venture on Maui;
BLNR's practice of using Revocable Permits (1 year maximum, with 30
days notice) to make short-term decisions (the last long-term lease
expired in 1986 and a 2001 Contested Case Hearing is apparently still
pending). This practice of continuing Revocable Permits was ruled invalid
by the Circuit Court, was then addressed by the Legislature, and is
currently on appeal to the Hawaii Supreme Court;
ongoing efforts for a 30-year lease for the watershed, including an
extensive EIS;
an aqueduct collection and distribution system built between 1870 and
1923, in an area with highly variable rainfall, and with limited ability to
timely collect data for water monitoring and water use decisions;
the interrelationship between a) the Commission on Water Resource
Management ("CWRM"), which has exclusive jurisdiction over setting in
stream flow standards and in 2018 issued a long-awaited Decision and
Order setting IIFS for 27 East Maui streams (but not the 13 at issue in this
case), and b) the BLNR;
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all the above in the context of multiple agencies, private and public
stakeholders, separate statutes, administrative regulations, and
constitutional and public trust principles;

3.

Jurisdiction. Alexander & Baldwin ("A&B") and EMI argues this court

lacks subject matter jurisdiction. Since this issue is potentially dispositive of all other
issues, the court addresses it first.
A.

First, as to in-stream values and waste: A&B/EMI argues that a)

CWRM is the primary agency for stream issues, including issues of "waste," b) CWRM
has exclusive authority to set in-stream flow standards for the 13 streams, c) this case is
a back-door effort to get BLNR to do what CWRM declined to do, d) Kauai Springs, Inc.
v. Planning Comm 'n of Cnty. of Kauai, 133 Hawai 'i 141, 172 (2014) does not render the
requirement to exhaust administrative remedies inapplicable to claims for breach of the
public trust doctrine, and e) Plaintiff has not initiated a petition regarding the 13 streams
with CWRM . A&B argues therefore that Plaintiff failed to exhaust its administrative
remedies, depriving this court of jurisdiction on both in-stream flow issues and waste
issues. See, Koga Eng'g & Const. , Inc. v. State, 122 Hawaii, 60, 91 (2010).
B.

Second, regarding the diversion structures: A&B/EMI argues

CWRM also has exclusive authority over modifying or removing in-stream diversion
structures, and Plaintiff did not request a contested case hearing regarding the
modification of stream diversions works in the EMI Ditch System.
C.

Plaintiff responds that our Constitution and appellate decisions

make clear that BLNR has independent constitutional and public trust duties to preserve
and protect our water resources in their natural state for current and future generations.
See for example, Kauai Springs, Inc. v. Planning Comm'n of the Cnty. of Kaua'i, 133
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Hawai'i 141 (2014); Pila'a 400, LLC v. Bd. of Land & Natural Res., 132 Hawai'i 247, 250
(2014 ). Plaintiff also argues that this case is about non-stream uses, not about instream
flow standards. In other words, Plaintiff argues this case is about BLNR's decision
making in granting the two hold-over Revocable Permits allowing A&B to divert water for
non-stream uses such as agriculture, residential use, etc., and that this is not the same
thing as setting in-stream flow standards, which is CWRM's responsibility and
jurisdiction .
D.

The court finds and concludes Plaintiff is correct. BLNR's decisions

and policies at issue here do not set instream flow standards for the 13 streams and
therefore do not intrude into CWRM's jurisdiction . Rather, at issue here are BLNR's
licensing decisions on how much water A&B is allowed to divert for non-stream uses.
Plaintiff's complaints center on how these decisions are being made, whether the proper
and necessary information is available, and whether the required criteria were
considered . Granting Plaintiff the relief it requests simply would not set the instream
flow standards for the 13 streams.
4.

The license or lease areas . There are four water license areas in East

Maui. From east to west, they are known as Nahiku, Keanae, Honomano, and Huelo
("License Areas") . Exhibit J-28. These four areas total about 56,000 acres, with about
33,000 acres owned by the State, and about 17,000 acres owned by EMI. Exhibit J-14
at p. 36.
5.

The streams. The Commission on Water Resource Management

("CWRM") identified at least 37 streams in the four license areas, as listed below. The
streams are generally listed in geographical order from east to west.
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a)

Nahiku license area:
1.
Makapipi Stream
2.
HanawT Stream
3.
Kapaula Stream

b)

Kea nae license area:
4.
Waiaaka Stream
5.
Pa'akea Stream
6.
Waiohue Stream
7.
Kopiliula Stream
8.
Pua'aka'a Stream (a tributary of Kopiliula)
9.
East Wailuaiki Stream
10.
West Wailuaiki Stream
11.
Wailuanui Stream (and Waikani waterfall)
12.
Kualani (or Hamau) Stream (a tributary of Waiokamilo stream)
13.
Waiokamilo Stream
14.
Ohia (or Waianu) Stream (never diverted by A&B/EMI)
15.
Palauhulu Stream (and its tributaries Hauoli Wahine and Kano)
16.
Pi'ina'au Stream Uoins with Palauhulu before reaching the ocean)

c)

HonomanO license area:
17.
Nua'ailua Stream
18.
Honomano Stream
19.
Punalau Stream (and its tributaries Kolea and Ulunui)
20.
Ha'ipua'ena Stream

d)

Huelo
21 .
22.
23.
24.
25.
26.
27.
28.
29.
30.
31 .
32.
33.
34.
35.
36.
37.

license area:
Puohokamoa Stream
Wahinepe'e Stream
Waikamoi Stream (and its tributary Alo)
Kolea Stream
Punaluu Stream
Kaaiea Stream
Oopuola Stream (and its tributary Makanali)
Puehu Stream
Nailiilihaele Stream
Kailua Stream
Hanahana Stream (and its tributary Ohanui)
Hoalua Stream
Hanehoi Stream (Huelo, also known as Puolua Stream, is a
tributary of Hanehoi Stream)
Waipio Stream
Mokupapa Stream
Hoolawa Stream (and its tributary Hoolawa iii and Hoolawa nui)
Honopou Stream (and its tributary Puniawa)
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Exhibit J-14 at pp. 40-41.
6.

The ditches. EMl's ditches generally run perpendicular to the streams.

Exhibit J-29 ; Vaught testimony, 8/12/20 A.M. Tr. at 36:10-36:21 . The ditches

generally flow from east to west, toward the central Maui plain . Exhibit J-14 at p. 38 .
Water can be diverted out of the streams and into the ditches th rough structures such
as gates , pipes, and dams, or the water can flow directly into a ditch. Exhibit J-14 at p.
50 , and Vaught testimony, 8/12/20 A.M. Tr. at 36:10-37:5 . The diversions in East

Maui are designed to capture base flow, or "the ground water contribution to stream
flow, " and not all flow of water. Strauch testimony, 8/14/20 at 110:5-110:11. Higher
flows, (such as after rain) can bypass diversion structures. These above base flow
events occur about 20-30% of the time. Strauch testimony, 8/14/20 at 112:16-112:19.
7.

The leases.

A.

The last long-term licenses were issued in the 1950s and 1960s.

After they expired, annual revocable licenses were issued by the BLNR. Exhibit J-14
at p. 37. The Revocable Permits ("RPs") in effect now were issued by the Board

starting in 2000. They are revocable on one month's notice and continue on a month to
month basis for one year unless extended by the Board . Exhibits J-1 to J-4.
B.

In early 2016, A&B announced that sugarcane cultivation was

ending and diversified agriculture was beginning . Exhibit J-14 at p. 32.
Because of this major change , CWRM reopened proceedings . In April , 2016, A&B
informed CWRM it intended to fully restore the flow of eight streams identified as
"priority" streams by CWRM and the Native Hawaiian Legal Corporation ("NHLC").
Exhibit 33 at p. 1. In July, 2016, CWRM issued an interim order in the contested case
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regarding the IIFS Petitions ordering that 10 streams remain undiverted: Waiokamilo,
East Wailuanui, West Wailuanui, Makapipi, HanawT, Waiohue, East Wailuaiki , West
Wailuaiki, Waikamoi, Kopiliula, and Pua'aka'a. Exhibit J-14 at p. 34. The Board
approved another holdover RP (Exhibit J-12 at p. 12), and imposed conditions on
A&B/EMI including a maximum diversion of 80 MGD , additional water could be
requested if needed , no water be wasted, the diverted water be used for agriculture or
County use, and no diversions would be made for the streams listed in CWRM 's 7/18/16
order. Exhibit J-12 at p. 12.
C.

The 2017 holdover RP also added conditions that A&B clean up

debris and provide a specific report regard ing removing certain diversions and pipe
repairs. Exhibit J-13 at p. 13. The re-opened CWRM hearing was in February, 2017.
D.

In 2018, holdover RPs were again approved. Exhibit J-15 and

J-16. The 2018 RP did not include a MGD limit for diversion . Instead, by this time (late

2018) CWRM had issued its long-awaited 6/18/18 D&O which set new in-stream flow
standards for many streams, which A&B was to comply with (discussed in more detail
below). A&B/EMI was ordered not to waste water, and to use all diverted water for
reasonable and beneficial use. Exhibit J-16 at pp. 7-8. The 2018 holdover RP was
unanimously approved. The Board also denied Plaintiff's request for a contested case
hearing. Exhibit J-18 at pp. 9-10.
E.

In 2019, the Board again considered a holdover RP. Exhibit 5-50

at pp. 7-9. A&B submitted a report regarding its compliance with the 2018 holdover RP

approval. Exhibit J-21 at p. 94. A&B informed the Board it had sold most of its sugar
cane agricultural land to Mahi Pono, which became a co-owner of EMI. Id. A&B also
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reported that about 27 MGD were being diverted from the license area, and was used
by Maui County for domestic use as well as for the Kula Agricultural Park, and for fire
suppression needs and Mahi Pono's diversified agriculture lands. The Board
unanimously approved the 2019 holdover. Exhibit S-50 at p. 9. The Board again
imposed additional conditions to the RPs, including:
a.

A&B submit quarterly written reports with information
on how much water was diverted monthly, broken down by
categories. Exhibit J-21 at pp. 7-8;

b.

The quarterly reports shall include updates on restoring flow
to each stream addressed in CWRM's final D&O; Id at pp. 8-9.

c.

Requiring updates on the removal of trash; Id.; and that the 13 or
14 streams not covered by CWRM's 6/18/18 D&O be cleaned of
debris and status reports provided; Id.

d.

A limit of 45 MGD of water diverted, averaged annually Exhibit
S-50 at p. 9;

F.

Another holdover RP (for 2020-2021) was apparently issued after

trial in this case, but is not part of this case.
G.

On 7/31/19, the ICA in Carmichael v. Bd. of Land & Nat. Res., No.

CAAP-16-0000071 (Haw. Ct. App. June 18, 2019) held that the holdover RPs were not
subject to Chapter 343 requirements. The Supreme Court granted cert (No. SCWC-160000071, 11/25/19), the appeal was argued, but no decision has yet issued.
8.

The water. Historically, the EMI ditch system delivered about 165 MGD

during the height of sugar cane. Exhibit J-14 at p. 158. From 2004 to 2013, the
average delivery went down to about 126 MGD. Id. Sugar cultivation ended in 2016.
Exhibit J-14 at p. 32. In the first quarter of 2020, the water delivered by EMI was down

to about 27.79 MGD on average. Exhibit J-27 at p. 8.
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9.

CWRM's 6/18/18 D&O.
A.

This context of this case cannot be fully evaluated or understood by

looking only at BLNR's actions or inactions. CWRM is an important decision-maker with
exclusive jurisdiction over multiple aspects of in-stream water standards. CWRM has
specialized staff and resources that BLNR does not have. CWRM 's decisions impact
BLNR's decision-making .
B.

Definitions. "lnstream flow standard " ("IFS") means the amount or

flow/depth of water required at a specific location in a stream system at specified times
of year to protect fishery, wildlife , recreational , aesthetic, scenic, and other beneficial
instream uses. HRS§ 174C-3. An "interim instream flow standard " ("!IFS") is a
temporary instream flow standard for immediate application, adopted by CWRM without

a public hearing. It ends upon issuing an instream flow standard. HRS§ 174C-3.
!IFS are expressed as a numeric flow rate , measured in cubic feet per second (cfs) or
million gallons per day (MGD) that must remain in the stream at a certain location.
Exhibit J-14 at p. 18.

C.

CWRM 's 6/18/18 D&O arose from 27 Petitions filed by Na Moku , a

community organization , involving some 25 streams (the number of "streams" is not
always consistent as some are considered tributaries).
D.

Before CWRM 's D&O issued in 2018 , all the East Maui streams

were subject to a "status quo" !IFS set back in 1988, per HAR§ 13-168-44. This is not
particularly helpful , since those 1988 !IFS were not based on numerous important
factors, including biological , ecological or recreational value of those streams , and are
not sufficient to protect streams. Case testimony, 8/17/20 at 48:20-48:23, and Exhibit
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S-78. Since the D&O did not address the 13 streams, it is fair to say, and the court

finds, that there were no meaningful IIFS for the 13 streams when the BLNR made its
decisions in 2018 and 2019 .
E.

CWRM 's 6/18/18 D&O fundamentally changed many streams in the

watershed.

F.

1.

Ten streams were restored to their natural and full flows
(meaning, no diversions). CWRM concluded that restoring
flow to streams across the watershed would allow more
protection for habitats and result in broader ecological
function across the watershed. Exhibit J-14 at p. 262.

2.

Five streams were restored to 64% of their median base
flow, aka "H90 flow." H90 flow is expected to provide 90% of
a stream's natural habitat. Exhibit J-14 at pp. 261-262 and
p. 188.

3.

Seven streams were designated as "connectivity" streams,
meaning restored to 20% of their median base flow. Id at p.
262. These seven streams are "gaining" streams, meaning
their flow increases as they move down , often because of
additional water entering from ground springs, and therefore
they can maintain habitat below the diversions. CWRM
specifically found that for these gaining streams, restoration
of more normal flow would not result in significant biological
or ecological gains, and the water may be better used for
non-instream uses. Id at p. 282.

4.

Finally, CWRM found that 3 streams would not have
additional significant benefits from restoration. For
example, one of the streams is below the ditch system and
has never been diverted. Id at p. 39.

CWRM 's 6/18/18 D&O stated that it was "only looking at

modifications to main stem and major diversions to accomplish the amended !IFS ... "
The Commission recognized that modifying and fine-tuning the diversions would be
addressed later, and complete removal of diversions would only be as necessary to
achieve the !IFS. Id at p. 292.

G.

Na Moku's petitions to CWRM did not involve 13 streams within the

license areas:
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.

Puakea Stream
Kolea Stream
Punaluu Stream
Ka'aiea Stream
'O'opuola Stream
Puehu Stream
Nailiilihaele Stream
Kailua Stream
Hanahana Stream
Hoalua Stream
Waipio Stream
Mokupapa Stream
Ho'olawa Stream (Ho'olawa iii and Ho'olawa nui tributaries)

Exhibit J-14 at p. 41. These are the streams at issue in the instant case.
10.

This litigation . Plaintiffs filed their Complaint in January, 2019 . The First

Amended Complaint was filed in December, 2019 ("FAC") to add a challenge to the
BLNR's 2019 approval of the holdover RP for 2020. The FAC is the operative
Complaint in this case. The opening paragraph of the FAC reads:
As it has done annually for more than a decade, in November
2018 , the board of land and natural resources (BLNR) approved
the continuation of revocable permits authorizing East Maui
Irrigation and Alexander and Baldwin, Inc. (collectively herein
"A&B") to use approximately 33,000 acres of state land and to
divert millions of gallons of water daily from East Maui streams. It
did so, once again, without: the completion of an environmental
impact statement (EIS); evidence regarding how much water is
taken from each stream; a requirement that A&B actually measure
how much water it is taking from each stream; an understanding of
the harm caused; or efforts to ensure that A&B has complied with
permit conditions.
The FAC had three counts:
A.

Count 1 alleged a violation of HRS 343. Count 1 was dismissed by

an order filed July 22, 2019, granting in part and denying in part A&B's January 28,
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2019 Motion to Dismiss, per the ICA's ruling that HRS Section 171-55 nullifies HRS
Section 343's requirement for an EA and/or EIS. Carmichael v. Bd. of Land & Nat.
Res ., No. CAAP-16-0000071 (Haw. Ct. App. June 18, 2019), and cert. granted , No.
SCWC-16-0000071 (Haw. Nov. 25 , 2019).
B.

The tria l was primarily about Count 2 of the First Amended

Complaint. Count 2 alleges a breach of the public trust. It reads in its entirety:

COUNT 2
(BLNR, DLNR and Chair Case Breached Their Trust Duties)
114.
allegations.

Plaintiff hereby realleges and incorporates by reference all the above

115. BLNR , DLNR and Chair Case have trust responsibilities to conserve and
protect Hawai' i's natural resources .
116. BLNR , DLNR and Chai r Case may compromise public rights in the
resource pursuant only to a decision made with a level of openness, diligence, and
foresight commensu rate with the high priority these rights command under the laws of
our state.
117. BLNR, DLNR and Chair Case have a trust duty to ensure that prescribed
measu res are actually being implemented.
118. BLNR, DLNR and Chair Case have a trust duty to thoroughly assess
possible adverse impacts of the diversion of streams.
119.
BLNR, DLNR and Chair Case have a trust duty to seek relevant
information when rendering decisions affecting public trust resources .
120. BLNR, DLNR and Chair Case have a trust duty to incorporate conditions
in decisionmaking that protect public trust resources.
121.

BLNR , DLNR and Chair Case have a trust duty to protect natural stream

flow.
122. BLNR, DLNR and Chair Case have a trust duty to ascertain the absence
of practicable alternative water sources.
123.

BLNR, DLNR and Chair Case have breached their trust duties.
C.

The Prayer for Relief in the FAC reads as follows .
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PRAYER FOR RELIEF
The plaintiff asks for the following relief:
A.

Declare that the defendants violated HRS chapter 343

B.

Declare that BLNR, DLNR and Chair Case breached their public trust

duties.
C.
Declare that BLNR, DLNR and Chair Case violated their HRS chapter
205A obligations.
D.

Declare invalid the BLNR's November 2018 and October 2019 decisions

approving the holdover of Revocable Permits S-7263 (Tax Map Key (2) 1-1-001 :044),
S-7264 (Tax Map Keys (2) 1-1-001:050, 2-9-014:001 , 005 , 011, 012 & 017) and S-7265
(Tax Map Key (2) 1-1-002 :por. 002) to Alexander and Baldwin, Inc., and S-7266 (Tax
Map Keys (2) 1-2-004:005 & 007) to East Maui Irrigation Company, Limited .
E.

Based on the balancing of the harms, enjoin Alexander and Baldwin , Inc.

and East Maui Irrigation Company LLC from taking more than 25.75 million gallons of
water on any day from East Maui (as measured at Honopou Stream) until completion of
the HRS chapter 343 process and the proper issuance of a permit, license or lease from
the BLNR.
F.

Enjoin the BLNR Defendants from authorizing the diversion of more water

from the revocable permit areas than 25.75 million gallons of water daily from east Maui
streams - and enjoin A&B from taking more water - unless and until:
• existing legal obligations are first fulfilled ;
• the applicant(s) upholds its burden in justifying the taking of more water;
• the BLNR Defendants estimate in good faith how much water would flow
in each stream without diversion, how much is currently diverted, and how
much more water is proposed to be diverted from each stream;

II
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• the BLNR Defendants require that the applicant(s) take steps to measure
the amount of water taken from individual streams;
• the BLNR Defendants ensure that freshets upon which native species
depend will flow below stream diversions, or make a finding consistent
with its public trust obligations as to why that is not necessary for the
specific stream;
• the BLNR Defendants evaluate all the diversion structures and determine
which diversion structures impede the migration of native aquatic species;
• the BLNR Defendants evaluate all the diversion structures and determine
which diversion structures entrain native aquatic species;
• the BLNR Defendants evaluate all the diversion structures and determine
which diversion structures create mosquito breeding grounds;
• the BLNR Defendants require the removal and alteration of those stream
modification structures within a clear timeframe (with a proviso for
extensions when compelling reasons so warrant) that (a) are on streams
that CWRM has ordered be fully restored; (b) pose the greatest harm to
native aquatic species; and (c) create mosquito breeding grounds;
• Hanehoi and Honopou streams are fully restored with the removal or
alteration of those diversion structures that impede the migration of native
aquatic species or entrain them;
• the BLNR Defendants require that A&B make efforts to control of
invasive species on the public land encompassed by the revocable
permits;
• the BLNR Defendants provide some level of protection for Kolea Stream,
Punaluu Stream, Kaaiea Stream, Oopuola Stream (Makanali tributary) ,
Puehu Stream, Nailiilihaele Stream , Kailua Stream, Hanahana
(Hanawana) Stream (Ohanui tributary), Hoalua Stream, Waipio Stream,
Mokupapa Stream, and Hoolawa Stream (Hoolawa iii and Hoolawa nui
tributaries) ;
• the BLNR Defendants take steps to stop the diversion of water being
used for purposes that are not "reasonable and beneficial";
• the BLNR Defendants require the applicant(s) to fully explain and justify
the amount of water it needs, including disclosures as to how much water
is needed per acre of each crop, and all sources available for irrigation.

II
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G.

Order BLNR , DLNR and Chair Case to fulfill their public trust duties.

H.

Award the plaintiff its attorneys' fees and costs in bringing this action.

I.

Provide for such other and further relief as the Court shall deem just and

proper.

11.

Plaintiff's criticism of the BLNR's decision-making. Plaintiff's

criticisms regarding the BLNR's decisions to allow the 2018 and 2019 holdover RPs fall
into several categories :
A.

Lack of information. The amount of water being diverted from each of the

13 streams was essentially unquantified , and the BLNR did not seek the information .

Exhibit 104 at pp. 9-11, and Case testimony, 8/17/20 at 46: 10-47:3.
B.

The Parham study. This was a study included as part of the DEIS (Draft

Environmental Impact Statement) . In essence the study concluded that because the
diversions were designed to capture so much of the water (100% of normal low flow) ,
when low flow conditions occurred diversions resulted in negative impacts on habitat up to 85% . Exhibit J-20 at p. 623, Ching testimony, 8/04/20 at 56:21-24.
C.

Lack of conditions.

The BLNR decisions did not assert any conditions to

protect the instream use for the 13 streams.
D.

Lack of justification. The BLNR did not explain any justification for allowing

less water than necessary to better support habitat in the 13 streams.
E.

Diversion structures. The BLNR did not adequately require modifications

to diversion structures that would better protect habitat, even though DLNR's own DAR
(Division of Aquatic Resources) recommended specific modifications to specific
diversion structures on specific streams. Exhibits 16 and J-21 at pp. 161-164 and

Vaught testimony, 8/12/20 P.M. at 57:22-58:13.
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F.

Where will the increased MGD come from and what impact will that have?

Regarding the 2019 hold-over RP, the diversion was going up from an average use of
about 27 MGD to potentially as much as 45 MGD. Plaintiff argues that this cannot be
allowed when the BLNR does not know which streams this water would come from and
what the impact would be. Case testimony, 8/17/20 at 46:25-47:5 and 89:5-10.
G.

Increasing the allowable MGD up to 45 MGD without really knowing how

much was needed.

12.

The BLNR's information and rationale. The BLNR argues it had ample

information to make its decisions.
A.

Farmers and potential farmers provided testimony that they needed to

know necessary water would be available over the long term. Exhibit AB-68 at p. 19;

Exhibit J-13 at p. 13; Exhibit S-38 at pp. 05, 7, 15; Exhibit S-39 at p. 12.
B.

Testimony also supported the core concepts that keeping lands in

agriculture benefitted the public interest by providing jobs, food sustainability, food
sources, strengthened the state and county economy, and dependable water was
essential to achieve those ends. Exhibit AB-68 at pp. 18-19; Exhibit S-38 at pp. 3-8,

11-12, 15, 21-22, 26-27; Exhibit S-49 at p. 4, 13-15; Exhibit S-39 at pp. 11-13.
C.

Testimony was received regarding the difficulties and uncertainties of the

historic change from sugar cane to a "roll-out" of the new model of diversified
agriculture, and the need to have enough water to help make that uncertain transition.

Exhibit AB-68 at p. 20; Exhibit S-38 at pp. 3-8; 15, 23, 25, 26-27, Exhibit S-49 at pp.
13-15; Exhibit S-39 at p.10-13.

II
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D.

The Maui Dept. of Water Supply ("MOWS") receives water from the ditch

system per contracts and MOUs. Exhibit J-14 at p. 235. CWRM concluded the
MOWS upcountry system covers over 35,000 individuals, businesses, organizations
and government facilities , with about 60% of the MOWS upcountry water being for
domestic use and 40% for agriculture.
E.

The BLNR did not increase the amount of water withdrawn . Rather, it

placed a cap of 45 MGD on average. However, A&B was only allowed to actually divert
water that was actually needed for reasonable uses. In other words , BLNR argues it
prevented waste by only allowing diversion of an amount reasonably necessary for use,
as opposed to allowing all diversion up to the 45 MGD limit. The available use
information at trial supported this argument. In 2018, A&B reported 20-25 MGD on
average was diverted. Exhibit J-16 at p. 25. In 2019, A&B reported diversions
averaging 27 MGD.

Exhibit J-21 at p. 96. In 2020, A&B reported an average of 27.79

MGD. Exhibit J-27 at p. 8. The 27.79 MGD contrasts sharply with the 126 MGD
diverted in 2013, when sugar cane still existed.
F.

Testimony at the 2018 meeting showed that the new diversified

agricultural plan was still in its formative stages. Exhibit S-39 at p. 3. A&B disclosed a
potential partner who would farm most of A&B 's land. Water needs were predicted to
be similar to A&B's existing diversified agricultural plan. Id at pp. 4-6. The BLNR
discussed its reason for not limiting the MGD for the next year. Basically this was
because it would be hard to attract new farmers needed to replace sugar with new
crops, and in any event it was doubtful that water use would drastically increase over
the next year. As for a long-term plan, that was in essence being deferred until the EIS
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was completed and the long-term lease process unfolded. Further, the BLNR placed a
condition for the 2019 hold-over RP - that no water be wasted and that all diverted
water be used for reasonable and beneficial purposes and compliance with the
amended IIFS. Exhibit J-16 at p. 8.
G.

Per CWRM 's 6/18/18 D&O , of about 30 ,000 acres of agricultural land in

central Maui, 2/3rds of it was designated as Important Agricultural Lands per HRS
Chapter 205. Those lands historically relied on water delivered via the EMI ditch
system.
H.

System losses. The CWRM D&O analyzed system losses, meaning how

much of the diverted water is lost, usually due to seepage , evaporation, and other
miscellaneous causes . CWRM decided the historical (2008-2013) amount of system
loss was 41.67 MGD or 22.7% of the water received , and that this was reasonable
under the then-circumstances, due to a practical inability to measure the water actually
lost, the nature of sugarcane cultivation, and the opinion that most of the loss was
probably due to the unlined reservoirs used by HC&S. Exhibit J-14 at pp. 215-217,
Volner testimony, 8/11/20 at 130:22-131 :4.

CWRM reasoned that since (for the time

being) the same basic system would be used for the diversified agriculture effort, the
same general amount of system loss was acceptable. Exhibit J-14 at pp. 216-217.
When Mahi Pono submitted testimony to the BLNR in October, 2019, it predicted using
an average of 45 MGD, and it allocated about 10 MGD of the 45 MGD to a category of
"Reservoir/Fire Protection/Hydroelectric/Seepage/Evaporation." Exhibit J-26 at p. 2.
This resulted in a predicted system loss of less than the 22 .7% loss CWRM considered
reasonable.
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I.

The BLNR understood that Mahi Pono's farming plan was in development,

and Mahi Pono needed a reliable amount of water to be able to attract farming tenants .

Case testimony, 8/13/20 at 190:21-191 :4.
J.

Setting the 45 MGD limit.
1.

A&B testified at the same October, 2019 BLNR meeting that after

complying with CWRM's IISF there should be about 93 MGD "excess" water in the
streams available for off-stream use. Exhibit S-51 at p. 50.
2.

The Board approved Mahi Pono's request for a cap of 45 MGD, on

average, for the next calendar year. Exhibit S-51 at pp. 55-57.
3.

The Board required A&B to provide quarterly written updates on the

amount of water used monthly, broken down by end-use. Exhibit J-21 at pp. 7-8, and
required that all water diverted be for reasonable and beneficial uses. Id at p. 8.
4.

A&B/EMI submitted its first quarterly report to the Board on April 25,

2020. Exhibit J-27. A&B reported just 27.79 MGD used on average over the first
quarter. Id at p. 8. The amount of water reportedly used for diversified agriculture was
only 2.50 MGD on average. Id. The court finds and concludes that the amount of water
actually used by Mahi Pono in the first quarter of 2020 for diversified agriculture was
less than the amount it predicted, and this fact does not mean it was improper for the
BLNR to rely on Mahi Pono 's initial estimates in setting the 45 MGD limit. Mahi Pono
was essentially starting from scratch , during a historic change, in a new market where
the actual use of water depends on variables that Mahi Pono has little control over.
Realistically, the court concludes that Mahi Pono deserves some time and mileage to
gain experience and figure things out.
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5.

Further, the quarterly report also showed an average of 16.44 MGD

attributed to "Reservoir/Fire Protection/Evaporation/Dust Control/Hydroelectric."
Exhibit J-27 at p. 8. The same report showed a column for "system losses" of 22.7%
of water delivered, which averaged 6.31 MGD for the first quarter. Id. To summarize,
the amount of current system losses includes 6.31 MGD plus some unknown amount
from the 16.44 MGD "Reservoir" column. Ching testimony, 8/04/20 at 38:21-39:13.
The amount of system loss is currently more than 22 .7% of water deliveries. However,
the current water losses occur after the water leaves the EMI system and is distributed
on the farm. Id. CWRM recognized that while system losses of over 20% might meet
industry standards, modern agribusinesses should invest in better and more efficient
infrastructure. Exhibit J-14 at p. 22. In that vein, Mahi Pono testified it would invest
$20 million to install more efficient irrigation systems. Exhibit S-51 at p. 8.
6.

Given all these factors, and applying the law discussed in the COL,

the court finds and concludes it was reasonable for the BLNR to put a 45 MGD limit on
how much water A&B could withdraw for the 2020 calendar year. The court cannot fault
Mahi Pono or BLNR for wanting a "cushion" of available water that might be more than
what was actually used was preferable to running short of water needed to support Mahi
Pono's developing diversified agriculture plan. This is particularly true where the D&O's
new requirements had to be met first (restoring all or parts of many streams), when
even at a maximum of 45 MGD , this was still far less than in 2013, and was less than
50% of the estimated 93 MGD available after CWRM's IISF were satisfied.

II
II
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J.

Weighing the potential harm to stream habitat against the benefits of

continuing to divert water from the 13 streams.
1.

Of the 13 streams Plaintiff identifies in this case as not addressed

by the CWRM 6/18/18 D&O, one of them, Puakea Stream, is a tributary of the Pa'akea
Stream -- which was addressed in the D&O. Exhibit J-14 at pp. 136-140. The court is
not aware of any evidence in this case that water from Puakea Stream is actually
diverted . The court spent significant time trying to understand this issue, but was
unable to come to a firm conclusion one way or the other. However, the precise status
of this one stream does not impact the court's final conclusion(s), and thus the court
declines to make any specific findings as to whether this stream is diverted at all.
2.
at p. 41.

The other 12 streams at issue are all in the Huelo license area. Id

Ayron Strauch, Ph.D., a hydrologist for CWRM, testified to the Board that the

other 27 streams for which CWRM's 6/18/18 D&O re-established full or partial flow,
were the largest and most important streams in the area. Exhibit S-39 at p. 37.

Dr.

Strauch testified in the instant trial that his job is to prioritize streams to establish
instream flow standards. Strauch testimony, 8/14/20 at 161 :3-11. Dr. Strauch was a
highly qualified witness with extensive experience and the court found him credible.
Putting it simply, not all streams are the same in terms of their importance to the water
system's health as a whole. To the court, this may have been the most important single
piece of information introduced during the entire trial.
3.

In evaluating the impacts on habitat, the Division of Aquatic

Resources provided a report called "The Use of Hawaiian Stream Habitat Evaluations
Procedure to Provide Biological Resource Assessment in Support of lnstream Flow
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Standards for East Maui Streams" on November 20, 2009 ("DAR Report"). The DAR
report used a model called the Hawaiian Stream Habitat Evaluation Procedure
("HSHEP") to predict the overall "habitat units" that would occur in each stream with and

without stream diversions. Exhibit S-19 at pp. 2-4. Per the DAR report, 64% of a
stream 's median base flow, or H90 flow, is the minimum flow to provide suitable
conditions for growth, reproduction, and recruitment of native stream creatures.
Exhibit J-14 at p. 173. H90 flow is expected to provide 90% of the natural habitat in a

stream. Id at p. 171.
4.

DAR also advised CWRM that restoring suitable flow to a single

stream is better than inadequate flow to multiple streams. Exhibit J-24 at p. 3. DAR's
advice was based on "the 'biggest bang for the buck' concept , placing priority on
streams with the greatest potential to increase suitable habitat for native species." Id.
DAR also advised CWRM that restoring streams that are spread out geographically
provides more protection and better ecosystem function across East Maui. Exhibit J23 at p. 1.

5.

Diverted streams can still have water flow as a result of rainfall, and

if they are gaining streams, they can gain water from springs or other sources as they
move down below a diversion. Strauch testimony, 8/14/20 at 111:12-17. Mr. Strauch
spends a lot of time in streams on Maui, and the court found his testimony particularly
reliable.
6.

In sum, at the November 2018 meeting, it was reasonable for the

Board to allow A&B to continue to divert water from the "13 streams," where, on one
hand , returning water to the streams was not guaranteed to result in "H90" flow, and
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therefore, was not guaranteed to restore sufficient habitat to native species. Barring
diversions from the 13 streams could mean A&B would be forced to reopen diversions
in the Keanae and Kahiku areas that were previously closed. On the other hand,
continuing to allow the 13 streams to be diverted did not necessarily mean that native
species would not be able to migrate in those streams if there was sufficient flow from
freshets and storm events. This is a classic balancing and the court is persuaded and
finds and concludes that applying the applicable law (see COLs, infra), it was not
unreasonable for the BLNR to balance these considerations as it did.
7.

The evidence at trial was clear that even when streams have been

diverted for years , they will likely recover if and when flows are returned. Kido
testimony, 8/3/20 at 88:3-14. No contrary expert testimony was produced.

K.

The Parham report.
1.

As described briefly above, Plaintiff relies heavily on the Parham

report to establish that inadequate consideration was given to the negative impact on
stream habitat when stream flow is diverted substantially or entirely cut off.
2.

A&B's DEIS was published by the Office of Environmental Quality

Control ("OEQC") in September, 2019. Exhibit J-21 at p. 4. The entire DEIS as
published by OEQC was stipulated into evidence at trial as Exhibit J-20. The DEIS
contained a report called the "Assessment of the Environmental Impact of Stream
Diversions on 33 East Maui Streams using the Hawaiian Stream Habitat Evaluation
Procedure (HSHEP) Model" prepared by James Parham, Ph.D. of Trutta Environmental
Solutions, LLC (the "Parham Report"). Exhibit J-20 at p. 568. The Parham Report
attempted to quantify the amount of habitat for stream animals in the IIFS streams
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under various scenarios, and it predicted that if the 12-13 non-I IFS streams were fully
diverted they would lose 85% of their predicted habitat.

However, the Parham Report

also concludes that, "[f]rom a habitat availability perspective, the 2018 !IFS does a good
job at improving instream habitat over a wide range of streams. " Exhibit J-20 at p. 632.
So again we see evidence that the 6/18/18 D&O, in addressing the most important 27
streams, improved instream habitat generally regardless of the exact posture of any of
the 12-13 non-llFS streams.
3.

The court finds and concludes that given the above factors, the

Parham Report raises issues that should be considered as part of fulfilling public trust
duties. However, the Board 's decision here was consistent with balancing. On one
hand there is potential but likely not permanent harm from continued diversion of the 1213 non-llFS streams. On the other hand , there are important benefits to ensuring
sufficient water is available for agriculture and domestic use.
L.

The feasibility of alternative sources of water.
1.

The court is not aware of any evidence from any source that there

is any present realistic alternative to the EMI ditch system providing the necessary
water for upcountry residents and Mahi Pono's farmers on Maui's central plain.
2.

CWRM had discussed alternative sources of water in its 6/18/18

D&O, and found that while sugar cultivation historically used 70 MGD of ground water
from wells on HC&S's fields to irrigate its crops (20 to 30% of all water used),
groundwater would be significantly reduced from historic levels when changing to
diversified agriculture. Exhibit J-14 at p. 219. Reasons: reduced recharge of the
groundwater aquifer due to lower levels of irrigation from diverted east Maui streams,
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the uncertain tolerance of diversified agricultural crops to brackish water, and the higher
costs of pumping groundwater. Id at p. 273.
3.

The court is not aware of any evidence that groundwater could or

would realistically change the current essential need for water via the ditch system.
Exhibit J-20 at p. 177.

4.

Per the above, the court finds and concludes it was reasonable for

the BLNR not to require Mahi Pono to rely on using groundwater to irrigate its crops in
2019 .
M.

Balancing recreational uses with off-stream uses.
The court assumes that the continued diversion of the 12-13 non-I IFS

streams negatively affects Plaintiffs' enjoyment of those streams. There is
unquestionably a qualitative difference between hiking beside a thriving stream versus
walking up a dried-out former stream bed. However, the court again returns to the
balancing involved in this case. 27 streams were completely or substantially restored
by the 6/18/18 D&O. They were considered the most important streams, where
improvements would have a disproportionate impact across the entire water system,
including the license area where the 12-13 streams in this case are located. The court
concludes and finds this is a reasonable balancing, especially during this period of
historic change where the needs of diversified agriculture are still difficult to estimate ,
habitat destruction from insufficient stream flow appears reversible , broad watershed
improvements have been achieved, and no EIS is required for hold-over RPs per the
ICA's ruling in Carmichael. Further, the Board imposed reasonable conditions on the
clean-up of all streams, as discussed below.
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N.

Negative impacts.
1.

Plaintiff argues that the BLNR should not have approved the

continued holdover of the RPs absent a detailed analysis of the harm caused by
diversion structures. The court understands the argument, and the court agrees it could
sometimes be helpful to have that information; however, the court finds it is simply
unrealistic given the time pressures of a hold-over RP process. Further, it is not as
though the issue is being cast aside and ignored. An extensive EIS is in progress in
connection with an expected long-term lease, which will undoubtedly address impact on
habitat, and related modifications to or removal of diversion structures because of their
impact on stream creatures. Given these realities , the court concludes the Board was
reasonable in deciding it had sufficient information to make what everyone expected
would be a short-term decision .
0.

Deadline for removal or alteration of stream diversion structures.
1.

The CWRM 6/18/18 D&O specifically states that the CWRM will

decide how diversions will be modified in a subsequent process. Exhibit J-14 at p.

292. Diversions only need to be modified if necessary to accomplish the IIFS and allow
for the passage of stream biota. Id. Diversions need not be removed unless necessary
to achieve the IIFS. Id.
2.

Removal of diversion structures may cause more environmental

harm than leaving them in. Ching testimony, 8/04/20 at 17:17-23. It was reasonable
for the BLNR to allow the CWRM to continue its process of determining what
modifications are needed for which diversion structures.
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3.

Removal of diversion structures can require permits and

permissions from multiple government entities, which makes setting any firm deadlines
problematic.
4.

Plaintiff failed to show that the balance of harms requires the BLNR

to place deadlines on the removal of specific diversion structures.
5.

Given the above, the court finds and concludes the BLNR was not

required to place a deadline on A&B for the modification of diversion structures to
comply with the IIFS.
P.

The BLNR was not required to find out how much water is specifically

taken from each of the 12-13 streams.
1.

No doubt, it would help everyone involved if all or most of the

streams had real-time gauges which could be monitored remotely. The court
envisioned a system like a modern train station or electrical grid, with walls of digital
displays, and "switching stations" so the supervisor could send water from anywhere to
anywhere by the click of a mouse, and thereby reliably meet all in-stream and off
stream uses simultaneously. Someday perhaps, but clearly not now or anytime soon.
2.

In the meantime, Plaintiff did not show it would be reasonable, let

alone necessary, for the BLNR to require stream gaging on the non-I IFS streams to
measure how much water A&B is taking from each stream.
3.

Maintaining the equipment needed to accurately gauge streams

requires constant supervision. Stream "flow" is calculated using data gathered from
multiple, fixed points within a stream, but Hawaii's "dynamic streams . . . are constantly
eroding" and equipment does not always stay in place. Strauch testimony, 8/14/20 at
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98:3-99:22. The watershed area contains "difficult conditions" including "rapidly eroding
watersheds, watersheds that have gaining and losing reaches that make measurements
difficult relative to the equipment," and accessibility is limited by "the availability of roads
and trails." Strauch testimony, 8/14/20 at 98:13-22.
4.

All of the approximately 12 gaging stations that the Water

Commission maintains in the East Maui license areas must be visited in person in order
to retrieve the data. Strauch testimony, 8/14/20 at 100:18-25. The amount of water
taken from any given stream varies by day, and water must be taken where it is
available. Ching testimony, 8/04/20 ay 65:2-13.
5.

Given the above, the court finds and concludes Plaintiff has not

shown that requiring information on the amount of water taken from each stream before
allowing decision-making is simply impractical at present, or that having that information
would demonstrably benefit the decision-making on the two hold-over RPs at issue.
Q.

Removal of trash and debris from the license areas.
1.

In 2017, the BLNR required A&B to clear debris in the license

areas, beginning with the more accessible areas and next to the streams. Exhibit J-16
at p. 27. The Board kept the same condition in 2018. Id at p. 8. Status reports for
each year basically indicated that work crews were instructed to identify potential
material not serving any function. It appears that over time, A&B reported that several
hundred feet of old pipe, along with other debris , had been removed . Plaintiff/members
have identified what they consider to be trash, but evidence at trial was that at least
some and perhaps most of these old pipes are dilapidated but still functional parts of the
EMI ditch system . Strauch testimony, 8/14/20 at 171:14-173:7, 161:22-163:12.
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Other items cannot be removed without an evaluation by CWRM . Strauch testimony,

8/17/20 at 91 :8-91 :23.
2.

Per the above, the BLNR's conditions regarding trash removal in

2018 and 2019 were reasonable .
R.

The public trust does not require Plaintiff's requested relief.
1.

Plaintiff asks this court to maintain the "status quo" by preventing

A&B from diverting more than 27 MGD from East Maui . JEFS No. 808 at 65.
2.

However, the court heard testimony from Grant Nakama, the vice

president of operations for Mahi Pono, that a cap of 25 MGD would have a "high
detrimental impact" on the roll-out of Mahi Pono 's farming operations. Nakama

testimony, 8/13/20 at 19:19-20:3. The remaining acreage of crops to be planted would
likely need to be put on hold, and would impact Mahi Pono's future farming plan. Id.
3.

Imposing a cap on the total amount of water that can be diverted

also caps the amount that can be used by Mahi Pono while also providing sufficient
water to the County of Maui . During times of low rainfall and higher water use , the
County rel ies heavily on diverted water. Pearson testimony, 8/14/20 at 26:7-18 . The
County's water use cannot safely be limited based on past averages, because the
County needs flexibility in the amount of water it is able to use from the EMI system. At
times it will need more than at other times. Id . Clearly the County's needs are a
legitimate public trust interest, so applying a cap of 27 MGD does not support the
broader, comprehensive goals of the public trust.
S.

The balance of harms does not support a permanent injunction.
1.

As discussed above, even if the 12-13 streams were perpetually
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dry, there are other streams which CWRM has decided are ecologically more important,
which more broadly support the health of the water shed, and which provide habitat for
native species in the same license areas as the 12-13 streams.
2.

Also as discussed above, even dry streams are likely to recover if

flows are ever returned .
3.

Plaintiff has not shown that placing a deadline on the removal,

alteration , or abandonment of stream diversions is necessary to prevent irreparable
harm .
4.

Plaintiff has not shown that the beauty of the streams is in danger

of irreparable damage.
5.

Per the above, the balance of harms weighs against a permanent

injunction invalidating the hold-over RPs and capping the amount of water that can be
taken from the license areas.
CONCLUSIONS OF LAW
A.

The Public Trust Duties.
1.

The Public Trust imposes a dual mandate on the State to both

protect water resources, and to make maximum reasonable beneficial use of the State's
water resources .
2.

The public trust doctrine has been incorporated into article XI,

sections 1 and 7 of the Hawai'i Constitution. See In re Water Use Permit Applications,
94 Hawai'i 97 , 132 (2000) ("Waiahole I").

II
II
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3.

Haw. Const. art. XI , § 1 states:

For the benefit of present and future generations , the State
and its political subdivisions shall conserve and protect Hawai'i's
natural beauty and all natural resources, including land, water, air,
minerals and energy sources, and shall promote the development and
utilization of these resources in a manner consistent with their
conservation and in furtherance of the self-sufficiency of the State .
All public natural resources are held in trust by the State for the benefit of
the people.
4.

Haw. Const. art. XI , § 7 specifically relates to water resources ,

stating that: "The State has an obligation to protect, control and regulate the use of
Hawaii's water resources for the benefit of its people."
5.

"[A]rticle XI , section 1 of the Hawai'i Constitution requires the state

both to 'protect' natural resources and to promote their 'use and development.' The
state water resources trust thus embodies a dual mandate of 1) protection and 2)
maximum reasonable and beneficial use." Waiahole I, 94 Hawai 'i at 138-39 (emphasis
added).
6.

This "dual mandate" means that the State must not always choose

maximum protection. While the State should "protect public trust uses whenever
feasible ," the Hawai'i Supreme Court does not define "feasible" in this context as
"capable of achievement. " Id . at 141, 141 n.39 (emphasis added).
7.

Resource protection is but one of several cons iderations the State

must make in carrying out its public trust duties. Id. at 142.
8.

The Hawai 'i Supreme Court has identified several distinct uses that

are specifically intended to be protected by the public trust, including the maintenance
of water in its natural state, domestic uses, and the exercise of Native Hawaiian
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traditional and customary rights. Id. at 136-37. Reserving water to the Department of
Hawaiian Homelands is another public trust use. In re Wai'ola o Mokola'i, Inc., 103
Hawai'i 401, 431 (2004).
9.

Domestic uses such as drinking water are considered "as among

the highest uses of water resources." Waiahole I, 94 Hawai'i at 137.
10.

Regarding "use, " the Court has also recognized that "[t]he public

has a definite interest in the development and use of water resources for various
reasonable and beneficial public and private offstream purposes, including agriculture."
Waiahole I, 94 Hawai'i at 141 (citation omitted). "Therefore, apart from the question of
historical practice, reason and necessity dictate that the public trust may have to
accommodate offstream diversions inconsistent with the mandate of protection , to the
unavoidable impairment of public instream uses and values ." Id. "[A]rticle XI, section 1
does not preclude offstream use, but merely requires that all uses, offstream or
instream, public or private, promote the best economic and social interests of the people
of this state. " Id. (emphasis added).
11.

"[T]here are no 'absolute priorities' between uses under the public

trust, so the state and its subdivisions must 'weigh competing public and private water
uses on a case-by-case basis,' according to any standards applicable by law." Kauai
Springs, Inc. v. Planning Comm'n of Cty. of Kauai, 133 Hawaii 141, 172 (2014 ). A
"higher level of scrutiny" is applied to proposals for private commercial use. Id.

II
II
II
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B.
The standard of care under the public trust is the standard of
reasonableness required of a trustee.
12.

'The duties imposed upon the state [under the public trust] are the

duties of a trustee and not simply the duties of a good business manager. " Matter of
Conservation Dist. Use Application HA-3568, 143 Hawai'i 379 , 402 (2018). A trustee's
duties include:
(a) the duty to preserve trust property using the care and skill of a person
of ordinary prudence. Ching v. Case, 145 Hawai'i 148, 177 (2019); Matter of Estate of
Dwight, 67 Haw. 139, 146 (1984).
(b) the duty to administer the trust solely in the interest of the beneficiary.
Ahuna v. DHHL, 64 Haw. 327, 340 (1982). In administering the trust, the trustee must
exercise ordinary prudence, (or exercise any greater skill if the trustee holds itself out to
possess such skill). Restatement (Second) of Trusts § 174 (1959).
(c) the duty to "use reasonable skill and care to make trust property
productive, or simply ... act as an ordinary and prudent person would in dealing with his
own property. " Id. (citation omitted).
(d) the duty to comply with the terms of the trust. Awakuni v. Awana , 115
Hawai'i 126, 135 (2007) (agreeing that "the extent of the duties of a trustee depends
primarily upon the terms of the trust.")
13.

The standard of "reasonable prudence" does not require perfect judgment.

"We understand that a trustee is not expected to be infallible in his judgments or
decisions." Ahuna, 64 Haw. at 340; see also Restatement (Second) of Trusts§ 174
cmt. b ("Test of prudence. Whether the trustee is prudent in the doing of an act
depends upon the circumstances as they reasonably appear to him at the time when he
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does the act and not at some subsequent time when his conduct is called in question.").
C.
The Board's decision is presumed valid, and the burden is on the
plaintiff to prove that the Board did not act as a reasonably prudent fiduciary.

14.

The Board's 2018 and 2019 decisions at issue here did not result from a

HRS§ 91 -9 contested case. Rather, the Board's 2018 and 2019 decisions were made
in the regular course of the Board 's open meetings, held pursuant to HRS§ 92-3.
15.

In an HRS§ 91-9 contested case, the agency may only consider matters

within the "record " when making its decision. HRS§ 91-9(g). The "record" in a
contested case includes only certain categories of documents and evidence that are
specifically set out by HRS § 91-9(e )(1 )-(6).
16.

Special rules of evidence apply to contested cases . HRS§ 91-10 . HRS§

91-10(4) governs the ability of an agency to judicially recognize certain facts within their
specialized knowledge. HRS§ 91-10 (5) requires that the "degree or quantum of proof
shall be a preponderance of the evidence."
17.

In contrast, in an open meeting held pursuant to HRS§ 92-3, the Board is

required to "afford all interested persons an opportunity to submit data, views , or
arguments, in writing, on any agenda item. The [B]oards shall also afford all interested
persons an opportunity to present oral testimony on any agenda item."
18.

The Board's powers include the right to dispose of water rights by permit

for temporary use on a month-to-month basis under those conditions which will best
serve the interests of the State, HRS§ 171-58(c), and may allow the permit to continue
on a month-to-month basis for additional one year periods . HRS§ 171-55.
19.

Thus, certain requirements that are specific to HRS § 91-9 contested

cases do not apply to this case.
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20.

In an HRS§ 91-9 contested case, findings of fact and conclusions of law

are required. HRS§ 91-12. There is no requirement that the Board render findings of
fact and conclusions of law with respect to any disposition of water rights or permits that
it makes in the regular course of the exercise of its powers during a Chapter 92
meeting .
21.

A person aggrieved by a final decision and order in a contested case may

appeal to the circuit court for appellate review. HRS§ 91 -14(a)-(b). By statute, the
reviewing court must apply certain standards of review to the agency's final decision.
HRS§ 91-14(g)(1)-(6).
22.

In this case , the plaintiff is not appealing a decision following a contested

case, but has filed a declaratory action pursuant to HRS§ 631-1 seeking a declaration
that the Board, by a decision made in an open meeting pursuant to HRS§ 92-3,
violated the public trust.
23.

Whether the public trust has been breached is a question of fact for which

the plaintiff bears the burden of proof. See, e.g., Ching, 145 Hawai'i at 179 ("Typically,
whether a fiduciary acted prudently-or in other words, as a reasonably prudent
fiduciary-is a question of fact."); Kelly v. Oceanside Partners, 111 Hawai'i 205 , 234
(2006) (party arguing that agency breached its public trust duties had burden of proof).
24.

Agency decisions affecting public trust resources carry a presumption of

validity. Waiahole I, 94 Hawai'i at 143. A court will take a "close look" at the action to
determine if it complies with the public trust doctrine, but it will not supplant its judgment
for that of the agency. Id. at 144.

II
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25.

The court is guided by the "principle that decisions of administrative

bodies acting within their sphere of expertise are accorded a presumption of val idity."
Ka Pa'akai O Ka'Aina v. Land Use Comm'n, State of Hawai'i, 94 Hawai'i 31, 40 (2000).
26.

The DLNR, headed by the Board, manages, administers, and exercises

control "over the public lands, the water resources , ocean waters, navigable streams ...
and all other interests therein and exercise[s] such powers of disposition thereof as may
be authorized by law." HRS§ 171-3(a). The license areas and management of
streams are therefore squarely within the Board's "sphere of expertise."
27.

While the balancing of public and private uses begins with a presumption

in favor of "public use, access, and enjoyment," (In re Waiola O Molokai, Inc. , 103
Hawai'i 401, 432 (2004)), the public trust does not require that the 12-13 streams all be
"fully protected " before any water can be diverted . The Hawai'i Supreme Court
recognized that "reason and necessity dictate that the public trust may have to
accommodate offstream diversions inconsistent with the mandate of protection , to the
unavoidable impairment of public instream uses and values." Id . at 432 (emphasis
added) (quoting Waiahole I, 94 Hawai'i at 141.
28.

The public trust requires that all uses, offstream or instream, public or

private, promote the best economic and social interests of the people. Waiahole I, 94
Hawai'i at 141, 9 P .3d at 453.
29 .

Plaintiff relies heavily on Kauai Springs, 133 Hawai'i at 174-175 for items

an "applicant" for water must prove. Kauai Springs, however holds that the "framework"
it presents is not mandatory and does not preclude other analytical approaches that are
consistent with the public trust doctrine. Id. at 174, n.25.
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30.

The discussions in Kauai Springs and Waiahole I are instructive as to the

"general principles and factors that an agency must consider when reviewing a permit
for the use of a public resource," (see Kauai Springs, 133 Hawai'i at 171 ). The cases
do not describe the degree of proof that the Board should require before approving the
holdover of a revocable permit under HRS § 171-55 or HRS § 171-58.
31 .

Although applicant had the burden before the Board , Plaintiff now has the

burden to show that the Board's decision was not reasonable.
32.

The "threshold burden" on A&B was to prove "its actual water needs for its

proposed futures uses 'insofar as circumstances allow."' In re Waiola O Molokai, Inc. ,
103 Haw. 401,438 (2004) (quoting Waiahole I, 94 Hawai'i at 161.
33.

The lack of complete information, even potentially useful information, does

not prohibit the Board from allowing offstream use. Instead, the [agency] must apply, in
its own words, "a methodology that recognizes the preliminary and incomplete nature of
existing evidence," . . . and, indeed, incorporates elements of uncertainty and risk as
part of its analysis. Such a methodology, by its nature, must rely as much on policy
considerations as on hard scientific "facts. " Waiahole I, 94 Hawai'i at 158-59.
34.

"[B]esides advocating the social and economic utility of their proposed

uses, permit applicants must also demonstrate the absence of practicable mitigating
measures, including the use of alternative water sources." Waiahole I, 94 Hawai'i at
161, 9 P.3d at 473.
35.

"Considering whether alternative water resources are practicable innately

requires prioritizing among public trust resources ." In re Water Use Permit Applications,
105 Hawai'i 1, 20 (2004) ("Waiahole II"). CWRM determined there were no reasonable
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alternatives to using stream water; the only possibly "practicable" alternative was
groundwater pumped from wells on the former HC&S fields. The information before the
Board also demonstrated that the rate at which groundwater is recharged would likely
be much lower than under sugar cultivation , especially given that much of the fo rmer
HC&S lands were not being irrigated.

For the above and other reasons stated at the

hearing , it was not unreasonable for the Board to prioritize amongst trust resources by
allocating EMI ditch water to A&B/Mahi Pono for the proposed beneficial uses, and
allowing the finite groundwater resource to be preserved for future uses.
36 .

When the matter before the agency "involves an allegation of harm that is

not readily ascertainable, the [agency] may nevertheless permit existing and proposed
diversions of water if [the applicant] can demonstrate that such diversions are
reasonable-beneficial notwithstanding [the potential harm.]" In re Contested Case
Hearing on Water Use Permit Application Filed by Kukui (Molokai), Inc., 116 Hawai 'i
481, 499 (2007).
37 .

Here , there was substantial testimony and information provided to the

Board regarding the water available for allocation (after the CWRM 's IIFS were met) for
the diversified agricultural needs of A&B, Mahi Pono, and the County of Maui.
38.

In addition to upholding the public trust, the Hawai'i Constitution directs

the State to "conserve and protect agricultural lands, promote diversified agriculture,
increase agricultural self-sufficiency and assure the availabil ity of agriculturally suitable
lands. " Haw. Const. art. XI , §3 .
39.

Here, there is no dispute that water diverted by A&B was being used for

diversified agriculture on land zoned for agriculture. There is also no dispute that
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approximately 22,254 acres of the former HC&S lands have been designated as
Important Agricultural Lands ("IAL") pursuant to HRS Chapter 205, Part Ill. By statute,
Important Agricultural Lands:
(1) Are capable of producing sustained high agricultural yields when treated and
managed according to accepted farming methods and technology;
(2) Contribute to the State's economic base and produce agricultural
commodities for export or local consumption; or
(3) Are needed to promote the expansion of agricultural activities and income for
the future, even if currently not in production.
40.

It was reasonable for the Board to find that providing water for A&B, Mahi

Pono, and the County's diversified agriculture operations would provide jobs, grow the
economy, keep agricultural lands productive, prevent agricultural lands and the
infrastructure supporting them from falling into disrepair, and promote food
sustainability.
41.

The Board was not required to force Mahi Pono to plant only crops that

are tolerant to brackish water or require the least amount of water. Doing so is not in
the interest of promoting diversified agriculture, which the Hawai'i Constitution directs
the Board to do. Likewise, given the early stages of Mahi Pono's operations, it was
reasonable for the Board to allow Mahi Pono flexibility in using its business judgment to
choose the crops it would cultivate.
42.

Given that hold-over RPs are allowed, per the above FOFs, the court

concludes the Board had enough information to reasonably conclude that allowing the
continued holdover of the two RPs for one year each would be in the public interest and
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meet the Board's constitutional duty to conserve and protect agricultural lands and
promote diversified agriculture and other beneficial uses.
43.

Authorizing the two hold-over RPs for additional one-year periods did not

impair the Board 's ability to restore more water if warranted , and did not impair the
Board's ability to hold A&B to task if it was not honoring the permit conditions.
44.

"Lastly, if the impact is found to be reasonable and beneficial , then in light

of the cumulative impact of existing and proposed diversions on trust purposes , the
applicant must implement reasonable measures to mitigate this impact. " Kauai Springs,
133 Hawai'i at 173.
45.

While a public trustee should "protect public trust uses whenever feasible ,"

"feasible" does not merely mean "capable of achievement. " It still requires the
balancing of benefits and costs . Id . at 141 n.39.
46.

The management of stream diversions and enforcement of the D&O is

within CWRM 's responsibilities . HRS § 174C-5 (the general administration of the water
code rests with the CWRM); HRS§ 174C-93 ("No person shall construct or alter a
stream diversion works, other than in the course of normal maintenance, without first
obtaining a permit from the commission .")
47.

In Waiahole I, the CWRM determined that it could not calculate the "exact

relationship" between instream flows and ecological benefit due to the lack of scientific
knowledge, and so it set an IIFS that it deemed "practicable ." 94 Hawai'i at 147. The
Supreme Court remanded for the CWRM to make a determination based on what would
protect the instream values of the streams based on the best available information . Id .
at 156-57.
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48.

Waiahole I did not hold that no offstream diversions will ever be allowed

from streams without amended IIFS. Rather, CWRM may decide to allow continued
offstream use despite a definitive instream flow standard: "At the present time, we hold
only that the Commission's inability to designate more definitive instream flow standards
neither allows the prolonged deferral of the question of instream use protection nor
necessarily precludes present and future allocations for offstream purposes." Id. at 159.
49.

In this case, it is undisputed that none of the streams are in a designated

water management area, and therefore , discussion of what is required for a water use
permit is inapposite.
50.

A trustee's duty to monitor trust property is also based on a standard of

reasonableness:
It is self-evident that an obligation to reasonably monitor trust
property to ensure it is not harmed is a necessary component
of this general duty, as is a duty to investigate upon being made
aware of evidence of possible damage. This obligation inherently
includes a duty to make reasonable efforts to monitor third-parties'
compliance with the terms of agreements designed to protect trust
property.
Ching, 145 Hawai'i at 177-78.
51.

Plaintiff argues that the CZMA applies to this case (see Count 3 for

details) insofar as it sets out requirements for the "Coastal Zone Management Area"
which includes all lands of the State. HRS§ 205A-1 . This claim was hardly mentioned
during trial, and was mentioned in only one conclusory statement in Plaintiff's closing
argument.
52 .

Plaintiff generally alleges that the Board "did not exercise an overall

conservation ethic, practice stewardship, minimize impacts, or effectively regulate ."
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[JEFS No. 808 at 62-63]. "Conservation" means "the protection , improvement and use
of natural resources according to principles that will assure their highest economic or
social benefits." Waiahole I, 94 Hawai'i at 139.
53.

Conditioning the use and development of streams on "conservation"

requires that all uses, offstream and instream, public or private, also promote the best
economic and social interests of the people of the state. Id. at 141.
54.

As discussed above in the context of balancing interests, the evidence

supports the conclusion that the Board properly carried out its "conservation" mandate
by weighing competing interests and making reasonable decisions to promote the
economic and social interests of the people of the state.

Plaintiff's claims that the

Board violated the "conservation" mandates of the CZMA are thus without merit.
55.

Injunctive relief. Even if plaintiff were to prevail on the merits of its public

trust and CZMA claims, the court is not obligated to issue the mandatory and prohibitory
injunctions prayed for. An injunction is an extraordinary remedy. Morgan v. Planning
Dept., County of Kauai, 104 Hawai'i 173, 188, 86 P.3d 982, 997 (2004). "The
appropriate test in this jurisdiction for determining whether a permanent injunction is
proper is: (1) whether the plaintiff has prevailed on the merits; (2) whether the balance
of irreparable damage favors the issuance of a permanent injunction; and (3) whether
the public interest supports granting such an injunction." Pofolk Aviation Hawaii, Inc. v.
Dep't of Transp. for State, 134 Hawai'i 255, 261 (App. 2014), aff'd on other grounds,
136 Hawai'i 1 (2015) (internal quotation marks and citation omitted). Here, Plaintiff has
not prevailed on the merits, and even if Plaintiff did prevail on the underlying merits, per
the above FOF the court concludes the balance of harms does not require an injunction,
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and since hold-over RPs for these water rights are currently allowed without
environmental review per Carmichael, and per the multiple FOFs above, the court
concludes the public interest in granting the two hold-over RPs is at least as strong as
the public interest in denying the hold-over RPs.
56.

Here, as discussed above in the FOF , the evidence shows and the cou rt

concludes that the 12-13 streams are not likely to suffer irreparable harm from the
temporary impact of the two hold-over RPs at issue.
57 .

Relief.
A.

The public interest and the balancing of harms weighs against

issuing a permanent injunction limiting the amount of water that can be diverted from
the license areas to the "status quo" level of 27 MGD , or requiring the Board to re-visit
its decision-making on the 2 RPs in order to gather more information. The court
concludes and finds these remedies would likely have negative effects for Mahi Pono
the company, and to the people that Mahi Pono employs, the farmers who lease land
from Mahi Pono, and the County. The negative effects extend to leaving important
agricultural lands fallow, and missing opportunities to significantly increase Hawaii's
food diversification , independence and sustainability. Against this likely harm one
weighs the issue of waste , and the harm to habitat and loss of beauty in the 12-13 non11 FS streams.

B.

Waste. As explained above in more detail, the court ultimately

concludes that in the context of temporary 1-year hold-over RPs , and with the context of
Mahi Pono's new agricultural model, CWRM's determination that the level of on-farm
waste was acceptable is sufficient to support the Board 's balancing decision . It is not all
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the information one would like to have about water waste, and there is additional
information the Board could but did not request. That said, there is no clear evidence
that having the additional information would or should have made a difference in the
Board 's decision-making on the two RPs at issue under the circumstances of this case.
For example, there was no evidence that the waste identified as "on farm" waste was
unreasonable in light of industry norms or the particulars of farming on Maui . Another
example: the only potentially major improvement shown by the evidence that would
significantly and reliably reduce wasted water during the storage phase would be to line
all the storage reservoirs . This is a costly solution that likely would not even be
designed and completed before the RP expired . Bottom line: the court concludes the
Board had enough information to make rational and informed decisions on the 2 RPs at
issue. Further, the Board ordered that waste be avoided . As Mahi Pono develops its
plans and practices, the court draws the inference that more data will become available
to help guide upcoming decisions about both using water and avoiding waste .
C.

Habitat. This issue has also been discussed in these FOF but in

summary, CWRM's D&O has gone a long way to re-establishing habitat in the license
area of the 12-13 streams, there is evidence the 12-13 streams are gaining streams
which will support habitat as the streams descend, there is no evidence of a dire die-off,
and there is evidence that if the 12-13 streams are ultimately restored, partially or fully,
more habitat and creatures will return. All these and other factors discussed in the
FOFs weigh against this court finding for Plaintiff, or otherwise ordering injunctive relief,
or ordering the Board to re-examine its decision-making for the 2 hold-over RPs.

II
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58.

To the extent any of these findings of fact are deemed conclusions of law

or conclusions of law are deemed findings of fact, they shall be so construed and given
the full effect intended.
59.

Except as otherwise noted , each of the findings of fact set forth herein has

been proven by a preponderance of the evidence.
60 .

To a substantial but not exclusive extent, the court's FOFCOL used many

of the State's proposed FOFCOL as a foundation. The court is aware that many
additional FOFs could have been issued; however, the court made the findings the court
thought were necessary, and declined to make findings on all issues raised in the
parties ' proposed FOFCOL. The fact that the court did not make a finding or conclusion
on an issue raised by a party does not mean the court made a contrary finding on that
point, by inference or otherwise. The court unfortunately does not have time to check
and include each "winning" FOFCOL by each party, and so many proposed FOFCOL
drop out even if they might have merit. For example, exhibits were introduced and legal
authorities provided that were considered and analyzed but not expressly cited above.
A trial judge is only required to make brief and pertinent findings . It is not necessary to
over-elaborate or particularize facts . The trial court must include enough subsidiary
facts as necessary to disclose to the appellate court the steps and facts by which the
trial judge reached his or her ultimate conclusion . Upchurch v. State, 51 Haw. 150, 155
(1969). "As to the adequacy of the trial court's findings , an appellate court will consider
whether the findings are sufficiently comprehensive and pertinent to the issue to form a
basis for the conclusion of law and whether they are supported by the evidence."
Ventura v. Grace, 3 Haw. App . 371, 374 (1982) (citing Palama v. Sheehan , 50 Haw.
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298 (1968); Shannon v. Murphy, 49 Haw. 661, 426 P.2d 816 (1967)). The court
believes it has complied with this standard .
61.

If any party concludes that further FOFCOL are critical in order to prevent

a remand for further findings , that party should inform the court before the Judgment is
entered so that the court can consider the issue.

DECISION AND ORDER
Based on the above Findings of Fact and Conclusions of Law, it is HEREBY
ORDERED, ADJUDGED AND DECREED that:
1.

Judgment shall enter in favor of all Defendants on all claims alleged in the

First Amended Complaint filed herein on December 6, 2019 .
2.

There are no other remaining parties or claims or issues to be resolved.

3.

To the extent there are any remaining parties or claims, they are hereby

dismissed without prejudice.
DATED: Honolulu, Hawai'i, April 6, 2020
/s/ Jeffrey P. Crabtree

Judge of the Above-Entitled Court

Sierra Club v. BLNR; 1CC 19-1 -0019 (JPC); First Circuit Court;
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2.

DLNR's contested case heming rul es :ire li,tecl under Chapts:?r 13- l. l·I;\ R. ancl can be obtained frorn
the DLNR Admi11i st rati ,c Proceeding, oni._-e (Ii' at it, \\Cb,i!i::
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;\J, 111akrials. including this form. sha ll be subrn ittecl in three (3) photocop ies

A. PETITIONER
(If there arc multip le petitione rs. use one form for eac h.)
1. Name

~~I

Sierra Club
Address
P.O. Bo.\ 2577
Email
ha\\ aii.chapt er:ci'sierrncl ub.oric:

'

l
I
I

---1I

I
j

Contact Person

i'vlarti TO\rnsencl

-L City
Hono lul u

5. State and ZJP
fl! 96803

7. Phone

8, Fax

I

I

!
'i

( 808) 538-6616

B. ATTORNEY (if represented)
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:

C. SUBJECT MATTER
17. Board Acti on Being Contested

CONTINUATlON OF REVOCABLE PERMITS S-7263 (TAX MAP KEY (2) 1-1-001:044), S-7264
(TAX MAP KEYS (2) 1-1-0 01:050, 2-9-014:001, 005, 011, 012 & 017) AND S-7265 (TAX MAP
I<EY (2) L-L-002:POR. 002) TO ALEXANDER AND BALDWIN, IN C., AND S-7266 (TAX MAP
I<EYS (2) 1-2-004:005 & 007) TO EAST MAUI IRRIGATION COMPANY, LIMITED, FOR WATER
USE ON THE ISLAND OF MAUI
18. Board Action Date

Novembe r 13. 2020

~ 9. Item No.

I

D-8

t20. Any Specific Statute or Rule That Entitles Petitioner to a Contested Case

~1. Any Specific Property Interest of Petitioner That Is Entitled to Due Process Protection
Decades ago, the 1--Iawai'i Supreme Court held that an agency hearing is required where a
permit "adversely affects the constitutional ly protected rights of other interested persons who
have followed the agency's rules governing participation in contested cases." Pele Def. Fund v.
Puna Geothermal Venture, 77 Ha wai' i 64, 68, 881 P.2cl 1210, 1214 (199 1L). Becau se the Sierra
Club's rights to a contested case heari ng are constitutionally based, the Hawai'i Supreme
Court's decision in ln re Mc1ui Elec. Co., 141 1--Iawai'i 249,408 P.3d 1 (20 17) pro vid es the
straight-forward analytical framewo rk to determine whether the GLNR ,:hould conduct a
conLested case he:1 ri ng.
I.
The Sierra Club Seeks to Protect Property Within the Meaning of the Due Process Clause
of the State Constitution.

"T he legitimate claims of entitlement that constitute property interests are ... created
and their dimensions are defined by existing rules or understanding that stem from an
ind epe ndent source such as state law-rules or understanding that secure certain benefits and
that support claims of entitlement to those benefits." Maui Elec., 141 1--Iawai'i at 260,408 P.3cl
at 12. The property interests that th e Sierra Club seeks to protect are founded upon three
bases.
A. The Sierra Club's Members Have the Right to Use Water From Free-Flowing Streams.
Sierra Club members enjoy the right to use water from free-flowing streams. HRS§ 7-1
provides "The people shall also have a right to drinking water, and running water, and the
right of way. The springs of water, running water, and roads sha ll be free to all , on all lands
granted in fee simple." This right is enjoyed by Sierra Club members who live and own
property adjacent to streams in the area covered by the revocable permits as well as members
who do not. Sierra Club members have riparian rights and/or appurtenant water rights . These
are property rights protected by the due process clause of the State Corn;titution.
Sierra Club members enjoy the streams that were the subject of the Jun e 20, 2018
Commission on Water Resource Management (CWRM) decision and oraer, including 1-Ianehoi
Stream. They also use and enjoy the 13 streams that were no t part of the recent CWRM
proceedings. Sierra Club membe1·s own property, live next, and enjoy to streams that flow
within the area covered by the re vocab le permits.
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The di version of the se s t reams adversely affects riparian rights and/or appurte nant
rights. Th e di versio n of these streams adversely affects the abi lity of Sierra Club members to
use stream water for domestic and gardening purp oses, en joy their natura l be a uty, observe
and gather aquati c life, wade and/or swim.
8. The Sierra Club' s Members Ha ve Rights Protecte d by Articl e XI §9 of th e State
Constitut ion.
The right guaranteed by Article XI § 9 ofthe Hawa i'i State Constitution "is a substantive
right" w hich "is a legi timate entitlement stemming from and shaped by independent sources of
sta te law, and is thus a property interest protected by clue process." Maui Elec., 141 Hawai'i at
260 -61, 408 P.3d at 12-13. "Thus, w here a so urce of state law- s uch as: article XI, section 9 grants any party a s ub stantive right to a benefit- such as a cl ean and h,:!alth fu l environ me nt
- that party gains a legitimate entit leme nt to that benefit as d efin ed by .:tate law, and a
property in terest pro tected by due process is created. In other words, the s ubs ta n tive
component of artic le Xl, sect ion 9 th at we recognized in Ala Lo op is a protectable property
interest und er o u r preced e nts.. . . [T]h e property interest created by article XI, section 9 is
s hap ed by all s tate laws relating to environmental quality." lei . at 264,408 P.3d at 16.
The Sierra Club's m e mbers have th e righ t to a clean an d hea lthful environment ( including
"conservation, protection and e nh ancement of natural resources") as defined by HRS chapters
171,343 an d 205A - just as the Sierra Clu b had rights pursuant to HRS chapter 269 in Maui
Elec. These rig h ts are adverse ly affected by any action by the BLNR that fails to inc lud e
s ufficien t in for mation and ana lys is.
l.

HRS § 17 1-58 is a law re lating to environmental qu.:=llity.

HR S§ 171-58 is a law relc1ting to e nvi ronmental quality, in clu ding t·h e "conservatio n,
protection and en hancement of natural resou rces. "
First, in determining vvhether a lc1 w is re lated to env ironmen tal quality, the Hc1wai 'i
Su pre me Court has relied on the legislature 's identification of laws re late d to environmental
quality when it enacted of HRS§ 607 -25. Cty. of Ha w . v. Ala Loop Homecwners, 12 3 Hawa i'i
39 1, 410 , 235 P.3d 1103, 1122 (2010). Each chapter cited in HR S§ 607 -25 "imp le m ents the
guara ntee of a clean and healthful environme nt establ is hed by article XI, sectio n 9.'' Id . See also
1986 Haw. Sess. Laws Act 80 , § 1 at 104-105. HRS§ 607-25(c) id e ntifi es HRS chapter 171.
Second, the legis lature specified that a ll cases arising from title 12 of w hich HRS chapter
171 is a part - are s ubjec t to th e jurisdiction of th e environmenta l court. HR S§ 60 4A-2 (a). Th is
legis lative de termination a lso demonstrates that this law that governs the use o f th e state 's
pu b li c trust natural resources is a la w relating to enviro nm e ntal quality.
Thi rd, HRS cha p ter 171 implements Hawai'i State Constitution Art. XI,§ 2, w hich rec1cls in
r elevant part: "T he legisl ature sha ll vest in one or more executive boards or commissions
powers for the management of natural resources own eel or contro ll ed by the State, and such
powers of disposition th ereof as may be provided by law.'' This provision was drafted by the
framers of the first state constitution in 1950 and went into effect at state hood. The frame rs
were concerned about "the p reservation of certain natural resources .. . . Hence, th e
impo rtance of p la cing fair ly rigid restr ictions on the administration of these assets."
Committee of th e Whole Re port No. 22 in 1 Proceedings of the Constitutiona l Convention of
Hawaii of 1950 at 335 (1950). Pu rsuant to Articl e XI § 2, the 1962 state legis latu re cod ifi ed the
laws th at govern the administration c1ncl management of t he s ta te's lands into RLH chapter
103A, w hi ch later became HRS chapter 171 . See 1963 Supp leme nt to Revised La ws of Hawaii
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1955 at 485; Act 32, 1962 Sess ion Laws of Haw. Thus, HRS chapter 171 is a law relating to the
preservation of natural resources.
Fourth, HRS§ 171-58 relates to the conservat ion, protection and e t: hancement of natural
resources." HRS§ l 71-58(c) a ll ows certain uses that do no t affect "the \''..Jlurn e and quality of
water or biota in the stream." HRS§ 171-58(e) requires that a lessee "develop and implement
a watershed managem ent plan" that prevents "the degradation of surface water and gro und
water quality") ; Senate Stand. Com Rep. 2984, 1990 Senate Journal at 12 17.
Finally, in granting holdover approvals to Alexander and Baldwin and East Maui
irrigation (co ll ectively "A&B") pursuant to HRS§ 171-58(c)(1), BLNR imposed conditions on
A&B and EM!. These conditions demonstrate that BLNR's position is that HRS§ 171-58(c)
relates to environmental quality, including the conservation and protection of natural
resources. See Maui Elec., 408 P.3d at 17.
2.

HRS chapter 343 is a law relating to environmental quality.

In rendering any decision made pursu;_rnt to HRS chapter 171 (w hich involves the use of
state land), the BLNR must comply with HRS chapter 343. Like HRS chapter 171, HRS chapter
343 is referred to in both HRS§ 607-25 and 604A -2(a). There can be doubt that its co ntent
relates to environmental quality .
The "right to a cl ean and healthful environment includes the right that explicit
consideration be given to" environmental issues in BLNR's decision -makin g, as provided for in
HRS chapter 343 See Maui Elec., 408 P.3cl at 17. Th e Sierra Club's right includes the right that
an environmental impact stateme n t be prepared pursuant to HRS chapter 343 before state
land is used and millions of ga ll ons of water taken from public streams.
3.

HRS chapter 205A is a la w relating to environmental quality.

In rendering any decision made pursuant to HRS chapter 171, the BLNR m ust also comp ly
with HRS chapter 205A. See HRS§ 205A-4 and 205A-5(b) . The Hawai'i Supreme Court has
aln°ady definitely ruled that HRS chapter 205A "is a comprehensive State regulatory scheme to
protect the environment and resources of our shore lin e areas." Morgan v. Planning Dep't, 104
I--lawai 'i 173, 181, 86 P.3d 982,990 (2004). HRS chapter 205A is also id e ntified in HRS§ 60725(c), the statute that reflected "th e legislature's determination that chapter 205 is an
environmental quality law" in Ala Loop, 123 Hawai 'i at 410,235 P.3d at 1122.
The "right to a clean and healthful environment includes the right that specific
consideration be given to" th e objectives and policies of HRS§ 205A-2. See Maui Elec., 408
P.3d at 17; HRS§ 205A-4 and 205A-5(b). That includes s pe cific consideration of HRS§ 205A2 ( c) ( 4) (D) (" Minimize disruption or degradation of coastal water ecosystems by effective
regulation of stream diversions, channelization, and similar land and water uses, recognizi ng
competing water needs").

C. The Sierra Club' s Members Ha ve Rights Protected by Article XII§ 4 and Article XI§§ 1
and 7 of the State Constitution.
The Sierra Clu b has the right to ensure that the public trust resources id entified in Article
XII § 4 and Article XI§§ 1 and 7 of the Hawai 'i State Constitution are pro•:ected. These
constitutional provisions afford members of the public the right to enfo:·,:e them, see e.g., Kelly
v. 1250 Oceanside Partners, 111 Hawai'i 205 , 140 P.3cl 985 ( 2006), Pele Def Fund v. Paty, 73
Haw. 578,837 P.2cl 1247(1992) and Ching v. Case, 145 Hawai'i 148,449 P.3d 1146 (20 19).
Members of the public are beneficiaries of the trust. As such , their const ituti onal interests are
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adversely affected vvhen th e BLNR a ll ows water to be di ve rted from s treams in ways that
cause sign ificant harm. Be fore authori z ing di ve rs io ns, th e BLNR must understand ho w much
water is being taken from each stream and w hat the impacts are to those streams.
II.

The BLNR Must Conduct a Contested Case Pro ceeding.

Given that th e Sierra Club has multiple bases for establis hing a protectable "property"
interest, a contested case h earing is the most appropriate procedure for thes e rights to be
protected . Th e Hawa i' i Supreme Court has explained that three factors need to be balanced in
determining w hat procedures should be em ploye d (a nd t herefore whe ther a contested case is
the appropriate procedure) : "(1 ) th e private interest whic h will be affected; (2) the risk of an
erroneous deprivation of suc h in terest through the procedures actually used, and t he probable
va iu e, if any, of additional or a lterna tive procedural safeguards; and (3) the governmental
inte rest, including the burden that additional pro cedura l safeguards wo; tld entail." Maui Elec,
141 Hawa i' i at 265,408 P.3d at 17.
A.

The Diversion s Adverse ly Affect the Sierra Clu b and its Mem bers.

The Sierra Club is a m e m bers hip o rgan ization a dvocat in g for the protection o f our uniqu e
natural environm en t. Form ed in 1968, the Ha wai'i Chapter of th e Sierra Club ha s over 5,000
m e mbers t hroughout th e Hawa ii a n Island s. The Sier ra Club's members are direc tly affected by
the holdo ver of the revocab le permits. They live alo ng a nd d raw water from the streams in t he
li cense area for residential and farmin g purposes. They enjoy the streams in the li cense area
for their recreational and spir itual importa nce. This includes, but is not limited to, hiking,
fi s hing, swimming, and other recreational uses in and around t he streams of th e proposed
li ce nse area .
T he Sie rra Club's interests are harmed by these di ve rsio ns . DLNR's d ivis ion of aq uati c
resources has concluded that the dive rs ions of East Maui strea ms harm aquatic life. Our
members have seen strea ms run dry fo r long per iods of time w hile A&B has di ve rte d them.
The se di ve rsion s harm our me mbers ability to use and en joy free-flowing streams. BLNR has
never clarified w heth er th e permits give A&B an ex clusi ve right to occ upy the land; i.e. to
exc lud e others . To th e ex te nt tha t th e permit allows A&B to exclude Sierra Club members from
hiking on s tate land , thei r rights are ad ve rsely affected.
B.

A Conteste d Hearing is the Best Mean s to Protect the Public In terest.

The risk of erroneous deprivation of the Sierra Clu b's ri ghts are hig'.1 and there is no
better m ea ns of ens uring that these ri g hts a r e protected (s hort of going t o court).

l.

Existing BLNR pro ced ures have failed to protect strea ms.

Existin g pro cedu r es have not a ll owe d for the protection of 13 strea ms. A&B and EM!
continue to divert millions of gallons of water from free-flowing streams without any
substantive review by BLNR. BLNR has failed to address the prob lems cause d by divers ion
structures on public land. It has failed to take m ea nin gfu l c1ction to ge t trash clea n ed up. It has
failed to ensure that A&B an d EM! fulfill their burden . It has turned a blind-eye to the water
that is no used. BLNR n ee cl s accurate and complete information in order to make an inform e d
decision.
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2.

A contesled case heari ng on the holdover provides :iro ce dura l

protections.
A contested case pro cee ding wou ld allow for a factual record to be d eve loped. "A
contested case hearing is similar in m any respects to a trial before a jud~e: the parties have th e
r ight to present evidence, testimony is taken under oath, and witnesses are subject to cross
examination . It provides a high level of procedural fairness and protections to ensure that
decisions are made based on a factual record that is developed through a rigorous adversaria l
process." Mauna Kea Anaina Hou v. Bel. of Land & Nat. Res., 136 Hawai'i 376,380,363 P.3d
224,228 (2015). A contested case hearing provides procedural protections to all parties. A
contested case can ensure that a dec ision is based exclusive ly on evidence in the record. It
precludes ex parte communication. A contested case is an effective means of resolving
disputed facts. And it a llows for deliberate de cision making rather than hasti ly crafted ;rnd
vague conditions.
If the Sierra Club is denied a contested case hearing ancl then sues over BLNR's decision, a
trial wou ld likely not take place for more than 18 months --after the term of this permit has
exp ired.

3.

The CWRM proceeding did not protect the Sierra Cl,.1b's interests.

It wou ld be a mistake to assume that the Sier ra Club's interests were addressed or
protected in the recently concluded CWRM proceedings.
First, th e Sierra Club was not a party to the CWRM proceedings, w hich were initiated in
200 l.
Second, many of the streams that Sierra Club members use in the a1-ea covered by the
revoecible pen_11its were not a cl dressed in an y way in the CWRM proceecl ng.
Third, in setting minimum instream flo w sta ndards , CWRM did not impose a burden of
proof on any of th e parties. In contrast, w hen rendering a decision as to wheth er a llow a
private corporation to use public trnst resources , th e BLNR must impose on A&B the burden to
(a) justify the diversions "in li ght of the purpose s protected by the trust." In re Water Use
Permit App li cations, 94 Haw . 97, 9 P.3d 409,455 (2 000) ,md (b) show the diversions will not
in ju re the rights of others. Hawaiian Commercial & Sugar Company v. Wailuku Sugar Company,
15 Ha w. 675,689 (1904). App li catio n of thi s sta ndard should provide greater protection of
our streams.
C.

BLNR ha s Substantial Interests in Conducting c1 Contested Case.

The BLNR has a substantial in terest in making deliberate decisions when it comes to
public trust land. "Und er public tru st prin cip les, the Stc1te as trustee has th e duty to p ro tect
and maintain the trust prop e rty and regulate its use . Presu mptively, this duty is to be
implemented by devoting the land to actual public uses, e.g., recrea tion. Sa le of the prop erty
wou ld be permissibl e only where the sale promotes a valid pub li c purpose."State by Kobayashi
v. Zimring, 58 Haw. 106, 121, 566 P.2d 72:i, Tl5 ( i 977). See also Kell y v. 1250 Oceans id e
Partners, 111 Hawai 'i 205, 231140 P.3cl 985, 101 l. (20 06) (p ubli c trust d uty requires ;,gency
to "ensure that the prescribed measures are actually being impl emented"); Mauna Kea, 136
Hawai ' i at 414,363 P.3d at 262 (concurring opinion of! Pollack, joined by Wi lson and
McKenna) (trustee must "fu lfill the State's affi rm ative co nstitutional obLgations"). The BLNR's
decision must be made "with c1 leve l of openness, diiigence, and foresight commensurate with
the high priority these rights command under the laws of our state." In Re Water Use Permit
A lications, 94 Hawai'i 97,143, 9 P.3d 409,455 2000 . When actin as a trustee, BLNR
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"must make its findings reasonably clear. The parties and th e court shou ld not be left to guess,
w ith respect to any material que st ion of fact, or to any gro up of minor matters that may have
cumulative significance, the precise finding of the agency... Clarity in the agency's de cision is
al l the more e ss ential in a case s uch as this w here th e agency perfo rms as a publi c trustee and
is duty bound to demonstrate that it has pro perly exercised the discretion vested in it by the
constitution and the stat ute." lei . a t 1 58-59, 9 P.3d c1t 469-70 (2000)(citation s and internal
quotation marks omitted). These val ues are best assured in the context ofa contested case. A
co nteste d case hearing cou ld answer question s with testimony give n und e r oath like:
• ho w much wo uld A&B hc1ve to pay for water if water from these parce ls was not availab le to
A&B (the avoided cost) ?
• ho w mu ch would it cost A&B to install meters that es tim ated how much water it was
di ve rting daily from each stream?
• how much water is A&B diverting from each stream 7
• how much water is a va ilabl e to A&B from its own land ?
• how much water from East Maui has &B actual ly been use d the past three years and how
much is p re di cted to be used this coming year 7
• is aquat ic li fe harmed when c1 stream flow s at 64% of'rnedian base flm," s (BFQ5 0) rather than
when the stream is free-flowing 7
• ho w much water taken from east Maui streams is lost due to ev;:i p oratio n and see pc1ge?
• how much garbc1ge - in cludi ng discarded pipes - remain s on the public land that A&B is
using?
Please keep in mind that BLNR r etains a p roperty interest in the Eas l Maui lrr igc1tion
system and can a uth orize the use of t he system to provid e water to Maui County for its ex istin g
uses .
122. An y Disagreement Petitio11er May Han with an Application before the Board
See the Sie rra Clu b's October 15, 2020 le tter to Suzanne Case. as well c1s the vvritten testimony
!
offe ,·ed for the November 13, 2020 me eting. See the Sierra Clu b's motion for s ummc1 ry
I
jucig•11ent, or in tjh e a lterna ti ve for a preliminary inJun ct ion fi led on April 3, 2 020 .

I

~3. Any Re lief Petitioner Seeks or Deems Itself Entitl ed to
The Sierra Club requests that numerous condit ions be imposed if this revoc;:ib le permit is
going to be co n t inu ed.

2-t. Ho" Pet itioner' s Participation in the Proceeding Would Se rve the Pub!:, Interest
Th e Sierra Clu b can bring to the BLNR's attention facts, do cuments and testimony that its staff
has not provided to the board. Its cross examination of the app lican t' s witnesses wi ll revea l
that statements it ha s mad e lack credibility. Last year, For examp le, A&B fa lse ly to ld you that it
was using c1 nd needed stream wc1ter to irrigate 6,500 c1cres of pasture.
25. Any Other Information That May Assist the Board in Determining Whether Petition er Meets
the C riteria to Be a Party under Section 13-1-31 , HAR

I

I

i

I

ij
i

I

~ Check this bo;-; if Petitioner is submitting supponi11g documents" ith this rorm.

FORM A PO-I I

Page 7 or8

~ Chec k thi s box if Petiti oner w il l subrnil additional su ppo rt ;ng doc um ents after filin g thi s form.

AA 0----dPet itio 11er or Represe ntat ive (P ri nt Na me)

FORM A PO-I I

Sig nature
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT
STATE OF HAWAI ' I
SIERRA CLUB,

) CIVIL NO. 19-1-0019-01 JPC
) (Environmental Court)
Plaintiff,
)
vs.
) DECLARATION OF ROB WELTMAN
)
BOARD OF LAND AND NATURAL
)
RESOURCES, DEPARTMENT OF LAND
)
AND NATURAL RESOURCES, SUZANNE )
CASE in her official capacity as Chairperson )
of the Board of Land and Natural Resources, )
ALEXANDER AND BALDWIN, INC. , and )
EAST MAUI IRRIGATION, LLC
)
)
Defendants.
)
_ _______________ )

DECLARATION OF ROB WEL TMAN
I, Rob Weitman, under penalty of perjury hereby state the following is true and accurate
to the best of my knowledge and belief:
1.

The statements below are based upon my personal knowledge.

2.

I live on, and am a resident of, Maui.

3.

I have been a member of the Sierra Club since 1995.

4.

I am the chair of the Sierra Club ' s Maui Group as well as the Maui Group ' s

Outings Committee.
5.

I have also served on the Sierra Club Hawai' i state chapter' s executive

committee.
6.
earth.

The Sierra Club' s mission is to explore, enjoy and protect the wild places of the

7.

One of the Sierra Club's purposes is the protection of natural resources, including

our streams and native aquatic life.
8.

The Sierra Club and its members seek to preserve and enjoy free-flowing streams.

9.

Sierra Club members hike along streams that have been or are diverted by A&B

pursuant to the continuation of revocable permits S-7263 (Tax Map Key (2) 1-1-001 :044), S7264 (Tax Map Keys (2) 1-1-001:050, 2-9-014:001, 005, 011, 012 & 017) and S-7265 (Tax Map
Key (2) 1-1-002:por. 002) and S-7266 (Tax Map Keys (2) 1-2-004:005 & 007) ("revocable
permits").

10.

I have hiked to, or along, Makapipi Stream, HanawI Stream, Kopili'ula Stream,

West Wailuaiki Stream, Wahinepe'e Stream, Waikamoi Stream, and Honopou Stream.
11.

I hike in the East Maui watershed several times a year.

12.

On these hikes to and along streams in East Maui, I explore the plant and aquatic

life made possible by stream flows, enjoy views of dramatic waterfalls, appreciate the beauty of
nature, experience the sounds made by flowing water, dip into the stream to cool off, and bask in
nature's wonder.
13.

One of the joys of hiking is getting away from civilization and seeing the world in

its natural condition.
14.

I have hiked above, below and next to the stream diversions.

15.

When the streams are flowing, I revel in watching stream life reinvigorated.

16.

I have seen the streams flowing with lots of water and I have seen the streams

with only a trickle of water.
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17.

When the streams lack water, it has saddened me because I come to enjoy a

natural experience. The hiking experience is also less interesting when stream flow is diminished
by diversions.

18.

That experience is diminished when I see man-made blockages along our streams.

19.

I have participated in numerous service projects on Maui to get rid of invasive

species - but have not been able to do so within the area covered by the revocable permits.
20.

I have seen invasive plants crowd out native species in the East Maui watershed

covered by the revocable permits.
21.

My interests would be adversely affected if the revocable permits are continued

for another year without sufficient conditions to protect our natural environment.

I declare under penalty of perjury that the foregoing is true and correct.
DATED:

Kihei, Hawai'i, January 14, 2019.

~✓~-Rob Weltman
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT
STATE OF HAWAI'I
SIERRA CLUB,

)
)
)
Plaintiff,
)
vs.
)
BOARD OF LAND AND NATURAL
)
RESOURCES, DEPARTMENT OF LAND )
)
AND NATURAL RESOURCES,
SUZANNE CASE in her official capacity as )
)
Chairperson of the Board of Land and
)
Natural Resources, ALEXANDER AND
BALDWIN, INC., and EAST MAUI
)
IRRIGATION, LLC
)
)
Defendants.
)

CIVIL NO. 19-1-0019-01 JPC
(Environmental Court)
DECLARATION OF MEGAN LOOMIS
POWERS

---------------

DECLARATION OF MEGAN LOOMIS POWERS
I, Megan Loomis Powers, under penalty of perjury hereby state the following is true and
accurate to the best of my knowledge and belief:
1.

The statements below are based upon my personal knowledge.

2.

I live on, and am a resident of, Maui.

3.

I have been a member of the Sierra Club since 2003.

4.

I lived next to Ho'olawa Stream for many years.

5.

My parents still own land next to Ho'olawa Stream and I enjoy returning there to

swim and observe the beauty of the stream.
6.

I have also lived next to Honopou Stream and Hanawana Stream.

7.

I have played in these three streams from the age of 4 to the age of 54, rescued

fish and pollywogs when they were drying out, floated on every imaginable toy, rope-swinged,
bathed, lounged, swam a mile for exercise daily with my father for many years. And in my

Junior year in high school at Seabury Hall, I started my day by jumping off the 30-foot waterfall.
I know the many faces of these streams through their yearly cycles.
8.

I plan to continue visiting and using these streams for the rest of my life and my

adult children plan to do the same.
9.

Between 1972 and 2016, on Ho'olawa stream, after more than a 1/4 mile of

stagnan4 stinky, mucky streamwater and debris was cleared out after a big rain even4 and when
diversions are curbed (lx/yr.) allowing for the natural stream flow, I would witness an event
unfold over the next few weeks where life returned to the streams and banks with spring-like
fervor to finally settle into a state of thriving balance. It is the most beautiful thing one can ever
imagine! Water is life! Life in Balance! But it was always taken away and everything would dry
out again and again and again for many years.
10.

I have seen the ill effects of diversions on all three of these streams.

11.

When these streams have been diverted, the streams are fairly dry, which impacts

the streamlife' s ability to flourish and allows invasive weed species to take over the banks, it also
impacts my ability to enjoy and recreate in them. Also, the dry streambeds prevent seepage
which has caused springs to dry out from which we used to gather drinking water. This is very
disturbing, heartbreaking and scary to lose our drinking water. I know firsthand, from daily
experience, the difference of how BAD it usually is with the total diversion and, how GOOD it
can get when allowed to thrive.
12.

Before 2016, Ho'olawa stream below the Haiku Ditch diversion was generally

pretty dry except after winter storms, or when EMI decided to open the gates, causing
unexpected flooding. Since A&B stopped growing sugarcane, it has been flowing in excess of
what would be considered "normal stream flow'' because water diverted from other streams is
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being dumped into Ho'olawa Stream via an underground tunnel. This has impacted my ability to
enjoy the stream because of the danger ofgetting washed away over the next waterfall. In
addition, it has caused a lot of erosion on the banks of the river and root rot which killed a whole
grove of trees, not to mention flooding Ho'olawa Bay with excess silt, adversely impacting the
fishery.
13.

Allowing diversions to continue, or to increase, adversely affects my enjoyment

of these streams.
I declare under penalty of perjury that the foregoing is true and correct.
DATED:

Haiku, Hawai'i,

h¼ zt:

2019.

~~

MELOOMIBPOWERs
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT
STATE OF HAWAI' I
SIERRA CLUB,

) CIVIL NO. 19-1-0019-01 JPC
) (Environmental Court)
Plaintiff,
)
vs.
) DECLARATION OF MIRANDA CAMP
)
BOARD OF LAND AND NATURAL
)
RESOURCES, DEPARTMENT OF LAND )
AND NATURAL RESOURCES,
)
SUZANNE CASE in her official capacity as )
)
Cl.li;,.imerson of!lie :eoard ofLang_~d _
Natural Resources, ALEXANDER AND
)
BALDWIN, INC. , and EAST MAUI
)
IRRIGATION, LLC
)
)
_ _ _ _ _ _ _ _ _D_e_fi_en_d_a_n_ts_._ _ _ _ )

DECLARATION OF MIRANDA CAMP
I, Miranda Camp, under penalty of perjury hereby state the following is true and accurate
to the best of my knowledge and belief:
1.

The statements below are based upon my personal knowledge.

2.

I have lived on, and have been a resident of, Maui for about 22 years.

3.

I have been a member of the Sierra Club for decades.

4.

I am on the executive committee of the Sierra Club's Maui Group and am a hike

5.

I have led Sierra Club hikes to or along Makapipi Stream, Punaluu Stream,

leader.

Wailuaiki Stream, Waikamoi Stream, Kolea Stream, and Wahinepe' e Stream in east Maui.
6.

I have also hiked to, or along, Nailiilihaele Stream, Papaaea Stream, Hoalua

Stream, Oopuola Stream, Puehu Stream, Hanehoi Stream and Honopou Stream.
7.

I hike in the East Maui watershed several times a year.

8.

I love hiking along streams with running water. I cannot fully describe how happy

it makes me to see streams full of life flowing from mauka to makai. I enjoy seeing the diversity
of life in streams and experiencing the natural world.
9.

I have hiked above, below and next to the stream diversions.

10.

It is far more pleasant to hike along a stream that is flowing than one that is bone

dry or just a trickle.

11.

While some streams are in better health than they used to be, I am concerned both

that exist1ng d[versions and an increase in the amount of water diverted will diminish my
enjoyment of hiking to and along streams in east Maui.
12.

I appreciate seeing native plants and am discouraged by the growth of invasive

species.
13.

When the streams are diverted, the natural experience is diminished.

14.

I have participated in numerous service projects on Maui to get rid of invasive

species - but have not been able to do so within the area covered by the revocable permits.
15.

I have seen invasive plants crowd out native species in the East Maui watershed

covered by the revocable permits.
16.

My interests would be adversely affected if the revocable permits are continued

for another year without sufficient conditions to protect our natural environment.
I declare under penalty of perjury that the foregoing is true and correct.
DATED:

~au
Z5

Kihei, Hawai'i, February~ 2019.

Miranda Camp
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT
STATE OF HAWAI'I
SIERRA CLUB,

) CIVIL NO. 19-1-0019-01 JPC
) (Environmental Court)
Plaintiff,
)
vs.
) DECLARATION OF PAUL CARTER
)
BOARD OF LAND AND NATURAL
)
)
RESOURCES, DEPARTMENT OF LAND
AND NATURAL RESOURCES, SUZANNE )
CASE in her official capacity as Chairperson )
of the Board of Land and Natural Resources, )
ALEXANDER AND BALDWIN, INC., and )
EAST MAUI IRRIGATION, LLC
)
)
Defendants.
)
)

________________

DECLARATION OF PAUL CARTER
I, Paul Carter, under penalty of perjury hereby state the following is true and accurate to

the best of my knowledge and belief:
1.

The statements below are based upon my personal knowledge.

2.

I live on, and am a resident of, Maui- and have been for decades.

3.

I have been a member of the Sierra Club for decades.

4.

I live very close to Waipio Stream.

5.

I walk down to dip into the stream approximately five or six times a year.

6.

When the water from the stream is diverted, I cannot dip in the water because

there is none.
7.

pools there.

Approximately once a week, I walk to Hoolawa stream to swim in one of the

8.

When the water levels in Hoolawa stream are low, there is too little water in some

of the pools to swim in.
9.

I enjoy the beauty and the sounds of a running stream.

10.

I plan to continue visiting and using these streams, but my use is affected when

too much water is diverted from these streams.
11.

Allowing diversions to continue, or to increase, adversely affects my enjoyment

of these streams.
I declare under penalty of perjury that the foregoing is true and correct.
DATED:

H~,
/

IJa:
,

/

/' ;;;;p~~""1,(i;~I---~~"""'~

(/

2

IN THE CIRCUIT COURT OF THE FIRST CIRCUIT
STATE OF HAWAI'I
) CIVIL NO. 19-1-0019-01 JPC
) (Environmental Court)
Plaintiff,
)
) DECLARATION OF NEOLA CAVENY
vs.
)
)
BOARD OF LAND AND NATURAL
RESOURCES, DEPARTMENT OF LAND )
AND NATURAL RESOURCES,
)
SUZANNE CASE in her official capacity as )
Chairperson of the Board of Land and
)
Natural Resources, ALEXANDER AND
)
BALDWIN, INC., and EAST MAUI
)
IRRIGATION, LLC
)
)
Defendants.
---------------- )
SIERRA CLUB,

DECLARATION OF NEOLA CAVENY
I, Neola Caveny, under penalty of perjury hereby state the following is true and accurate
to the best of my knowledge and belief:
1.

The statements below are based upon my personal knowledge.

2.

I have lived on, and have been a resident of, Maui for 45 years.

3.

I have been a member of the Sierra Club since 1998.

4.

I live at

5.

I grow food and ornamental plants on my property.

6.

I own the parcel TMK (2) 2-9-11-14, which is directly adjacent to Hanehoi

Stream.
7.

Although I am not a lawyer, it is my understanding that I have both riparian rights

and appurtenant rights to use the water from the stream that runs by my property.
8.

Hanehoi Stream has not yet been fully restored.

9.

If more water were restored to Hanehoi Stream, I would be able to irrigate my

crops without worry that I will run out of water from my catchment tank, which is currently the
only source of water for my property.
10.

A free-flowing Hanehoi Stream is important to me as a source of water for my

home and farm; I enjoy the sound of the rushing water; I enjoy looking at the water flowing; I
would enjoy seeing native fish in the stream.
11.

A free-flowing Hanehoi Stream increases my enjoyment of my home and

enhances the value of my property.
12.

While more water is flowing in Hanehoi Stream than in the past, this past

summer, the water levels in the stream were very low.
13.

My interests would be adversely affected if the revocable permits are continued

for another year without conditions that require restoration of natural water flows in Hanehoi
Stream by a fixed deadline and without fixing the diversion structures that interfere with the
migration of fish upstream and the flow of larvae downstream.
I declare under penalty of perjury that the foregoing is true and correct.
DATED:
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT
STATE OF HAWAI'I
) CIVIL NO. 19-1-00 I 9-0 I JPC
) (Environmental Court)

SIERRA CLUB,
Plaintiff,
vs.

)
)

[I)ECLARATION OF LUCIENNE DE NAIE

)

BOARD OF LAND AND NATURAL
RESOURCES , DEPARTMENT OF LAND
k'\ND NATURAL RESOURCES,
SUZANNE CASE in her official capacity as
Chairperson of the Board of Land and
Natural Resources, ALEXANDER AND
BALDWIN, INC., and EAST MAUI
IRRIGATION , LLC

)
)

)
)
)

)
)
)
)

Defendants.

)

DECLARATION OF LUCIENNE DE NAIE
I, Lucienne de Naie, under penalty of perjury hereby state the following is true and
accurate to the best of my knowledge and belief:
I .The statements below are based upon my personal knowledge.
2.1 live on, and am a resident of, Maui. And have been so for decades.
3.1 have been a member of the Sierra Club for decades.
4.1 live in Huelo not far from Hanehoi and Waipio Iki Streams.
5.1 have served in various roles in the Sierra Club Hawai ' i chapter and the Maui Group,
including as a hike leader.
6.1 have participated in many service trips in which we have worked to get rid of invasive
species.
7.I have hiked to or along many east Maui streams as a part of Sierra Club outings.

8.I have also hiked to or along many east Maui streams as an individual or with fri ends
(i .e. not part of an official Sien-a Club outing).
9.1 plan to continue to visit many of the east Maui streams this year and in future years.

IO.I have hiked to or along the following streams in east Maui: Honopou, Hoolawa ili ' ili ,
Hoolawa nui, Honokala, Mokupapa, Waipio, Waipioiki/Kapalaea, Puolua, Hanehoi, West
Hanehoi, Huelo, Hoalua, Hanawana, Kailua, Nailiilihaele, Puehu, Oopuola, Ka' aiea, Kolea,
Waiakamoi, Waihinepe'e, Puohakamoa, Haipuaena, Punalau, Honomanu, Nua' ailua, Piina' au,
Waiokamilo, Wailuanui, West Wailua iki, East Wailuaiki , Kopiliula, Waiohue, Paakea, Waiakea,
Kapaula, Hanawi and Makapipi.
1l.I enjoy observing natural beauty, including free-flowing streams and the native
aquatic life that is dependent upon them.
12.0ver the past 25 years, I have observed the spread of invasive species throughout the
east Maui watershed.
13.My enjoyment of hiking in East Maui has been diminished when I have seen:
a.debris (such as unused/discarded/obsolete pipes) in or near streams;
b.diversion structures that interfere with the flow of water and the migration of
native aquatic life up and downstream;
c.reduced flow in streams, making it more difficult (and sometimes impossible) to
swim or dip in a stream, and making it more difficult for native aquatic
species to survive; and
cl .invasive species taking over native forests.

14.I have recreational, aesthetic, environmental and public trust interests in ensuring that
streams are free-flowing and that public lands are properly managed.

2

15.Allowing the revocable permits to be held over for another year (without appropriate
conditions) will harm my interests by:
a.allowing debris to be left in or next streams because the department of land and
natural resources has not attempted to verify the conditions on the ground
or take any meaningful action to get A&B and EMI to clean up their mess;
b.allowing diversion structures to continue to interfere with the migration of
native aquatic species on many east Maui streams;
c.preventing sufficient water from flowing within many streams;
d.allowing A&B and EMI to divert water from one stream and dump it into
another stream;
e.allowing A&B and EMI to dive11 more water than they have been diverting over
the past three years;
f.potentially jeopardizing my ability to hike in this area; and
g.allowing invasive species to continue to spread.
16.My recreational, aesthetic, environmental and public trust interests are harmed by
allowing the revocable permits to be held over for another year.
17.I read environmental impact statements (EISs) and repo11s by government agencies to
educate myself and to craft testimony.
18.The lack of information that an EIS would provide has hindered my ability to be fully
informed as to the status of east Maui streams.
19.The failure ofBLNR to require A&B and EMI to provide relevant data (including
what percentage of water they are taking from each stream) makes it more difficult for me to
protect the streams that I enjoy.
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20.I provided a 91-paragraph declaration to the Commission on Water Resources
Management in December 2014. A true and correct copy of it was attached to A&B ' s motion to
dismiss as its Exhibit 43.
I declare under penalty of pe1j ury that the foregoing is true and correct.
DATED:

Haiku, Hawai'i, February [B 2019.

~~~
LUCIBNNEDENAIE
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EXHIBIT 8

Electronically Filed
FIRST CIRCUIT
1 CCV-20-0001541
17-NOV-2020
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0kt. 1 NA

David Kimo Frankel 5791
Honolulu, HI 96816

Attorney for the Sierra Club
IN THE CIRCUIT COURT OF THE FIRST CIRCUIT
STATE OF HAWAI'I
)
)
)
Appellant,
vs.
)
)
BOARD OF LAND AND NATURAL
)
RESOURCES, ALEXANDER &
)
BALDWIN, INC., and EAST MAUI
)
IRRIGATION COMPANY, LLC,
)
)
________
A~p~p e_l_le_e_s _ _ _ _ _ )
SIERRA CLUB,

CIVIL NO. _ _ _ _ __
(Environmental Court)
NOTICE OF APPEAL TO CIRCUIT
COURT; STATEMENT OF THE CASE;
EXHIBITS A & B; DESIGNATION OF
THE RECORD ON APPEAL; ORDER FOR
TRANSMISSION OF RECORD ON
APPEAL; CERTIFICATE OF SERVICE

NOTICE OF APPEAL TO CIRCUIT COURT
Notice is hereby given that the Sierra Club, by and through its undersigned attorney,
pursuant to HRS§ 91-14, HRS chapter 604A, Rule 72 of the Hawai'i Rules of Civil Procedure,
and Article XI§ 1 and §9 and Article XII §4 of the Constitution of the State of Hawai'i, appeals
to the Environmental Circuit Court of the first circuit from the Board of Land and Natural
Resources' November 13, 2020 decisions (1) denying the Sierra Club's timely request for a
contested case hearing and (2) approving the continuation revocable permits RP S-7263, S-7264,
S-7265, and S-7266. The board's action prejudiced the substantive and procedural rights of the
Appellant for all the reasons in HRS § 91-14(g) . This appeal is also made upon the grounds set
fotih more fully in the Statement of the Case, filed on this date.
Dated: Honolulu, Hawai'i, November 17, 2020.
/s/ David Kimo Frankel
Attorney for the Sierra Club

EXHIBIT 8

David Kimo Frankel 5791
Honolulu, HI 96816

Attorney for the Sierra Club
IN THE CIRCUIT COURT OF THE FIRST CIRCUIT
STATE OF HAWAI'I
) CIVIL NO . _ _ _ _ __
) (Environmental Court)

SIERRA CLUB,
Appellant,
vs.
BOARD OF LAND AND NATURAL
RESOURCES, ALEXANDER &
BALDWIN, INC., and EAST MAUI
IRRIGATION COMPANY, LLC,

)
) STATEMENT OF THE CASE; EXHIBITS
) A&B
)
)
)
)

)
_ __ _ _ _ _ _A
_p~p~e_ll_e_es_ _ _ _ _ )

STATEMENT OF THE CASE
1.

The Sierra Club appeals the Board of Land and Natural Resources' (BLNR)

November 13, 2020 decisions which (a) denied the Sierra Club's request for a contested case
hearing - despite clear precedent requiring one -- and (b) approved the continuation of revocable
permits RP S-7263, S-7264 and S-7265 to Alexander & Baldwin, Inc., and S-7266 to East Maui
Irrigation, Ltd. that authorize the use of approximately 33,000 acres of public land and the
diversion ofup to 45 million gallons per day on average from dozens of east Maui streams .
2.

The Hawai ' i State Constitution Art. XI, § 2 reads: "The legislature shall vest in

one or more executive boards or commissions powers for the management of natural resources
owned or controlled by the State, and such powers of disposition thereof as may be provided

by law."

3.

The Hawai'i Supreme Court has recognized that the phrase "provided by law"

means legislation particularly where the framers intent is clear. Cnty. ofHawai'i v. Ala Loop

Homeowners, 123 Hawai'i 391, 411-13, 235 P.3d 1103, 1123-25 (2010).
4.

The framers of the constitutional provision made it clear that dispositions of

natural resources (including land and water) be made only pursuant to general law enacted by the
legislature.
5.

The management and disposition of public lands is governed by HRS chapter 171.

6.

BLNR's conduct is further governed by HRS chapter 91.

7.

This case is related to Sierra Club v. BLNR, Civ. No. 19-1-0019-01 JPC.
JURISDICTION

8.

The Circuit Court has jurisdiction over this appeal pursuant to HRS § 91-14,

which provides in pertinent part: "Any person aggrieved by a final decision and order in a
contested case or by a preliminary ruling of the nature that deferral of review pending entry of a
subsequent final decision would deprive appellant of adequate relief is entitled to judicial review
under this chapter."
9.

In the alternative, this Statement of the Case may also be construed as an original

complaint, pursuant to Rules 1, 8(a) and 8(e), Hawai'i Rules of Civil Procedure. See also, Life of

the Land v. Land Use Comm 'n, 58 Haw. 292, 292-5, 568 P.2d 1189, 1189-92 (1977). This
Court has jurisdiction over the claims for relief set forth in this complaint, if construed as an
original complaint, under HRS§§ 603-21.5, 603-21.9, 661-1, HRS chapters 604A and 632, and
Articles XI,§§ 1 and 9 and Article XII§ 4 of the Constitution of the State ofHawai'i.
10.

The environmental court has exclusive jurisdiction over this case pursuant to HRS
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§ 604A-2 because this proceeding arises, at least in part, under HRS chapter 171, which is part of
title 12.
11.

The acts and/or omissions which give rise to this appeal occurred in the City and

County of Honolulu, State of Hawai'i.

PARTIES
12.

Appellant Sierra Club is a 501(c)(4) nonprofit corporation registered to do

business in the State ofHawai'i, with its principal place ofbusiness in Hawai'i at 1164 Bishop
Street, suite 1512, Honolulu, HI 96813.
13.

The Sierra Club's mission is to explore, enjoy and protect the wild places of the

14.

One of the Sierra Club's purposes is the protection of natural resources, including

earth.

our streams and native aquatic life.
15.

The Sierra Club and its members seek to preserve and enjoy free-flowing streams.

16.

Sierra Club members enjoy the beauty of free-flowing streams.

17.

Sierra Club members enjoy the benefits of a healthy stream ecosystem in which

stream habitat supports native aquatic life.
18.

Sierra Club members are beneficiaries of public trust obligations imposed upon

government agencies and officials, including BLNR.
19.

Sierra Club members hike along streams that have been or are diverted by A&B

pursuant to the continuation of revocable pennits S-7263 (Tax Map Key (2) 1-1-001:044), S7264 (Tax Map Keys (2) 1-1-001:050, 2-9-014:001, 005, 011 , 012 & 017) and S-7265 (Tax Map
Key (2) 1-1-002:por. 002) and S-7266 (Tax Map Keys (2) 1-2-004:005 & 007) ("revocable
permits").
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20.

Sierra Club members recreate in and next to streams that have been, are, or may

be diverted by A&B pursuant to the continuation of the revocable permits.
21.

Sierra Club members have observed the conditions that adversely affect stream

habitat within the areas covered by the revocable pennits.
22.

The Sierra Club leads hikes to and along east Maui streams.

23.

Sierra Club members' enjoyment of the public lands and streams in east Maui is

diminished by the diversion of streams.
24.

Sierra Club member's enjoyment the public lands and streams in east Maui will

be diminished even more if the diversion of streams increases in 2021.
25.

The Sierra Club and its members would be adversely affected if the revocable

permits are continued for another year without appropriate conditions.
26.

The Sierra Club and its members enjoyment of public lands in east Maui is

diminished by the debris that litters the landscape within the revocable permit areas.
27.

Appellee BLNR head the Department of Land and Natural Resources (DLNR),

which manages the public lands of the State pursuant to HRS chapter 171.
28.

Appellee BLNR and is an agency of the State of Hawai'i.

29.

BLNR's main office is in Honolulu.

30.

Appellee Alexander & Baldwin, Inc. is a for-profit corporation engaged in real

estate development in Hawai' i.
31.

Alexander & Baldwin, Inc's main office is in Honolulu.

32.

Appellee East Maui Irrigation Company, LLC is the converted form of East Maui

Irrigation Co., Ltd, which received a permit to transport water diverted from East Maui streams
to Central Maui .
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GENERAL FACTUAL ALLEGATIONS

33.

According to Handy and Handy, NATIVE PLANTERS IN OLD HAWAII: THEIR LIFE,

LORE AND ENJOYMENT, in traditional Hawaiian culture, no ditch was pennitted to divert more
than half the flow from a stream.
34.

For more than 130 years, Appellees Alexander and Baldwin, Inc. and East Maui

Irrigation Company, LLC (collectively herein "A&B") have owned and operated a ditch system
that diverts surface water emanating in part from State lands in east Maui, and transports it to
central and upcountry Maui for agricultural, domestic, and other purposes. A&B obtained the
water from the State lands pursuant to water leases at four license areas, identified as Nahiku,
Ke'anae, Honomanu, and Huelo, which were issued by BLNR and its predecessors.
35.

A&B has been taking water from east Maui under the authority of annual

revocable permits since 1986.
36.

In May 2000, the BLNR authorized A&B to use, pursuant to revocable permits

7263, 7264, 7265, and 7266, approximately 33,000 acres of public land and to divert millions of
gallons of water per day from the streams flowing through this area.
37.

The 33,000 acres of ceded land that BLNR allows A&B to use lie within the state

conservation district.
38.

In 2001, Na Moku Aupuni O Ko'olau Hui requested a contested case hearing on

the revocable permits as well as A&B 's request for a long-term lease.
39.

BLNR agreed to provide Na Moku Aupuni O Ko'olau Hui a contested case

hearing, but has never actually commenced a hearing on the revocable permits.
40.

In 2001 and 2002, and for each year since 2005, BLNR has annually approved the

continuation of the four revocable permits.
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41.

In September 2019, A&B produced a Draft Environmental Impact Statement that

included a study prepared by James Parham, Ph.D.
42.

According to A&B's consultant, James Parham, Ph.D., diversion of water from 13

east Maui streams reduces habitat units on those streams from 588,000 square meters to 88,386
square meters - a reduction of 85%.
43.

The revocable permits authorize A&B to take all the baseflow from 13 east Maui

streams.
44.

There is universal agreement that more water and better connectivity in streams is

a good thing for native habitat restoration.
45.

Stream diversions can cause significant harm to native stream life.

46.

In November 2009, DLNR's Division of Aquatic Resources collaborated with the

Bishop Museum to produce a seminal report on the impacts of stream diversions in east Maui:
"The Use of Hawaiian Stream Habitat Evaluation Procedure to Provide Biological Resource
Assessment in Support of Instream Flow Standards for East Maui Streams." The report
concluded:
• "Stream diversions decrease the size of the freshwater plume and therefore make it
harder for recruiting animals to detect the freshwater from their offshore larval
development areas."
• "In addition to the size of the freshwater plume, in many streams, a stream mouth berm
is created when deposition from wave action is greater than erosion by stream flow ....
[I]ncreased stream flow will decrease the amount of time that stream remains closed by a
berm and therefore blocked to recruitment."
• "The diversion structures can be a physical barrier, create dry sections that prohibit
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movement by aquatic species, or entrain animals as they attempt to pass over the
diversion structure."
• "Depending on the design of the diversion structure, migrating animals may be
entrained in the diversion and removed from the stream population (Figures 13 and 14).
Many diversion structures on Hawaiian streams divert water through a grate into a
diversion ditch. Entrainment into the ditch would not only be possible, but likely with the
typical diversion design."
• "From a management perspective, the maintenance of adequate stream flow from
upstream adult habitat to the stream mouth is critical for amphidromous animals. Given
the vagaries of the timing recruitment and the short development window for upstream
movement, minimizing the time that barriers to upstream movement exist will increase
the chance that suitable upstream habitat will be colonized by newly recruiting animals."
• "In the most extreme cases, the diverting of 100% of the water can result in the
elimination of all habitats downstream of the diversion by dewatering the downstream
sections."
• "Typical stream diversion structures divert 100% of the water at low to moderate flows.
Under these conditions, 100% of downstream moving individuals would be entrained by
the diversion."
• "In general, the diversions were engineered to capture low to moderate stream flows
and results in 100% removal of water approximately 70 to 80% of the time (Gingerich
2005). The removal of 100% of flow blocks upstream passage and entrains downstream
moving animals."
• "The streams of northeast Maui in this analysis had a range of surface water diversions
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affecting their stream flow and, therefore, the amount of instream habitat for native
amphidromous animals. . . . In most cases where diversions did occur, the diversions
blocked the stream and captured 100% of the stream flow at low and moderate rates of
discharge."
47.

DLNR's 2005 Hawaii's Comprehensive Wildlife Conservation Strategy identified

stream diversions and insufficient in-stream flows as a key threat to native species on Maui.
48.

In a May 17, 2010 letter to then-BLNR Chair Laura Thielen, Robert Nishimoto,

the environmental program manager for the Division of Aquatic Resources, wrote that "The
removal of stream diversions and the complete restoration of stream flow would be the best
possible condition for native aquatic animals."
49.

By May 2010, the Division of Aquatic Resources had determined that 64% of the

naturally occurring baseflow of a stream is required to allow native stream animals to grow and
reproduce.
50.

According to the U.S. Fish and Wildlife Service:

The long history of stream diversions by the EMI system on East Maui has created an
array of impacts to trust resources, including both the native stream biota, other species
which inhabit the adjacent upland forests, and nearshore marine ecosystems that rely on
streams for nutrient inputs.

Among the major threats to the survival in the wild of the two listed forest bird species is
mortality caused by avian malaria, which is vectored by the introduced mosquito Culex
quinquifasciatus. This mosquito species breeds in stagnant pools free from fish in
dewatered stream beds, and is by contrast uncommon along stream channels with
continuous now and healthy fish populations. By converting continuously flowing
streams into nearly dry beds with scattered small pools, the current EMI diversions thus
create corridors of habitat by which Culex mosquitoes can penetrate uphill more deeply
into the native forest, and more readily reach susceptible native forest bird populations.
This represents a significant, although indirect, impact of the proposed diversions to this
set of listed species.
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51.

A&B's east Maui diversions and aqueduct system were built to capture 100% of

nonnal low flow (roughly analogous to the stream ' s baseflow) plus some smaller amount of
stonn runoff.
52.

The East Maui Irrigation Ditch System allows so much water to be captured that it

can result in no water flowing in streams 70 to 80% of the time.
53.

Given current research indicating that the minimum viable flow necessary to

provide suitable habitat conditions for recruitment, growth and reproduction of native stream
animals is 64% of median base flow, and given that 100% of the water is removed approximately
70-80% of the time, the diversions cause a significant impact to native stream animals.
54.

DLNR's Division of Aquatic Resources identified one of those 13 streams, Ko lea

Stream, as having "a large amount of potential habitat in the middle and upper reach" for native
species.
55 .

DLNR's Division of Aquatic Resources concluded that restoration of water flow

to Ko lea Stream would "greatly improve the productivity of the stream and increase the
availability of potential habitat for native species."
56.

More water is proposed to be taken from east Maui streams in 2021 than has been

taken in 2020.
57.

An increase in the amount of water diverted out of east Maui streams today as

compared to the last 3 years, would have an adverse effect on native species, their habitat and
ecosystem health.
58.

Prior to the BLNR' s November 13 , 2020 meeting, it was informed that the

Division of Aquatic Resources determined that diverted streams 'O'opuola, Nailiilihaele, Kailua,
and Ho ' olawa streams should be a high priority for stream restoration.
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59.

On November 12, 2020, the Sierra Club filed its petition for a contested case

hearing on the continuation of the revocable permits. A true and correct copy of that filed
petition is attached as Exhibit A.
60.

A true and correct copy of the testimony that the Sierra Club provided to BLNR

for its November 13, 2020 meeting is attached as Exhibit B.
61.

In its written testimony, the Sierra Club suggested conditions that could better

protect streams, stream life, ecosystems, and recreational uses.
62.

On November 13, 2020, BLNR voted to deny the Sierra Club's request for a

contested case hearing.
63.

The Sierra Club was not given the opportunity to cross examine any witnesses at

the November 13, 2020 meeting.
64.

The Sierra Club was prevented from precluding ex parte communication prior to

decisionmaking.
65.

On November 13, 2020, BLNR voted to approve the continuation (or holdover) of

the revocable permits for another year.
66.

In its November 13, 2020 decision, BLNR failed to incorporate the conditions that

the Sierra Club suggested.
67.

In its November 13, 2020 decision, BLNR allowed A&B to take 100% of the

baseflow from 13 streams: Puakea Stream, Kolea Stream, Punaluu Stream, Kaaiea Stream,
'O'opuola Stream (Makanali tributary), Puehu Stream, Nailiilihaele Stream, Kailua Stream,
Hanahana Stream (Ohanui tributary), Hoalua Stream, Waipio Stream, Mokupapa Stream, and
Ho'olawa Stream.
68 .

BLNR's November 13, 2020 decision adversely affects streams, stream-life and

the recreational uses of many east Maui streams.
69.

BLNR's November 13, 2020 decisions (a) denying the Sierra Club's request for a

contested case hearing and (b) approving the continuation of A&B 's revocable permits RP S7263, S-7264, S-7265, and S-7266 prejudiced the substantive and procedural rights of Appellant
for all the reasons articulated in HRS § 91-14(g).
70.

BLNR's action violated HRS chapter 91.

71.

BLNR's action violated Appellant Sierra Club's due process rights.

72.

BLNR provided no justification for ignoring Pele Def Fund v. Puna Geothermal

Venture, 77 Hawai'i 64, 68,881 P.2d 1210, 1214 (1994), Kilakila 'O Haleakala v. Bd. ofLand &
Nat. Res., 131 Hawai'i 193, 317 P.3d 27 (2013), Mauna Kea Anaina Hou v. Bd. ofLand &
Natural Res., 136 Hawai'i 376,363 P.3d 224 (2015), In re Maui Elec. Co., 141 Hawai'i 249,408
P.3d 1 (2017), and In re Hawai 'i Elec. Light Co., 445 P.3d 673 (2019).
73.

BLNR's action violated HRS chapter 343.

74.

BLNR's action violated HRS chapter 205A.

75.

The Sierra Club filed a complaint in January 2019 challenging BLNR's 2018

decision to continue these same permits, Sierra Club v. BLNR, Civ. No. 19-1-0019-01 JPC. The
complaint was later amended to include BLNR's 2019 decision. A trial took place in August
2020, but no decision in that trial has been made as of the date of the filing of this appeal.

REQUESTED RELIEF
The Sierra Club asks for the following relief:
A.

Reverse BLNR's decision that denied the Sierra Club's request for a contested

case hearing.
B.

Reverse BLNR's decision continuing (or holding over) the revocable permits for

another year.
11

C.

Award the plaintiff its attorney's fees and costs in bringing this action.

D.

Provide for such other and further relief as the court shall deem just and proper.

Dated: Honolulu, Hawai ' i, November 17, 2020.
/s/ David Kimo Frankel
Attorney for the Sierra Club
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EXHIBIT A

RECEIVED
~T1\ll : 01 II AWA II
uuA1{0 o F LANn AND N ru1< ,\I . R,:srn 11<c1.1:i

PETrTJoN FOR A coNTESTED

2020 Nov 12 AH a: 53 ·

c~sr◄: HEA&•N~~b~lf ~}foNJ>RcEs
STAIE OF iiAWAII

OFFICIAL llSE ONLY
l>ah.• Rccch·cd

Cusc No.
Board Action Dute/ Item No.

l>ivision/Oflicc

INSTRUCTIONS:
I.

File (deliver. mail or fax) this form within ten ( I 0) days of the f3oard Action Date to:
Department of Land and Natural Reso urces
Administrati ve Proct!cdin~s Office
I 151 Punchbowl Street. R~om 130
Honolulu. Hawaii 96813
Phone: (808) 587-1496. Fa'\.: (808) 587-0390

2.

DLNR·s contested case hearing rules are li sted under Chapter 13-1 . HAR. and can be obtained from
the DLNR Administrative Proceedings Office or :it its website
(http://dlnr.hawaii.gov/forms/contested-case-form/). Please review these rules before filing a petition .

3.

If you use the electronic version of this form , note that the boxes are expandable to fit in your
statements. If you use the hardcopy form and need more space. you may attach additional sheets.

4.

Pursuant to§ 13-1-30, HAR. a petition that involves a Conservation District Use Permit must be
accompanied with a $100.00 non-refundable filing fee (payable to '"DLNR'') or a request for waiver
of this fee. A waiver may be granted by the Chairperson based on a petitioner 's financial hardship.

5.

All materials. including this fonn. shall be submitted in three (3) photocopies

. ·'
A. PETITIONER
(If there are multiple petitioners. use one form for each.)
. Contact Person
1. Name
Marti Townsend
Sierra Club
~City
5. State and ZIP
3. Add_rcss
Honolulu
HI 96803
P.O. Box 2577
7. Phone
8,
Fax
6. Email
(808) 538-6616
hawaii.chapter@ sierraclub.on.!.

'

B . . ATTORNEY

. Attorney Name
David Kimo Frankel

12, City
I _

-------J

l-l onolulu

5. l'honc

-..

FORM APO-I I

13, State and ZIP
Hi 96816

16. Fax

·-

C. SUBJECT MATTER
17. Board Action Being Contested
CONTINUATION OF REVOCABLE PERMITS S-7263 (TAX MAP KEY (2) 1-1-001:044), S-7264
(TAX MAP KEYS (2) 1-1-001:050, 2-9-014:001, 005, 011, 012 & 017) AND S-7265 (TAX MAP
KEY (2) L-L-002:POR. 002) TO ALEXANDER AND BALDWIN, INC., AND S-7266 (TAX MAP
KEYS (2) 1-2-004:005 & 007) TO EAST MAUI IRRIGATION COMPANY, LIMITED, FOR WATER
USE ON THE ISLAND OF MAUI
18. Board Action Date
~9. Item No.
November 13, 2020
I D-8

120. Any Specific Statute or Rule That Entitles Petitioner to a Contested Case

~1. Any Specific Property Interest of Petitioner That Is Entitled to Due Process Protection
Decades ago, the Hawai'i Supreme Court held that an agency hearing is required where a
permit "adversely affects the constitutionally protected rights of other interested persons who
have followed the agency's rules governing participation in contested cases." Pele Def. Fund v.
Puna Geothermal Venture, 77 Hawai'i 64, 68, 881 P.2d 1210, 1214 (1994) . Because the Sierra
Club's rights to a contested case hearing are constitutionally based, the Hawai'i Supreme
Court's decision in In re Maui Elec. Co., 141 Hawai'i 249,408 P.3d 1 (2017) provides the
straight-forward analytical framework to determine whether the BLNR should conduct a
contested case hearing.

I.
The Sierra Club Seeks to Protect Property Within the Meaning of the Due Process Clause
of the State Constitution.
"The legitimate claims of entitlement that constitute property interests are ... created
and their dimensions are defined by existing rules or understanding that stem from an
independent source such as state law-rules or understanding that secure certain benefits and
that support claims of entitlement to those benefits." Maui Elec., 141 Hawai'i at 260, 408 P.3d
at 12. The property interests that the Sierra Club seeks to protect are founded upon three
bases.

A The Sierra Club's Members Have the Right to Use Water From Free-Flowing Streams.
Sierra Club members enjoy the right to use water from free-flowing streams. HRS § 7-1
provides "The people shall also have a right to drinking water, and running water, and the
right of way. The springs of water, running water, and roads shall be free to all, on all lands
granted in fee simple." This right is enjoyed by Sierra Club members who live and own
property adjacent to streams in the area covered by the revocable permits as well as members
who do not. Sierra Club members have riparian rights and/or appurtenant water rights. These
are property rights protected by the due process clause of the State Constitution.
Sierra Club members enjoy the streams that were the subject of the June 20, 2018
Commission on Water Resource Management (CWRM) decision and order, including Hanehoi
Stream. They also use and enjoy the 13 streams that were not part of the recent CWRM
proceedings. Sierra Club members own property, live next, and enjoy to streams that flow
within the area covered by the revocable permits.
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The diversion of these streams adversely affects riparian rights and/ or appurtenant
rights. The diversion of these streams adversely affects the ability of Sierra Club members to
use stream water for domestic and gardening purposes, enjoy their natural beauty, observe
and gather aquatic life, wade and/or swim.
B. The Sierra Club's Members Have Rights Protected by Article XI §9 of the State
Constitution.
The right guaranteed by Article XI§ 9 of the Hawai'i State Constitution "is a substantive
right" which "is a legitimate entitlement stemming from and shaped by independent sources of
state law, and is thus a property interest protected by due process." Maui Elec., 141 Hawai'i at
260-61, 408 P.3d at 12-13. "Thus, where a source of state law- such as article XI, section 9 grants any party a substantive right to a benefit - such as a clean and healthful environment
- that party gains a legitimate entitlement to that benefit as defined by state law, and a
property interest protected by due process is created. In other words, the substantive
component of article XI, section 9 that we recognized in Ala Loop is a protectable property
interest under our precedents.... [T]he property interest created by article XI, section 9 is
shaped by all state laws relating to environmental quality." Id. at 264, 408 P.3d at 16.
The Sierra Club's members have the right to a clean and healthful environment (including
"conservation, protection and enhancement of natural resources") as defined by HRS chapters
171, 343 and 205A - just as the Sierra Club had rights pursuant to HRS chapter 269 in Maui
Elec. These rights are adversely affected by any action by the BLNR that fails to include
sufficient information and analysis.
1.

HRS§ 171-58 is a law relating to environmental quality.

HRS§ 171-58 is a law relating to environmental quality, including the "conservation,
protection and enhancement of natural resources."
First, in determining whether a law is related to environmental quality, the Hawai'i
Supreme Court has relied on the legislature's identification of laws related to environmental
quality when it enacted of HRS§ 607-25. Cty. of Haw. v. Ala Loop Homeowners, 123 Hawai'i
391,410,235 P.3d 1103, 1122 (2010). Each chapter cited in HRS§ 607-25 "implements the
guarantee of a clean and healthful environment established by article XI, section 9." Id. See also
1986 Haw. Sess. Laws Act 80, § 1 at 104-105. HRS§ 607-25(c) identifies HRS chapter 171.
Second, the legislature specified that all cases arising from title 12 - of which HRS chapter
171 is a part - are subject to the jurisdiction of the environmental court. HRS § 604A-2 ( a). This
legislative determination also demonstrates that this law that governs the use of the state's
public trust natural resources is a law relating to environmental quality.
Third, HRS chapter 171 implements Hawai'i State Constitution Art. XI, § 2, which reads in
relevant part: "The legislature shall vest in one or more executive boards or commissions
powers for the management of natural resources owned or controlled by the State, and such
powers of disposition thereof as may be provided by law." This provision was drafted by the
framers of the first state constitution in 1950 and went into effect at statehood. The framers
were concerned about "the preservation of certain natural resources.... Hence, the
importance of placing fairly rigid restrictions on the administration of these assets."
Committee of the Whole Report No. 22 in 1 Proceedings of the Constitutional Convention of
Hawaii of 1950 at 335 (1950). Pursuant to Article XI§ 2, the 1962 state legislature codified the
laws that govern the administration and management of the state's lands into RLH chapter
103A, which later became HRS chapter 171. See 1963 Supplement to Revised Laws of Hawaii
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1955 at 485; Act 32, 1962 Session Laws of Haw. Thus, HRS chapter 171 is a law relating to the
preservation of natural resources.
Fourth, HRS § 171-58 relates to the conservation, protection and enhancement of natural
resources." HRS § 171-58(c) allows certain uses that do not affect "the volume and quality of
water or biota in the stream." HRS§ 171-58(e) requires that a lessee "develop and implement
a watershed management plan" that prevents "the degradation of surface water and ground
water quality"); Senate Stand. Com Rep. 2984, 1990 Senate Journal at 1217.
Finally, in granting holdover approvals to Alexander and Baldwin and East Maui
irrigation ( collectively "A&B") pursuant to HRS§ 171-58(c)(l), BLNR imposed conditions on
A&B and EM!. These conditions demonstrate that BLNR's position is that HRS§ 171-58(c)
relates to environmental quality, including the conservation and protection of natural
resources. See Maui Elec., 408 P.3d at 17.
2.

HRS chapter 343 is a law relating to environmental quality.

In rendering any decision made pursuant to HRS chapter 171 (which involves the use of
state land), the BLNR must comply with HRS chapter 343. Like HRS chapter 171, HRS chapter
343 is referred to in both HRS§ 607-25 and 604A-2(a). There can be doubt that its content
relates to environmental quality.
The "right to a clean and healthful environment includes the right that explicit
consideration be given to" environmental issues in BLNR's decision-making, as provided for in
HRS chapter 343 See Maui Elec., 408 P.3d at 17. The Sierra Club's right includes the right that
an environmental impact statement be prepared pursuant to HRS chapter 343 before state
land is used and millions of gallons of water taken from public streams.
3.

HRS chapter 205A is a law relating to environmental quality.

In rendering any decision made pursuant to HRS chapter 171, the BLNR must also comply
with HRS chapter 205A. See HRS§ 205A-4 and 205A-5(b). The Hawai'i Supreme Court has
already definitely ruled that HRS chapter 205A "is a comprehensive State regulatory scheme to
protect the environment and resources of our shoreline areas." Morgan v. Planning Dep't, 104
Hawai'i 173, 181, 86 P.3d 982, 990 (2004). HRS chapter 205A is also identified in HRS§ 60725(c), the statute that reflected "the legislature's determination that chapter 205 is an
environmental quality law" in Ala Loop, 123 Hawai'i at 410, 235 P.3d at 1122.
The "right to a clean and healthful environment includes the right that specific
consideration be given to" the objectives and policies of HRS§ 205A-2. See Maui Elec., 408
P.3d at 17; HRS§ 205A-4 and 205A-5(b). That includes specific consideration of HRS§ 205A2(c)(4)(D) (" Minimize disruption or degradation of coastal water ecosystems by effective
regulation of stream diversions, channelization, and similar land and water uses, recognizing
competing water needs").
C. The Sierra Club's Members Have Rights Protected by Article XII§ 4 and Article XI§§ 1
and 7 of the State Constitution.

The Sierra Club has the right to ensure that the public trust resources identified in Article
XII § 4 and Article XI §§ 1 and 7 of the Hawai'i State Constitution are protected. These
constitutional provisions afford members of the public the right to enforce them, see e.g., Kelly
v. 1250 Oceanside Partners, 111 Hawai'i 205,140 P.3d 985 (2006), Pele Def Fund v. Paty, 73
Haw. 578,837 P.2d 1247(1992) and Chingv. Case, 145 Hawai'i 148,449 P.3d 1146 (2019).
Members of the public are beneficiaries of the trust. As such, their constitutional interests are
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adversely affected when the BLNR allows water to be diverted from streams in ways that
cause significant harm. Before authorizing diversions, the BLNR must understand how much
water is being taken from each stream and what the impacts are to those streams.
II.

The BLNR Must Conduct a Contested Case Proceeding.

Given that the Sierra Club has multiple bases for establishing a protectable "property"
interest, a contested case hearing is the most appropriate procedure for these rights to be
protected. The Hawai'i Supreme Court has explained that three factors need to be balanced in
determining what procedures should be employed (and therefore whether a contested case is
the appropriate procedure): "(1) the private interest which will be affected; (2) the risk of an
erroneous deprivation of such interest through the procedures actually used, and the probable
value, if any, of additional or alternative procedural safeguards; and (3) the governmental
interest, including the burden that additional procedural safeguards would entail." Maui Elec,
141 Hawai'i at 265,408 P.3d at 17.
A

The Diversions Adversely Affect the Sierra Club and its Members.

The Sierra Club is a membership organization advocating for the protection of our unique
natural environment. Formed in 1968, the Hawai'i Chapter of the Sierra Club has over 5,000
members throughout the Hawaiian Islands. The Sierra Club's members are directly affected by
the holdover of the revocable permits. They live along and draw water from the streams in the
license area for residential and farming purposes. They enjoy the streams in the license area
for their recreational and spiritual importance. This includes, but is not limited to, hiking,
fishing, swimming, and other recreational uses in and around the streams of the proposed
license area.
The Sierra Club's interests are harmed by these diversions. DLNR's division of aquatic
resources has concluded that the diversions of East Maui streams harm aquatic life. Our
members have seen streams run dry for long periods of time while A&B has diverted them.
These diversions harm our members ability to use and enjoy free-flowing streams. BLNR has
never clarified whether the permits give A&B an exclusive right to occupy the land; i.e. to
exclude others. To the extent that the permit allows A&B to exclude Sierra Club members from
hiking on state land, their rights are adversely affected.
B.

A Contested Hearing is the Best Means to Protect the Public Interest.

The risk of erroneous deprivation of the Sierra Club's rights are high and there is no
better means of ensuring that these rights are protected (short of going to court).
1.

Existing BLNR procedures have failed to protect streams.

Existing procedures have not allowed for the protection of 13 streams. A&B and EM!
continue to divert millions of gallons of water from free-flowing streams without any
substantive review by BLNR. BLNR has failed to address the problems caused by diversion
structures on public land. It has failed to take meaningful action to get trash cleaned up. It has
failed to ensure that A&B and EM! fulfill their burden. It has turned a blind-eye to the water
that is no used. BLNR needs accurate and complete information in order to make an informed
decision.
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2.

A contested case hearing on the holdover provides procedural

protections.
A contested case proceeding would allow for a factual record to be developed. "A
contested case hearing is similar in many respects to a trial before a judge: the parties have the
right to present evidence, testimony is taken under oath, and witnesses are subject to cross
examination. It provides a high level of procedural fairness and protections to ensure that
decisions are made based on a factual record that is developed through a rigorous adversarial
process." Mauna Kea Anaina Hou v. Bd. of Land & Nat. Res., 136 Hawai'i 376, 380, 363 P.3d
224, 228 (2015). A contested case hearing provides procedural protections to all parties. A
contested case can ensure that a decision is based exclusively on evidence in the record. It
precludes ex parte communication. A contested case is an effective means of resolving
disputed facts. And it allows for deliberate decisionmaking rather than hastily crafted and
vague conditions.
If the Sierra Club is denied a contested case hearing and then sues over BLNR's decision, a
trial would likely not take place for more than 18 months --after the term of this permit has
expired.
3.

The CWRM proceeding did not protect the Sierra Club's interests.

It would be a mistake to assume that the Sierra Club's interests were addressed or
protected in the recently concluded CWRM proceedings.
First, the Sierra Club was not a party to the CWRM proceedings, which were initiated in
2001.
Second, many of the streams that Sierra Club members use in the area covered by the
revocable permits were not addressed in any way in the CWRM proceeding.
Third, in setting minimum instream flow standards, CWRM did not impose a burden of
proof on any of the parties. In contrast, when rendering a decision as to whether allow a
private corporation to use public trust resources, the BLNR must impose on A&B the burden to
(a) justify the diversions "in light of the purposes protected by the trust." In re Water Use
Permit Applications, 94 Haw. 97, 9 P.3d 409, 455 (2000) and (b) show the diversions will not
injure the rights of others. Hawaiian Commercial & Sugar Company v. Wailuku Sugar Company,
15 Haw. 675, 689 (1904). Application of this standard should provide greater protection of
our streams.
C.

BLNR has Substantial Interests in Conducting a Contested Case.

The BLNR has a substantial interest in making deliberate decisions when it comes to
public trust land. "Under public trust principles, the State as trustee has the duty to protect
and maintain the trust property and regulate its use. Presumptively, this duty is to be
implemented by devoting the land to actual public uses, e.g., recreation. Sale of the property
would be permissible only where the sale promotes a valid public purpose."State by Kobayashi
v. Zimring, 58 Haw. 106, 121, 566 P.2d 725, 735 (1977). See also Kelly v. 1250 Oceanside
Partners, 111 Hawai'i 205, 231140 P.3d 985, 1011 (2006) (public trust duty requires agency
to "ensure that the prescribed measures are actually being implemented"); Mauna Kea, 136
Hawai'i at 414, 363 P.3d at 262 (concurring opinion of J Pollack, joined by Wilson and
McKenna) (trustee must "fulfill the State's affirmative constitutional obligations"). The BLNR's
decision must be made "with a level of openness, diligence, and foresight commensurate with
the high priority these rights command under the laws of our state." In Re Water Use Permit
Applications, 94 Hawai'i 97, 143, 9 P.3d 409,455 (2000). When acting as a trustee, BLNR
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"must make its findings reasonably clear. The parties and the court should not be left to guess,
with respect to any material question of fact, or to any group of minor matters that may have
cumulative significance, the precise finding of the agency... Clarity in the agency's decision is
all the more essential in a case such as this where the agency performs as a public trustee and
is duty bound to demonstrate that it has properly exercised the discretion vested in it by the
constitution and the statute." Id. at 158-59, 9 P.3d at 469-70 (2000)(citations and internal
quotation marks omitted). These values are best assured in the context of a contested case. A
contested case hearing could answer questions with testimony given under oath like:
• how much would A&B have to pay for water if water from these parcels was not available to
A&B (the avoided cost)?
• how much would it cost A&B to install meters that estimated how much water it was
diverting daily from each stream?
• how much water is A&B diverting from each stream?
• how much water is available to A&B from its own land?
• how much water from East Maui has &B actually been used the past three years and how
much is predicted to be used this coming year?
• is aquatic life harmed when a stream flows at 64% of median base flows (BFQ50) rather than
when the stream is free-flowing?
• how much water taken from east Maui streams is lost due to evaporation and seepage?
• how much garbage - including discarded pipes - remains on the public land that A&B is
using?
Please keep in mind that BLNR retains a property interest in the East Maui Irrigation
system and can authorize the use of the system to provide water to Maui County for its existing
uses.
~2. Any Disagreement Petitioner May Have with an Application before the Board
See the Sierra Club's October 15, 2020 letter to Suzanne Case. as well as the written testimony
offered for the November 13, 2020 meeting. See the Sierra Club's motion for summary
judgment, or in tjhe alternative for a preliminary injunction filed on April 3, 2020.
~3. Any Relief Petitioner Seeks or Deems Itself Entitled to
The Sierra Club requests that numerous conditions be imposed if this revocable permit is
going to be continued.

~4. How Petitioner's Participation in the Proceeding Would Serve the Public Interest
The Sierra Club can bring to the BLNR's attention facts, documents and testimony that its staff
has not provided to the board. Its cross examination of the applicant's witnesses will reveal
that statements it has made lack credibility. Last year, for example, A&B falsely told you that it
was using and needed stream water to irrigate 6,500 acres of pasture.
~5. Any Other Information That May Assist the Board in Determining Whether Petitioner Meets
the Criteria to Be a Party under Section 13-1-31, HAR

~ Check this box if Petitioner is submitting supporting documents with this form.
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT
STATE OF HAWAI ' I
SIERRA CLUB,

)
)
Plaintiff,
)
vs.
)
)
BOARD OF LAND AND NATURAL
)
RESOURCES, DEPARTMENT OF LAND
)
AND NATURAL RESOURCES, SUZANNE )
CASE in her official capacity as Chairperson )
of the Board of Land and Natural Resources, )
ALEXANDER AND BALDWIN, INC., and )
EAST MAUI IRRIGATION, LLC
)
)
Defendants.
)

CIVIL NO. 19-1-0019-01 JPC
(Environmental Court)
DECLARATION OF ROB WELTMAN

- -- - - - - - - - - )
DECLARATION OF ROB WEL TMAN
I, Rob Weltman, under penalty of perjury hereby state the following is true and accurate
to the best of my knowledge and belief:
1.

The statements below are based upon my personal knowledge.

2.

I live on, and am a resident of, Maui.

3.

I have been a member of the Sierra Club since 1995.

4.

I am the chair of the Sierra Club ' s Maui Group as well as the Maui Group's

Outings Committee.

5.

I have also served on the Sierra Club Hawai' i state chapter' s executive

committee.
6.
earth.

The Sierra Club' s mission is to explore, enjoy and protect the wild places of the

7.

One of the Sierra Club's purposes is the protection of natural resources, including

our streams and native aquatic life.
8.

The Sierra Club and its members seek to preserve and enjoy free-flowing streams.

9.

Sierra Club members hike along streams that have been or are diverted by A&B

pursuant to the continuation of revocable permits S-7263 (Tax Map Key (2) 1-1-001 :044), S7264 (Tax Map Keys (2) 1-1-001:050, 2-9-014:001, 005, 011 , 012 & 017) and S-7265 (Tax Map
Key (2) 1-1-002:por. 002) and S-7266 (Tax Map Keys (2) 1-2-004:005 & 007) ("revocable
permits").

10.

I have hiked to, or along, Makapipi Stream, HanawI Stream, Kopili'ula Stream,

West Wailuaiki Stream, Wahinepe ' e Stream, Waikamoi Stream, and Honopou Stream.
11.

I hike in the East Maui watershed several times a year.

12.

On these hikes to and along streams in East Maui, I explore the plant and aquatic

life made possible by stream flows, enjoy views of dramatic waterfalls, appreciate the beauty of
nature, experience the sounds made by flowing water, dip into the stream to cool off, and bask in
nature's wonder.
13.

One of the joys of hiking is getting away from civilization and seeing the world in

its natural condition.
14.

I have hiked above, below and next to the stream diversions.

15.

When the streams are flowing, I revel in watching stream life reinvigorated.

16.

I have seen the streams flowing with lots of water and I have seen the streams

with only a trickle of water.
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17.

When the streams lack water, it has saddened me because I come to enjoy a

natural experience. The hiking experience is also less interesting when stream flow is diminished
by diversions.
18.

That experience is diminished when I see man-made blockages along our streams.

19.

I have participated in numerous service projects on Maui to get rid of invasive

species - but have not been able to do so within the area covered by the revocable permits.
20.

I have seen invasive plants crowd out native species in the East Maui watershed

covered by the revocable permits.
21.

My interests would be adversely affected if the revocable permits are continued

for another year without sufficient conditions to protect our natural environment.

I declare under penalty of perjury that the foregoing is true and correct.
DATED:

Kihei, Hawai'i, January 14, 2019.

~7A/~-Rob Weltman
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT
STATE OF HAWAI'I
SIERRA CLUB,

)
)
)
Plaintiff,
vs.
)
)
BOARD OF LAND AND NATURAL
)
RESOURCES, DEPARTMENT OF LAND )
AND NATURAL RESOURCES,
)
SUZANNE CASE in her official capacity as )
)
Chairperson of the Board of Land and
Natural Resources, ALEXANDER AND
)
)
BALDWIN, INC., and EAST MAUI
)
IRRIGATION, LLC

CIVIL NO. 19-1-0019-01 JPC
(Environmental Court)
DECLARATION OF MEGAN LOOMIS
POWERS

)

- - - - - - - -Defendants.
------- )
DECLARATION OF MEGAN LOOMIS POWERS

I, Megan Loomis Powers, under penalty of perjury hereby state the following is true and
accurate to the best of my knowledge and belief:
1.

The statements below are based upon my personal knowledge.

2.

I live on, and am a resident of, Maui.

3.

I have been a member of the Sierra Club since 2003.

4.

I lived next to Ho'olawa Stream for many years.

5.

My parents still own land next to Ho'olawa Stream and I enjoy returning there to

swim and observe the beauty of the stream.
6.

I have also lived next to Honopou Stream and Hanawana Stream.

7.

I have played in these three streams from the age of 4 to the age of 54, rescued

fish and pollywogs when they were drying out, floated on every imaginable toy, rope-swinged,
bathed, lounged, swam a mile for exercise daily with my father for many years. And in my

Junior year in high school at Seabury Hall, I started my day by jumping off the 30-foot waterfall.
I know the many faces of these streams through their yearly cycles.
8.

I plan to continue visiting and using these streams for the rest of my life and my

adult children plan to do the same.
9.

Between 1972 and 2016, on Ho'olawa stream, after more than a 1/4 mile of

stagnant, stinky, mucky streamwater and debris was cleared out after a big rain event, and when
diversions are curbed (Ix/yr.) allowing for the natural stream flow, I would witness an event
unfold over the next few weeks where life returned to the streams and banks with spring-like
fervor to finally settle into a state of thriving balance. It is the most beautiful thing one can ever
imagine! Water is life! Life in Balance! But it was always taken away and everything would dry
out again and again and again for many years.
10.

I have seen the ill effects of diversions on all three of these streams.

11.

When these streams have been diverted, the streams are fairly dry, which impacts

the streamlife's ability to flourish and allows invasive weed species to take over the banks, it also
impacts my ability to enjoy and recreate in them. Also, the dry streambeds prevent seepage
which has caused springs to dry out from which we used to gather drinking water. This is very
disturbing, heartbreaking and scary to lose our drinking water. I know firsthand, from daily
experience, the difference of how BAD it usually is with the total diversion and, how GOOD it
can get when allowed to thrive.
12.

Before 2016, Ho'olawa stream below the Haiku Ditch diversion was generally

pretty dry except after winter storms, or when EMI decided to open the gates, causing
unexpected flooding. Since A&B stopped growing sugarcane, it has been flowing in excess of
what would be considered "normal stream flow'' because water diverted from other streams is

2

being dumped into Ho'olawa Stream via an underground tunnel. This has impacted my ability to
enjoy the stream because of the danger ofgetting washed away over the next waterfall. In
addition, it has caused a lot of erosion on the banks of the river and root rot which killed a whole
grove of trees, not to mention flooding Ho'olawa Bay with excess silt, adversely impacting the
fishery.
13.

Allowing diversions to continue, or to increase, adversely affects my enjoyment

of these streams.
I declare under penalty of perjury that the foregoing is true and correct.
DATED:

Haiku, Hawai'i,

h¼ z'f::,

2019.

~~

MELOOMISPOWERS
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT
STATE OF HAWAI' I
SIERRA CLUB,
Plaintiff,
vs.
BOARD OF LAND AND NATURAL
RESOURCES, DEPARTMENT OF LAND
AND NATURAL RESOURCES,
SUZANNE CASE in her official capacity as
C}Njmerson of:tl_ie e9_ard of Lapg_ap.d _
Natural Resources, ALEXANDER AND
BALDWIN, INC. , and EAST MAUI
IRRIGATION, LLC
Defendants.
- - -------------

) CIVIL NO. 19-1-0019-01 JPC
) (Environmental Court)
)
) DECLARATION OF MIRANDA CAMP

)
)
)

)
)

)
)
)
)
)
)

DECLARATION OF MIRANDA CAMP
I, Miranda Camp, under penalty of perjury hereby state the following is true and accurate
to the best of my knowledge and belief:
1.

The statements below are based upon my personal knowledge.

2.

I have lived on, and have been a resident of, Maui for about 22 years.

3.

I have been a member of the Sierra Club for decades.

4.

I am on the executive committee of the Sierra Club's Maui Group and am a hike

5.

I have led Sierra Club hikes to or along Makapipi Stream, Punaluu Stream,

leader.

Wailuaiki Stream, Waikamoi Stream, Kolea Stream, and Wahinepe' e Stream in east Maui.
6.

I have also hiked to, or along, Nailiilihaele Stream, Papaaea Stream, Hoalua

Stream, Oopuola Stream, Puehu Stream, Hanehoi Stream and Honopou Stream.
7.

I hike in the East Maui watershed several times a year.

8.

I love hiking along streams with running water. I cannot fully describe how happy

it makes me to see streams full of life flowing from mauka to makai. I enjoy seeing the diversity
of life in streams and experiencing the natural world.
9.

I have hiked above, below and next to the stream diversions.

10.

It is far more pleasant to hike along a stream that is flowing than one that is bone

dry or just a trickle.

11.

While some streams are in better health than they used to be, I am concerned both

that exrstmg dfversions and an increase in the amount of water diverted will diminish my
enjoyment of hiking to and along streams in east Maui.
12.

I appreciate seeing native plants and am discouraged by the growth of invasive

13.

When the streams are diverted, the natural experience is diminished..

14.

I have participated in numerous service projects on Maui to get rid of invasive

species.

species - but have not been able to do so within the area covered by the revocable permits.
15.

I have seen invasive plants crowd out native species in the East Maui watershed

covered by the revocable permits.
16.

My interests would be adversely affected if the revocable permits are continued

for another year without sufficient conditions to protect our natural environment.
I declare under penalty of perjury that the foregoing is true and correct.
DATED:

Kihei, Hawai'i, February~ 2019.

v~av
Z5

Miranda Camp
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT
STATE OF HAWAI ' I
SIERRA CLUB,

) CIVIL NO. 19-1-0019-01 JPC
) (Environmental Court)
Plaintiff,
)
vs.
) DECLARATION OF PAUL CARTER
)
)
BOARD OF LAND AND NATURAL
RESOURCES, DEPARTMENT OF LAND · )
AND NATURAL RESOURCES, SUZANNE )
CASE in her official capacity as Chairperson )
of the Board of Land and Natural Resources, )
ALEXANDER AND BALDWIN, INC., and )
)
EAST MAUI IRRIGATION, LLC
)
)
Defendants.
)

________________

DECLARATION OF PAUL CARTER
I, Paul Carter, under penalty of perjury hereby state the following is true and accurate to

the best of my knowledge and belief:
1.

The statements below are based upon my personal knowledge.

2.

I live on, and am a resident of, Maui- and have been for decades.

3.

I have been a member of the Sierra Club for decades.

4.

I live very close to Waipio Stream.

5.

I walk down to dip into the stream approximately five or six times a year.

6.

When the water from the stream is diverted, I cannot dip in the water because

there is none.
7.

pools there.

Approximately once a week, I walk to Hoolawa stream to swim in one of the

8.

When the water levels in Hoolawa stream are low, there is too little water in some

of the pools to swim in.
9.

I enjoy the beauty and the sounds of a running stream.

10.

I plan to continue visiting and using these streams, but my use is affected when

too much water is diverted from these streams.
11.

Allowing diversions to continue, or to increase, adversely affects my enjoyment

of these streams.
I declare under penalty of perjury that the foregoing is true and correct.

:

DATED:

H~-6,
/

IJfi

/ .--

.
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT
STATE OF HAWAI'I
SIERRA CLUB,
Plaintiff,
vs.
BOARD OF LAND AND NATURAL
RESOURCES, DEPARTMENT OF LAND
AND NATURAL RESOURCES,
SUZANNE CASE in her official capacity as
Chairperson of the Board of Land and
Natural Resources, ALEXANDER AND
BALDWIN, INC., and EAST MAUI
IRRIGATION, LLC

) CIVIL NO. 19-1-0019-01 JPC
) (Environmental Court)
)
) DECLARATION OF NEOLA CAVENY
)
)
)
)

)

)
)
)
)
)
_ _ _ _ _ _ _ _D_efi_e_nd_an_ts_._ _ _ _ )

DECLARATION OF NEOLA CAVENY
I, Neola Caveny, under penalty of perjury hereby state the following is true and accurate
to the best of my knowledge and belief:
1.

The statements below are based upon my personal knowledge.

2.

I have lived on, and have been a resident of, Maui for 45 years.

3.

I have been a member of the Sierra Club since 1998.

4.

I live at

5.

I grow food and ornamental plants on my property.

6.

I own the parcel TMK (2) 2-9-11-14, which is directly adjacent to Hanehoi

Stream.
7.

Although I am not a lawyer, it is my understanding that I have both riparian rights

and appurtenant rights to use the water from the stream that runs by my property.
8.

Hanehoi Stream has not yet been fully restored.

9.

If more water were restored to Hanehoi Stream, I would be able to irrigate my

crops without worry that I will run out of water from my catchment tank, which is currently the
only source of water for my property.
10.

A free-flowing Hanehoi Stream is important to me as a source of water for my

home and farm; I enjoy the sound of the rushing water; I enjoy looking at the water flowing; I
would enjoy seeing native fish in the stream.
11.

A free-flowing Hanehoi Stream increases my enjoyment of my home and

enhances the value of my property.
12.

While more water is flowing in Hanehoi Stream than in the past, this past

summer, the water levels in the stream were very low.
13.

My interests would be adversely affected if the revocable permits are continued

for another year without conditions that require restoration of natural water flows in Hanehoi
Stream by a fixed deadline and without fixing the diversion structures that interfere with the
migration of fish upstream and the flow of larvae downstream.
I declare under penalty of perjury that the foregoing is true and correct.

DATED:
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT
STATE OF HAWAI'I
SIERRA CLUB,

CIVIL NO. 19-1-0019-01 JPC
(Environmental Court)
Plaintiff,
ECLARATION OF LUCIENNE DE NAIE

VS.

BOARD OF LAND AND NATURAL
SOURCES, DEPARTMENT OF LAND
ND NATURAL RESOURCES,
SUZANNE CASE in her official capacity as
Chairperson of the Board of Land and
atural Resources, ALEXANDER AND
BALDWIN, INC. , and EAST MAUI
IRRIGATION, LLC
Defendants.

DECLARATION OF LUCIENNE DE NAIE
I, Lucienne de Naie, under penalty of perjury hereby state the following is true and
accurate to the best of my knowledge and belief:
I .The statements below are based upon my personal knowledge.
2.I live on, and am a resident of, Maui. And have been so for decades.
3.I have been a member of the Sie1Ta Club for decades.
4.1 live in Huelo not far from Hanehoi and Waipio Iki Streams.
5.I have served in various roles in the Sierra Club Hawai'i chapter and the Maui Group,
including as a hi ke leader.
6.I have participated in many service trips in which we have worked to get rid of invasive
species.
7.I have hiked to or along many east Maui streams as a part of Sierra Club outings.

8.I have also hiked to or along many east Maui streams as an individual or with friends
(i.e. not part of an official Sien-a Club outing).
9.I plan to continue to visit many of the east Maui streams this year and in future years.
10.I have hiked to or along the following streams in east Maui: Honopou, Hoolawa ili'ili,
Hoolawa nui, Honokala, Mokupapa, Waipio, Waipioiki/Kapalaea, Puolua, Hanehoi , West
Hanehoi, Huelo, Hoalua, Hanawana, Kailua, Nailiilihaele, Puehu, Oopuola, Ka' aiea, Kolea,
Waiakamoi, Waihinepe'e, Puohakamoa, Haipuaena, Punalau, Honomanu, Nua' ailua, Piina'au,
Waiokamilo, Wailuanui, West Wailua iki, East Wailuaiki , Kopiliula, Waiohue, Paakea, Waiakea,
Kapaula, Hanawi and Makapipi.
11.I enjoy observing natural beauty, including free-flowing streams and the native
aquatic life that is dependent upon them.
12.0ver the past 25 years, I have observed the spread of invasive species throughout the
east Maui watershed.
13.My enjoyment of hiking in East Maui has been diminished when I have seen:
a.debris (such as unused/discarded/obsolete pipes) in or near streams;
b.diversion structures that interfere with the flow of water and the migration of
native aquatic life up and downstream;
c.reduced flow in streams, making it more difficult (and sometimes impossible) to
swim or dip in a stream, and making it more difficult for native aquatic
species to survive; and
cl.invasive species taking over native forests.

14.I have recreational, aesthetic, environmental and public trust interests in ensuring that
streams are free-flowing and that public lands are properly managed.
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15.Allowing the revocable permits to be held over for another year (without appropriate
conditions) will harm my interests by:
a.allowing debris to be left in or next streams because the department of land and
natural resources has not attempted to verify the conditions on the ground
or take any meaningful action to get A&B and EMI to clean up their mess;
b.allowing diversion structures to continue to interfere with the migration of
native aquatic species on many east Maui streams;
c.preventing sufficient water from flowing within many streams;
d.allowing A&B and EMI to divert water from one stream and dump it into
another stream;
e.allowing A&B and EMI to divert more water than they have been diverting over
the past three years;
f.potentially jeopardizing my ability to hike in this area; and
g.allowing invasive species to continue to spread.
16.My recreational, aesthetic, environmental and public trust interests are harmed by
allowing the revocable permits to be held over for another year.
17.I read environmental impact statements (EISs) and repo1is by government agencies to
educate myself and to craft testimony.
18.The lack of information that an EIS would provide has hindered my ability to be fully
informed as to the status of east Maui streams.
19.The failure of BLNR to require A&B and EMI to provide relevant data (including
what percentage of water they are taking from each stream) makes it more difficult for me to
protect the streams that I enjoy.
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20.I provided a 91-paragraph declaration to the Commission on Water Resources
Management in December 2014. A true and conect copy of it was attached to A&B ' s motion to
dismiss as its Exhibit 43.
I declare under penalty of pe1jury that the foregoing is true and correct.
DATED:

Haiku, Hawai'i, February l& 2019.

~
d !Ak
LUCIENNEDENAIE
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EXHIBIT B

J SIERRA CLUB
OF HAWAl'I

P.O. Box 2577
Honolulu, Hawai'i 96803
hawaii.chapter@sierraclub.org
808.538.6616
ww.sierraclubhawaii.org

Testimony to the
BOARD OF LAND AND NATURAL RESOURCES
November 13, 2020
Agenda Item: D-8: Relating to Continuance of Revocable Permits for the diversion
of East Maui Streams by Alexander & Baldwin and Mahi Pono

Chair Case and members of the Board of Land and Natural Resources,
On behalf of our 28,000 members and supporters, the Sierra Club takes issue with the staff's
recommendation on the 2021 renewal ofrevocable pennits to East Maui Irrigation (jointly
owned by Alexander & Baldwin and Mahi Pono) for the diversion of east Maui streams.
The primary issue before you is whether you should allow Alexander & Baldwin, Mahi Pono,
and East Maui Irrigation (collectively "A&B" herein) to drain 13 east Maui streams dry when
most of that water is lost - or wasted. There are reasonable measures that can be implemented to
keep more water in our streams, which you should be requiring as stewards - or trustees - of the
public's nah1ral resources.
If you carefully look at the quarterly reports that have been submitted to you, it is easy to see that
very little of the water taken out of east Maui streams is actually used.
Quarter

Average taken
from East Maui
streams (mgd)

Maui County
domestic use
(mgd)

Kula Ag
Park uses
(mgd)

Diversified
ag uses
(Mid)

Unaccounted for water - seepage from
unlined reservoirs & evaporation (dust
control is minuscule)

Ql

27.79

1.06

.38

2.5

22.75

Q2

22.6

.41

3.64

15.64

Q3

18.9

1.8
,.,

.5

2.5

11.7

.)

The water that is lost - wasted - should stay in our streams. Why should our streams be drained
dry when most of that water is lost? There is a better way. Herein you will find a summary of
recommendations for improving the staff submittal followed up an in-depth analysis and
explanation to justify our detailed recommendations to the Board of Land and Natural Resources.
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SUMMARY OF RECOMMENDATIONS
After receiving all required information, the following changes must be made to the proposed
revocable permits if any are issued:

1.
Permittee shall cooperate with CWRM and DAR in studies, site inspections and
other actions as necessary to address the streams in the license areas not covered by the
CWRM order.
2.
Permittee shall work with CWRM and DOFAW to determine 1,vhether there are
alternatives to diversion removal that effectively prevent remove diversion structures that
foster mosquito breeding and can be feasibly implemented. Permittee shall include the
stah1s of alternatives in their quarterly reports.
If the Board or Department finds that a use of water is not reasonable and
3.
beneficial and does not comply with the pennitted uses, Permittee shall cease such use
within a timeframe as determined by the Department. The permitte shall immediately
cease using, or allowing the use of, water for industrial purposes.
For water used for agricultural crops, Permittee are to estimate how much water is
4.
required for each crop per acre per day, and how many acres of each crop are being
cultivated. The Permittee shall provide updated information in each quarterly report.
5.
Permittee shall submit to the Department a plan for their proposed upgrades,
including an implementation timeline, to the irrigation system intended to address
CWRM's concerns no later than J:Hoo- March 30, 2021. By November 1, 2021, it shall
complete the lining and covering of six reservoirs.
6.

Pennittee shall pay the 2021 monthly rent amounts as determined above.

7.
"Trash and debris" shall be further defined as "any loose or dislodged diversion
material such as concrete, rebar, steel grating, corrugated metals, railroad ties, unused
~ etc., that can be removed by hand (or by light equipment that can access the stream
as is)."
8.

System losses and evaporation shall not be considered as a 1Naste of ,,,,,ater.

8.
In its quarterly reports, the Permittee shall disclose how much water came from
streams west of Honopou on average per day.
9.
The Permittee shall ensure that between 3 and 17 million gallons of groundwater
are pumped and used per day in conjunction with the use of east Maui water. If the

Sierra Club, D-8
November 2020
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Board, Department or Commission on Water Resource Management determines that
pumpage of that quantity of water is not sustainable, it shall reduce its pumpage
accordingly. In its quarterly reports, the Permittee shall disclose how much groundwater
was pumped on average per day.
10.
The Permittee shall not divert more than 27 million gallons of water per day, as
measured at Honopou for all permits combined. All diverted water shall be for reasonable
and beneficial uses.
11.
The Permittee shall leave 64% of the baseflow -- the minimum amount of
baseflow that native species require to grow and reproduce -- in all 13 streams which
CWRM did not address.
12.
By March 30, 2012, the Permittee shall submit stream alteration permits to
CWRM to modify the diversion structures on Puohokamoa, Waiohue and Hanawi
streams identified in the April 1, 2010 Division of Aquatic Resources letter.
13.
By November 1, 2020, the Permittee shall prepare an assessment of each
diversion structure on state land to determine the degree to which each one: (a) interferes
with native aquatic species (blocking migration upstream as well as entraining larvae);
(b) facilitates mosquito breeding; or (c) mars natural beauty.
14.
The Permittee shall deposit $500,000 into the forest stewardship fund, HRS §
195F-4, for the control of invasive species in the east Maui watershed, or contribute
$500,000 to the East Maui Watershed Partnership to hire additional staff members to
reduce the spread of invasive species within the revocable permit area.
15.
The Permittee shall increase its staffing to prioritize the removal of trash and other
debris (including unused pipes). It shall disclose changes in staffing levels in its quarterly
reports.

ANALYSIS & EXPLANATION
I. BLNR Should Reject the Staff's Proposal to Chan2e the Definition of Waste
The staff suggests that this board employ Orwellian - or Trumpian - logic to redefine "waste."
To suggest that system losses and evaporation - of unlimited quantities - is not waste is absurd
on its face and inconsistent with the manner in which Suzanne Case and Mahi Pono have used
that term and inconsistent with rulings of the Hawai'i Supreme Court.
When this board considered renewal of the various water permits on October 11, 2019, Chair
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Case said, "And, you know, I mean, the other consideration, obviously, is waste, you don't
want to be running water through the system that's not being used and not being used to but I do -- and we've had, you know, discussions with the delegation about this." When Mahi
Pono entered into a settlement with the Office of Hawaiian Affairs, Maui Tomorrow and Hui 0
Na Wai 'Eha in November 2019, it agreed that:
Mahi Pono will bypass the Wai'ale Reservoir to avoid the reservoir's significant
seepage losses of 6 to 8 mgd. In implementing the Commission's 2014 Order adopting
the settlement in Case No. MA 06-01 (remand), HC&S had opted to bypass the Wai'ale
Reservoir to avoid such waste. Mahi Pono will adopt and implement this bypass solution
and will use Wai'ale Reservoir only for flood control purposes for the surrounding
Wailuku community. Mahi Pono will replace some of the storage capacity of the Wai'ale
Reservoir with other reservoir(s) on its farm, which will be lined to minimize losses.
In other words, both Mahi Pono and Suzanne Case have equated water that is not used, and water
that is lost due to seepage as waste. The Water Commission similarly concluded:
737. Thus, HC&S's system losses of22.7 percent (41.67 mgd of 183.61 mgd of
surface water delivered and ground water pumped) were reasonable losses under
sugarcane cultivation. Because the same distribution system would be used for diversified
agriculture, the same rate of 22.7 percent losses should be applicable.
Yet, the staff submittal suggests that the BLNR should rubber stamp system losses far greater
than 22.7%. There is a better way.
II. BLNR Must Take Steps to Reduce Waste Now

Instead of altering the definition of waste, BLNR should require that A&B reduce its waste. The
Supreme Court has mandated that decisions involving the use of stream water "must include
provisions that encourage system repairs and limit losses." In re Water Use Permit Applications,
105 Hawai'i 1, 27, 93 P.3d 643, 669 (2004) (Waiahole II). A&B must prove that is use of water is
"reasonable and beneficial." Kauai Springs, Inc. v. Planning Comm'n ofthe Cnty. ofKaua 'i, 133
Hawai'i 141, 174-75, 324 P.3d 951, 984-85 (2014). It is per se unreasonable to allow an
unlimited amount of water to be lost due to seepage and evaporation. It is particularly
unreasonable when the Water Commission ruled that only system losses of 22.7 percent are
reasonable. Excessive amounts of system losses are unreasonable. In fact, the Water Commission
warned:
although estimates of over 20 percent transmission system losses may comport with
current industry standards, they do not reflect best practices, will not serve the interests of
future generations and are not acceptable. Modem agribusiness investors should not
expect to build a new industry on the back of century-old infrastructure. Investment in
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ditch systems must be made to avoid leakage and waste, install modem ground water
storage technologies, optimize use of non-potable water, and improve water capture and
storage from storm events that increase total flow availability.
Former A&B executive Rick Volner testified under oath at the most recent trial on their
diversions from east Maui that almost all of the reservoirs "were in existence from the very
beginning of farming operations, so prior to the early 1900s on the HC&S plantation." These
century-old reservoirs must be upgraded now. Submitting a plan in six months is too little, too
late. There is no time - or water - to waste. The Water Commission specifically asked this Board
to consider requiring improvements "to minimize leakage and waste." Lining these antiquated,
leaky, unlined reservoirs would significantly reduce system losses. And covering them would
significantly reduce evaporation.
BLNR has the legal authority pursuant to HRS § l 71-58(c) to require that as a condition of
taking water in 2021, A&B ensure that a minimum of six unlined reservoirs be lined and
covered in 2021. More could be done in 2022. A&B and Mahi Pono can fight over who between
the two of them has to pay for the lining and covering, but if they are unwilling to line and cover
the reservoirs, BLNR should not authorize more than 23 million gallons of water per day to be
removed from east Maui streams.

III. BLNR Should Require the Use of Alternative Water Sources.
The Water Commission and A&B have recognized that there are alternative water sources
available to irrigate fields in central Maui: groundwater (approximately 17 million gallons per
day) and water from streams west of Honopou (approximately 11 million gallons per day). Those
water sources should be used to reduce the incredible damage that is being wrought on 13 east
Maui streams. Rather than drain streams dry, groundwater can be pumped - and seep back to the
ground to replenish the groundwater.
The staff submittal highlights that Mahi Pono used approximately 12.7 million gallons of
brackish water - cumulatively for the entire quarter (not per day). That translates into .141
million gallons per day- a minuscule amount compared to the amount of water taken out of east
Maui streams.

IV. BLNR Can Take Steps to Protect these 13 For2otten Streams.
The Water Commission's 2018 order did not consider the ecological or recreational value of 13
streams - because they were not included in the petitions filed by Na Moku Aupuni O Ko'olau
Hui (Na Moku). A&B 's diversion structures remove all the water from these 13 streams 80% of
the time. They drain these streams dry. BLNR has authorized A&B to take all the water from
these 13 streams without any limitation. A&B 's paid consultant concluded in September 2019
that the full diversion of these streams leads to the loss of 85% of the habitat - more habitat is
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lost on these 13 streams than was restored on the nine fully restored streams and more habitat
than was restored on the so-called five habitat streams. 1 Taking all the water from a stream 80%
of the time has profound ecological consequences. It really is insulting to treat these streams as
unimportant. They all have ecological, recreational and community value. BLNR should take
steps now to protect these streams that have been neglected for far too long.
For the first time, the board now has the benefit of a Division of Aquatic Resources' analysis of
these 13 streams - even though staff only visited six of them. These streams are not unimportant
- as your attorneys attempted to argue in court. They should not be drained dry when most of
their water is not actually used.
Please protect the instream values - such as native aquatic fish, recreational uses and cultural
uses - of these streams. The majority of these streams are a water source for residents of the
many small communities of east Maui. The Supreme Court has condemned attempts to allow
water to be used without any determination of instream flow standards:
The tentative grant of water use permits without any determination of instream flow
standards, conversely, presents the least desirable scenario: no assurance that public
rights are receiving adequate provision, no genuine comprehensive planning process, and
no modicum of certainty for permit applicants and grantees. Cf. Concerned Citizens of
Putnam County for Responsive Gov't v. St. John's River Water Management Dist., 622
So.2d 520, 523 (Fla.Ct.App.1993) ("[I]t is difficult ... to imagine how the water supply
can be managed without the establishment of minimums.").

In Re Water Use Permit Applications, 94 Hawai'i 97, 149, 9 P.3d 409,461 (2000) ("Waiahole'').
An agency must "take the initiative in planning for the appropriate instream flows before demand
for new uses heightens the temptation simply to accept renewed diversions as a foregone
conclusion." Id. The court criticized decisions that "could drain a stream dry incrementally, or
leave a diverted stream dry in perpetuity, without ever determining the appropriate instream
flows. Needless to say, we cannot accept such a proposition." Id. at 158, 9 P.3d at 471. The court
criticized a "permissive view towards stream diversions, particularly while the instream flow
standards remained in limbo." Id. at 159, 9 P.3d at 472.
In his deposition, Sam Gon III explained BLNR's reasons for refusing to take any steps to
protect stream life. He explained that no effort was made "because there were no impacts above
and beyond that which occurred for over a century." He argued that BLNR did not need to
address problems that already exist. The Supreme Court has rejected that logic. Waiahole, 94
Hawai'i 97, 149-50, 9 P.3d 409, 461-62.

1 Given this devastating impact, the staffsubmittal's claim on page 27 that the renewal of the revocable permit "will
probably have minimal or no significant effect on the environment" is patently wrong. Allowing A&B to continue to
use these lands and waters prior to the completion of an EIS violates HRS chapter 343.
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The staff submittal gives lip service to the public trust's "dual mandate." Streams must be
protected -- particularly if the water taken from them is not being used reasonably. Mahi Pono's
own data reveals that far more than half of the water taken out of these streams is lost.
These losses could easily be reduced.
The staff submittal ignores its duty to protect public trust resources : State v. Zimring, 58 Haw.
106, 121 , 566 P.2d 725 , 735 (1977) ("Under public trust principles, the State as a trustee has the
duty to protect and maintain the property and regulate its use."); Kelly v. 1250 Oceanside
Partners, 111 Hawai'i 205 , 226, 140 P.3d 985, 1006 (2006) ("an affinnative duty to preserve and
protect the State's water resources"); Kauai Springs, Inc. v. Planning Comm'n ofthe Cnty. of
Kaua 'i, 133 Hawai'i 141, 172, 324 P.3d 951, 982 (2014) ("The purpose of the state water
resource public trust is to protect ce11ain uses."); Ching v. Case, 145 Hawai'i 148, 152,449 P.3d
1146, 1150 (2019) ("an obligation to protect and preserve the resources however they are
utilized"). Your deputy attorneys general continue to rely on, emphasize, and seek refuge in the
second clause in Article XI § 1. But as the Supreme Court has repeatedly pointed out, the
requirement to "promote the development and utilization of these resources" must be done "in a
manner consistent with their conservation and in furtherance of the self-sufficiency of the
State." Waiahole, 94 Hawai'i at 139, 9 P.3d at 451. "[A]rticle XI, section l's mandate of
'conservation'-minded use recognizes 'protection' as a valid purpose consonant with assuring the
'highest economic and social benefits ' of the resource." Id. "In short, the object is not maximum
consumptive use, but rather the most equitable, reasonable, and beneficial allocation of state
water resources, with full recognition that resource protection also constitutes "use." Id. at
140, 9 P.3d at 452. "[T]he mandate of 'conservation'-minded use subsumed in our state's water
resources trust contemplates 'protection' of waters in their natural state as a beneficial use." Id.
Having recognized the necessity of a balancing process, we do not suggest that the state's
public trust duties amount to nothing more than a restatement of its prerogatives, see
Robinson, 65 Haw. at 674 n. 31,658 P.2d at 310 n. 31, nor do we ascribe to the
constitutional framers the intent to enact laws devoid of any real substance and effect, see
supra notes 29, 36 & 40. Rather, we observe that the constitutional requirements of
"protection" and "conservation," the historical and continuing understanding of the trust
as a guarantee of public rights, and the common reality of the "zero-sum" game between
competing water uses demand that any balancing between public and private purposes
begin with a presumption in favor of public use, access, and enjoyment. See, e.g.,
Zimring, 58 Haw. at 121, 566 P.2d at 735 ("[T]he State as trustee has the duty to protect
and maintain the trust [resource] and regulate its use. Presumptively, this duty is to be
implemented by devoting the [resource] to actual public uses, e.g., recreation."). Thus,
insofar as the public trust, by nature and definition, establishes use consistent with trust
purposes as the norm or "default" condition, we affirm the Commission's conclusion that
it effectively prescribes a "higher level of scrutiny" for private commercial uses such as
those proposed in this case.
Id. at 142, 9 P.3d at 454. Or, as re-articulated by the Court:
The duty to protect includes the duty to "ensure the continued availability and existence
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of its water resources for present and future generations." Id. at 139, 9 P.3d at 451.
Likewise, the duty to promote incorporates the duty to promote "the development and
utilization of [water] resources in a manner consistent with their conservation and in
furtherance of the self-sufficiency of the State." Haw. Const. Art. XI, sec. 1 (emphasis
added) . As was recognized by the majority of this court in Wai 'ala, "maximizing the
water resource's social and economic benefits includes the protection of the resource in
its natural state." 103 Hawai ' i at 430, 83 P.3d at 693 .
Kelly , 111 Hawai ' i at 223, 140 P.3d at 1003 . The Supreme Court has never ratified a decision by
any agency authorizing all the water from a stream to be diverted. In fact, in Waiahole JI, the
court reversed a decision that allowed up to half the water from a stream to be taken
In short, BLNR must "protect instream values to the extent practicable." Waiahole II, l 05
Hawai'i 1, 11, 93 P.3d 643, 653 (2004). It is practical to require that A&B begin to line and cover
the reservoirs . Why must 13 streams be drained completely dry while the vast majority of
the diverted water is lost due to seepage and evaporation?

V. Cap Diversions to 27 million 2allons per day
Mahi Pono does not need 45 million gallons of east Maui stream water per day. Or 35 million
gallons. Or even 27 million gallons per day.
It has not even come close to using 4 million gallons of water per day to irrigate its crops.
Moreover, it has alternative sources of water: groundwater and streams west of Honopou that do
not flow through state land. More importantly, it can use millions of gallons of water that are
being lost in unlined and uncovered reservoirs .
Q uarter

Average ta ken fro m
East Mau i streams

Mau i Co unty
dom estic mgd

Kul a Ag
Park

Di ve rsifi ed ag

Unaccounted fo r water - see page fro m unlined
reservo irs, & evaporati on ( dust control is miniscule)

Ql

27.79

1.06

.38

2.5

22 .75

Q2

22.6

1.8

.41

3.64

15.64

Q3

18.9

3

.5

2.5

11.7

In 2017, A&B diverted on average 23.99 million gallons daily. In 2018, A&B diverted on
average 25. 75 million gallons daily. In 2019, it diverted approximately 27 million gallons per
day. And in 2020, its diversions are far less than 27 million gallons per day.

VI. BLNR Must Address the Harm Caused by Diversion Structures
Diversion structures: (a) interfere with native aquatic species (blocking migration upstream as
well as entraining larvae); (b) facilitate mosquito breeding; and (c) mar natural beauty. BLNR,
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however, has authority as a landlord (as opposed to a regulator) because many of these structures
are on public land. Therefore, BLNR should order the applicant to pay for an assessment of each
diversion structure on state land to determine the degree to which each one: (a) interferes with
native aquatic species (blocking migration upstream as well as entraining larvae); (b) facilitates
mosquito breeding; and ( c) mars natural beauty. BLNR should also order the removal of those
structures - within a fixed timeframe (with the possibility of extensions where justified) - that
cause the greatest harm.
On April 1, 2010, the Division of Aquatic Resources wrote a letter in which it described simple
modification to diversion structures on three streams to allow native species to pass. BLNR
should be requiring EMI and A&B to submit stream diversion alteration permit applications to
the Water Commission this year to ensure that these modifications take place.
In a January 2, 2020 memorandum, the Division of Aquatic Resources pointed out:
The simple removal of sluice gates is a "great first step " in restoring flow, however, the walls
and dams that have been constructed to direct wate r to inta kes and diversions must also be
removed or " modified ." These areas that constrict flow prevent s animals from migrating
upstream . The presence of some animals which we've identified he lps to val idate that few
animals can migrate upstream. The mu ltiple diversions prevents hea lthy populations to
successfully migrate to upper elevations .

In an April 13, 2019 email, DAR's Skippy Hau explained:
We are asking that Stream habitat be restored to improve successful migration of aquatic
resources. Just restoring stream flow is a good immediate first step but does not address the
intermittent conditions the stream experiences throughout the year. Or the impacts to the
ecosystem. The previous report cards in the past required the notching of dams and walls to
improve continuous stream flow those recommendations should be in the files and were
never implemented .

The U.S. Fish and Wildlife Service observed:
Among the major threats to the survival in the wild of the two listed forest bird species is
mortality caused by avian malaria, which is vectored by the introduced mosquito Culex
quinquifasciatus. This mosquito species breeds in stagnant pools free from fish in
dewatered stream beds, and is by contrast uncommon along stream channels with
continuous now and healthy fish populations. By converting continuously flowing
streams into nearly dry beds with scattered small pools, the cmTent EMI diversions thus
create corridors of habitat by which Culex mosquitoes can penetrate uphill more deeply
into the native forest, and more readily reach susceptible native forest bird populations.
This represents a significant, although indirect, impact of the proposed diversions to this
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set of listed species.
DLNR's Division of Forestry & Wildlife noted:
In our field assessments conducted in May of this year, we noted several general issues of
concern related to the proposed abandonment of diversion structures in the forest reserve.
Those include: 1. Walls, structures, or channels that alter the natural course of the stream,
such that water becomes trapped and stagnant in areas where flow is restricted. Stagnant
waters become breeding sites for mosquitoes, which are vectors for introduced diseases
that are a major threat to native forest birds . 2. Use of pipes or other structures that are
known to obstruct passage of native fish .
When it comes to these permits, the Land Division has consistently disregarded the Division of
Forestry and Wildlife and the Division of Aquatic Resources. Enough already.

You need to ask: Which structures are still in place? Which ones have been modified? When
will they be removed, or modified? We need to know how much progress is being made in
permanently modifying or removing artificial structures in our streams.
BLNR must address the harm caused by diversion structures on public land -- particularly where
the Water Commission's statutory authority to require the removal of harmful structures is
limited.

VII. Require A&B and EMI to pav for mana2ement of the forest under their control
In its submittals on revocable permits, the Land Division routinely justifies the use of revocable
permits to avoid "forcing the Division to expend resources to maintain these lands." If someone
is going to use public forest reserve land, it should only do so if it helps manage the threat posed
by invasive species. BLNR has the authority to condition a revocable pennit in a manner that
"will best serve the interests ofthe State." HRS §171-58(c); see also HRS§ 171-6(6). It is long
past time for BLNR to do so. BLNR should require that A&B deposit $500,000 into the forest
stewardship fund, HRS § l 95F-4, for the control of invasive species in the east Maui watershed,
or contribute $500,000 to the East Maui Watershed Partnership to hire two additional staff
members to reduce the spread of invasive species within the revocable permit area.
Because the applicant wants to use these lands, please make the applicant actually manage these
lands. Sam Gon III promised, under oath, on March 11, 2020 that he would ask A&B and EMI to
take active measures, or contribute financially, to manage the spread of invasive species on
public land in east Maui. The entire board should join him in requiring that A&B and EMI fund
efforts to protect our forests.

VIII. Require EMI Increase Staffin2 to Remove Trash from Public Land
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In November 2017, BLNR approved the continuation of the revocable permits on the condition
that "A&B needs to clean up their debris starting with more accessible areas and along streams."
On October 16, 2018, A&B claimed "there was little other debris" in the revocable permit area.
A&B 's claim is demonstratively false. And the head of EMI admits that old pipes and other
debris still litter the revocable permit area. If A&B and Mahi Pono increased EMI's budget so
that EMI could hire and train more staff, EMI's head testified that more trash could be removed
at a quicker pace. Require them to do so. Our public lands and forests should not be treated as a
junk yard.
Trash includes unused pipes .

IX. Get the Information Now - Before Decisionmaking
The staff submittal tacitly acknowledges the Sierra Club's concerns regarding incomplete
information. Rather than require that information before decisionmaking on the continuation of
the revocable pennits, however, it suggests obtaining that information some time later.
The staff submittal on page 13 claims that A&B 's "industrial uses" may not be consistent with
the permit condition that "All water diverted shall be put to beneficial agricultural use or
municipal use." Former A&B executive and current general manager of Honolulu Construction
& Draying Co., Ltd. testified under oath just a couple of months ago that HC&D uses between
15,000 and 25,000 gallons per day of east Maui stream water to batch concrete. There is no
question that east Maui stream water is being used in a manner that this board previously
prohibited. The staff submittal suggests that the board require more information from A&B as to
this industrial use. The refusal to take any meaningful action in the face of blatant
noncompliance with a permit condition is bad enough. But asking A&B to provide additional
information after the permit is continued makes no sense at all (particularly since the Sierra Club
raised this specific issue in its testimony to you a year ago). If any infonnation is actually
needed, it should be required before this board votes on continuing the permit - not afterwards.
You must determine that the water is and will be used in a reasonable and beneficial manner
before authorizing the use, not afterwards.
• Page 14 of the staff submittal suggests that BLNR ask for information that the Sierra Club has
been seeking for years. However, it asks for the information after this board makes its decision
for 2021. Before making a decision, this board should know (a) how many acres are being
cultivated for each crop (b) how many acres are being cultivated in each field, (c) how many
gallons per acre each cultivate crop requires and (d) how much additional water will be needed in
2021, with detailed justification.
• It is long past time for BLNR to ask Maui County fire department officials: which of the 40
reservoirs does the County really need for firefighting? The claims that all 40 are needed is
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patently false - some of them now are currently empty. No one should be using the need to fight
fires as an excuse for wasting water when water in only some reservoirs is needed.
In short, this board should not be voting on the continuation of these permits until the
applicant provides this information to you.
X. Remedy Incomplete Staff Submittal
It is unfortunate that the staff submittal omits key facts.
Page 2 of the staff submittal states that in 2001 Na Moku requested a contested case hearing on
the long term "license." That's true. But Na Moku also asked for a contested case hearing on the
revocable permit as well. Nearly twenty years after that request for a contested case hearing on
the revocable permit was made - properly, in writing and orally - BLNR has never convened
that case - nor has it denied Na Moku's request. BLNR has condemned Na Moku to
administrative purgatory. And BLNR has allowed A&B to drag out the environmental impact
statement process for years, providing a handy excuse for delaying any resolution of the
contested case hearing. Instead, each year BLNR has given A&B all the water that A&B has
demanded.
The staff submittal on page 4 mentions that A&B sold its former sugar cane lands in central
Maui, but omits a key fact. The A&B/Mahi Pono sales agreement, found at http://
investors.alexanderbaldwin.com/static-files/afl aea4e-3c42-436d-8 l be-79f40e4d9a4a,
provides that if less than thirty million gallons of water is provided to Mahi Pono from the
area encompassed by revocable permits and Mahi Pono suffers damages, it can recover up
to $62 million from Alexander & Baldwin. Id. at 6-7 and 47. A&B's profit from the sale of its
central Maui lands was $62 million more than it would have been thanks to continued water from
east Maui's streams. That $62 million should be spent on lining the reservoirs to reduce waste,
removing the abandoned diversion structures on public land, and getting rid of the invasive
species that are destroying our native forests
Last year, A&B misled you. A&B falsely claimed that east Maui stream water was being used to
irrigate 6,500 acres of pasture. In fact, of the approximately 30,000 acres of central Maui
agricultural lands, only 1,100 acres were being irrigated in 2019. It is unfortunate that the staff
submittal does not bother to inform you of this.
XI. Conclusion & Recommendations
This board has made it abundantly clear that it will continue these revocable permits. It also has
already decided to issue a lease - even though an EIS has not been completed. You should not
vote until you get the missing information. And after you get that information, the permits be
conditioned on the following requirements:
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1.
Permittee shall cooperate with CWRM and DAR in studies, site inspections and
other actions as necessary to address the streams in the license areas not covered by the
CWRM order.
2.
Permittee shall work with CWRM and DOFAW to determine ,vhether there are
alternatives to diversion removal that effectively prevent remove diversion structures that
foster mosquito breeding and can be feasibly implemented. Pennittee shall include the
status of alternatives in their quarterly reports.
3.
If the Board or Department finds that a use of water is not reasonable and
beneficial and does not comply with the permitted uses, Permittee shall cease such use
within a timeframe as detennined by the Department. The permitte shall immediately
cease using, or allowing the use of, water for industrial purposes.
For water used for agricultural crops, Pennittee are to estimate how much water is
4.
required for each crop per acre per day, and how many acres of each crop are being
cultivated. The Permittee shall provide updated information in each quarterly report.
5.
Permittee shall submit to the Department a plan for their proposed upgrades,
including an implementation timeline, to the irrigation system intended to address
CWRM's concerns no later than~ March 30, 2021. By November 1, 2021, it shall
complete the lining and covering of six reservoirs.
6.

Permittee shall pay the 2021 monthly rent amounts as determined above.

7.
"Trash and debris" shall be further defined as "any loose or dislodged diversion
material such as concrete, rebar, steel grating, com1gated metals, railroad ties, unused
~ etc., that can be removed by hand ( or by light equipment that can access the stream
as is)."
8.

System losses and evaporation shall not be considered as a v,raste of ,vater.

In its quarterly reports, the Permittee shall disclose how much water came from
8.
streams west of Honopou on average per day.
9.
The Permittee shall ensure that between 3 and 17 million gallons of groundwater
are pumped and used per day in conjunction with the use of east Maui water. If the
Board, Department or Commission on Water Resource Management determines that
pumpage of that quantity of water is not sustainable, it shall reduce its pumpage
accordingly. In its quarterly reports, the Permittee shall disclose how much groundwater
was pumped on average per day.
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10.
The Permittee shall not divert more than 27 million gallons of water per day, as
measured at Honopou for all permits combined. All diverted water shall be for reasonable
and beneficial uses.
11.
The Permittee shall leave 64% of the baseflow -- the minimum amount of
baseflow that native species require to grow and reproduce -- in all 13 streams which
CWRM did not address.
12.
By March 30, 2012, the Permittee shall submit stream alteration permits to
CWRM to modify the diversion structures on Puohokamoa, Waiohue and Hanawi
streams identified in the April 1, 2010 Division of Aquatic Resources letter.
13 .
By November 1, 2020, the Permittee shall prepare an assessment of each
diversion structure on state land to determine the degree to which each one: (a) interferes
with native aquatic species (blocking migration upstream as well as entraining larvae);
(b) facilitates mosquito breeding; or (c) mars natural beauty.
14.
The Permittee shall deposit $500,000 into the forest stewardship fund, HRS §
195F-4, for the control of invasive species in the east Maui watershed, or contribute
$500,000 to the East Maui Watershed Partnership to hire additional staff members to
reduce the spread of invasive species within the revocable permit area.
15.
The Permittee shall increase its staffing to prioritize the removal of trash and other
debris (including unused pipes). It shall disclose changes in staffing levels in its quarterly
reports.
16.
All prior conditions on the revocable permits not inconsistent with these
conditions shall continue to apply.

David Kimo Frankel 5791
Honolulu, HI 96816
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DESIGNATION OF THE RECORD ON APPEAL
TO : CLERK, FIRST CIRCUIT COURT, STATE OF HAWAll
Pursuant to Rule 72(d)(l) of the Hawai'i Rules of Civil Procedure, Appellant designates
as the Record on Appeal the following documents related to the board of land and natural
resources (BLNR) November 13, 2020 decisions which (a) denied the Sierra Club's request for a
contested case hearing and (b) approved the continuation of revocable permits RP S-7263, S7264 and S-7265 to Alexander & Baldwin, Inc., and S-7266 to East Maui Irrigation, Ltd. that
authorize the use of approximately 33,000 acres of public land and the diversion ofup to 45
million gallons per day on average from dozens of east Maui streams:
• the BLNR's agenda for the November 13, 2020 meeting;

• the minutes from BLNR's November 13, 2020 meeting;
• the transcript, if there is one, of the November 13, 2020 meeting;
• the Sierra Club's November 12, 2020 petition for a contested case hearing;
• the Sierra Club's testimony for the November 13, 2020 meeting;
• the report prepared, in part, by the department of land and natural resources' division of
aquatic resources titled "The Use of Hawaiian Stream Habitat Evaluation Procedure to Provide
Biological Resource Assessment in Support oflnstream Flow Standards for East Maui Streams"
(November 20, 2009);
• all of the Division of Aquatic Resources' East Maui Water Permit submittal comments;
and
• Appendix A to A&B's September 2019 Draft Environmental Impact Statement
(Assessment of the Environmental Impact of Stream Diversions on 33 East Maui Streams using
the Hawaiian Stream Habitat Evaulation [sic] Procedure (HSHEP) Model).

Dated: Honolulu, Hawai'i, November 17, 2020.
/s/ David Kimo Frankel
Attorney for the Sierra Club
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David Kimo Frankel 5791
Honolulu, HI 96816

Attorney for the Sierra Club
IN THE CIRCUIT COURT OF THE FIRST CIRCUIT
STATE OF HAWAI'I
)
)
Appellant,
)
)
vs.
)
)
BOARD OF LAND AND NATURAL
RESOURCES, ALEXANDER &
)
BALDWIN, INC., and EAST MAUI
)
IRRIGATION COMP ANY, LLC,
)
)
________
A....._p.L..pe_l_le_e_s_ _ _ _ _ )
SIERRA CLUB,

CIVIL NO. _ _ _ _ __
(Environmental Court)
ORDER FOR TRANSMISSION OF
RECORD ON APPEAL

ORDER FOR TRANSMISSION OF RECORD ON APPEAL
TO:

BOARD OF LAND AND NATURAL RESOURCES
In accordance with HRS §91-14(d) and Rule 72(d)(l) of the Hawai ' i Rules of Civil

Procedure, you are hereby ordered to certify and transmit to this Court, within 20 days of the
date below, or within such further time as may be allowed by the Court, the entire record in this
proceeding, as set forth in the foregoing Designation of Record on Appeal. Any request to
enlarge time shall be submitted to the Court prior to the expiration of the above 20-day period.
Dated: Honolulu, Hawai'i, _ _ _ _ _ _ _ _ _ _ __

Clerk of the above-entitled Court

David Kimo Frankel 5791
Honolulu, HI 96816

Attorney for the Sierra Club
IN THE CIRCUIT COURT OF THE FIRST CIRCUIT
STATE OF HAWAI'I
SIERRA CLUB,

)
)
)
Appellant,
VS.
)
)
BOARD OF LAND AND NATURAL
)
RESOURCES, ALEXANDER &
)
BALDWIN, INC., and EAST MAUI
)
IRRIGATION COMPANY, LLC,
)
)
________
A~p~pe_l_le_e_s_ _ ___ )

CIVIL NO . - - - - - - (Environmental Court)
CERTIFICATE OF SERVICE

CERTIFICATE OF SERVICE
I cer,tify that on this date, a copy of the Notice of Appeal; Statement of the Case; Exhibits
A & B ; Designation of the Record on Appeal; Order for Transmission of Record on Appeal was
served through JEFS to counsel for the parties.
Dated: Honolulu, Hawai'i, November 17, 2020.
/s/ David Kimo Frankel
Attorney for the Sierra Club
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David Kimo Frankel 5791
Honolulu, HI 96816

Attorney for the Sierra Club
IN THE CIRCUIT COURT OF THE FIRST CIRCUIT
STATE OF HAWAI'I
SIERRA CLUB,

)
)
Appellant,
)
vs.
)
)
BOARD OF LAND AND NATURAL
)
RESOURCES, ALEXANDER &
)
BALDWIN, INC., and EAST MAUI
)
IRRIGATION COMPANY, LLC,
)
)
________
A..,__p..._
p_el_le_e_s _ _ _ _ _ )

CIVIL NO. 20-0001541
(Environmental Cornt)
OPENING BRIEF

OPENING BRIEF
The Board of Land and Natural Resources (BLNR) denied the Sierra Club its "due
process right to be heard at 'a meaningful time and in a meaningful manner,"' Mauna Kea

Anaina Hou v. Bd. a/Land & Natural Res., 136 Hawai'i 376,380,363 P.3d 224,228 (2015),
when it denied the Sierra Club's petition for a contested case hearing on Alexander & Baldwin,
Inc. , and East Maui Irrigation, Ltd.'s (collectively "A&B") October 2020 request to use
approximately 33,000 acres of public land and to divert 45 million gallons per day from dozens
of east Maui streams for the year 2021.
Although many of the underlying facts in this case are identical to those that this court
heard in the original action in which a trial was held in August 2020 (Civ. No. 19-1 -0019-01),

EXHIBIT 9

this case is different from that one in five significant ways. First, the pertinent issue in this case is
whether BLNR should have conducted a contested case prior to decisionmaking on November
13, 2020. This case does not ask this court to consider whether BLNR's decision breached its
trust duties or violated HRS chapter 205A, which were the central issue in the August 2020 trial.
In other words, this case focuses on the forum in which BLNR rendered its decision in 2020
rather than the decisions made in 2018 and 2019. Second, the Sierra Club is not requesting
injunctive relief in this HRS chapter 91 proceeding. Rather, it simply asks this court to: reverse
BLNR's decision that denied the Sierra Club's request for a contested case hearing; reverse
BLNR's November 2020 decision continuing the revocable permits for another year; and instruct
BLNR to promptly conduct and conclude a contested case hearing. Third, the records are not
identical. BLNR was not given the opportunity to review all the evidence that was presented at
the trial. In addition, there is new evidence that was not available at the trial that is relevant to
allowing diversions in 2021. Fourth, BLNR and staff at the Department of Land and Natural
Resources (DLNR) offered new justifications and terms for the November 13, 2020 decision
(not provided in 2018 and 2019) without giving the Sierra Club an opportunity to cross examine
those offering the new justifications or even respond to these post hoc rationalizations. Fifth,
while BLNR's November 13, 2020 decision is similar in effect to prior BLNR decisions (e.g.,
allowing all the baseflow from 13 streams to be diverted, thereby draining them dry 80% of the
time), the November 13, 2020 decision authorizes A&B to use water in a way not previously
authorized (e.g., by redefining the term "waste" in an Orwellian manner that renders all "waste"
no longer waste) .
I.

QUESTIONS PRESENTED FOR DECISION

1.

Was a contested case, with all the procedural protections provided in HRS § 91-9
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et. seq. and HAR§ 13-1-28 et. seq., required by law prior to BLNR voting to approve the
continuation of A&B 's revocable permits that authorize the use of approximately 33,000 acres of
public land and the diversion of up to 45 million gallons per day on average from dozens of east
Maui streams that Sierra Club and its members use and enjoy?
2.

Given the violation of the Sierra Club's due process rights, should BLNR's

decision to continue the four revocable permits be reversed?

II.

STATEMENT OF FACTS
For more than 130 years, A&B has operated a ditch system that diverts surface water

emanating in part from State lands in east Maui and transports it to central and upcountry Maui.
In May 2000, the BLNR authorized A&B to use, pursuant to revocable permits 7263, 7264,
7265, and 7266, approximately 33,000 acres of public land and to divert millions of gallons of
water per day from the streams flowing through this area. In 2001 and 2002, and for each year
since 2005, BLNR has annually approved the continuation of the four revocable pennits. 1
The permits authorize A&B to take all the baseflow from l 3 east Maui streams. 2 A&B 's
consultant concluded that the diversion of water from these l 3 streams reduces habitat units on
those 13 streams from 588,000 square meters to 88,386 square meters - a reduction of 85%. 3
DLNR's Division of Aquatic Resources identified four of these 13 streams (O'opuola,
Nailiilihaele, Kailua, and Ho'olawa streams) as "high priority" for restoration. 4 DLNR's
Division of Aquatic Resources also identified one of those 13 streams, Ko lea Stream, as having
"a large amount of potential habitat in the middle and upper reach" for native species. DLNR's

1
BLNR's Answer admitting to paragraphs 34, 36 and 40 of the statement of the case. JEFS: 15 ANSW:2 and JEFS: I
NA:6. In 200 I, Na Moku Aupuni O Ko'olau Hui requested a contested case hearing on the revocable permits, but
BLNR has never actually commenced a hearing on them. BLNR' s Answer admitting to paragraphs 38 and 39 of the
statement ofthe case. JEFS:15 ANSW:2 and JEFS:l NA:6.
2 BLNR's Answer admitting to paragraph 43 of the statement of the case. JEFS: 15 ANSW:2 and JEFS: I NA:7.
3 JEFS: 117 CROA:83.
4
JEFS:32 CROA:6-9 and JEFS: 130 CROA:6-10.
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Division of Aquatic Resources concluded that restoration of water flow to Kol ea Stream would
"greatly improve the productivity of the stream and increase the availability of potential habitat
for native species." 5 In November 2009, DLNR's Division of Aquatic Resources concluded that:
• From a management perspective, the maintenance of adequate stream flow from
upstream adult habitat to the stream mouth is critical for amphidromous animals. Given
the vagaries of the timing recruitment and the short development window for upstream
movement, minimizing the time that barriers to upstream movement exist will increase
the chance that suitable upstream habitat will be colonized by newly recruiting animals .
• Typical stream diversion structures divert 100% of the water at low to moderate flows.
Under these conditions, 100% of downstream moving individuals would be entrained by
the diversion.
• In general, the diversions were engineered to capture low to moderate stream flows and
results in 100% removal of water approximately 70 to 80% of the time (Gingerich 2005).
The removal of 100% of flow blocks upstream passage and entrains downstream moving
animals.
• The streams of northeast Maui in this analysis had a range of surface water diversions
affecting their stream flow and, therefore, the amount of instream habitat for native
amphidromous animals . ... In most cases where diversions did occur, the diversions
blocked the stream and captured 100% of the stream flow at low and moderate rates of
discharge. 6
On October 1, 2020, A&B requested that BLNR renew the revocable permits for another
year. 7 The Sierra Club objected to A&B's request as well as the staff submittal that
recommended continuing the permits for another year. 8
The Sierra Club ' s mission includes protection of natural resources, including streams and
native aquatic life. 9 The Sierra Club is a membership organization advocating for the protection
of our unique natural environment. It relies on information from environmental impact
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BLNR' s Answer admitting to paragraphs 54-55 of the statement of the case. JEFS : 15 ANSW :3 and JEFS: I NA : 10.
JEFS 94 CROA: 15-16, 20, 30; JEFS 95 CROA :27.
7 JEFS:227 STIP:3.
8 JEFS: 130 CROA:78-91.
9
JEFS : 128 CROA:6 and 11.
6
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statements prepared pursuant to HRS chapter 343. 10 The Sierra Club's members are directly
affected by the continuation of the revocable pennits. 11 The Sierra Club leads hikes to and along
the east Maui streams that A&B diverts pursuant to the revocable pennits. 12 Its members enjoy
hiking to and along east Maui streams. 13 They are adversely impacted by the diversion of water
from these streams. 14 The diversions harm the native stream life that Sierra Club members
enjoy. 15 Sierra Club members have observed streams run dry for long periods of time while
A&B has diverted them. 16 Sierra Club members are also affected by trash that litters the
landscape. 17
The Sierra Club attempted to protect its rights and those of its members by submitting
testimony (including proposing new conditions) and requesting a contested case hearing on
A&B 's request to continue the revocable permits for another year. 18
Nevertheless, BLNR rejected the Sierra Club's request for a contested case hearing. 19
BLNR denied the Sierra Club the opportunity to cross examine witnesses. 20 The Sierra Club was
also prevented from precluding ex parte communication prior to decisionmaking. 21 Instead,
BLNR approved the continuation of the revocable permits for another year. 22 BLNR took less
than a day to consider the issues involved in continuing the permits-unlike the trial in the
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JEFS: 129 CROA: l 2.
JEFS:128 CROA:6.
12 JEFS :128 CROA:6 and l l; JEFS: 129 CROA:4.
13 JEFS:!28 CROA:3, 6 and I I; JEFS:!29 CROA:4-5 , 10-l l.
14 JEFS:128 CROA:4, 6, and 12; JEFS:129 CROA:2-3 , 5-7, l l-12.
15 JEFS: l 28 CROA:6; JEFS:94 , 95 and l l 7.
16 JEFS:128 CROA:6.
17
JEFS:129 CROA:11-12.
18 JEFS:130 CROA:78-91; JEFS:128 and 129; BLNR ' s Answer admitting to paragraphs 59 and 60 of the statement
of the case. JEFS: 15 ANSW:3 and JEFS: l NA: l l.
19 BLNR' s Answer admitting to paragraph 62 of the statement of the case. JEFS: 15 ANSW:3 and JEFS: I NA: l l.
20 BLNR ' s Answer admitting to paragraphs 63 of the statement of the case. JEFS : 15 ANSW:3 and JEFS: I NA: l l.
2 1 BLNR' s Answer admitting to paragraphs 64 of the statement of the case. JEFS : 15 ANSW:3 and JEFS: I NA: 11.
22 BLNR's Answer admitting to paragraph 65 of the statement of the case. JEFS: 15 ANSW:3 and JEFS: I NA: l l.
II
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related case that took more than two weeks. 23 In so doing, BLNR, in an unprecedented action, re
defined "waste" to exclude system losses and evaporation. 24 And it did so without making any
findings of fact.

III.

ARGUMENT
"The Administrative Procedure Act is a remedial statute designed to give citizens a fair

opporhmity to be heard before the official of the agency who is charged with passing on that
case." Hawai 'i Laborer 's Training Ctr. v. Agsalud, 65 Haw. 257, 260, 650 P.2d 574 (1982). One
of the more common means of assuring that citizens are heard is through a contested case
hearing on a permit application before a decision is granted. See e.g. Pele Defense Fund v. Puna

Geothermal Venture, 77 Hawai'i 64, 881 P.2d 1210 (1994) (PDF v. PGV) (contested case
hearing required before granting a clean air permit); Public Access Shoreline Hawaii v. Hawaii

County Planning Commission, 79 Hawai'i 425, 903 P.2d 1246 (l 995)("PASH") (contested case
hearing required prior to granting a special management area permit); Kaleikini v. Thielen , 124
Hawai'i 1,237 P.3d 1067 (2010) (contested case hearing required before approving the removal
of burials); Kilakila 'O Haleakala v. Bd ofLand & Natural Res. , 131 Hawai'i 193,317 P.3d 27
(2013) (contested case required before decisionmaking on a conservation district use permit);

Mauna Kea Anaina Hou v. Bd. ofLand & Natural Res., 136 Hawai'i 376, 363 P.3d 224 (2015)
( contested case required before decisionmaking on a conservation district use permit); In re Maui

Electric, 141 Hawai'i 249,408 P.3d 1 (2017) (Article XI section 9 of the Hawai'i Constitution
affords the Sierra Club a constitutional right to a contested case hearing); In re Hawai 'i Elec.

23

JEFS : 137 CROA:4 ; BLNR's Answer admitting to paragraphs 65 and 75 of the statement of the case. JEFS : 15
ANSW:3 and JEFS: I NA: 12. This court is well aware, the Sierra Club sued over similar BLNR decisions made in
2018 and 2019. In August 2020, a trial over the course of more than two weeks was held on whether BLNR
breached its trust duties and violated HRS chapter 205A. No decision has been rendered yet.
24 JERS:31 CROA: 14; JEFS:32 CROA: 14 and JEFS: 137 CROA :4. HRS § 92-9(b) requires BLNR to provide its
minutes within forty days after the meeting. BLNR cannot disown its own "draft" minutes that it has produced long
after those forty days have expired.
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Light Co., 145 Hawai' i 1, 445 P .3d 673 (2019) (Public Utilities Commission unconstitutionally
deprived environmental group of a contested case hearing). 25 A contested case hearing ensures
that a party with due process rights is heard at "a meaningful time and in a meaningful manner."

Mauna Kea, 136 Hawai'i at 380, 363 P.3d at 228.
A contested case hearing is similar in many respects to a trial before a judge: the parties
have the right to present evidence, testimony is taken under oath, and witnesses are
subject to cross-examination. It provides a high level of procedural fairness and
protections to ensure that decisions are made based on a factual record that is developed
through a rigorous adversarial process.

Mauna Kea, 136 Hawai'i at 380, 363 P .3d at 228. "These procedures are designed to ensure that
the record is fully developed and subjected to adversarial testing before a decision is made." Id at
391, 363 P.3d at 239.
"A contested case hearing is one that is (1) required by law and (2) determines the rights,
duties, and privileges of specific parties. . . . In order for an administrative agency hearing to be
required by law, it may be required by (1) agency rule, (2) statute, or (3) constitutional due
process." Maui Electric, 141 Hawai'i at 258, 408 P.3d at 10 (citations and quotation marks
omitted).
The central question in this case is whether due process mandated a contested case
hearing. The supreme court
has set forth a two-step analysis for determining whether a person has a constitutional
right to a hearing. First, this coUli considers whether the particular interest which
claimant seeks to protect by a hearing is 'property' within the meaning of the due process
clauses of the federal and state constitutions. Second, if this court concludes that the
interest is 'property,' this court analyzes what specific procedures are required to protect
it.
25

This court has jurisdiction to hear this appeal. First, a hearing was required by law that determined the rights,
duties and privileges of specific parties, as wi ll be discussed for most of this brief. Second, BLNR' s decision was a
final decision authorizing A&B to use public land and divert public streams in 2021. BLNR's Answer admitting to
paragraph 65 of the statement of the case. JEFS: 15 ANSW:3 and JEFS: I NA :11. Third, the Sierra Club followed the
applicable rules by requesting a contested case hearing. JEFS: 128 . Finally, the Sierra Club has standing. JEFS: 130
CROA:78-91 ; JEFS: 128 and 129. See e.g., Kilakila, 131 Hawai ' i at 200, 317 P.3d at 27 and Kaleikini, 124 Hawai ' i
at 26-27, 237 P.3d at I 092-93 .
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Flores v. Bd. ofLand & Natural Res., 143 Hawai'i 114, 125,424 P.3d 469,480 (2018)

(quotation marks, brackets and internal citation omitted). This two-step analysis mandated a
contested case here.

A.

The Sierra Club and Its Members' Rights Are Constitutionally Protected.

Constitutional due process protections mandate a hearing whenever the claimant seeks to
protect a 'property interest,' in other words, a benefit to which the claimant is
legitimately entitled .... Furthermore, as a matter of constitutional due process, an
agency hearing is also required where the issuance of a permit implicating an
applicant's property rights adversely affects the constitutionally protected rights of
other persons who have followed the agency's rules governing participation in
contested cases.
PDF v. PGV, 77 Hawai'i at 68, 881 P.2d at 1214 (emphasis added). In PDF v. PGV, a developer

of a geothermal powerplant applied to a government agency for authority to construct. Although
no statute or agency rule required a public hearing, PDF v. PGV, 77 Hawai'i at 66 and n.6, 881
P.2d at 1212 and n.6, the Court held that constitutional due process required a hearing. Id. at 68,
881 P.2d at 1214. In this case, without BLNR's vote to continue the revocable permits, A&B
could not take water from streams flowing through the areas covered by the revocable permits
for its private, commercial purpose. HRS§§ 171-40, 171-55 26 and 171-58(c). BLNR's vote

26

In 1967, the legislature amended the last sentence of the 1963 Supplement to Revised Laws of Hawaii 1955 §
I 03A-52, the previ ous codification of HRS § 171-55 . The language adopted in I 967 reads: "S uch permit on a month
to month basis may continue for a period not to exceed one year from the date of its issuance; provided that the
board may al low such permit to continue on a month to month basis for additional one year periods." 1967 Session
Laws of Haw Act 234. The Committee on Lands that drafted this legislation explained that this section of the law
was amended:
to require that at the end of each year during the continuance of a permit, the board must give its approval
before a permit may be continued. It is intended that permit on a month to month basis shall be for a
duration of one year unless extended by the board . At the end of each year, if the permit on a month to
month basis is extended for another year, the board approval must be had. Certain language clarity was
necessary inasmuch as existing law does not expressly state that a periodic annual review is required but
may be construed to mean that only one initial review is necessary after the first one year period.
1967 House Journal 670 (SCR 522) (emphasis added). The 1967 legislature specifically prohibited the BLNR
Defendants from granting a temporary, month-to-month permit that lasts indefinitely. Although section l 03A-52
have been modified slightly and recodified as HRS § 171-55 , the legislature has not amended this provision in any
way to alter the clear legislative intent behind it.
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granted legal rights and privileges to a private diverter and affected the rights of the Sie1Ta Club,
despite its objections.
The Hawai'i Supreme Court has concluded that constitutional due process mandated a
contested case at least six times in environmental cases: PDF v. PGV, In Re Water Use Permit

Applications, 94 Hawai'i 97, 120 n.15, 9 P.3d 409,432 n.15 (2000) ("Waiahole"), In re 'lao
Ground Water Mgmt. Area High-Level Source Water Use Permit Applications, 128 Hawai'i 228 ,
287 P.3d 129 (2012), Mauna Kea, Maui Electric, and Hawai 'i Elec. Traditional and customary
practices, protected by Article XII section 7, were the constitutional basis in 'lao , 128 Hawai' i at
240-41 , 287 P.3d at 141-42 and Mauna Kea, 136 Hawai ' i at 390, 363 P.3d at 238. Article XI
section 9 was the constitutional basis in Maui Electric, and Hawai 'i Elec.
Constitutional due process required that the Sierra Club be given a contested case hearing
with all the required procedural protections. The property interests that the Sierra Club seeks to
protect in a contested case hearing are founded upon two independent sources of law: Article XI
section 9 of the state constih1tion, and constitutionally protected public trust rights.
1.

The Sierra Club and Its Members' Rights Pursuant to Article XI Section 9
of the State Constitution Are a Protectable Property Interest.

Article XI, section 9 of the Hawai'i State Constitution states:
Each person has the right to a clean and healthful environment, as defined by laws
relating to environmental quality, including control of pollution and conservation,
protection and enhancement of natural resources . Any person may enforce this right
against any party, public or private, through appropriate legal proceedings, subject to
reasonable limitations and regulation as provided by law.
(Emphasis added). This right "is a substantive right," which "is a legitimate entitlement
stemming from and shaped by independent sources of state law, and is thus a property interest
protected by due process." Maui Elec., 141 Hawai'i at 260-61, 408 P.3d at 12-13.
Thus, where a source of state law-such as article XI, section 9-grants any party a
9

substantive right to a benefit-such as a clean and healthful environment-that party
gains a legitimate entitlement to that benefit as defined by state law, and a property
interest protected by due process is created. In other words, the substantive component of
article XI, section 9 that we recognized in Ala Loop is a protectable property interest
under our precedents.... [T]he property interest created by a11icle XI, section 9 is shaped
by all state laws relating to environmental quality.
Id. at 264,408 P.3d at 16.

The Hawai'i Supreme Court has concluded that the "Sierra Club's interest in its right to a
clean and healthful environment, as defined by laws relating to environmental quality, is a
property interest protected by due process, as it is a substantive right guaranteed by the Hawai' i
Constitution." Hawai'i Elec., 145 Hawai'i at 16,445 P.3d at 688. In Maui Elec., the supreme
court held that the Public Utilities Commission violated the Sierra Club's due process rights by
approving a power purchase agreement between a utility company and a producer of electricity
without holding a contested case hearing to consider the environmental impacts of approving the
agreement as required by an environmental statute, HRS chapter 269. Maui Elec., 141 Hawai' i at
260-65 , 408 P.3d at 12-17. In this case, the BLNR violated the Sierra Club's due process rights
by voting to authorize the continued diversion of east Maui streams without holding a contested
case hearing to consider the environmental impacts of the authorization as required by numerous
statutes. The Sierra Club and its members have the right to a clean and healthful environment
(including "conservation, protection and enhancement of natural resources") as defined by HRS
chapters 171, 343 and 205A-just as the Sierra Club had rights pursuant to HRS chapter 269 in
Maui Elec.

a.

HRS § 171-58 is a law relating to environmental quality.

HRS § 171-5 8 is a law relating to environmental quality, including the "conservation,
protection and enhancement of natural resources."
First, in determining whether a law is related to environmental quality, the Hawai'i

Supreme Court has relied on the legislature's identification oflaws related to environmental
quality when it enacted of HRS § 607-25. Cty. ofHaw. v. Ala Loop Homeowners, 123 Hawai'i
391,410,235 P.3d 1103 , 1122 (2010). Each chapter cited in HRS§ 607-25 "implements the
guarantee of a clean and healthful environment established by article XI, section 9." Id. See also
1986 Haw. Sess. Laws Act 80, § 1 at 104-105 . HRS§ 607-25(c) identifies HRS chapter 171.
Second, the legislature specified that all cases arising from title 12-ofwhich HRS
chapter 171 is a part-are subject to the jurisdiction of the environmental court. HRS § 604A2(a). This legislative determination also demonstrates that this law that governs the use of the
state's public trust natural resources is a law relating to environmental quality.
Third, HRS chapter 171 implements Hawai' i State Constitution Art. XI, section 2, which
reads in relevant part: "The legislature shall vest in one or more executive boards or
commissions powers for the management of natural resources owned or controlled by the State,
and such powers of disposition thereof as may be provided by law." This provision was drafted
by the framers of the first state constitution in 1950 and went into effect at statehood. The
framers were concerned about "the preservation of certain natural resources.... Hence, the
importance of placing fairly rigid restrictions on the administration of these assets." Committee
of the Whole Report No. 22 in 1 Proceedings of the Constitutional Convention of Hawaii of
1950 at 335 (1950). Pursuant to Article XI section 2, the 1962 state legislature codified the laws
that govern the administration and management of the state's lands into RLH chapter 103A,
which later became HRS chapter 171. See 1963 Supplement to Revised Laws of Hawaii 1955 at
485; Act 32, 1962 Session Laws of Haw. Thus, HRS chapter 171 is a law relating to the
preservation of natural resources.
Fourth, HRS § 171-58 relates to the "conservation, protection and enhancement of natural
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resources." HRS§ l 71-58(c) allows certain uses that do not affect "the volume and quality of
water or biota in the stream." HRS § 171-58(e) requires that a lessee "develop and implement a
watershed management plan" that prevents "the degradation of surface water and ground water
quality[.]" See also Senate Stand. Com Rep. 2984, 1990 Senate Journal at 1217.
Finally, just as HRS chapter 269 required consideration of environmental factors , HRS §
171-58(c) requires that BLNR consider conditions that "best serve the interests of the State."
These interests obviously include "resource protection." Waiahole , 94 Hawai'i at 136, 9 P.3d at
448; id. at 97, 137, 9 P.3d at 449; ("public interest in a free-flowing stream for its own sake");

Robinson v. Ariy oshi, 65 Haw. 641, 674-76, 658 P.2d 287, 310-11 (upholding the public interest
in the "purity and flow," "continued existence," and "preservation" of the waters of the
state)(l 982); Reppun v. Board of Water Supply, 65 Haw. 531, 560 n.20, 656 P.2d 57, 76 n.20
(1982) (acknowledging the public interest in "a free-flowing stream for its own sake"). There can
be no question that HRS§ 171-58 27 is a law relating to environmental quality, including the
"conservation, protection and enhancement of natural resources."
b.

HRS chapter 343 is a law relating to environmental quality.

In rendering any decision made pursuant to HRS chapter 171 (which involves the use of
state land), BLNR must comply with HRS chapter 343. Like HRS chapter 171, HRS chapter
343 is referred to in both HRS § 607-25 and 604A-2(a). There can be doubt that its content
relates to environmental quality. Kahana Sunset Owners Ass 'n v. County ofMaui, 86 Hawai'i 66,
72,947 P .2d 378,384 (1997) ("The purpose of preparing an environmental assessment is to
provide the agency and any concerned member of the public with the information necessary to

27

BLNR has always been inconsistent as to the authority it acts pursuant to when it votes to continue the revocable
permits for another year. To the extent that BLNR may argue that it voted pursuant to HRS § 171-55 (and not HRS §
171-58), the same arguments apply.
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evaluate the potential environmental effects of a proposed action.") . The "right to a clean and
healthful environment includes the right that explicit consideration be given to" environmental
issues in BLNR's decision-making, as provided for in HRS chapter 343. See Maui Elec., 141
Hawai'i at 265, 408 P.3d at 17. The Sierra Club's right includes the right that an environmental
impact statement be prepared pursuant to HRS chapter 343 before state land is used and millions
of gallons of water taken from public streams.
c.

HRS chapter 205A is a law relating to environmental quality.

In rendering any decision made pursuant to HRS chapter 171, the BLNR must also
comply with HRS chapter 205A. HRS § 205A-4(a) requires that BLNR "give full consideration
to ecological, cultural, historic, esthetic, recreational, scenic, and open space values, and coastal
hazards, as well as to needs for economic development." The "right to a clean and healthful
environment includes the right that specific consideration be given to" ecological values. Maiii
Elec., 141 Hawai'i at 265,408 P.3d at 17. Moreover, the objectives and policies of HRS chapter
205A are binding on BLNR's actions and BLNR must enforce them. HRS§§ 205A-4(b) and -5.
These objectives and policies call for BLNR to:
• "Protect valuable coastal ecosystems from disruption and minimize adverse impacts on
all coastal ecosystems." HRS § 205A-2(b )(4)(A);
• "Exercise an overall conservation ethic and practice stewardship in the protection, use
and development of coastal resources." HRS§ 205A-2(c)(4)(A); and
• "Minimize disruption or degradation of coastal water ecosystems by effective regulation
of stream diversions, channelization, and similar land and water uses, recognizing
competing water needs." HRS§ 205A-2(c)(4)(D).
The Hawai ' i Supreme Court has concluded that HRS chapter 205A "is a comprehensive State
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regulatory scheme to protect the environment and resources of our shoreline areas." Morgan v.

Planning Dep't, 104 Hawai'i 173, 181, 86 P.3d 982,990 (2004). 28
HRS chapter 205A is also identified in HRS§ 607-25(c), the statute that reflected "the
legislature's determination that chapter 205 is an environmental quality law." Ala Loop, 123
Hawai'i at 410,235 P.3d at 1122. Each chapter cited in HRS§ 607-25 "implements the
guarantee of a clean and healthful environment established by article XI, section 9." Id.
There can be no question that HRS chapter 205A is a law relating to environmental
quality.

2.

The Sierra Club and Its Members Rights as Trust Beneficiaries are a
Protectable Constitutional Interest Pursuant to Public Trust Law.

The Sierra Club and its members also enjoy constitutionally protected rights as
beneficiaries of the public trust pursuant to Article XI section 1, Article XI section 7, and Article
XII section 4 of the State Constitution. "[T]he people of this state have elevated the public trust
doctrine to the level of a constitutional mandate." Waiahole, 94 Hawai ' i at 131, 9 P.3d at 443.
"We therefore hold that article XI, section l and article XI, section 7 adopt the public trust
doctrine as a fundamental principle of constitutional law in Hawai 'i." Id. at 1131-32, 9 P.3d at
443-44. The Waiahole court recognized that our constitution and case law emphasize "the right
of the people to have the waters protected for their use." Waiiihole, 94 Hawai ' i at 146, 9 P.3d at
458. Similarly, the supreme court held that the citizens of the state "must have a means to
mandate compliance" with Article XII § 4 of the state constitution. Pele DefFund v. Paty, 73

28

In a recent unpublished memorandum opinion , the Intermediate Court of Appeals held, that HRS chapter 205A " is
a law relating to environmental quality that defines the right to a clean and healthful environment under article XI,
section 9, because it requires that express consideration be given to the environmental interests covered in the
policies and objectives in [HRS chapter 205A] in the decision-making of the designated authorities." Protect and
Preserve Kahoma Ahupua 'a Association v. Maui Planning Commission, 472 P.3d 42 (JCA September 14, 2020).
The Supreme Court granted certiorari on January 20, 2021 of an application for writ raising five issues.

14

Haw. 578, , 837 P.2d 1247, 1264 (1992).
The Sierra Club and its members have the right to ensure that the natural resources, ceded
lands, streams, and other public trust resources identified in these constitutional provisions are
protected. They cannot be deprived of the rights secured by these constitutional provisions
without due process. These constitutional provisions afford members of the public the right to
enforce them. See e.g., Waiahole, 94 Hawai'i at 120 n.15, 9 P.3d at 432 n.15 ("constitutional due
process mandates a hearing in both instances because of the individual instream and offstream
'rights, duties, and privileges' at stake"); Kelly v. 1250 Oceanside Partners, 111 Hawai'i 205,
140 P .3d 985 (2006); Pele DefFund v. Paty; and Ching v. Case, 145 Hawai' i 148, 173 and 176,
449 P .3 d 1146, 11 71 and 1174 (2019) (beneficiaries of the article XII section 4 ceded land trust
possess constitutional rights to enforce it). Members of the public are beneficiaries of the trust.
As such, their constitutional interests are adversely affected when the BLNR allows water to be
diverted from streams in ways that cause significant harm.
B.

Due Process Required a Contested Case Hearing.

Whenever constitutional interests in a permitting decision are affected, as they are here,
the supreme court has consistently required a contested case hearing be held to satisfy due
process. PDFv. PGV, 77 Hawai'i at 68 n.9, 881 P.2d at 1214 n. 9 (constitutional due process
requires the contested case procedures outlined in HRS chapter 91); Waiahole, 94 Hawai'i at 120
n.15, 9 P.3d at 432 n.15 (constitutional due process mandates a contested case hearing "because
of the individual instream and offstream 'rights, duties, and privileges' at stake").
In a similar case involving the diversion of public streams, the supreme court held that a
contested case was required because (1) the decision involved "significant and thorough analysis
and factfinding"; (2) the ramifications of the decision "could offend the public trust, and is
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simply too important to deprive parties of due process and judicial review"; and (3) the decision
would affect individual rights. 'Iao , 128 Hawai'i at 243-44, 287 P.3d at 144-45 . These three
factors also mandate a contested case hearing on the continuation of the revocable pennits. First,
like 'lao, BLNR was required to decide whether the permit served "the best interests of the
State." HRS§ 171-55 and 171-58(c). It was also required to "give full consideration to
ecological, cultural, historic, esthetic, recreational, scenic, and open space values, and coastal
hazards, as well as to needs for economic development." HRS § 205A-4(a). Pursuant to HRS §§
205A-4(b) and -5 , BLNR must " [p]rotect valuable coastal ecosystems from disruption and
minimize adverse impacts on all coastal ecosystems," HRS § 205A-2(b)(4)(A),"[e]xercise an
overall conservation ethic and practice stewardship in the protection, use and development of
coastal resources," HRS § 205A-2(c)(4)(A), and " [m]inimize disruption or degradation of coastal
water ecosystems by effective regulation of stream diversions, channelization, and similar land
and water uses, recognizing competing water needs." HRS§ 205A-2(c)(4)(D) . These
requirements are virtually identical to the 'Jao analysis. Second, BLNR's decision will "directly
affect downstream and off-stream interests." 'Iao , 128 Hawai'i at 243,287 P.3d at 144. Because
BLNR is disposing of water from public streams, an erroneous decision "could offend the public
trust." 'Jao , 128 Hawai ' i at 244, 287 P.3d at 145. In fact, the permits authorize A&B to take all
the baseflow from 13 east Maui streams.29 Finally, the revocable permits "matter" and will have
immediate impacts on individual water users. Id. As the Sierra Club has pointed out in its
petition and accompanying declarations that these permits adversely affect its members in a
substantial way.30 Just as the Maui Tomorrow Foundation had a right to a contested case hearing

29
30

BLNR' s Answer admitting to paragraph 43 of the statement of the case. JEFS: 15 ANSW:2 and JEFS: 1 NA:7 .
JEFS :128 and 129.
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regarding the diversion of central Maui streams in 'Jao, so too does the Sierra Club have a right
to one regarding the diversion of streams in east Maui.
In Mauna Kea, the supreme court ordered a contested case hearing on whether a
telescope could be built on conservation district land: "Given the substantial interests of Native
Hawaiians in pursuing their cultural practices on Mauna Kea, the risk of an erroneous
deprivation absent the protections provided by a contested case hearing, and the lack of undue
burden on the government in affording Appellants a contested case hearing, a contested case
hearing was ' required by law' [.] " Mauna Kea, 136 Hawai'i at 390, 363 P.3d at 238. Similarly
given the "substantive right guaranteed to each person by article XI, section 9," Maui Elec, 141
Hawai'i at 261,408 P.3d at 13, the risk of an erroneous deprivation absent the protections
provided by a contested case hearing, and the lack of undue burden on the government in
affording the Sierra Club a contested case hearing, a contested case hearing was required by law.
More recently, the supreme court has re-embraced the long-standing three factor analysis
to determine whether a contested case is required.
( 1) the private interest which will be affected; (2) the risk of an erroneous deprivation of
such interest through the procedures actually used, and the probable value, if any, of
additional or alternative procedural safeguards; and (3) the governmental interest,
including the burden that additional procedural safeguards would entail.

Maui Elec, 141 Hawai'i at 265,408 P.3d at 17. Not only did the three factors mandate a
contested case hearing in Maui Elec. and Mauna Kea, but they also mandated one in Hawai 'i

Elec. and in the Intermediate Court of Appeals' unpublished memorandum decision Protect and
Preserve Kahoma Ahupua 'a Association v. Maui Planning Commission, 472 P.3d 42 (ICA
September 14, 2020). In each of these cases, the court concluded that constitutional due process
mandated a contested case hearing.
The Flores court also recognized the important role that contested case hearings play
17

when constitutional rights are involved. Employing the three-factor analysis, the court held that
Flores was not entitled to a second contested case hearing on the impacts of telescope
construction because Flores had "already been afforded a full opportunity to participate in a
contested case hearing and express his views and concerns on the matter." Flores, 143 Hawai'i at
127, 424 P.3d at 482. Flores had "participated extensively in the separate contested case" on the
effects of telescope construction and failed to reveal the "evidence and arguments materially
different from that which he already proffered at the" prior contested case hearing." Id. The court
concluded that for "BLNR to hold another contested case hearing in such circumstances would
require BLNR to shoulder duplicative administrative burdens and comply with additional
procedural requirements that would offer no further protective value." Id. at 128, 424 P.3d at 483
( emphasis added). The court took pains to note the "specific circumstances of the case" and the
idiosyncrasies of "this particular record." Id. at 127,424 P.3d at 482. Unlike Flores, the Sierra
Club has not been afforded the opportunity to participate in a contested case hearing on the
revocable permits and their impact on at least thirteen streams. BLNR would not shoulder
duplicative burdens since it has never conducted a contested case hearing on the revocable

pennits. 31 Finally, new evidence and new arguments (discussed below) that were not considered
in prior proceedings warrants a contested case hearing.
The three factors established in caselaw that warrant a contested case hearing are present
in this case.
1.

The diversions adversely affect the Sierra Club and its members.

BLNR's decision to renew the revocable permits directly affects the Sierra Club and its
members.

31

BLNR' Answer admitting to paragraph 39 of the statement of the case. JEFS: 15 ANSW:2 and JEFS: I NA:6.
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"The private interest to be affected in this case is the right to a clean and healthful
environment, which is a substantive right guaranteed by the Hawai'i Constitution." Maui Elec.,
141 Hawai'i at 265,408 P.3d at 17.
The Standing Committee Report from the 1978 Constitutional Convention specifically
observed that "a clean and healthful environment is an important right of every citizen
and that this right deserves constitutional protection." Stand. Comm. Rep. No. 77, in 1
Proceedings of the Constitutional Convention of Hawai' i of 1978, at 689 ( emphasis
added).

Maui Elec., 141 Hawai'i at 263,408 P.3d at 15. This right includes the right to (1) consideration
of the public interest, including protection of free-flowing streams, pursuant to HRS§ 171-58;
(2) the full disclosure of environmental impacts pursuant to HRS chapter 343; (3) full
consideration of ecological values pursuant to HRS § 205A-4(a); (4) protection of coastal
ecosystems (including streams) from disruption pursuant to HRS § 205A-2(b )(4)(A); and (5)
effective regulation of stream diversions that minimizes disruption or degradation of coastal
water ecosystems pursuant to HRS§ 205A-2(c)(4)(D).
BLNR's November 2020 decision specifically involved determinations related to HRS
chapters 171, 343 and 205A and, by extension, BLNR's "decision also involved a detennination
of Sierra Club's members' interest in a clean and healthful environment as defined by" HRS
chapters 171,343 and 205A. See Maui Elec. 141 Hawai'i at 266,408 P.3d at 18.
The Sierra Club and its members interest in hiking to east Maui streams, experiencing
them flow freely, seeing native aquatic life in them, and enjoying nature is undermined by
BLNR's rubberstamping of the continuation of the revocable pennits and in A&B 's continued
diversion of streams and littering the landscape. The Sierra Club and its members'
constitutionally protected interests are adversely affected by the diversion of east Maui streams.
These rights are adversely affected by BLNR's failure to consider the factors and information
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required by HRS chapters 171, 343 and 205A.
2.

The risk of erroneous deprivation is high.

"The risks of an erroneous deprivation are high in this case absent the protections
provided by a contested case hearing, particularly in light of' the impact on streams "and the
absence of other proceedings in which Sierra Club could have a meaningful opportunity to be
heard concerning" the continuation of the revocable permits, the impact on stream ecology, the
waste of stream water, and the debris littering the landscape. See Maui Elec . 141 Hawai 'i at 266,
408 P.3d atl 8. The ramifications of an erroneous decision on the revocable permits authorizing
the diversion of streams "could offend the public trust, and is simply too important to deprive
parties of due process and judicial review." 'Jao, 128 Hawai'i at 244,287 P.3d at 145.
"By voting on the permit before the contested case hearing was held, the Board denied
the Appellants their due process right to be heard at 'a meaningful time and in a meaningful
manner."' Mauna Kea 136 Hawai'i at 380,363 P.3d at 228. "A contested case hearing is similar
in many respects to a trial before a judge: the parties have the right to present evidence,
testimony is taken under oath, and witnesses are subject to cross-examination. It provides a high
level of procedural fairness and protections to ensure that decisions are made based on a factual
record that is developed through a rigorous adversarial process." Maitna Kea, 136 Hawai'i at
380, 363 P.3d at 228. "These procedures are designed to ensure that the record is fully developed
and subjected to adversarial testing before a decision is made." Id at 391 , 363 P.3d at 239.
Unlike in Flores, the Sierra Club has not participated in another contested case hearing
that addresses the fate of at least thirteen east Maui streams.
A public BLNR meeting is no substitute for a contested case hearing. It was not in
Mauna Kea. Nor was "limited participation" sufficient in Hawai 'i Elec., 145 Hawai'i at 16,445
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P.3d at 688.
Nor is an after-the-fact trial a meaningful substitute given the specific circumstances of
this case.
A belated post-decision civil action for declaratory relief is not a replacement for
participation in a hearing.... Short of the "extraordinary remedy" of a preliminary
injunction, Morgan v. Planning Dep't, Cty. ofKauai, 104 Hawai'i 173, 188, 86 P.3d 982,
997 (2004), an administrative decision may go into effect during the pendency of a suit
for declaratory relief. This is of particular concern in the context of environmental
regulations, where the damage caused by a violation is not easily reversed.

Maui Elec., 141 Hawai'i at 267,408 P.3d at 19. This court can take judicial notice of the more
than 19 months it took for the Sierra Club's suit over BLNR's 2018 decision to go to trial. The
trial itself lasted more than two weeks. And more than two years after the Sierra Club filed that
complaint, no decision had been reached. In the meantime, A&B has been allowed to continue
diverting streams and draining them dry pursuant to both the 2018 and 2019 BLNR decisions.
A&B continued to take all the baseflow most of the time from 13 streams and waste most of that
water. Similarly, the Carmichael case was filed in April 2015 and nearly six years later has still
not been resolved. Given this court's calendar and COVID, it is completely unrealistic to expect
that a trial on the merits of BLNR's decision could be held-and a decision rendered-by the
end of 2021. Moreover, it is inappropriate to burden this court with a task that BLNR should be
fulfilling.
Nor can the August 2020 trial substitute for a contested case hearing on BLNR's
November 2020 decision for the year 2021. There is a plethora of evidence that the August 2020
trial did not consider. First, in 2020, DLNR's Division of Aquatic Resources determined for the
first time that 'O'opuola, Nailiilihaele, Kailua, and Ho'olawa streams-streams from which
A&B has been authorized to divert one hundred percent of the baseflow-should be a high
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priority for stream restoration. 32 Second, A&B ' s third quarterly report provides new data
demonstrating that much less water is needed than A&B claims; it only took 18.9 million gallons
of water in the third quarter, significantly less than the previous quarters in 2020 and less than in
2019 and 2018 .33 Third, more water is proposed to be taken from east Maui streams in 2021 than
was taken in 2020. Fourth, the settlement agreement between Office of Hawaiian Affairs, Maui
Tomorrow and Hui O Na Wai ' Eha in November 2019 (which was not admitted into evidence at
the August 2020 trial) 34 demonstrates that it is reasonable to require the lining of reservoirs,
which BLNR explicitly refused to require in its November 2020 decision. 35 Fifth, entirely new
justifications offered by the Commission on Water Resource Management staff have not been
subject to cross examination. Six, the Sierra Club's expert, Mike Kido, would be able to testify
as to many detailed conclusions regarding specific streams he made as a result of his site visit
(testimony that was excluded at the trial). In its contested case hearing petition, the Sierra Club
declared that it could "bring to the BLNR's attention facts , documents and testimony that its staff
has not provided to the board. Its cross examination of the applicant's witnesses will reveal that
statements it has made lack credibility." 36 In Flores, the supreme court held that the appellant
was not entitled to a contested case hearing in pat1 because Flores had not clarified the extent to
which he would put forth different evidence and argument from that proffered at a separate
contested case hearing. Flores, 143 Hawai'i at 127, 424 P.3d at 482. That is not the case here.
Finally, because this court has not indicated how it will rule as a result of the trial and what form
of relief it might order, it is imperative that the Sierra Club retain its ability to challenge the use

32

JEFS:32 CROA:6-9 and JEFS:130 CROA:6-10.
JEFS:33 CROA: 14.
34 The rules of evidence do not appl y in contested case hearings. HRS § 91-10( I) ; Price v. Zoning Bd. ofApp. of
Honolulu, 77 Hawai ' i 168, 176, 883 P.2d 629, 637 (1994) ; Dependents ofCazimero v. Kohala Sugar Co., 54 Haw.
479, 482-83 , 510 P.2d 89, 92 (1973).
35 JEFS: 130 CROA:81.
36 JEFS: 128 CROA:8.
33
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of state land and diversion of public streams in 2021 so that BLNR's November 2020 decision
does not undermine any relief this court may order as a result of the August 2020 trial.
3.

BLNR has substantial interests in conducting a contested case.

BLNR has a substantial interest in conducting a contested case hearing. BLNR is already
constitutionally bound to make its decision "with a level of openness, diligence, and foresight
commensurate with the high priority these rights command under the laws of our state."

Waiiihole, 94 Hawai ' i at 143, 9 P.3d at 455. BLNR must ensure that public trust resources are
protected. Id. ; Pila'a 400, LLCv. Bd. ofLand & Natural Res., 132 Hawai'i 247,250,320 P.3d
912, 915 (2014) ("The BLNR is constitutionally mandated to conserve and protect Hawai'i's
natural resources."). It is also statutorily bound to give full consideration of ecological values.
HRS § 205A-4(a). A contested case allows BLNR to fulfill its obligations through the
development of a complete record, cross examination of witnesses, thorough analysis of the
evidence, and specific findings of fact.
A contested case would ensure that BLNR held A&B to its burden before stream
diversions are authorized. A&B (and Mahi Pono) would need to demonstrate how much water is
needed (including (a) how many acres are being cultivated for each crop (b) how many acres are
being cultivated in each field, ( c) how many gallons per acre each cultivate crop requires and (d)
how much additional water will be needed in 2021, with detailed justification) before
decisionmaking. A&B would need to explain how industrial uses are consistent with the terms of
the permit before decisionmaking. A&B would need to disclose which of its reservoirs are used
for firefighting and how much water has been used to fight fires annually before
decisionmaking. A&B would need to justify taking water out of east Maui streams that is not
actually used in a reasonable and beneficial way before decisionmaking.
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Unlike in Flores, BLNR has not already conducted a contested case hearing. Thus, it
does not face a duplicative burden.
The burden on BLNR would be significantly less than having to face a trial (and more
depositions) on its decision. "[R]equiring relitigation of agency decisions is inefficient and
imposes an increased burden on the State in contrast to resolving the challenge in the initial
decision-making process." Maui Elec., 141 Hawai'i at 267,408 P.3d at 19.
The public interest includes "the protection of traditional and customary Hawaiian rights,
the protection and procreation of fish and wildlife, the maintenance of proper ecological balance
and scenic beauty, and the preservation and enhancement of waters of the State for municipal
uses, public recreation, public water supply, agriculture, and navigation. Such objectives are

declared to be in the public interest." Waiahole, 94 Hawai'i at 145, 9 P3d at 457 (emphasis in
original). A contested case hearing would allow BLNR to fulfill those interests.
4.

It is legally irrelevant that the revocable permits are valid for one year.

BLNR previously acknowledged that Maui Tomorrow, an environmental organization, is
entitled to a contested case hearing on A&B 's application to for a thirty-year lease to continue
using water from streams in east Maui. See Maui Tomorrow v. BLNR, 110 Hawai' i 234, 23 7, 131
P.3d 517, 520 (2006). And the Hawai'i Supreme Court has concluded that the "Sierra Club has
established a legitimate claim of entitlement to a clean and healthful environment under article
XI, section 9[.]" Maui Electric, 141 Hawai'i at 264,408 P.3d at 16. It is therefore difficult to
understand any rationale to deny the Sierra Club's request for a contested case.
Perhaps, BLNR relies on its tired excuse that the revocable permit authorization is only
good for one year-even though A&B has been draining east Maui streams dry pursuant to these
same permits since 2000. Yet, BLNR has held contested case permits for other decisions that
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only last one year. Shoreline certifications are only valid for one year, yet BLNR routinely has
contested case hearings on them. Diamond v. Dobbin, 132 Hawai'i 9, 14 and 23,319 P.3d 1017,
1022 and 1031 (2014) and Diamond v. State Board ofLand & Natural Resources, 112 Hawai'i
161, 165-66 and 171-72, 145 P .3d 704, 708-09 and 714-15 (2006). Thus, there is no justification
for denying the Sierra Club its right to a contested case hearing.
C.

The November 13, 2020 Decision Must be Vacated.

BLNR's November 2020 decision to allow the continuation of the revocable permits
without holding a contested case hearing must be vacated.
Quite simply, the Board put the cart before the horse when it issued the permit before the
request for a contested case hearing was resolved and the hearing was held. Accordingly,
the permit cannot stand. We therefore vacate the judgment of the circuit court and the
permit issued by the Board, and remand so that a contested case hearing can be conducted
before the Board or a new hearing officer, or for other proceedings consistent with this
opm10n.

Mauna Kea., 136 Hawai'i at 380-81, 363 P.3d at 228-29. Pursuant to HRS§ 91-14(g), and
Mauna Kea, this court must reverse the BLNR's decision.
IV.

CONCLUSION
Constitutional due process required that BLNR grant the Sierra Club a contested case

hearing because the revocable permits "adversely affects the constitutionally protected rights of'
the Sierra Club, PDF v. PG V, 77 Hawai' i at 68, 881 P .2d at 1214. Those constitutionally
protected rights include the right to a clean and healthful environment, as defined by HRS
chapters 171, 343 and 205A, which are laws relating to environmental quality, including control
of pollution and conservation, protection and enhancement of natural resources, Article XI
section 9 of the state constitution. The Sierra Club and it members' enjoyment of public land and
streams in east Maui is dependent on BLNR properly (1) considering the public interest,
including protection of free-flowing streams, pursuant to HRS § 171-58; (2) fully disclosing
25

environmental impacts pursuant to HRS chapter 343 prior to decisionmaking; (3) fully
considering ecological values pursuant to HRS§ 205A-4(a); (4) protecting coastal ecosystems
(including streams) from disruption pursuant to HRS§ 205A-2(b)(4)(A); and (5) effectively
regulating stream diversions that minimizes disruption or degradation of coastal water
ecosystems pursuant to HRS § 205A-2(c)(4)(D). "Sierra Club's interest in its right to a clean and
healthful environment, as defined by laws relating to enviromnental quality, is a property interest
protected by due process, as it is a substantive right guaranteed by the Hawai'i Constitution."

Hawai 'i Elec., 145 Hawai'i at 16,445 P.3d at 688. The Sierra Club's constitutionally protected
rights also include public trust rights pursuant to Article XI section 1, Article XI section 7, and
Article XII section 4 of the state constitution.
BLNR denied the Sierra Club its due process rights when it denied the Sierra's petition
for a contested case hearing and approved A&B's request to authorize the renewal ofth~
revocable permits, first issued in 2000, for another year. The due process violation is no different
than it was in Maui Elec., PDF v. PGV, Waiiihole, 'Jao, Mauna Kea, and Hawai 'i Elec. BLNR's
denial of the Sierra Club's request for a contested case hearing denied the Sierra Club its ability
to be heard at "a meaningful time and in a meaningful manner," Mauna Kea, 136 Hawai'i at 380,
363 P.3d at 228, on a decision that will "directly affect downstream and off-stream interests" and
"could offend the public trust." 'Jao, 128 Hawai'i at 243-44, 287 P.3d at 144-45. This court must
reverse BLNR's decision that denied the Sierra Club's request for a contested case hearing;
reverse BLNR's decision continuing the revocable permits for another year; and instruct BLNR
to promptly conduct and conclude a contested case hearing.
Dated: Honolulu, Hawai'i, January 21, 2021.
/s/ David Kimo Frankel
Attorney for the Sierra Club
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APPELLEES ALEXANDER & BALDWIN, INC. AND EAST
MAUI IRRIGATION COMPANY, LLC'S ANSWERING BRIEF
Appellees Alexander & Baldwin, Inc. ("A&B") and East Maui Irrigation, Ltd. ("EMI"
collectively, "A&B/EMI") submit the following Answering Brief in response to the Opening
Brief filed by Appellants Sierra Club ("Sierra Club") on January 21, 2021. On appeal, Sierra
Club challenges the Board of Land and Natural Resources's ("BLNR") November 13, 2020
decision to deny the Sierra Club ' s request for contested case hearing and to approve the
continuation of the continuation revocable permits RP S-7263, S-7265, S-7265, and S-7266
( collectively, the "RPs"). See Dkt. 1 (Notice of Appeal) at 1.
Since at least 2001, the BLNR has been faced with a series of decisions regarding
whether to authorize A&B/EMI to continue using State land designated as the Nahiku, Keanae,
Huelo, and Honomanu license areas ( collectively, the "License Areas") pending a final decision
in the contested case on A&B/EMI ' s application for a 30-year lease of the License Areas

("Water License Contested Case Hearing"). At stake is, among other things, the continued
operation of a 140+ year old ditch system providing water for domestic and irrigation purposes
to approximately thirty-five thousand people, several businesses, churches, Kamehameha
Schools, Hawaiian Homelands, and government facilities via the County of Maui Department of
Water Supply ("MDWS"). The water supplied through the ditch system also supports
agricultural acvitity in Central Maui, provides jobs in diversified agriculture, and increases food
sustainability for the people of Maui. See Record on Appeal ("ROA") Dkts. 128-135 (06836). 1
In response to this dilemma, the BLNR put the one-year RPs granting A&B/EMI
authority to use the License Areas into holdover status pending the conclusion of the Water
License Contested Case Hearing (the "Holdover Decision"). The RPs continued to be placed in
holdover. ROA Dkt. 31-34 (00010-00013). In November 13, 2020, the BLNR voted to approve
the holdover or continuation of the RPs for a one-year period through December 31, 2021

("November 2020 Approval"). ROA Dkt. 137 (06913).
In this appeal, Sierra Club challenges the validity of the November 2020 Approval.
However, the November 2020 Approval cannot be analyzed in isolation from the more than

1

The record on appeal was uploaded in 114 parts and was bates-stamped by the BLNR.
See ROA Dkts. 29-225. For ease of reference, the citations to the record in this brief will include
the docket number of the record on appeal, and the corresponding bates-stamp numbers. The
bates-stamp numbers will appear in parenthesis.
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twenty year procedural history. A review of this history reveals that the arguments advanced by
Sierra Club have been considered by BLNR, other agencies, and this Court. In fact, the instant
appeal marks the seventh legal or regulatory proceeding concerning the License Areas, the others
being:
1.

The Water License Contested Case Hearing

2.

The parallel contested case hearing before the Commission on Water
Resource Management ("CWRM") to determine 27 petitions to amend
the interim instream flow standards ("IIFS") for certain East Maui
streams;

3.

The 2014 lawsuit initiated pursuant to Hawaii Revised Statutes ("HRS")
Chapter 343 to challenge the BLNR's continuation of the RPs,
Carmichael v. BLNR, Civil No. 15-1-0650-04 RAN, which is currently on
appeal to the Hawaii Supreme Court. See ROA Dkt. 31-34 (00011 ).

4.

The 2015 lawsuit initiated by Na Moku Aupuni O Ko'olau Hui ("Na
Moku") challenging the BLNR's reaffirmation that the permits were in
holdover status in Civil No. 16-1-00502-01 JPC.

5.

The ongoing CWRM proceedings addressing applications for stream
diversion work permits.

6.

The 2019 lawsuit brought by the Sierra Club regarding the holdover of the
RPs for the 2019 and 2020 calendar years in Civil No. 19-1-0019-01 JPC
("2019 Lawsuit"), which resulted in a bench trial in August 2020
("August 2020 Trial").

Against this backdrop, Sierra Club cannot credibly claim to have been deprived of a
meaningful opportunity to be heard. Since due process did not require a hearing on the
November 2020 Approval, and the November 2020 Approval did not determine the rights,
privileges, or duties of specific parties, Sierra Club was not entitled to a contested case on the
November 2020 Approval. Accordingly, the Court should affirm the November 2020 Approval.
I.

CONCISE STATEMENT OF THE CASE
A.

The Revocable Permits

For the past 140 years, EMI, a subsidiary of A&B, has owned and operated a ditch
system that diverts surface water emanating in part from State lands in East Maui and transports
it to Central and Upcountry Maui for agricultural, domestic, and other purposes ("EMI Ditch
System"). See Maui Tomorrow v. State, 110 Hawai' i 234, 236, 131 P .3d 517, 519 (2006).

In 1938, the Territory of Hawai'i and EMI entered into the East Maui Water Agreement,
which provided for the disposition of water licenses at public auction to the highest bidder for
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State lands at the License Areas. ROA Dkt. 82-84 at (01026-01040). Since 1986, A&B/EMI has
diverted water from the License Areas based on the authority of one-year revocable permits: S7263, S-7264, S-7265, and S-7266 (collectively, the "RPs"), while they investigated with the
State the possibility of a long-term lease for the License Areas . ROA Dkt. 69-72 (00918-00926).
The RPs are for a maximum term of one year and are terminable upon 30 days' notice. Id. The
EMI Ditch System and the License Areas are illustrated in the following graphic:
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ROA Dkt. 115-119 (DEIS) (04113).
The License Areas cover 33,000 acres of approximately 50,000 acres of the east Maui
watershed. ROA Dkt. 114 (003 811 ). CWRM has identified at least 3 7 "streams" in the License
Areas which extend from Makapipi Stream, at the eastern boundary of the License Areas to
Honopou Stream at the western boundary of the License Areas. ROA Dkt. 114 (03815-03817).
Although there are 37 "streams" in the License Areas, some of the 37 "streams" are actually
tributaries of other streams, and some tributaries are not designated as their own streams. Id.
As relevant to this appeal, the License Areas include the following 13 streams: Kolea Stream,
,.,

- .) -

Punaluu Stream, Kaaiea Stream, Oopuola Stream (Makanali tributary), Puehu Stream,
Nailiilihaele Stream, Kailua Stream, Hanahana Stream (Ohanui tributary), Hoalua Stream,
Waipio Stream, Mokupapa Stream, Hoolawa Stream, and Puakea Stream (collectively, referred
to as the "13 Streams"). See ROA Dkt. 114 (03 83 8).
The EMI Ditch System serves the communities of Kula, Haiku, Makawao, Pukalani,
Haliimaile, Waiakoa, Keokea, Waiohuli, Ulupalakua, Kanaio, Olinda, Omaopio, Kula Kai, and
Pulehu. ROA Dkt. 114 (04008). The population served by the EMI Ditch System is
approximately thirty-five

thousand people

and

includes

several businesses,

churches,

Kamehameha Schools, Hawaiian Homelands, and government facilities. Id. The water diverted
from the EMI Ditch System was historically used to irrigate Hawaiian Commercial & Sugar

("HC&S") sugar cane crops in Central Maui. The long-tenn average delivery by EMI to HC&S
was 165 mgd. Id. (03933).

From 1999 until HC&S closed down in 2016, the amount of water

being diverted decreased significantly. Id. From 2004 to 2013, the average delivery from the
EMI ditch system was 126 mgd. Id. Following the cessation of sugarcane cultivation, HC&S's
former sugar cane lands were sold to Mahi Pono. ROA Dkt. 31-34 (2020 submittal). During the
third quarter of 2020, the need for water from East Maui streams averaged approximately 18.9
mgd. ROA Dkt. 31-34 (00045). This amount is based on two factors: (1) COVID-19 impact on
the Mahi Pono planting schedule and (2) low rainfall during the third quarter of 2020 in east
Maui. Id. For the 2021 calendar year, Mahi Pono projects average water usage of 32 mgd. ROA
Dkt. 37 (00073).

B.

BLNR has been Considering the RPs and Diversions of Water from East
Maui Streams Since at Least 2001.

On May 14, 2001, A&B/EMI submitted an application to the BLNR for a 30-year lease
to continue using water sourced in streams in East Maui ("Application"). ROA Dkt. 31-34
(00010). Na Moku requested and was granted a contested case hearing to challenge the legality
of the Application's proposed disposition of public lands and resources. Id. (00010-11 ). Pending
a decision in the Water License Contested Case Hearing, the BLNR put the existing revocable
permits into holdover status, first at its May 25, 2001 meeting and again at its May 24, 2002
meeting. Id. (00010).
As part of the Water License Contested Case Hearing, on January 24, 2003, the BLNR
determined that the Application was exempt from the environmental assessment requirement of
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HRS chapter 343 ("2003 BLNR Order"). Ex. 1 at 000013 (ii 4). 2 Na Moku appealed the 2003
BLNR Order to Circuit Court. On appeal, Judge Eden Elizabeth Hifo reversed the 2003 BLNR
Order, but affirmed the BLNR's determination that it "ha[d] no duty to perfonn its own parallel
investigation with regard to the minimum IIFS necessary to protect, to the extent feasible,
traditional and customary practices of native Hawai'ians." Ex. 1 at 000011 , Section IV(B)

,r 8;

Ex. 2 (000005).
On remand, after denying Na Moku's and Maui Tomorrow' s ("MT") summary relief
motions which argued that the BLNR' s decision to put the RPs into holdover status was illegal
under various laws, including HRS chapter 343, see Ex. 3 at 1-2

(,r,r a-e), 6 (,r C.4)), in October

and November 2005, the BLNR hearings officer, retired Judge E. John McConnell (the
"Hearings Officer") held an evidentiary hearing to determine if interim releases of water were

necessary to support the exercise of traditional and customary rights of Na Moku's and MT's
members, Ex. 4 at 3-4.
On March 23, 2007, based on the recommendations of the Hearings Officer, the BLNR
issued an order granting interim relief by ordering EMI to release additional flow into certain
streams. Ex. 4. As reflected in the March 23, 2007 order, the BLNR reiterated the Hearings
Officer's determination that the holdover of the RPs was procedurally essential to the BLNR's
proper discharge of its public trust responsibilities, and that immediate cessation of EMI's
diversions would be contrary to the public interest because, inter alia, "[i]t would greatly
diminish or cut off Maui County DWS's water service to the Upcountry Maui and Nahiku
communities, thereby resulting in public health and economic crises." Ex. 4.
C.

CWRM Sets IIFS For Certain East Maui Streams

In May 2001, Na Moku filed with CWRM 27 petitions to amend the IIFS for certain
streams in the east Maui watershed which were the subject of the Application (the "IIFS
Petitions").

ROA Dkt. 114 (03800). In 2008, after consulting and reaching agreement with

Native Hawaiian Legal Corporation ("NHLC"), CWRM decided to first address eight priority
2

As reflected in the attached declaration, A&B/EMI respectfully requests the Court take
judicial notice of several documents. These documents are matters of public record and easily
verifiable because they consist of publicly available filings in the Water License Contested Case
Hearing, or court filings. As such, these documents are proper subjects of judicial notice. See
Williams v. Aona, 121 Hawai'i 1, 12, 210 P.3d 501,512 (2009). Taking judicial notice of these
documents will illuminate the events referenced in the Record on Appeal, and inform the due
process arguments herein.
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taro streams out of the 27 petitions that were filed and made a decision regarding those eight
streams. Id. (03802).
In May 2010, CWRM took up the remaining 19 IIFS Petitions. Id. (03803). At that
meeting, NHLC requested a contested case hearing which CWRM denied. Id. (03803-03804).
NHLC appealed CWRM 's denial of a contested case hearing and the Intermediate Court of
Appeals reversed. Id. (03804). On remand, CWRM ultimately decided to hold a contested case
hearing as to all 27 streams, not just the remaining 19 petitions. Id. (03805).
The contested case hearing consisted of 15 days of hearings, the live testimony of 36
witnesses, written testimony of 16 witnesses, and approximately 550 Exhibits. Id. (03807).
Plaintiffs members Lucienne de Naie and Miranda Camp submitted written declarations on
behalf of Plaintiff as part of the CWRM contested case hearing. Ex. 15 (8/6/20 AM Tr. at 21: 1023); Ex. 16 (8/6/20 PM Tr. at 65 :8-14).
On June 20, 2018, CWRM issued its 271-page Findings of Fact, Conclusions of Law, &
Decision and Order ("2018 CWRM D&O") resolving the 27 IIFS Petitions filed by Na Moku.
ROA Dkt. 114. CWRM recognized that "[t]he public interest includes not only protecting
instream values but also preserving agricultural lands and assuring adequate water supplies for
Maui ." Id. (04065) . CWRM stated that it "d[id] not require that every diversion on every
tributary be removed or modified, [CWRM was] only looking at modifications to main stern and
major diversions to accomplish the amended IIFS[.]" Id. (04067). CWRM further noted that
how stream diversions were to be modified "will be before [CWRM] in a subsequent process."
Id. CWRM further noted that its intent "is to allow for the continued use and viability of the EMI

Ditch system and will not require the complete removal of diversions unless necessary to achieve
the IIFS ." Id. CWRM noted that the "prioritization of the East Maui Streams is based on the
'biggest bank for the buck' concept, where priority is placed on streams with the greatest
potential to increase suitable habitat for native species." Id. (03819). CWRM "recognized that
there are streams for which restoration of flow would not result in significant biological or
ecological gains and that the water may be better used for noninstrearn uses." Id. (04057).
CWRM "also recognized that there is significant value in the noninstream uses which include
municipal use, which includes domestic use, and agricultural use."

Id. The value of the

noninstream uses "also ensures the continued presence of agriculture in central Maui, a value
which has been incorporated by the community through its inclusion in the Maui Island
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Plan/General Plan 2030, the Countywide Policy Plan, and the various Community Plans." Id. In
the Executive Summary of the 2018 CWRM D&O, CWRM further recognized that "the
Commission' s intent in this decision is to ensure that a sufficient amount of offstream water is
available to support the cultivation of diversified agricultural crops on lands designed as
[Important Agricultlural Lands ("IAL")] in central Maui. Our best estimate is that we have
provided for about 90% of the irrigation needs for the 23 ,000 acres ofIAL. " Id. (03797).
D.

CWRM Currently Considering Applications for Modifications of Diversion
Structures

To address the modifications of stream diversion structures needed to comply with the
2018 CWRM D&O, A&B/EMI filed applications for stream diversion work permits for different
categories of stream diversion works on certain taro streams, i.e., Categories 1, 2, 3, and 4, as
requested by CWRM staff.

ROA Dkt. 59-65 (00539-00816).

The CWRM proceedings

addressing the applications for stream diversion work permits are ongoing. ROA Dkt. 103-112
(03470-03769); see also Ex. 16 (8/6/20 PM Tr. at 87:6-87:25). Lucienne de Naie, Plaintiff's
current Co-Vice Chair, participated in some of those CWRM proceedings, testifying on behalf of
Plaintiff in opposition to the proposed stream diversion work permits. See ROA Dkt. 107
(03609-03610); Ex. 16 (8/6/20 PM Tr. at 87:20-25, 91:9-23, 97:10-24).
E.

2019 Lawsuit

From 2016 to 2018, the BLNR approved the holdover of the RPs for water use pursuant
to Act 126, Session Laws of Hawai'i 2016. ROA Dkt. 31-34 (00012). Under Act 126, BLNR
could authorize up to three consecutive one-year holdovers. Id. By its terms, the provisions of
Act 126 were automatically repealed in June 2019. Id.
Pursuant to a request by A&B and EMI to re-authorize the holdover status of the RPs for
calendar year 2019, the BLNR approved the holdover of the permits subject to certain
conditions. ROA Dkt. 31-34 (00013). At its October 11 , 2019 meeting, the BLNR considered the
continuation of the RPs for calendar year 2020. ROA Dkt. 31-34 (00013). After receiving the
BLNR staff submittal, written and oral testimony and engaging in discussion, the BLNR
unanimously voted to continue the subject RPs for calendar year 2020. See ROA Dkt. 31-34
(00013).
On January 7, 2019, Plaintiff filed its Complaint challenging the BLNR's November
2018 decision to continue the RPs for calendar year 2019, asserting three claims: (1) violation of
HRS chapter 343 , (2) breach of trust duties, and (3) violation of HRS chapter 205A ("2019
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Lawsuit"). Ex. 5 (Complaint); See ROA Dkt. 31-34 (00013).

On December 6, 2019, Plaintiff

filed its First Amended Complaint, adding allegations related to the BLNR's October 2019
decision. Ex. 6 (F AC 2019); see ROA Dkt. 31-34 (00013).

F.

August 2020 Trial

The issues and claims raised in the 2019 Lawsuit were litigated at the August 2020 Trial.
Trial began on August 3, 2020 and ended on August 17, 2020. Hearings regarding certain
evidentiary matters were also conducted on August 18, 20, and 25 , 2020 . The following
witnesses testified at trial: Michael Kido, Ian Hirokawa, Meredith Ching, Miranda Camp,
Megan Powers, Robert Weitman, Antoinette Lucienne de Naie, Martha "Marti" Townsend,
Glenn Higashi, Rick Volner, Grant Nakama, Sananda Baz, Jeffrey Pearson, Suzanne Case, and
Ayron Strauch.
Prior to and throughout the August 2020 Trial, Sierra Club argued that the continuation of
the revocable permits and diversion of water from the License Area did not provide adequate
protections to 13 streams, address the harm caused by diversion structures, hold A&B to its
burden to justify commercial use, and ensure A&B clean up debris.

See Ex. 7 (Dkt. 74;

Plaintiffs Trial Memo) at 3. Specifically, in arguments relating to the motions in limine, counsel
for Sierra Club stated:
I think we've argued four major points, and we will be arguing four major
points in trial. Heads up, everybody.

First, that the Board failed to protect the 13 streams that it is allowing
Alexander & Baldwin to drain dry. Those 13 streams, by the plain language of
the Water Commission's 2018 decision, were not addressed . . ..
This is going to be our fourth issue, but I'm going to say the second
here because it's easier to say. Trash, there's trash littering public land.
That issue was not before the Water Commission in the proceeding. The Water
Commission proceeding focused on how much water should flow in streams . It
did not deal with trash. . ..
The second issue we're going to be talking about, the third issue I'm
talking about now, are the diversion structures. The Board failed to set any
deadlines or make any requirement that the diversion structures be modified
or altered in any way by any time. These are structures on public land. The
Board of Land and Natural Resources is a landlord, unlike the Water Commission.
It has authority far broader than the Commission to deal with structures that are on
public land. I know that Alexander & Baldwin has argued that the Board has no
authority whatsoever, that it's the exclusive jurisdiction of the Water Commission.
That argument is mistaken. The Board has the authority. And in any case, the
materials before the -- the Water Commission's decision does not address in any
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specific way how any specific structure is going to be altered or set any deadlines
for that.
The third issue that we're going to talk about in trial and the fourth
issue I'm talking about today is the burden that the Board failed to hold
Alexander & Baldwin to. The Water Commission is very clear in its decision in
three different places -- we've cited it to you before, and we'll cite it again in a trial
memo -- that it is the Board's jurisdiction to determine whether and how much
water should leave the streams and be taken by Alexander & Baldwin/EM! to
Central Maui. The Board has a burden -- sorry, the Board has a legal duty to hold
Alexander & Baldwin to its burden. That is information that must be presented to
the Board.

Ex. 13 (7/31 /20 Tr.) at 46:25-48 :25 (formatting altered; emphasis added).
Counsel for Sierra Club reiterated these same four arguments during his openmg
statement. Specifically, counsel stated that: "The evidence in this case will show four things.
First and most importantly, DLNR failed to protect the stream flows within 13 streams. Second,
DLNR failed to deal with the harmful diversion structures on public land. Third, DLNR failed to
hold Alexander & Baldwin to its burden. And fourth, DLNR failed to ensure that A&B cleaned
up its trash that litters public land." Ex. 14 (8/3/20 Tr.) at 16:5-16: 11.
Counsel for Sierra Club also echoed these four arguments during closing argument.
Counsel argued that BLNR has ( 1) "failed to protect 13 streams"; (2) "failed to address the
harmful diversion structures on public land", (3) "failed to scrutinize A&B 's request for public
water from these streams", and (4) "failed to make sure that A&B cleaned all its mess that liters
public land." Ex. 18 (9/24/20 Tr. at 8:25-9:8).
The parties submitted their proposed findings of facts and conclusions of law, and a
decision is pending. See Ex. 9 (Dkt. 808; Plaintiff's Proposed FOF/COL at 1-3); Ex. 10 (Dkt.
821; BLNR Proposed FOF/COL at 1-4); Ex. 11 (Dkt. 823; A&B/EMI Proposed FOF/COL); Ex.
12 (Dkt. 817-818; County of Maui Proposed FOF/COL).
G.

BLNR Continues the RPs for Calendar Year 2021

The renewal of the RPs for 2021 was placed on the November 13 , 2020 agenda. ROA
Dkt. 29 (00002-00008) . Prior to the November 13, 2020 BLNR meeting at which the BLNR was
to decide on the renewal of the RPs for 2021, the BLNR staff prepared a staff submittal that was
presented to the BLNR members.

ROA Dkt. 31-34 (00010-00058).

The staff submittal

submitted to the BLNR prior to the November 13, 2020 meeting regarding the continuation of
the RPs contained an extensive procedural history beginning in 2000 when the BLNR approved
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the issuance of the RPs. ROA Dkt. 31-34 (00010-00036). The staff submittal acknowledged the
interim nature of the RPs. ROA Dkt. 31-34 (00036) (recommending the approval of the holdover
or continuation of the RPs on a month-to-month basis for another one-year period through
December 31, 2021 ). The staff submittal provided the BLNR with voluminous background
materials and reference sources. ROA Dkt. 31-34 (00010, 00041-42); Dkt. 35 (00059-60); Dkt.
36 (00061-00066).
The staff submittal also included a status report dated October 15 , 2020 from EMI. As
reflected in the status report, the water collected by the RPs during the third quarter of 2020
continued to serve the needs of the public water systems that serve Upcountry Maui, and
diversified agriculh1ral activities in Central Maui undertaken by Mahi Pono. ROA Dkt. 31-34
(00043, 00045). During the third quarter of 2020, the need for water from East Maui streams
averaged approximately 18.9 mgd. Id. (00045). This amount is based on two factors: (1)
COVID-19 impact on the Mahi Pono planting schedule and (2) low rainfall during the third
quarter of 2020 in east Maui. Id. The status report explained that the pandemic "negatively
impacted the availability of farming supplies, including equipment, plants, and irrigation
materials" and that Mahi Pono's "focus has partly shifted to place a higher priority on land
preparation in anticipation of an accelerated planting schedule in 2021." Id. The status report
provided an update on EMI's efforts to comply with the 2018 CWRM D&O, use of the water
diverted under the revocable permits, efforts to clean up debris in the License Area

Id. (00046-

51 ).
The staff submittal recommended that in addition to any pre-existing requirements, the
BLNR approve the continuation of the RPs subject to the following requirements:
1. Permittee shall cooperate with CWRM and [Division of Aquatic Resources
("DAR")] in studies, site inspections and other actions as necessary to address
the streams in the license areas not covered by the CWRM order.
2. Permittee shall work with CWRM and [Division of Forestry and Wildlife
("DOFA W")] to determine whether there are alternatives to diversion
removal that effectively prevent mosquito breeding and can be feasibly
implemented. Permittee shall include the status of alternatives in their
quarterly reports.
3. If the Board finds that a use of water is not reasonable and beneficial and does
not comply with the permitted uses, Permittee shall cease such use within a
timeframe as determined by the Department.
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4. For water used for agricultural crops, Pennittee are to estimate how much
water is required for each crop per acre per day.
5. Permittee shall submit to the Department a plan for their proposed upgrades,
including an implementation timeline, to the irrigation system intended to
address CWRM's concerns no later than June 30, 2021.
6. Permittee shall pay the 2021 monthly rent amounts as determined [in the staff
submittal]
7. "Trash and debris" shall be further defined as "any loose or dislodged
diversion material such as concrete, rebar, steel grating, corrugated metals,
railroad ties, etc., that can be removed by hand (or by light equipment that can
access the stream as is) ."
8. System losses and evaporation shall not be considered as a waste of water.
ROA Dkt. 31-34 (00035-36).
Ultimately, the staff submittal recommended that the BLNR: (1) find that the
continuation of the subject revocable permits is consistent with the public trust doctrine, (2)
declare that, after considering the potential effects of the proposed dispositions as provided by
HRS Chapter 343 , and Hawaii Administrative Rules ("HAR") Chapter 11-200.1, these projects
will probably have minimal or no significant effect on the environment and are therefore exempt
from the preparation of an environmental assessment, and (3) subject to the terms and conditions
noted in the submittal, approve the holdover or continuation of the revocable permits on a
month-to-month basis for another one-year period through December 31 , 2021. ROA Dkt. 31 -34
(00036).
Prior to the November 13 , 2020 hearing, the BLNR received written public testimony.
ROA Dkt. 130-135 (6700-06909).

That included testimony from the Hawaii Agriculture

Research Center, Department of Agriculture, Hawaii Farm Bureau, Land Use Research
Foundation of Hawaii, Maui Chamber of Commerce, Maui County Farm Bureau, Chamber of
Commerce Hawaii, and numerous individuals in support of continuing the RPs. Id.
Prior to the November 13, 2020 hearing, Sierra Club filed a petition requesting a
contested case hearing. ROA Dkt. 128 (06775-6798) . After an executive session, the BLNR
denied the petition at its November 13, 2020 meeting. ROA Dkt. 139 (06939). At the November
13 , 2020 meeting, the BLNR received oral testimony. ROA Dkt. 139 (06939). The BLNR also
reviewed a presentation by Dr. Ayron Strauch, hydrologist for instream protection and
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management branch of CWRM, on the overview of the IIFS process, East Maui geology and
hydrology, instream uses, the 2018 CWRM D&O, and non-instream uses. ROA Dkt. 138
(06911 -06917).
After the receipt of oral testimony, review of Dr. Strauch's presentation, numerous
questions from the BLNR of Dr. Strauch, representatives from DAR and DOFAW, BLNR
Member Chris Yuen made a motion to adopt the staff recommendations with the following
conditions :
1. Old conditions remain in effect as to the extent that they are consistent with
new conditions.
2. Include a representative of the Huelo community association in the interim
discussion group.
3. Permittee will look into supplying [Maui Invasive Species Committee] with
water.
4. As to condition #5 , there should be a review of efficiency upgrades to system
and that Permittee should work with fire department to determine exact needs.
5. Statement of intent from BLNR that BLNR intends to deal with the question of
the restoration of non-IIFS streams and efficiency upgrades to the system no
later than the time when the BLNR considers going out to auction with the
final lease.
ROA Dkt. 137 (06913).
The motion was seconded by BLNR member Vernon Char. Id. BLNR member Yuen
added that there is a lawsuit about streams not covered by IIFS (12 streams in Huelo area) and
the primary reason for keeping water in the streams is question of stream biota. Id. BLNR
member Yuen noted that these are not taro streams and that there are other reasons for keeping
water in streams, but the recreational uses coexist with diversions that have been taking place for
a long time. Id. BLNR member Yuen noted that the Board has much more information on stream
biota, including an IFS summary and stream by stream description that CWRM prepared and
recently released. Id. BLNR member Yuen noted that as far as biota in 12 streams, CWRM's
conclusion was: "thus, the non-petition streams support limited to no recruitment, or
reproduction and existing diversion have minimal impact on life history of the native aquatic
biota." Id. BLNR member Yuen acknowledged that this might not be last and final word, but it
is sufficient to allow diversion from streams to continue for the next year. Id. BLNR member
Yuen then noted that there was discussion on efficiency upgrades regarding seepage losses. Id.
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BLNR member Yuen acknowledged that to require extensive infrastructure improvement on a
one year permit (even though it might be renewed another year or two) is not the way to go. Id.
BLNR member Yuen's motion was passed unanimously with votes by Chair Case, and
BLNR members Yuen, Wesley Yoon, Thomas Oi and Vernon Char. ROA Dkt. 137 (06913).
Notwithstanding Sierra Club 's assertions to the contrary, the BLNR did not "rubber
stamp" the continuation of the RPs for the 2021 calendar year. Opening Brief ("OB") at 19.
Rather, the BLNR approved the holdover of the RPs and added the following conditions: (1) add
a member of the Huelo Community Association to the discussion group, (2) Permittee shall look
into supplying the Maui Invasive Species Committee with water, which would be considered a
reasonable and beneficial use under the RP, (3) as to staff recommendation #5, system upgrades,
permittee is to work with the Maui Fire Department to determine what their needs are, and (4)
the Board will address the issues of non-IIFS streams and efficiency upgrades to the system no
later than the approval of public auction for the water lease. ROA Dkt. 137 (06913).

II.

STANDARD OF REVIEW
This appeal is subject to HRS§ 91-14(g), which provides:
Upon review of the record, the court may affirm the decision of the agency or
remand the case with instructions for further proceedings; or it may reverse or
modify the decision and order if the substantial rights of the petitioners may have
been prejudiced because the administrative findings, conclusions, decisions, or
orders are:
( 1) In violation of constitutional or statutory provisions;
(2) In excess of the statutory authority or jurisdiction of the agency;
(3) Made upon unlawful procedure;
(4) Affected by other error of law;
(5) Clearly erroneous in view of the reliable, probative, and substantial evidence
on the whole record; or
(6) Arbitrary, or capricious, or characterized by abuse of discretion or clearly
unwarranted exercise of discretion.
" [A]n agency's exercise of discretion" is reviewed under HRS § 91-l 4(g)(6). Paul's Elec.

Serv. , Inc. v. Befitel, 104 Hawai'i 412, 416, 91 P.3d 494, 498 (2004). As a preliminary matter,

this appeal is subject to the rule that all agency decisions are presumed valid and a person
challenging an agency decision bears a heavy burden to overcome that presumption. "[A]n
agency's discretionary determinations are entitled to deference, and an appellant has a high
burden to surmount that deference." Id. at 419, 91 P.3d at 501. " [G]enerally, to constitute an
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abuse it must appear that the court [or agency] clearly exceeded the bounds of reason or
disregarded rules or principles of law or practice to the substantial detriment of a party litigant."
Id. Under this deferential standard of review, the Court should affirm the BLNR's November

2020 Approval.

III.

ARGUMENT

Sierra Club challenges the BLNR's decision to approve the continuation of the revocable
permits and the denial of Sierra Club's petition for a contested case hearing. OB at 1, 25-26.
However, the November 2020 Approval did not trigger the contested case requirement. As a
matter of law, a contested case is not mandatory unless it is "required by law" and the agency
action "determine[s] the rights, duties, or privileges of specific parties." Kaleikini v. Thielen,
124 Hawai'i 1, 15, 237 P.3d 1067, 1081 (2010) (quoting Public Access Shoreline Haw. ex rel

Rothstein v. Haw. Cnty. Planning Comm'n, 79 Hawai'i 425,431,903 P.2d 1246, 1252 (1995));
see also HRS § 91-1(5).

Section A discusses that a contested case on the November 2020

Approval was not "required by law" because Sierra Club was not entitled to one as a matter of
statute, administrative rule, or constih1tional due process. Id. Section B asserts that the November
2020 Approval did not "detennine the legal rights, privileges, or duties of specific parties[,]"
because it was simply an acknowledgment of the Holdover Decision that was rendered in the
past but still has vitality today. Id.
A.

A Contested Case not Required by Law

Sierra Club cannot satisfy one of the core definitional components of a "contest_ed case"

i.e., the BLNR was "required by law" to grant Sierra Club an evidentiary hearing before
rendering the November 2020 Approval. A contested case can be "required by law" pursuant to
statute, administrative rule, or constitutional due process.

Pele Def Fund v. Puna

Geothermal Venture, 77 Hawai'i 64, 68, 881 P.2d 1210, 1214 (1994) (emphasis added). As
discussed below, Sierra Club was not entitled to a contested case pursuant to statute,
administrative rule or due process.
Sierra Club's request for a contested case hearing is not supported by any statute. Sierra
Club identifies several statutes (HRS §§ 171, 343, and 205A) to illustrate that "Sierra Club and
its members have the right to a clean and healthful environment." OB at 10-14. However, Sierra
Club does not assert that the foregoing statutes entitle it to a contested case hearing. See id. The
foregoing statutes do not state that the BLNR must hold a contested case hearing before voting to
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approve the holdover or continuation of the RPs for a one-year period. As such, Sierra Club has
failed to demonstrate that a contested case hearing was mandated by statute. See In re Iao
Ground Water Mgmt. Area High-Level Source Water Use Permit Applications, 128 Hawaii 228,
239, 287 P.3d 129, 140 (2012) (recognizing that a hearing was not required before CWRM could
establish IIFS because "nothing in [the governing statute HRS § 174C-71 ,] requires the
Commission to hold a hearing before establishing or amending an IIFS").
Sierra Club ' s request for a contested case hearing is also not supported by any
administrative rule. In its opening brief, Sierra Club makes no effort to cite any administrative
rule supporting its request for a contested case hearing. HAR Title 13 "governs practice and
procedure before the board of land and natural resources of the State of Hawaii under chapter 91,
Hawaii Revised Statutes (HRS) , the public land laws of the State and such other related acts as
may now or hereafter be administered by the board."

HAR § 13-1-1.

There are several

provisions in HAR Title 13 that expressly require the BLNR to hold a contested case hearing.
See HAR § 13-184-11 (requiring the BLNR to conduct a contested case hearing in matters
concerning geothermal development activities within a geothermal resource subzone); see HAR
§ 13-300-38 (requiring that when a determination is made regarding a Native Hawaiian burial
site that the BLNR must notify an applicant in writing " [t]hat an applicant who disagrees with
the detennination has the option to request reconsideration or appeal the decision as a contested
case."). The foregoing administrative rules demonstrate "that some subsections of HAR Title 13
contain language that explicitly requires BLNR to hold a contested case in certain circumstances,
or entitles an aggrieved individual to a contested case hearing upon appropriate request." Flores
v. Board ofLand & Natural Resources, 143 Hawai'i 114, 125 , 424 P.3d 469, 480 (2013). Sierra
Club does not, because it cannot, identify any provision in HAR Title 13 that requires BLNR to
conduct a contested case hearing before voting to approve the holdover or continuation of the
RPs for a one-year period. Thus, "there is no rule-based requirement to hold a [contested case]
hearing in the case at bar." See id. (quoting In re Iao, 128 Hawai ' i at 239, 287 P.3d at 140).
Next, Sierra Club ' s request for a contested case hearing is not supported by constitutional
due process. To be precise, the type of due process mandating a contested case is procedural in
nature-the right to notice and an opportunity to be heard, as opposed to a guarantee of

- 15 -

substantive results.3 This is an important distinction because Sierra Club seems to conflate its
particular vision of justice with the fairness of the process by which the November 2020
Approval came about. See Cochran v. Ill. State Toll Hwy. Auth., 828 F.3d. 597, 601 (7th Cir.
2016) ("Due process does not entitle a person to a hearing at which they will succeed."); Zealy v.

City of Waukesha, 153 F. Supp. 2d 970,977 (E.D. Wis. 2001) ("Due process, however, requires
only that a person have a meaningful opportunity to present his claims: it does not guarantee
success."). Whether a contested case is "required by law," then, is determined by applying the
test for procedural due process:
Detennination of the specific procedures required to satisfy due process requires a
balancing of several factors: ( 1) the private interest which will be affected; (2) the
risk of an erroneous deprivation of such interest through the procedures actually
used, and the probable value, if any, of additional or alternative procedural
safeguards; and (3) the governmental interest, including the burden that
additional procedural safeguards would entail.

Sandy Beach Def Fund v. City Council of City & County of Honolulu, 70 Haw. 361, 378, 773
P.2d 250,261 (1989) (emphasis added) (citing Mathews v. Eldridge, 424 U.S. 319,335 (1976)).
We address each Sandy Beach factor in tum:
1.

Sierra Club has not demonstrated that a private interest will be affected.

To determine whether a contested case is "required by law," a reviewing court will
consider the "private interest which will be affected." Sandy Beach Def Fund, 70 Haw. at 378,
773 P.2d at 261. "To have a property interest in a benefit, a person clearly must have more than
an abstract need or desire for it. He must have more than a unilateral expectation of it. He must,
3

Hawai'i courts discussing the interaction between due process and HRS chapter 91
have drawn liberally from federal jurisprudence on procedural due process. In Abramson v.
Board of Regents, University of Hawai 'i, 56 Haw. 680, 548 P.2d 253 (1976), the Hawai'i
Supreme Court, in concluding that the plaintiffs HRS chapter 91 claim fell under the rubric of
procedural protection of an asserted property interest, relied on Board of Regents v. Roth, 408
U.S. 564 (1972), a U.S. Supreme Court decision on procedural due process. Aguiar v. Hawaiian
Housing Authority, 55 Haw. 478, 522 P.2d 1255 (1974), and Sandy Beach Defense Fund v. City
Council, 70 Haw. 361, 773 P.2d 250 (1989), similarly defined the contours of constitutionally
protected property interests that may not be deprived without due process. Both Aguiar and
Sandy Beach Defense Fund relied on seminal U.S. Supreme Court procedural due process cases
such as Goldberg v. Kelly, 397 U.S. 254 (1970), Board ofRegents v. Roth, supra, and Mathews
v. Eldridge, 424 U.S. 319 (1976). In Bush v. Hawaiian Homes Commission , 76 Hawai ' i 128,
870 P.2d 1272 (1994), the Hawai'i Supreme Court sought guidance from Aguiar and Sandy
Beach Defense Fund in analyzing the "required by law" component of the contested case
definition.
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instead, have a legitimate claim of entitlement to it." Id. at 377, 773 P.3d at 260. Here, Sierra
Club is not able to demonstrate anything more than an abstract interest.
The private interest purportedly affected is the Sierra Clubs members' interest in a clean
and healthful environment and its members' use and enjoyment of the streams in the License
Area. OB at 19-20. In its petition for a contested case hearing, Sierra Club asserts that its
members "live along and draw water from the streams in the license areas for residential and
harming purposes," and "enjoy streams in the license area for their recreational and spiritual
importance." ROA Dkt. 128-129 (06779); see also OB at 5-16. To support these conclusory
assertions, Sierra Club relies on several declarations from some of its members, Rob Weitman,
Megan Loomis Powers, Miranda Camp, Paul Carter, Neola Caveny, and Lucienne De Naie.
ROA Dkt. 128-129 (06783-06798). These declarations contain the caption and the case number
from the 2019 Lawsuit. See id. The declarations filed in the 2019 Lawsuit involve the BLNR's
decision to approve the holdover of the RPs for the 2019 and 2020 calendar years. The
declarations do not identify how each member's purported interest will be affected by the
BLNR's decision to approve the holdover or continuation of the RPs for the 2021 calendar year.
These declarations alone simply do not demonstrate a "legitimate claim of entitlement" to a
purported property interest. Sandy Beach Def Fund, 70 Haw. at 377, 773 P.3d at 260.
Additionally, to support their petition for contested case, Sierra Club argues that "[t]o the
extent that the pennit allows A&B to exclude SietTa Club members from hiking on state land,
their rights are adversely affected." ROA Dkt. 128-129 (06779). However, the declarations of the
Sierra Club members do not assert that they were excluded from hiking on state land or that they
even applied for permits to hike on state land. ROA 0kt. 128-129 (06783-06798). Furthermore,
the declarations are all dated in early 2019, prior to the COVID-19 pandemic. The declarations
are not able to address any impacts that the COVID-19 pandemic had on Sierra Club's members'
ability to hike on state land in 2020 and 2021. As such, Sierra Club's contention that "[t]o the
extent that the permit allows A&B to exclude Sierra Club members from hiking on state land,
their rights are adversely affected" is mere conjecture and inadequate to demonstrate a
"legitimate claim of entitlement" to a purported property interest.
In light of the foregoing, Sierra Club has not adequately demonstrated that a private
interest will be affected by the BLNR's decision to approve the holdover or continuation of the
RPs for the 2021 calendar year.
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2.
Even

Sierra Club was afforded a meaningful opportunity to be heard.

assuming

arguendo

that

the

November

2020

Approval

implicates

the

constitutionally protected interests of Sierra Club, it is not a foregone conclusion that due process
entitled Sierra Club to a contested case on the November 2020 Approval. In determining whether
a contested case is "required by law," a reviewing court also considers the "risk of erroneous
deprivation of such interest through the procedures actually used, and the probable value, if any,
of additional or alternative procedural safeguards[.]" Sandy Beach Def Fund, 70 Haw. at 378,
773 P .2d at 261.
Here, Sierra Club contends that the risk of erroneous deprivation is "high" given the
"impact on streams," and the lack of a meaningful opporhmity to be heard on the "continuation
of revocable permits, the impact on stream ecology, the waste of stream water, and the debris
littering the landscape."

OB at 20; id. at 21 (arguing that " A&B continued to take all the

baseflow most of the time from 13 streams and waste most of that water."); see also ROA Dkt.
128-129 (06779) (arguing that "existing procedures have not allowed for the protection of the 13
streams"); id. (asserting that " BLNR has failed to address the problems caused by diversion
structures on public land."); id. (arguing that the BLNR "failed to take meaningful action to get
trash cleaned up."). However, these exact issues were the subject of a two-week bench trial
before this Court in August 2020. See Ex. 7 (Dkt. 74; Plaintiff's Trial Memo at 3) (arguing that
the continuation of the revocable permits and diversion of water from the License Area did not
provide adequate protections to 13 streams, address the hann caused by diversion structures,
hold A&B to its burden to justify commercial use, and ensure A&B clean up debris) ; see also
Ex. 13 (7/31/20 Tr.) at 47:3-48:25; Ex. 14 (8/3/20 Tr.) at 16:5-16:11. At trial, Sierra Club was
provided with a meaningful opporhmity to present its own witnesses and exhibits, cross-examine
witnesses, submit briefs, and provide oral arguments. See Ex. 9 (Dkt. 808; Plaintiff's Proposed
FOF/COL at 1-3). Sierra Club's contention that it was denied a meaningful opportunity to be
heard is simply meritless.
Sierra Club's due process arguments focus myopically on the events surrounding the
November 13, 2020 BLNR meeting: the BLNR voted on a matter pertaining to the continuation
of the RPs. Sierra Club requested a contested case; none was held before the vote. But the mere
fact that the BLNR did not hold a contested case contemporaneously with the November 2020
Approval does not end the inquiry. The real question is whether Sierra Club has been afforded
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"the opportunity to be heard at a meaningful time and in a meaningful manner." Kernan v.

Tanaka, 75 Haw. 1, 22, 856 P.2d 1207, 1218 (1993). The answer is yes. Sierra Club has been
given many opportunities to bring such challenges. As such, if a contested case had been held on
the November 2020 Approval, it would have been in addition to all the due process protections
Sierra Club has enjoyed in the last several years.
In this regard, the instant case is distinguishable from Mauna Kea Anaina Hou v. BLNR ,
136 Hawai ' i 376, 363 P.3d 224 (2015). 4 There, the BLNR approved an application for a
Conservation District User Permit for the construction of a new observatory on the Mauna Kea
summit before holding a contested case hearing. Id. at 379, 363 P.3d at 228. The Supreme Court
held that this sequence of events violated due process because the agency essentially prejudged
its disposition of the application. Id. at 379-381, 363 P .3d at 228-229 . Here, the action allegedly
implicating Sierra Club's interests, i.e., continuing existing diversions in the License Areas on an
interim basis pending the resolution of the Water License Contested Case Hearing, has already
been the subject of a trial before this Court, and has or could have been reviewed through other
procedural avenues available to Sierra Club.
a.

August 2020 Trial

As in Flores, there is no risk of erroneous deprivation of the Sierra Club's purported
interest because Sierra Club was afforded a full opportunity to participate in a two-week bench
4

Additionally, to support its argument that it is entitled to a contested case hearing,
Sierra Club relies on Pele Defense Fund v. Puna Geothermal Venture, 77 Hawai'i 64, 881 P.2d
1210 (1994), In re Water Use Permit Applications, 94 Hawai'i 97, 9 P.3d 409 (2000), In re Iao
Ground Water Mgmt. Area High-Level Water Use Permit Applications, 128 Hawai'i 228, 287
P.3d 129 (2012), In re Maui Electric Company, Limited, 141 Hawai'i 249, 408 P.3d 1 (2017),
and In re Hawaii Electric Light Company, Inc. , 145 Hawai'i 1, 445 P.3d 673 (2019). OB at 9,
15-17, 26. However, Sierra Club broad reliance on these cases is not persuasive as the cases are
factually and legally distinguishable. See Pele Defense Fund, 77 Hawai'i at 66-67, 881 P.2d at
1212-1213 (involving permits from the Department of Health regarding a well field containing
fourteen geothermal exploratory and development wells and a power plant); In re Water Use
Permit Applications, 94 Hawai'i at 110-117, 9 P.3d at 422-429 (involving petitions to amend
interim instream flow standards, water use permit applications and water reservation petitions);
In re Iao Ground Water Mgmt. Area High-Level Water Use Permit Applications, 128 Hawai'i at
231-237, 287 P.3d at 132- 138 (involving CWRM's decision regarding interim instream flow
standards for two streams in a water management area); In re Maui Electric Company, Limited,
141 Hawai'i at 253-256, 408 P.3d at 5-8 (involving the Public Utilities Commission's decision
regarding a power purchase agreement); In re Hawaii Electric Light Company, Inc., 145 Hawai'i
at 5-10, 445 P.3d at 677-682 (involving Public Utilities Commission's decision regarding a
power purchase agreement).
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trial before this Court in August 2020. See Flores, 143 Hawaii at 127-128, 424 P.3d at 482-483.
Throughout the course of the August 2020 trial, Sierra Club repeatedly argued that the
continuation of the revocable permits and diversion of water from the License Area did not
provide adequate protections to 13 streams, address the harm caused by diversion structures,
hold A&B to its burden to justify commercial use, and ensure A&B clean up debris. See Ex. 7
(Dkt. 74; Plaintiffs Trial Brief at 3); Ex. 13 (7/31/20 Tr.) at 47:3-48:25; Ex. 14 (8/3/20 Tr.) at
16:5-16:11. These are precisely the same issues raised by the Sierra Club in the instant appeal.
See ROA Dkt. 128-129 (06779) (arguing that "existing procedures have not allowed for the
protection of the 13 streams"); id. (asserting that "BLNR has failed to address the problems
caused by diversion structures on public land."); id. (arguing that the BLNR "failed to take
meaningful action to get trash cleaned up."); see also OB at 3, 18 (arguing that "Sierra Club has
not been afforded the opportunity to participate in a contested case hearing on the revocable
permits and their impact on at least thirteen streams."); id. at 20-21 (arguing that "A&B
continued to take all the baseflow most of the time from 13 streams and waste most of that
water."). At trial, Sierra Club examined numerous witnesses, presented testimony and exhibits,
drafted briefs and provided oral arguments. See Ex. 9 (Dkt. 808; Plaintiffs Proposed FOF/COL
at 1-3). Despite the procedural protections afforded at the August 2020 Trial, Sierra Club seeks a
contested case hearing "in order to express the same concerns, and to vindicate the same
interests, that [it] previously raised" in the August 2020 Trial. See Flores, 143 Hawai'i at 127,
424 P.3d at 482.
Notwithstanding the overlapping issues and concerns between the instant appeal and the
August 2020 Trial, Sierra Club attempts to distance itself from the August 2020 Trial with
purported "new evidence." OB at 1-2, 21-22. However, this is nothing more than a thinly veiled
attempt to obtain a second bite at litigating the same issues raised in the August 2020 Trial. The
purported "new evidence" consists of either: (1) conclusory statements (e.g. , asserting that "more
water is proposed to be taken from east Maui streams in 2021 than was taken in 2020," and that
"entirely new justifications offered by Commission on Water Resource Management staff have
not been subject to cross examination[,]"), (2) documents that could have been introduced at the
August 2020 Trial (e.g., settlement agreement reached in November 2019), or (3) an attempt to
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circumvent a trial court ruling regarding expert testimony of Michael Kido. 5 OB at 1-2, 21-22.
Given the procedural protections afforded to the Sierra Club in the August 2020 Trial and the
significant overlap between this proceeding and the August 2020 trial, the purported "new
evidence" does not demonstrate a risk of erroneous deprivation of the Sierra Club's alleged
interest.
Additionally, a contested case hearing could not provide any "additional or alternative
procedural safeguards" than what was afforded to Sierra Club in August 2020. Sandy Beach Def

Fund, 70 Haw. at 378, 773 P.2d at 261 (citing Mathews, 424 U.S . at 335). "A contested case
hearing is similar in many respects to a trial before a judge: the parties have the right to present
evidence, testimony is taken under oath, and witnesses are subject to cross-examination. It
provides a high level of procedural fairness and protections to ensure that decisions are made
based on a factual record that is developed through a rigorous adversarial process." Mauna Kea,
136 Hawai'i at 380, 383 P.3d at 228 . However, a contested case hearing does not provide the
same procedural and evidentiary protections as a trial before a Circuit Court judge. A contested
case hearing could be conducted by the BLNR or a hearings officer. HAR § 13-1-32. The
hearings officer may "limit the number of witnesses, the extent of direct or cross-examination or
the time for testimony upon a particular issue." HAR § 13-1-32. The hearings officer "shall rule
on the admissibility of all evidence." HAR § 13-1-35. Notably, "the rules of evidence governing
administrative hearings

are

considerably more relaxed than those governing judicial

proceedings." Price v. Zoning Bd ofAppeals ofCity & County ofHonolulu, 77 Hawai ' i 168, 176
n.8 , 883 P.2d 629, 637 n.8 (1994). Furthennore, discovery is limited for a contested case. See
HAR § 13-1-32.3 ("Depositions of witnesses and interrogatories shall not be allowed except

5

At the August 2020 Trial, the State moved in limine for an order restricting Michael
Kido's testimony to opinions disclosed in his October 30, 2019 report or alternatively to any
opinions disclosed prior to the March 13, 2020 discovery cut-off date. Ex. 8 (Dkt. 655 2019
Lawsuit; State ' s Motion in Limine No . 1 at 1). The State's motion was granted in part and
denied in part. Ex. 13 (7/31/20 Tr.) at 66:25-67 :18. In particular, the Comi allowed Mr. Kido to
testify about the initial opinions expressed in his October 30 report. Id The Court allowed Mr.
Kido to testify "about Maui," but clarified that Mr. Kido "will not be allowed to use the
observations of what he saw on Maui to add to the record of the bases for his opinions." Id In
this appeal, Sierra Club argues that in a hypothetical contested case hearing, "Mike Kido, would
be able to testify as to many detailed conclusions regarding specific streams he made as a result
of his site visit (testimony that was excluded at trial)." OB at 22. Sierra Club should not be
permitted to use a contested case hearing as a mechanism to circumvent this Court's trial ruling.
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upon agreement of the parties."). For the 2019 Lawsuit and the August 2020 Trial, Sierra Club
engaged in substantial written and oral discovery, presented evidence before a judge without any
restrictions on the number of witnesses or the extent of direct or cross-examination, and the
proceedings were governed by the rules of evidence.

Given the significant procedural and

evidentiary protections afforded to Sierra Club at the August 2020 Trial, a contested case hearing
would not "offer any probable value in protecting against the erroneous deprivation" of the
Sierra Club's purported interest. Sandy Beach Def Fund, 70 Haw. at 378, 773 P.2d at 261
(citing Mathews, 424 U.S. at 335).
b.

Other Procedural Avenues Available to Sierra Club.

The subject of this appeal, i.e. , continuing existing diversions in the License Areas on an
interim basis, has or could have been reviewed through other procedural avenues available to
Sierra Club. For example, Sierra Club supports its need for a contested case hearing in order to
address its concerns about protecting the 13 streams. OB at 3, 21 (arguing that "A&B continued
to take all the baseflow most of the time from 13 streams and waste most of that water."); ROA
Dkt. 128-129 (06776) (asserting in its petition for contested case hearing that Sierra Club
members "use and enjoy the 13 streams that were not part of the" 2018 CWRM D&O); 0kt. 1
(NOA) at

,r 43

("The revocable permits authorize A&B to take all the baseflow from 13 east

Maui Streams."); id. at

,r 67

("In its November 13, 2020 decision, BLNR allowed A&B to take

100% of the baseflow from 13 streams."). If Sierra Club was concerned about protections for
these 13 streams, Sierra Club could have petitioned CWRM to amend IIFS for the 13 streams.
The adoption of IIFS falls within the exclusive jurisdiction of CWRM and "any person with
proper standing may petition [CWRM] to adopt an [IIFS] in order to protect the public interest
pending the establishment of a permanent [IFS]." See HRS § l 74C-71(2); HAR§ 13-169-30(a).
However, Sierra Club did not submit a petition to amend the IIFS for the 13 streams. Nothing
has prevented Sierra Club from filing a petition to amend the IIFS for the 13 streams. See Ex. 17
(8/7 /20 Tr.) at 88: 11-90: 11. Sierra Club could have sought review of the IIFS for the 13 streams,
but chose not to.
Additionally, Sierra Club buttresses its need for a contested case hearing in order to
address problems caused by diversion structures. See ROA Dkt. 128-129 (06779) (asserting that
"BLNR has failed to address the problems caused by diversion structures on public land.").
However, there are ongoing CWRM proceedings addressing the issue of modification of stream
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diversion works within the License Areas. ROA Dkt. 103-112 (03470-03769); see also Ex. 15
(8/6/20 PM Tr. at 87:6-87:25). Sierra Club member, Lucienne de Naie, participated in those
CWRM proceedings, and testified on behalf of Sierra Club in opposing the proposed
modifications to stream diversion works. See Dkt. 107 (03609-03610); Ex. 16 (8/6/20 PM Tr. at
87:20-25, 91:9-23 , 97:10-24). Ms. de Naie, on behalf of Sierra Club, could have requested a
contested case hearing with regard to the proposed modifications of stream diversion works at
the CWRM meeting addressing those issues. See HAR§ 13-167-52(a); Ex. 16 (8/6/20 PM Tr. at
95:23-96:12, 96:18-97:2). Sierra Club did not and has not requested a contested case hearing
regarding the modification of stream diversions works in the License Areas. Ex. 16 (8/6/20 PM
Tr. at 96:18-97:2).
In sum, the action allegedly implicating Sierra Club's interests, i.e., continuing existing
diversions in the License Areas on an interim basis pending the resolution of the Water License
Contested Case Hearing, has already been the subject of a trial before this Court, and has or
could have been reviewed through other procedural avenues available to Sierra Club. As such,
there is no "risk of erroneous deprivation of such interest through the procedures actually used"
and "additional or alternative procedural safeguards" would provide minimal, if any, probable
value. See Sandy Beach Def Fund, 70 Haw. at 378, 773 P.2d at 26.
3.

BLNR should not shoulder a duplicative burden.

In determining whether a contested case is "required by law," a reviewing court considers
"the governmental interest, including the burden that additional procedural safeguards would
entail." Sandy Beach Def Fund, 70 Haw. at 378, 773 P.2d at 261. In light of the numerous
opportunities Sierra Club has been given to be heard on the continuation of existing diversions in
the License Areas, the "probable value" of providing Sierra Club with the "additional or
alternative procedural safeguard" of a contested case just on the November 2020 Approval
would have been minimal while "the burden that such additional or alternative procedural
safeguards would entail" would have been high. Sandy Beach Def Fund, 70 Haw. at 378, 773
P.2d at 261.
Sierra Club contends that "BLNR would not shoulder duplicative burdens since it has
never conducted a contested case hearing on the revocable permits." OB at 18. However,
BLNR was a party to the 2019 litigation and participated extensively in the August 2020 trial.
As discussed, the revocable permits and the impact of continuing diversions in the License Areas
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was extensively litigated at the August 2020 Trial. See supra section III.A.2. At trial, BLNR
presented its own witnesses and documentary evidence, cross-examined witnesses, submitted
briefs, and provided oral arguments. See Ex. 10 (Dkt. 821; BLNR Proposed FOF /COL at 1-4).
Requiring the BLNR to conduct a contested case hearing on the holdover of the RPs for the 2021
calendar year is a duplicative burden.
Courts have roundly rejected the notion that due process requires multiple opportunities
to be heard. See Robinson v. Ariyoshi, 65 Haw. 641, 659, 658 P.2d 287, 301 (1982) (recognizing
that "there is no constitutional obligation to "afford a litigant more than one full and fair
opportunity to judicial resolution of the same issue."); see also Goldberg v. Kelly, 397 U.S. 254,
267 n.14 (1970) ("Due process does not, of course, require two hearings."); Crum v. Vincent, 493
F.3d 988, 993 (8th Cir. 2007) ("So long as one hearing will provide the affected individual with a
meaningful opportunity to be heard, due process does not require two hearings on the same
issue."); Hammontree v. City of Needles, 1999 WL 417880, at *2 (9th Cir. June 21, 1999)
("Procedural due process does not require that an individual be given multiple opportunities to
speak."); Jeffries v. Georgia Residential Fin. Auth., 503 F. Supp. 610, 622-23 (N.D. Ga. 1980)
("Neither justice nor due process of law require that two hearings be held."); Central Ill. Pub.

Serv. Co. v. Allianz Underwriters Ins. Co., 633 N.E.2d 675 (Ill. 1994) ("Due process does not
require that parties be given multiple opportunities to raise the same question.").
Sierra Club's claim of entitlement to a contested case hearing for the November 2020
Approval is akin to the unsuccessful due process arguments of plaintiffs in other cases
challenging government action predicated on determinations that were the subject of previous
hearings.

For example, courts have rejected due process challenges by individuals whose

professional licenses were statutorily revoked because of their failure to pay taxes.

These

individuals were afforded the opportunity to contest the tax assessment, and so due process did
not entitle them to a second hearing prior to revocation. See, e.g., Crum, 493 F.3d 988; Pickell v.

Sands, 2014 WL 546049 (E.D. Cal. Feb. 7, 2014).
In Telang v. Commonwealth, 751 A.2d 1147 (Pa. 2000), a physician who sexually abused
a patient claimed that the Medical Board's sua sponte revocation of his medical license, a
harsher penalty than that ordered by the Hearings Examiner, violated procedural due process. Id.
at 1149. Citing Mathews v. Eldridge, supra, the court held that the physician was afforded full
procedural due process because he was granted a hearing before the Hearing Examiner where he
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was represented by counsel, testified on his own behalf, and had the opportunity to present
witnesses. Id at 1151-1152. "A second hearing would merely reiterate the facts already
undisputed, duplicating the function of the Hearing Examiner and needlessly consuming time
and resources . .. . Therefore, a second evidentiary hearing nets mere surplusage at the expense
of an unwarranted duplication of the Hearing Examiner's efforts." Id. at 1152.
In Husek v. City of Bangor, 630 F. Supp. 2d 107 (D. Me. 2009), the court held the
plaintiff in violation of an ordinance prohibiting accumulation of trash on private premises and
authorized the City health inspector to inspect the premises to ensure compliance. Id. at 108.
The Court later issued a contempt order after holding two evidentiary hearings. Id. at 109.
Plaintiff appealed the contempt order unsuccessfully. Id. Plaintiff then argued that the City was
violating his right to due process by entering his property and removing his personal property
from the premises and sought a TRO to enjoin the City from taking such action. Id. The court
rejected the due process challenge, holding that "[t]he multiple evidentiary hearings and the
appeal together satisfy the right to prior notice and a hearing central to the Constih1tion's
command of due process." Id. at 110 (internal quotation marks and ellipses omitted).
The principles underlying the foregoing cases apply here. The continuation of diversion
in the License Area has already been the subject of an evidentiary two week trial. Sierra Club
cannot in good faith claim that it has been denied an opportunity to be heard. Sierra Club's
clarion call for more due process should be silenced with the words of the California Court of
Appeals: "Due process cannot become a blunderbuss to pepper proceedings with alleged
opportunities to be heard at every ancillary and preliminary stage, or the process of
administration itself must halt. Due process insists upon the opportunity for a fair trial, not a
multiplicity of such opportunities." Dami v. Dep 't of Alcoholic Beverage Control, l Cal. Rptr.
213 , 217 (Cal. Ct. App . 1959).
In sum, requiring BLNR to hold a full contested case hearing on approving the holdover
or continuation of the RPs for a one-year period would require BLNR to bear "duplicative
administrative burden of providing procedural protections that would be of no additional
value[.]" Sandy Beach Def Fund, 70 Haw. at 3 78, 773 P .2d at 261; see also Briggs v. Sullivan,
954 F.2d 534, 539-40 (9th Cir. 1992) (determining under the federal equivalent of Sandy Beach
Defense Fund balancing test that plaintiffs were not entitled to a more specific and rigorous

procedures because the government had a substantial interest in not having to face significant

- 25 -

fiscal and administrative burdens of providing such procedures).

B.

The November 2020 Approval did not Determine the Rights, Duties, or
Privileges of Specific Parties Because it was Unnecessary to the Continued
Validity of the Holdover Decision that was Rendered Pursuant to the Public
Trust.
--

The second component of the definition of a "contested case" is that it is a proceeding
that, had it been held, would have determined the "rights, duties, and privileges of specific
parties." HRS § 91-1(5); Kaleikini, 124 Hawai'i at 24, 237 P.3d at 1090. This requirement is
not satisfied because the November 2020 Approval was not necessary to keep the RPs in effect.
The RPs were put into holdover status in 2001 and again in 2002 . By its own tenns, the
Holdover Decision determined that the holdover status would continue until the Water License
Contested Case Hearing is finally resolved. Thus, the RPs did not have to be renewed annually.
Protection of the public interest, which is the overarching goal of the public trust
doctrine, was the impetus for the Holdover Decision. Temporary continuation of the operation
of the EMI Ditch System was necessary to avert the public health crisis that would result if EMI
suddenly lost its authorization to use the License Areas pending a decision on the Application.
As reflected in the March 23, 2007 order, the BLNR reiterated the Hearings Officer's
determination that the holdover of the RPs was procedurally essential to the BLNR's proper
discharge of its public trust responsibilities, and that immediate cessation of EMI's diversions
would be contrary to the public interest because, inter alia, "[i]t would greatly diminish or cut off
Maui County DWS ' s water service to the Upcountry Maui and Nahiku communities, thereby
resulting in public health and economic crises." Ex. 4 (AB-7). The population served by the
EMI Ditch System is approximately thirty-five thousand people and includes several businesses,
churches, Kamehameha Schools, Hawaiian Homelands, and government facilities. ROA Dkt.
114 (04008). Protecting the sole source of domestic water for thousands of residents in
Upcountry Maui is consistent with public trust values. See In re Water Use Permit Applications,
94 Hawai'i 97, 137, 9 P.3d 409, 449 (2000) (" [W]e recognize domestic water use as a purpose of
the state water resources trust."). Ensuring adequate water supply to Upcountry Maui,
developing diversified agriculture, creating jobs that are not tied to the tourism industry, and
increasing the food sustainability of the County and the State is clearly in the public interest.
Accordingly, since the Holdover Decision, which by its own terms was an exercise by the
BLNR of its power as a public trustee to protect the public interest would have remained in
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effect even without being reaffirmed on November 13, 2020, the November 2020 Approval did
not determine the rights, duties, or privileges of any specific parties. For this reason as well,
Sierra Club was not entitled to a contested case hearing on the November 2020 Approval.
C.

Sierra Club's Remaining Arguments are Without Merit.

Finally, Sierra Club contends that " it is legally irrelevant that the revocable permits are
valid for one year." OB at 24. To support this contention, Sierra Club asserts that the "BLNR
has held contested case permits for other decisions that only last one year. Shoreline
certifications are only valid for one year, yet BLNR routinely has contested case hearings on
them."

Id. at 24-25.

However, comparing shoreline certifications with one-year revocable

permits terminable upon thirty days ' notice is an apples to oranges comparison. Shoreline
certifications involve structures that will last for many years, and will thus, have impact beyond
the one-year certification process. See Diamond v. Dobbin, 132 Hawai ' i 9, 25, 319 P.3d 1017,
1033 (2014) ("While HRS § 205A-42 limits the validity of a shoreline certification to one year,
a particular certification may have consequences lasting beyond one year, because the

purpose of a shoreline determination is "to standardize the application procedure for shoreline
certifications for purposes of implementing the shoreline setback law and other related laws."
(quoting HAR § 13-222-1) (emphasis added)) . The RPs, by nature, are valid for one year and
tenninable upon thirty days notice. ROA Dkt. 31-34 (00036) (recommending the approval of the
holdover or continuation of the RPs on a month-to-month basis for another one-year period
through December 31 , 2021). As such, Sierra Club's argument that it "legally irrelevant that the
revocable permits are valid for one year" is wholly meritless.
IV.

CONCLUSION

There is nothing in the Opening Brief that alters the inescapable conclusion that the
November 2020 Approval should be affirmed. A contested case on the November 2020 Approval
was not "required by law" and the November 2020 Approval did not "determine the legal rights,
privileges, or duties of specific parties." See Kaleikini, 124 Hawai'i at 15, 237 P.3d at 1081.
Sierra Club has failed to overcome the high deference afforded to the BLNR, and the
presumption that the November 2020 Approval is valid. See Paul 's Elec. Serv., 104 Hawai ' i at
419, 91 P.3d at 501. In light of the foregoing, the November 2020 Approval was not "[a]rbitrary,
or capricious, or characterized by abuse of discretion or clearly unwarranted exercise of
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discretion." See HRS § 91-14(g). Accordingly, the Court should dismiss the appeal and affirm
the November 2020 Approval.
DATED: Honolulu, Hawaii, March 2, 2021.
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DECLARATION OF COUNSEL
I, MALLORY T. MARTIN, hereby declare as follows:
1.

I am an attorney with Cades Schutte LLP, attorneys for Appellees Alexander &

Baldwin, Inc. ("A&B") and East Maui Irrigation Company, LLC ("EMI") in the above
captioned action. I make this Declaration based on personal knowledge, and I am competent to
testify to the matters set forth in this Declaration.
2.

Attached hereto as Exhibit 1 is a true and correct copy of Findings of Fact, and

Conclusions of Law and Order entered on or about January 24, 2003 in Docket No. 01-05MA,
which was admitted into evidence in the August 2020 trial for Sierra Club v. Board ofLand and

Natural Resources, in Civil No. 19-1-0019-01 ("August 2020 Trial) as Exhibit J-9 on August 3,
2020. A&B/EMI respectfully request that the Court take judicial notice of Exhibit 1. See, e.g.,
Haw. R. Evid. 201; State v. Herrera, 63 Haw. 405, 408-09, 629 P.2d 626, 629 (1981) ("In aid of
its judicial knowledge, the Court may on its own consult public documents, dictionaries,
encyclopedias, geographies, etc., and in so doing is not controlled or restricted by the rules of

evidence."); In re Stahl, Asano, Shigetomi Associates, 6 B.R. 232, 232 (Bankr. D. Haw. 1980)
("This Court can take judicial notice of a prior related bankruptcy proceeding in this Court.");

see also Williams v. Aona, 121 Hawai'i 1, 12, 210 P.3d 501 , 512 (2009).
3.

Attached hereto as Exhibit 2 is a true and correct copy of the Order Affirming in

Part and Reversing in Part State of Hawaii Board of Land and Natural Resources ' Findings of
Fact and Conclusions of Law and Order, Dated January 10, 2003 ; Amended January 24, 2004
Regarding Petition Contesting Application for Long Term Disposition of Water Licenses and
Issuance of Interim Revocable Permits at Honomanu, Keanae, Nahiku, and Huelo, Maui, which
was entered on October 10, 2003 in Civ. No. 03-1-0289-02, and admitted into evidence in the
August 2020 Trial as Exhibit J-10 on August 3, 2020. A&B/EMI respectfully request that the
Court take judicial notice of Exhibit 2. See, e.g. , Haw. R. Evid. 201 ; Herrera, 63 Haw. at 40809, 629 P.2d at 629; In re Stahl, 6 B.R. at 232 ; see also Williams , 121 Hawai'i at 12,210 P.3d at
512.
4.

Attached hereto as Exhibit 3 is a true and correct copy of the Prehearing Order

Regarding Petitioners' Motion for Summary Relief entered in DLNR File No. 01-05-MA on
March 18, 2005 , and admitted into evidence in the August 2020 Trial as Exhibit AB-6 on August
18, 2020. A&B/EMI respectfully request that the Court take judicial notice of Exhibit 3. See,

e.g. , Haw. R. Evid. 201 ; Herrera, 63 Haw. at 408-09, 629 P.2d at 629; In re Stahl, 6 B.R. at
232; see also Williams , 121 Hawai ' i at 12, 210 P.3d at 512.
5.

Attached hereto as Exhibit 4 is a true and correct copy of the Findings of Fact,

Conclusions of Law, and Decision and Order entered in DLNR File No. 01-05-MA on March 23,
2007, and admitted into evidence in the August 2020 Trial as Exhibit AB-7 on August 11 , 2020.
A&B/EMI respectfully request that the Court take judicial notice of Exhibit 4. See, e.g., Haw. R.
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Evid. 201; Herrera, 63 Haw. at 408-09, 629 P.2d at 629; In re Stahl, 6 B.R. at 232; see also

Williams, 121 Hawai'i at 12,210 P.3d at 512.
6.

Attached hereto as Exhibit 5 is a true and correct copy of the Complaint filed in

Sierra Club v. Board of Land and Natural Resources, in Civil No. 19-1-0019-01 ("2019
Lawsuit"") on January 7, 2019. A&B/EMI respectfully request that the Court take judicial notice

of Exhibit 5. See, e.g., Haw. R. Evid. 201; Herrera, 63 Haw. at 408-09, 629 P.2d at 629; In re

Stahl, 6 B.R. at 232; see also Williams, 121 Hawai'i at 12, 210 P.3d at 512.
7.

Attached hereto as Exhibit 6 is a true and correct copy of the First Amended

Complaint filed in the 2019 Lawsuit as Dkt. 200 on December 6, 2019. A&B/EMI respectfully
request that the Court take judicial notice of Exhibit 6. See, e.g., Haw. R. Evid. 201; Herrera,
63 Haw. at 408-09, 629 P.2d at 629; In re Stahl, 6 B.R. at 232; see also Williams, 121 Hawai'i at
12,210 P.3d at 512.
8.

Attached hereto as Exhibit 7 is a true and correct copy of Plaintiff's Trial

Memorandum filed in the 2019 Lawsuit as Dkt. 734 on July 31 , 2020. A&B/EMI respectfully
request that the Court take judicial notice of Exhibit 7. See, e.g., Haw. R. Evid. 201; Herrera,
63 Haw. at 408-09, 629 P.2d at 629; In re Stahl, 6 B.R. at 232; see also Williams, 121 Hawai'i
at 12, 210 P.3d at 512.
9.

Attached hereto as Exhibit 8 is a true and correct copy of the State of Hawaii's

Motion in Limine No. 1 Re: Limitation of the Testimony of Michael H. Kido to (1) Opinions
Disclosed in his October 30, 2019 Declaration, or Alternatively, (2) to Opinions Disclosed Prior
to the March 13, 2020 Discovery Cut-Off Date filed in the 2019 Lawsuit as Dkt. 655 on July 24,
2020. A&B/EMI respectfully request that the Court take judicial notice of Exhibit 8. See, e.g.,
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Haw. R. Evid. 201; Herrera, 63 Haw. at 408-09, 629 P.2d at 629; In re Stahl, 6 B.R. at 232; see

also Williams, 121 Hawai'i at 12,210 P.3d at 512.
10.

Attached hereto as Exhibit 9 is a true and correct copy of Plaintiff's Proposed

Findings of Fact, Conclusions of Law & Order filed in the 2019 Lawsuit as Dkt. 808 on August
28, 2020. A&B/EMI respectfully request that the Court take judicial notice of Exhibit 9. See,

e.g., Haw. R. Evid. 201; Herrera, 63 Haw. at 408-09, 629 P.2d at 629; In re Stahl, 6 B.R. at
232; see also Williams , 121 Hawai ' i at 12,210 P.3d at 512.
11.

Attached hereto as Exhibit 10 is a true and correct copy of the Proposed Findings

of Fact, and Conclusions of Law filed by the State of Hawaii in the 2019 Lawsuit as Dkt. 821 on
September 9, 2020. A&B/EMI respectfully request that the Court take judicial notice of Exhibit
10. See, e.g., Haw. R. Evid. 201; Herrera, 63 Haw. at 408-09, 629 P.2d at 629; In re Stahl, 6
B.R. at 232; see also Williams , 121 Hawai ' i at 12,210 P.3d at 512.
12.

Attached hereto as Exhibit 11 is a true and correct copy of A&B/EMI's Proposed

Findings of Fact, Conclusions of Law and Order filed in the 2019 Lawsuit as Dkt. 823 on
September 9, 2020. A&B/EMI respectfully request that the Court take judicial notice of Exhibit
11. See, e.g., Haw. R. Evid. 201; Herrera, 63 Haw. at 408-09, 629 P.2d at 629; In re Stahl, 6
B.R. at 232; see also Williams , 121 Hawai'i at 12, 210 P.3d at 512 .
13 .

Attached hereto as Exhibit 12 is a true and correct copy of the County of Maui's

Proposed Findings of Fact, Conclusions of Law, Decision and Order filed in the 2019 Lawsuit as
Dkt. 817-818 on September 9, 2020. A&B/EMI respectfully request that the Court take judicial
notice of Exhibit 12. See, e.g., Haw. R. Evid. 201; Herrera, 63 Haw. at 408-09, 629 P.2d at
629; In re Stahl, 6 B.R. at 232; see also Williams, 121 Hawai'i at 12,210 P.3d at 512.

4

14.

Attached hereto as Exhibit 13 is a true and c01Tect copy of excerpts from the

transcript of the hearing on July 31, 2020 in the August 2020 Trial, with reporter's certification.
A&B/EMI respectfully request that the Court take judicial notice of Exhibit 13. See, e.g., Haw.
R. Evid. 201; Herrera, 63 Haw. at 408-09, 629 P.2d at 629; In re Stahl, 6 B.R. at 232; see also

Williams, 121 Hawai'i at 12,210 P.3d at 512; State v. Schnabel, 127 Hawai'i 432,459,279 P.3d
1237, 1264 (2012) ("This court took judicial notice of the transcript of the proceeding in which
the defendant had pleaded guilty and determined that the defendant's plea was made voluntarily
and intelligently.").
15.

Attached hereto as Exhibit 14 is a true and correct copy of excerpts from the

transcript of the proceedings on August 3, 2020 in the August 2020 Trial, with reporter's
certification. A&B/EMI respectfully request that the Court take judicial notice of Exhibit 14.

See, e.g., Haw. R. Evid. 201; Herrera, 63 Haw. at 408-09, 629 P.2d at 629; In re Stahl, 6 B.R.
at 232; see also Williams, 121 Hawai'i at 12,210 P.3d at 512; Schnabel, 127 Hawai'i at 459,279
P.3d at 1264.
16.

Attached hereto as Exhibit 15 is a true and correct copy of excerpts from the

transcript of the morning proceedings on August 6, 2020 in the August 2020 Trial, with
reporter's certification.

A&B/EMI respectfully request that the Court take judicial notice of

Exhibit 15. See, e.g., Haw. R. Evid. 201; Herrera, 63 Haw. at 408-09, 629 P.2d at 629; In re

Stahl, 6 B.R. at 232; see also Williams, 121 Hawai'i at 12, 210 P.3d at 512; Schnabel, 127
Hawai'i at 459,279 P.3d at 1264.
17.

Attached hereto as Exhibit 16 is a true and correct copy of excerpts from the

transcript of the afternoon proceedings on August 6, 2020 in the August 2020 Trial, with
reporter's certification. A&B/EMI respectfully request that the Court take judicial notice of
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Exhibit 16. See, e.g., Haw. R. Evid. 201; Herrera, 63 Haw. at 408-09, 629 P.2d at 629; In re

Stahl, 6 B.R. at 232; see also Williams, 121 Hawai'i at 12, 210 P.3d at 512; Schnabel, 127
Hawai'i at 459,279 P.3d at1264.
18.

Attached hereto as Exhibit 17 is a true and correct copy of excerpts from the

transcript of the afternoon proceedings on August 7, 2020 in the August 2020 Trial, with
reporter's certification. A&BIEMI respectfully request that the Court take judicial notice of
Exhibit 17. See, e.g., Haw. R. Evid. 201; Herrera, 63 Haw. at 408-09, 629 P.2d at 629; In re

Stahl, 6 B.R. at 232; see also Williams, 121 Hawai'i at 12, 210 P.3d at 512; Schnabel, 127
Hawai'i at 459,279 P.3d at 1264.
19.

Attached hereto as Exhibit 18 is a true and correct copy of excerpts from the

transcript of the proceedings on September 24, 2020 in the August 2020 Trial, with reporter's
certification. A&BIEMI respectfully request that the Court take judicial notice of Exhibit 18.

See, e.g., Haw. R. Evid. 201; Herrera, 63 Haw. at 408-09, 629 P.2d at 629; In re Stahl, 6 B.R.
at 232; see also Williams, 121 Hawai'i at 12,210 P.3d at 512; Schnabel, 127 Hawai'i at 459,
279 P.3d at 1264.
I declare, certify, and state under penalty of perjury that the foregoing is true and correct.
DATED: Honolulu, Hawai'i, March 2, 2021.

Isl Mallorv T. Martin
MALLORY T. MARTIN
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APPELLEE COUNTY OF MAUI'S ANSWERING BRIEF
Appellee COUNTY OF MAUI, ("County"), by and through its attorneys, MOANA M.
LUTEY, Corporation Counsel, and CALEB P. ROWE and KRISTIN K. TARNSTROM, Deputies
Corporation Counsel, and hereby submits the following Answering Brief in response to the

Opening Brief filed by Appellant Sierra Club ("Appellant") on January 21, 2021, DKT. 242
("Opening Brief').

I.

QUESTION PRESENTED
1.

II.

Was Appellee Board of Land and Natural Resources legally required to provide
Appellant Sierra Club a full contested case hearing prior to authorizing the
holdover/continuation of Revocable Permits S-7263, S-78264, S-7265 and S-7266
notwithstanding the fact that Appellants had been given the opportunity to fully
litigate identical issues in a bench trial before this court a mere three months prior?

STATEMENT OF FACTS
This case, like many before it, concerns the holdover/continuation of Revocable Pennits

S-7263, S-78264, S-7265 and S-7266 ("RPs") issued by Appellee Board of Land and Natural
Resources ("BLNR") to Appellees Alexander and Baldwin, Inc. and East Maui Irrigation, LLC
("A&B"). The County of Maui's Department of Water Supply ("DWS") relies on water from
the license areas covered by the RPs to supply DWS' Upcountry System. Certified Record on

Appeal ("ROA"), DKT. 114, pp. 03932-03933, iJ 518; pp. 03939-03940, ,i,i 540-547; pp. 0400904010, ,i,i 800-804. 1 The Upcountry System serves the communities of Kula, Haiku, Makawao,
Pukalani, Haliimaile, Waiakoa, Keokea, Waiohuli, Ulupalakua, Kanaio, Olinda, Omaopio, Kula
Kai and Pulehu. ROA, DKT. 114, p. 04008, ,i,i 796. This system supplies domestic drinking
water to nearly 35,000 residents, as well as various government facilities, schools, and
businesses, including small farm lots at the Kula Agricultural Park. ROA, DKT. 114, p. 04008,

,i,i 797; p. 03940, ,i 547; p. 04010, ,i 805. Water from the license areas is delivered to the County
of Maui by A&B through the latter's Wailoa Ditch. ROA, DKT. 114, p. 143, iJ 545. Since 2018,
delivery of water by A&B to DWS has been provided for by the EMI Water Delivery

1

The Certified Record On Appeal consists of over 100 documents. For the purposes of citation
herein, the County will refer to the JEFS DKT number rather than the Document Number in the
record of appeal, and reference the Bates stamp provided.
2

Agreement. ROA, DKT. 066-067, pp. 00817- 00911. Pursuant to the terms of this agreement,
any delivery of water is "subject to [A&B] 's continued receipt of permits or receipt of a lease
from the State Board of Land and Natural Resources ... to collect surface water sources that feed
the ditch system." ROA, DKT. 066, p. 00818.
This particular case involves the BLNR' s November 13 , 2020 decisions (1) denying
Appellant's request for a contested case hearing, and (2) authorizing the continued holdover
status of the RPs for 2021. Notice ofAppeal, DKT. 1, pg. 1. As this court is aware, Appellant
had previously challenged the approvals of the RPs for 2019 and 2020, resulting in a bench trial
before this court. See Sierra Club v. Board of Land and Natural Resources, et al., 19-1-0019-01
JPC ("2020 Trial"). 2
On October 1, 2020, shortly after the conclusion of the bench trial in 19-1-0019-01 JPC,
A&B sent a letter to the BLNR requesting it to "review and authorize the renewal" of the RPs.

Stipulation Regarding Octobe'. 1, 2020 Letter and Order, DKT. 227. The renewal was
subsequently placed on the BLNR' s November 13 , 2020 agenda. ROA, DKT. 29, p. 000200008. Included in the materials distributed to the Board in advance of this meeting was a
recommendation by staff3, links to various records and data sources4, and public testimony from,
amongst others, the former Director of Water Supply, Gladys Baisa5 , community fanners 6 , the

2

The Court may take judicial notice "of a court's own records in an interrelated proceeding
where the parties are the same." Uyeda v. Schermer, 144 Hawaii 163, 172,439 P.3d 115 , 124
(2019), citing State v. Akana, 68 Haw. 164, 165, m706 P.2d 1300, 1302 (1985) .
3
ROA DKT. 31-34, pp. 00010-00058.
4
ROA, DKT. 31, p. 00013; DKT.33, pp. 00041-00042; DKT.35, pp. 00059-00060; DKT.36, pp.
00061-00066; DKT. 130, pp. 06827.
5
ROA, DKT. 130, p. 06800.
6
ROA, DKT. 130, pp. 06808, 06809, 06815, 06826, 06855, 06856, 06873, 06891 , 06895.
3

Hawaii Agriculture Research Center 7, the State of Hawaii Board of Agriculture 8, the Hawaii
Farm Bureau9 , Land Use Research Foundation of Hawaii 1°, the Maui Chamber ofCommerce 11 ,
the Maui County Farm Bureau 12 and Appellant Sierra Club. 13 The links provided to the BLNR
included the Commission on Water Resource Management's ("CWRM") June 20, 2018 Findings
of Fact, Conclusions of Law, & Decision and Order issued in CCH-MA13-0l ("2018 Order") 14,
the Draft Environmental Impact Statement submitted by A&B on September 9, 2019 ("Draft
EIS"), 15 and the EMI Water Delivery Agreement between A&B and the County of Maui. 16
Prior to the scheduled meeting of the BLNR, Appellant Sierra Club submitted a Petition

for a Contested Case Hearing ("Petition"), which was received on November 12, 2020. ROA,
DKT. 128-129, pp. 06775-06798 . The Board voted to deny Appellant's request. ROA, DKT. 137,
p. 06913. The Board then voted to approve the holdover/continuation of the RPs subject to
conditions. ROA, DKT. 137, p. 06913. Appellant Sierra Club filed a timely appeal on November
17, 2020. Notice ofAppeal, DKT. 1, pg. 1. On January 28, 2021 , the Court allowed the County of
Maui to intervene as a party Appellee. Order, DKT. 245.

7

ROA, DKT. 130, pp. 06814, 06816.
ROA, DKT. 130, p. 06817.
9
ROA, DKT. 130, pp. 06818-06819.
10
ROA, DKT. 130, pp. 0628-06834.
11
ROA, DKT. 130, p. 06836.
12
ROA, DKT. 130, pp. 06849-06851.
13
ROA, DKT. 130, pp. 06875-06888.
14
ROA, DKT. 114, pp. 03776-04073.
15
ROA, DKT. 115 - 125, pp. 04074-06773 .
16
ROA, DKT. 066-067, pp. 00817- 00911.
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III.

STANDARD OF REVIEW
Appeals of an agency's determination may be appealed to the Circuit Court pursuant to

Hawaii Revised Statues ("HRS")§ 91-14. The standard for an appeal is set forth in HRS §9114(g), which states, in relevant part:
Upon review of the record the court may affirm the decision of the
agency or remand the case with instructions for further
proceedings; or it may reverse or modify the decision and order if
the substantial rights of the petitioners may have been prejudiced
because the administrative findings, conclusions, decisions, or
others are:
(1) In violation of constitutional or statutory provisions; or
(2) In excess of the statutory authority or jurisdiction of the
agency; or
(3) Made upon unlawful procedure; or
(4) Affected by other error of law; or
(5) Clearly erroneous in view of the reliable, probative, and
substantial evidence on the whole record; or
(6) Arbitrary, or capricious, or characterized by an abused of
discretion or clearly unwarranted exercise of discretion.
Where the issue is the denial of a petition for a contested case hearing, the court will first
consider whether "a contested case hearing is required by law" by virtue of "(1) statute; (2)
administrative rule; or (3) constitutional due process." Flores v. Board of Land and Natural
Resources, 143 Hawaii 114, 124,424 P.3d 469,479 (2018)(intemal citations omitted). Where a
right to a contested case hearing is being asserted by virtue of "constitutional due process,"
courts will "apply a two-step analysis to claims of a due process right to a hearing: ( 1) is the
particular interest which claimant seeks to protect by a hearing 'property' within the meaning of
the due process clauses of the federal and state constitutions, and (2) if the interest is 'property,'
what specific procedures are required to protect it." In re Application of Maui Elec. Co., Ltd.,
141 Haw. 249,260,408 P.3d 1, 12 (2017)(intemal citations omitted).

5

If a party's interest is determined to be a "property interest" for the purposes of due
process, the inquiry next turns to "determination of the specific procedures required to satisfy
due process," which "requires a balancing of several factors (1) the private interest which will be
affected; (2) the risk of an erroneous deprivation of such interest through the procedures actually
used, and the probable value, if any, of additional or alternative procedural safeguards; and (3)
the governmental interest, including the burden that additional procedural safeguards would
entail." Sandy Beach Def. Fund v. City Council of City & Cty. of Honolulu, 70 Haw. 361,378,
773 P.2d 250, 261 (1989), citing Mathews v. Eldridge, 424 U.S . at 335 , 96 S.Ct. at 903, 47
L.Ed.2d at 33 . This inquiry is "flexible and calls for such procedural protections as the
particular situation demands, 17" and is thus necessarily dependent on the "specific

circumstances" 18 of a given case.
IV.

ARGUMENT

The County joins and incorporates the arguments made by Appellees A&B and Appellant
A&B in their respective Answering Briefs , DKT. 249, 267. In addition, the County offers the
following additional arguments.
A.

APPELLANT CANNOT CLAIM THAT THE CIRCUIT COURT TRIAL DID
NOT ADEOUATELY PROTECT THE INTERESTS ASSERTED BY SIERRA
CLUB

As discussed above, even where a property interest is recognized for the purposes of due
process, it does not necessary follow that a claimant is entitled to a contested case hearing. See
Flores, 143 Hawaii at 126-127, 424 P.3d at 481-482(2018)(the BLNR was not required to provide
a contested case hearing to appellant notwithstanding recognizing his "property interest in

17
18

Sandy Beach, 70 Haw. at 378, 773 P.2d at 261 (emphasis added).
Flores, 143 Hawaii at 127,424 P.3d at 482 .

6

engaging in traditional Native Hawaiian cultural practices" because he had "already been afforded
a full opportunity to participate."). Under the circumstances of this particular case, Appellant
Sierra Club has been given a thorough opportunity to raise its concerns regarding the holdover of
the RPs by way of the 2020 Trial.

While Appellant has attempted to identify things which

distinguish the holdover/continuance for 2021 at issue in this case from holdover/continuances at
issue in the 2020 Trial, those distinctions are immaterial: the issue before the court is "the risk of
an erroneous deprivation of' of appellant's interest "through the procedures actually used." Sandy
Beach Def. Fund, 70 Haw. at 378, 773 P.2d at 261.
In this case, the Appellant cannot legitimately claim that the interests they argued in their

Petition are distinct from those raised in the 2020 Trial. In fact, the interests argued in the Petition
rely on not only the same facts as those raised in the 2020 Trial, they rely on the same documents
. to assert those interests. Indeed, the Petition relies upon a series of declarations from members of
the Sierra Club which were dated in 2019 and even bore the Civil Number from the 2020 Trial.
ROA, DKT. 128-129, p. 06783-06798. Appellant cannot legitimately claim that it is asserting
separate and distinct interests here that were not adequately protected by way of the 2020 Trial
while using the exact same documents to assert them.
B.

THE GOVERNMENTAL INTEREST WEIGHS STRONGLY AGAINST
REQUIRING
A
CONTESTED
CASE
HEARING
UNDER
THE
CIRCUMSTANCES OF THIS CASE

As stated above, in determining whether a due process property right necessitates a
contested case hearing, courts must consider "the governmental interest, including the burden that
additional procedural safeguards would entail." Sandy Beach Def. Fund, 70 Haw. at 378, 773 P.2d
at 261 (1989), citing Mathews v. Eldridge, 424 U.S., 319,335 (1976). In Mathews, 424 U.S. at
347, which was cited favorably by the Hawaii Supreme Court in Sandy Beach, the U.S. Supreme

7

Court stated that this balance involves not only consideration of "the administrative burden" but
also "societal costs that would be associated with requiring ... an evidentiary hearing."
As discussed by Appellee BLNR in their Answering Brief, the administrative burden of
being subject to contested case hearing requirements for revocable permits would be significant.
See BLNR Answering Brief, DKT 267, Section IV(B)(2)(iii). Additionally, the BLNR has an
interest in assuring 35,000 residents of Upcountry Maui are not deprived of water for domestic
use. Indeed, the staff recommendation specifically referenced the County's needs, stating that "the
continued diversion of water through the revocable permits on a temporary basis serves the public
trnst purpose of providing domestic water for the public, including drinking water," and that "if
the revocable permits were terminated and diversions interrupted, it would negatively impact the
critically important delivery of water to about 36,000 residents of Upcountry Maui." ROA, DKT.
031, p. 00016. Currently, water delivery by A&B is made specifically contingent upon "continued
receipt of permits" by A&B from the BLNR on a yearly basis. ROA, DKT. 066, p. 00818.
While the RPs only last a year, the record is replete with evidence that any contested case
hearing could not be feasibly completed within a single year. For example, the CWRM's 2018
Decision was the result of a contested case proceeding which was initiated in 2001, and only
included 27 of the streams in East Maui. ROA, DKT. 114, p. 03800. Similarly, the Draft EIS
required for A&B 's proposed 30-year lease of the license areas was initiated in 2016, and is still
only at the draft stage. ROA, DKT. 115, p. 04074. Finally, as Appellant Sierra Club itself
acknowledges, it took "more than 19 months" for "the Sierra Club ' s suit over BLNR's 2018
decision to go to trial," that "the trial itself lasted more than two weeks," and that "more than two
years after the Sierra Club filed that complaint, no decision has been reached." Opening Brief,
DKT. 241, p. 21.

8

Subjecting this yearly permitting process to an inevitably lengthy contested case hearing
would jeopardize the clear governmental interest in protecting the public trust use of water
resources for domestic use. See In re Water Use Pennit Applications, 94 Hawaii 97, 137, 9 P.3d
409, 449 (2000)(recognizing "domestic water use as a purpose of the state water resources trust").
It similarly risks the government's clear interest in "development of diversified agriculture on
Maui's central plains," which "has and should continue to provide economic benefits and can now
make a larger contribution to Hawaii's food sustainability" and "preserving agricultural lands."
ROA, DKT. 114, pp. 03797, 04065. Both of these were recognized as being in the public interest
by CWRM in its 2018 Order, which was available to the BLNR at the time of its decision. These
considerable threats to the government's interests would come at the price of very little benefit to
Appellant, who already has had a full opportunity to address the interests of its members before
this Court.

V.

CONCLUSION
Based on the foregoing, the BLNR's November 2020 decision to holdover/continue the

RP's was not in violation of constitutional or statutory provisions, in excess of the statutory
authority or jurisdiction of the agency, made upon unlawful procedure, affected by other error of
law, clearly erroneous in view of the reliable, probative, and substantial evidence on the whole
record; or arbitrary, or capricious, or characterized by an abuse of discretion or clearly unwarranted
exercise of discretion. Accordingly, Appellant's appeal should be dismissed.
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APPELLEE BOARD OF LAND AND NATURAL RESOURCES,
STATE OF HAWAII'S ANSWERING BRIEF

The appeal is meritless and should be dismissed for many reasons, not limited to those
that follow.
I.

QUESTIONS PRESENTED

The issues in this case present two separate questions:
1.

Whether the Boards' exercise of its discretion to grant holdovers/continuations of
the one-year revocable permits to Alexander & Baldwin, Inc./East Maui
Irrigation, LLC (collectively, "A&B/EMI") substantially affected one of the
Sierra Club's constitutionally protected property interests to such a degree that the
Sierra Club was entitled to due process protections?

3.

Whether Sierra Club is entitled to further due process protections, if any, after
already having gone through an extensive trial on the same issues?

The simple answer to both is, "No."
II.

STATEMENT OF FACTS
A.

Facts Materials to this Appeal

The instant appeal arises out of the Sierra Club 's written Petition for a Contested Case
Hearing ("Petition"; ROA doc . 4, JEFS 128-29 1) regarding the Board's holdover or continuation
of four revocable permits ("RPs") issued to A&B/EMI on November 13, 2020 to divert water

1

The certified Record on Appeal ("ROA") is comprised of 114 documents-ROA
doc. 1/JEFS 29 (BLNR Meeting Agenda); ROA docs. 2--43/JEFS 31-126 (Staff Submissions on
Item D-8); ROA docs. 44-50/JEFS 128-35 (Public Submissions on Item D-8), ROA docs. 5053/JEFS 137-39 (Day-Of Meeting Records); and ROA docs. 54-114/JEFS 141-225 (Documents
from Continued Appendix to Staff Submittal No. 1 (Stream Chart)). Record references are to the
ROA document number (including the part number following a dash, when applicable) followed
by the five-digit Bates-stamped page numbers indicated in the lower right-hand comer of each
record document (where applicable), and the first reference to each ROA document will also
include a parallel reference to the document's associated JEFS docket number and the PDF page
number, for electronic reference-e.g., ROA doc. 44-1 at 06775, JEFS 128 at 2. Where no page
number is specified, the citation is to the entire item.

822213_2

from four revocable permit areas in east Maui2 to central and Upcountry Maui. See Agenda,
ROA doc. 1 at 00004, JEFS 29 at 4. This water benefits thousands ofresidents of Upcountry
Maui as well as agricultural businesses supporting Maui's economy and contributing to its goal
of food sustainability. See, e.g., Written Testimony (Maui Chamber of Commerce), ROA
doc. 45 at 06836, JEFS 130 at 39 . The four RPs cover approximately 33,000 acres ofland in the
Ko'olau Forest Reserve under the jurisdiction of the State of Hawaii's Department of Land and
Natural Resources.
The four RPs were also the subject of a lawsuit between nearly identical parties to the
instant appeal, which went to trial before this Court in August 2020: Sierra Club v. BLNR, et al.,
Civil No. 19-1-0019-01 (Jan. 7, 2019) (hereinafter referred to as the "Lawsuit"). 3 During the
Lawsuit, the Sierra Club took issue with the Board's approval of the holdover or one-year
continuations of the four RPs at meetings in late 2018 and 2019, alleging, among other things,
that by doing so the Board violated its public trust duties and the laws of the State by allowing
A&B/EMI to use state land to divert water from streams within the East Maui watershed. See
First Am. Comp!.~~ 1, 25-27, 56-98(d), Sierra Club v. BLNR et al., No. 19-1-0019-01 (Haw.
1st Cir. Dec. 6, 2019), JEFS 200. The Complaint in the Lawsuit challenged the Board's approval
of the holdover/continuation on November 9, 2018. Id. The complaint was amended to include
the Board's subsequent holdover/continuation of the RPs on October 11, 2019. Id. Trial took
place in August 2020 ("2020 trial"); the decision is pending.
The Board reviewed the annual RPs again at its meeting on November 13, 2020. That
meeting was properly noticed in accordance with chapter 92, Hawai'i Revised Statutes ("HRS").
2

The four license areas are Honomanu, Huelo, Keanae, and Nahiku.

3

Whereas the Lawsuit separately named multiple entities within the State ofHawai'i and
employees thereof in their official capacity, the instant administrative appeal names only the
Board as State defendant.
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The Board's meeting agenda for November 13 , 2020 was available online prior to the meeting
under the following title:
[D] 8. Holdover/Continuation of Revocable Permits S-7263 (Tax Map
Key (2) 1-1-001:044), S-7264 (Tax Map Keys (2) 1-1-001:050, 2-9014:001, 005, 011, 012 & 017) and S-7265 (Tax Map Key (2) 1-1002:por. 002) to Alexander and Baldwin, Inc., and S-7266 (Tax Map Keys
(2) 1-2-004:005 & 007) to East Maui Irrigation Company, Limited, for
Water Use on the Island of Maui.
Agenda, ROA doc. 1 at 00002, JEFS 29 at 3. In its Board Packet of staff submittal materials,
Department staff recommended that, in addition to any pre-existing requirements, the Board
approve the continuation of the revocable permits subject to the following:
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1.

Permittee shall cooperate with [the Commission on Water
Resource Management ("CWRM")] and [Division of Aquatic
Resources ("DAR")] in studies, site inspections and other actions
as necessary to address the streams in the license areas not covered
by the CWRM order.

2.

Permittee shall work with CWRM and [the Department' s Division
of Forestry and Wildlife ("DOFAW")] to determine whether there
are alternatives to diversion removal that effectively prevent
mosquito breeding and can be feasibly implemented. Permittee
shall include the status of alternatives in their quarterly reports.

3.

If the Board finds that a use of water is not reasonable and
beneficial and does not comply with the permitted uses, Permittee
shall cease such use within a timeframe as determined by the
Department.

4.

For water used for agricultural crops, Permittee[s] are to estimate
how much water is required for each crop per acre per day.

5.

Permittee shall submit to the Department a plan for their proposed
upgrades, including an implementation timeline, to the irrigation
system intended to address CWRM's concerns no later than June
30, 2021.

6.

Permittee shall pay the 2021 monthly rent amounts as determined
[in the staff submittal]

3

7.

"Trash and debris" shall be further defined as "any loose or
dislodged diversion material such as concrete, rebar, steel grating,
corrugated metals, railroad ties, etc., that can be removed by hand
(or by light equipment that can access the stream as is)."

8.

System losses and evaporation shall not be considered as a waste
of water.

ROA doc. 2-2 at 000035-36, JEFS 32 at 13.
In accordance with HRS § 92-7.5 , the Board Packet of staff submittal materials ("Staff
Submittal") was also circulated Board members and interested parties, in addition to being made
available to the public online. Among the 102 pages of public testimony the Board is fourteen
pages of typed, single-spaced testimony by the Sierra Club in opposition to the RP holdovers .
ROA doc. 45 at 06875-88, JEFS 130 at 78-91. Lucienne de Naie, a Sierra Club member, also
submitted written testimony on behalf of the Haiku Community Association. ROA doc. 46 at

06900-01, JEFS 131 at 2-3; see also Deel. of Lucienne de Naie, doc. 44-2 at 06795-98,
JEFS 129 at 10-13 (attached as an Exhibit to Sierra Club's Petition, and showing Ms. de Naie's
affiliation with the Sierra Club). All testimony was circulated to and reviewed by the members
of the Board in advance of the meeting, as confirmed by in the audio recording of the meeting.

See generally. , BLNR Audio, ROA doc. 53 at 06939, JEFS 139 at 2 (link to audio).
B.

Procedural History

The Sierra Club timely filed its Petition with the Board prior to the meeting. Petition,
ROA doc. 4 at 06775-82, JEFS 128-29. Attached to the Petition were photocopies of six
declarations executed in 2019 by Sierra Club members including: Rob Weltman (ROA doc. 44 at

06783-85 , JEFS 128 at l); Megan Loomis Powers (ROA doc. 44 at 06786-88, JEFS 128 at 13,
129 at 2-3); Miranda Camp (ROA doc. 44-2 at 06789-90, JEFS 129 at 4-5); Paul Carter
(ROA 44-2 at 06791-92, JEFS 129 at 6-7); Neola Caveny (ROA doc. 44-2 at 06793-94,

822 2 13_2

4

JEFS 129 at 8-9); and Lucienne de Naie (ROA doc. 44-2 at 06795-98, JEFS 129 at 10-13).
At the start of the RP item during the November 13, 2020 meeting, the Board
acknowledged the Sierra Club's Petition and entered an Executive Meeting pursuant to HRS
§ 92-5(a)(5) to discuss with legal counsel the Board's legal rights and duties with regards to that
Petition. BLNR Audio at 02:48:05. After returning to the public forum, Board Member Yuen
moved to deny the request for the contested case, which Board Member Char seconded. The
motion passed unanimously by the members present (Case, Char, Oi, Yoon, and Yuen) (Member
Gon recused himself). BLNR Audio at 02:37:25 to 03:39: 14; accord Minutes for the Meeting of
the BLNR at 7 (Nov. 13, 2020), as approved Jan. 22, 2021 (referred to hereinafter as "Approved
Minutes"), available at: https://dlnr.hawaii.gov/wp-content/uploads/2021/01/Minutes201113.pdf.
Only after resolving the Sierra Club's request for a contested case did the Board consider
the substance of the RP items. Id. Staff from the Department of Land and Natural Resources'
("DLNR's") Land Division presented its Staff Submittal to the Board. Id. Staff from DOFAW
and DAR were also present to answer questions. Id. Hydrologist Ayron Strauch, Ph.D, from
CWRM, gave an informational briefing regarding the latest data about the impact of diversions
on all of the streams and tributaries in the revocable permit license areas. ROA doc. 52 at
06918-38, JEFS 138 at 2-22. This included a summary of the recently completed draft Instream
Flow Standard Assessment Reports ("IFSARs") for all thirteen of the Sierra Club's "forgotten"
streams. ROA docs. 91 (Kolea), 93 (Punaluu), 94 (Kaaiea), 96 (Oopuola), 98 (Puehu), 99
(Nailiilihaele), 101 (Kailua); 103 (Hanawana), 105 (Hoalua), 109 (Waipio), and 111 (Hoolawa),
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JEFS 193, 195, 197,199,202,204,207,211,214,219, and 221. 4
Following the presentations, the Board heard several hours of additional testimony on the
RP item from interested members of the public, including oral testimony by multiple
representatives of the applicant (A&B/EMI), Ms. Lucienne de Naie (testifying on behalf of the
Haiku Association), and counsel for the Sierra Club, Mr. David Frankel. Approved Minutes at 8;

accord BLNR Audio. During the subsequent discussion by the Board, Dr. Strauch was asked to
provide additional clarification at length regarding stream habitat and biota. Id. Hydrologist
Dean Uyeno, also from CWRM, provided additional comments about the status of diversion
structure modifications by A&B/EMI and addressed questions about water "waste," among other
things. Id.
After nearly four hours of testimony and discussion on the RP item, the Board voted to
adopt the recommendations from the Staff Submittal with amendments, as follows:

1.
Old conditions remain in effect to the extent they are consistent
with new conditions [set forth in the staff's submittal materials].
2.
Include a representative of the Huelo Community Association to
the interim discussion group first authorized in 2018.
3.
Permittee shall look into supplying the Maui Invasive Species
Committee with water, and if feasible, and despite it not being an
agricultural use, be considered a reasonable and beneficial and permitted
use under the RP.
4.
Regarding staff recommendation #5, in reviewing efficiency
upgrades to their system, Permittee is to work with the Maui Fire
Department to determine what their exact needs are.
4

This list of eleven draft IFSARs covers all of the Sierra Club's "thirteen" streams. Mokupapa
Stream, for example, is part of the Hoolawa hydro logic unit, so Mokupapa is covered by the
Draft IFSAR for Hoolawa. See ROA doc. 111 at 13002-153, JEFS 221. Additionally, the Sierra
Club's "Puakea Stream" is actually a tributary within the Pa'akea Stream, for which the IFSAR
can be found at ROA doc. 61 at 07803-973, JEFS 149. For further clarification, see the Stream
Chart linked from the Continued Appendix to the Staff Submittal. ROA doc. 4 at 00061-65,
JEFS 36.
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5.
Statement of intent- the Board intends to deal with the question of
the restoration of the non-IIFS streams and efficiency upgrades to the
system no later than the time when the Board considers going out to
auction with the final lease.
Approved Minutes at 6; BLNR Audio at 06:18:33 (approx.).
The Sierra Club timely filed its Notice of Appeal from the Board's denial of its contested
case Petition.

III.

STANDARD OF REVIEW
A hearing is only required by law if the statute or rule governing the activity in question

mandates a hearing prior to the administrative agency's decision-making, or if a hearing is
mandated by constitutional due process. Bush v. Hawaiian Homes Comm 'n, 76 Hawai'i 128,
134, 870 P.2d 1272, 1278 (1994); see also Hawai ' i Admin. Rules ("HAR")§ 13-1-28 ("When

required by law, the board shall hold a contested case hearing upon its own motion or on a
written petition of any government agency or any interested person." (emphasis added)); cf
HAR§ 13-1-29.1 ("The [B]oard without hearing may deny a request or petition or both for a
contested case when it is clear as a matter of law that . . . the petitioner dos not have a legal right,
duty, or privilege entitling one to a contested case hearing." (emphasis added)).
In reviewing the denial of a request for contested case hearing, the appropriate inquiry is
whether the appellant has met the requirements of HRS§ 91-14. Kaleikini v. Thielen, 124
Hawai'i 1, 16,237 P.3d 1067, 1082 (2010) . Subsection (g) provides for judicial review:
Upon review of the record the court may affirm the decision of the agency
or remand the case with instructions for further proceedings; or it may
reverse or modify the decision and order if the substantial rights of the
petitioners may have been prejudiced because the administrative findings,
conclusions, decisions, or orders are:
(1) In violation of constitutional or statutory provisions; or
(2) In excess of the statutory authority or jurisdiction of the
agency; or
822213_2
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(3) Made upon unlawful procedure; or
(4) Affected by other error of law; or
(5) Clearly erroneous in view of the reliable, probative, and
substantial evidence on the whole record; or
(6) Arbitrary, or capricious, or characterized by abuse of discretion
or clearly unwarranted exercise of discretion.
HRS § 9 l-l 4(g). Appellant Sierra Club can make no such showing in this case.
IV.

ARGUMENT

"A contested case hearing is required by law when it is required by ( 1) statute;
(2) administrative rule; or (3) constitutional due process." Flores v. Bd. ofLand & Nat. Res., 143
Hawai'i 114,124, 424 P.3d 469,479 (2018) (citing Mauna Kea Anaina Hou v. Bd. ofLand &
Nat. Res., 136 Hawai'i 376,390,363 P.3d 224,238 (2015)). No statute or rule required that

Sierra Club be given a contested case hearing. Even if the Sierra Club had a due process
property interest, it was not aggrieved because it was not entitled to any additional due process
protections "under the circumstances of this case." Id.
A.

A Contested Case Hearing Was Not Required by Statute or Rule.

l.

A Contested Case Hearing Was Not Required by Statute.

A contested case is required where a statute or rule mandates a hearing prior to the
administrative agency ' s decision-making. Bush , 76 Hawai'i at 134, 870 P.2d at 1278. No such
requirement governs here, so a contested case was not required by statute or rule .
The Board's authority to dispose of public lands is contained in Chapter 171, HRS . See,
e.g., HRS§ 171-13(1) (providing for the Board's "dispos[al] of public land "in fee simple, by
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lease, lease with option to purchase, license, or permit"). 5 Section 171-55, HRS, provides the
Board with the power to "issue permits" for the "temporary" occupancy of state lands or an
interest therein "on a month-to-month basis" for no more than one year and the authority to
continue permits for additional one-year periods. Compare HRS § 171-1 (defining "lease" as
"the right to possess and use land for a term of years"). This is a statute relating to land
management, not environmental quality. What HRS§ 171-55 does not contain, is "any language
that states or otherwise suggests that BLNR must hold a contested case hearing before"
considering and deciding on an application for the continuation of one-year, revocable permits,
with conditions. Flores, 143 Hawai'i at 124,424 P.3d at 479. Accordingly, where the Board
was presented with a request for a holdover or continuation of the RPs at issue, "a contested case
hearing was not mandated by statute in this case." Id. (citing In re 'lao Ground Water Mgmt.

Area High-Level Source Water Use Permit Applications, 138 Hawai'i 228,239,287 P.3d 129,
140 (2012) (determining that a hearing was not required before the Commission on Water
Resource Management could establish an IIFS because 'nothing in [the governing statute, HRS
§ 174C-71,] requires the Commission to hold a hearing before establishing or amending an
IIFS")).
2.

A Contested Case Hearing Was Not Required by Administrative Rule.

As the Flores court recognized, "a few subsections in HAR Title 13 expressly requires
the BLNR to hold a contested case hearing in specific circumstances or entitles an aggrieved
5

Contrary to the Sierra Club's suggestion (Opening Brief("OB") at 24-25, JEFS 241), the
legislature clearly drafted chapter 171 distinguishing between a "lease" and an interim, month
to-month "permit." See Gozlon-Peretz v. United States, 498 U.S. 395,404 (1991) ("Where [the
legislature] includes particular language in one section of a statute but omits it in another section
of the same Act, it is generally presumed that [the legislature] acts intentionally and purposely in
the disparate inclusion or exclusion." (quoting another source)); Willis v. Swain, 113 Hawai'i
246, 250, 151 P.3d 727, 731 (2006) ("Expressio unius est exclusio alterius [-]the express mention
of one thing implies the exclusion of another.").
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individual to a contested case hearing upon appropriate request." 143 Hawai'i at 125,424 P.3d
at 480 (emphasis added) (citing examples in HAR§§ 13-184-11(1)6 and 13-300-387). However,
similar to the consent to sublease considered in Flores, HAR Title 13 does not contain any
provisions relating to the Board' s authority to approve revocable permits or whether the Board is
required to conduct a contested case hearing prior to approving a revocable permit. 143 Hawai ' i
at 125, 424 P.3d at 480; see also, e. g. , Bush, 76 Hawai'i at 135, 870 P.2d at 1279 ("Although the
procedures involved in requesting a contested case hearing, and the substance of a contested case
hearing once it has been granted by the Commission, are outlined in the administrative rules, the
absolute right to such a hearing is not provided by these same rules."). Therefore, there is no
rule-based requirement for a contested case under these facts .
B.

Due Process Does Not Require that a Contested Case Hearing be Held.

The courts have set forth a two-step analysis for detennining whether a person has a

constitutional right to a contested case hearing. Flores, 143 Hawai' i at 125,424 P.3d at 480
(citing Sandy Beach Def Fund v. City & Cty. ofHonolulu , 70 Hawai'i 361 , 377, 773 P.2d 250,
260 (1989) [hereinafter Sandy Beach]). First, this Court must consider whether the "particular
interest" the Sierra Club seeks to protect is, in fact, "'property' within the meaning of the due
process clauses of the federal and state constitutions." Second, if the interest is "property," then

6

Section 13-184-11 (1 ), HAR, states, in relevant part: "If geothermal development activities are
proposed within a conservation district, then, after receipt of a properly filed and completed
application, the board shall conduct a public hearing and, upon appropriate request, a contested
case hearing pursuant to chapter 91, [HRS], to determine whether, pursuant to board regulations,
a conservation district use pennit shall be granted to authorize the geothermal development
activities described in the application."
7

Under that provision, when a determination is made regarding the appropriate treatment of a
previously identified Native Hawaiian burial site, the Board must notify the applicant in writing
" [t]hat an applicant who disagrees with the determination has the option to request
reconsideration or appeal the decision as a contested case." HAR § l 3-300-38(b )(2).
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this Court must analyze "what specific procedures are required to protect it." Id. As discussed
below, neither inquiry favors the Sierra Club.
1.

Sierra Club Lacks a Constitutionally Cognizable Property Interest.

Sierra Club must possess an interest that rises to the level of "property" in order to assert
a right to procedural due process. Sandy Beach, 70 Haw. at 377, 773 P.2d at 260. For purposes
of this inquiry, entitlement to a "benefit" can qualify as a protected "property interest," but only
if it is a benefit that "one is entitled to receive" such as by statute. Bush, 76 Hawai'i at 136,870
P.2d at 1280 (citing Aguiar v. Haw. Haus. Auth., 55 Haw. 478,496, 522 P.2d 1255, 1267 (1974);
In re Robert's Tours & Transp ., Inc., 104 Hawai'i 98, 106, 85 P.3d 623,631 (2004) ("To have a

property interest in a benefit, a person clearly must have more than an abstract need or desire for
it. He [or she] must have more than a unilateral expectation of it. He [or she] must, instead,
have a legitimate claim of entitlement to it." (quoting Ed. ofRegents ofState Colleges v. Roth,
408 U.S. 564, 577 (1972))).
In Hawaii, courts have recognized that parties can have a protected property interest in
"basic needs of housing and employment to which the plaintiffs had a 'legitimate claim of
entitlement,"' Sandy Beach, 70 Haw. at 377, 773 P.3d at 260 (citing Aguiar, 55 Haw. at 496, 522
P.2d at 1267; Silver v. Castle Mem. Hosp., 53 Haw. 475,484,497 P.2d 564, 571 (1972)), and in
skeletal remains in the continuation of Native Hawaiian traditional and customary practices by a
cultural descendant, Kaleikini, 124 Hawai'i at 24-26, 237 P.3d at 1090-92. The Hawai'i
Supreme Court has even found that the enjoyment of "a clean and healthful environment, as
defined by laws relating to environmental quality" can constitute "property" interests within the

meaning of the due process clause. In re Hawai 'i Elec. Light Co., 145 Hawai'i 1, 16,445 P.3d
673,688 (2019) (quoting Hawai'i State Constitution art. XI, sec. 9) (emphasis added); see also
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In re Application ofMaui Elec. Co., 141 Hawai'i 249, 260-65, 408 P.3d 1, 12-17 (2017). Such

an application to this case is unwarranted.
In Maui Electric the Public Utilities Commission ("PUC") denied the Sierra Club's
motion to intervene in a proceeding concerning a power purchase agreement based upon the
Sierra Club's argument that the proceedings impacted the amount of coal that a power plant
could burn and air quality. The Hawai'i Supreme Court held that the Sierra Club had a
substantive right to a clean and healthful environment 8 because, in that particular instance, the
right was defined by a law relating to environmental quality. Under HRS § 269-6, the PUC was

required to consider the impact of the State's reliance on fossil fuels on the level of greenhouse
gas emissions and the need to reduce reliance on fossil fuels in its decision-making. The Court
"concl ud[ ed] that HRS Chapter 269 is a law relating to environmental quality that defines the
right to a clean and healthful enviromnent under article XI, section 9 by providing that express
consideration be given to reduction of greenhouse gas emissions in the decision-making of the
Commission," and held "that Sierra Club has established a legitimate claim of entitlement to a
clean and healthful environment under article XI, section 9 and HRS Chapter 269." Maui Elec.,

141 Hawai'i at 264,408 P.3d at 16.
As previously discussed, the Board's power to issue revocable permits for the temporary
occupancy of state land or an interest therein on a month-to-month basis for no more than one
year, with the authority to continue the permits for additional one-year periods, is defined by
HRS § 171-55. This is a statute relating to land management, not environmental quality. This
statute does not meet the requirements of Maui Electric because there is no underlying statute
8

In light of article XI, section 9 of the Hawai'i Constitution (stating that "[e]ach person has the
right to a clean and healthful environment, as defined by laws relating to environmental quality,
including control of pollution and conservation, protection, and enhancement of natural
resources").
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which provides the basis for the claim of the right to a clean and healthful environment.
Therefore, there is no basis for the claim of a property interest by the Sierra Club for purposes of
procedural due process in this particular case.
A contrary result cannot be what the Hawai'i Supreme Court intended. If Maui Electric
were to be read as broadly as the Sierra Club suggests, it is conceivable that virtually everything
that the Department of Land and Natural Resources does would be the subject of a contested
case hearing. We do not believe that the Hawai ' i Supreme Court could have intended such a
draconian result that would severely hamstring the DLNR' s ability to accomplish any action
without a contested-case hearing-from the mundane to the controversial-if any single member
of the public could obtain a contested case hearing on any given action. 9
9

Sierra Club's urged reading of Maui Electric is also incorrect as it would render HAR§ 13-129.1 meaningless. Morgan v. Kauai Planning Dep 't, 104 Hawai'i 173, 185-86, 179, 86 P.3d
982, 994-95 (2004) ("A cardinal rule of statutory construction is that 'legislative enactments
[and administrative rules] are presumptively valid and should be interpreted in such a manner as
to give them effect.'" (quoting another source)); E & J Lounge Operating Co. v. Liquor Comm 'n,
118 Hawai'i 320, 349, 189 P.3d 432, 461 (2008) ("An interpreting court should not fashion a
construction of statutory text that effectively renders the statute a nullity or creates an absurd or
unjust result." (quoting another source)). Sierra Club ' s interpretation would effectively nullify
HAR § 13-1-29 .1 , which states that the Board "may" grant a request for a contested case hearing,
because under its reading the Board would be required to grant virtually all procedurally
compliant petitions for a contested case hearing. No constitutionally protected property interest
can possibly arise out of provisions affording such discretion. See Town ofCastle Rock, Colo. v.
Gonzales, 545 U.S. 748, 756 (2005) ("Our cases recognize that a benefit is not a protected
entitlement if government officials may grant or deny it in their discretion. "); Shanks v. Dressel,
540 F .3d 1082, 1091 (9th Cir. 2008) ("Only if the governing statute compels a result upon
compliance with certain criteria, none of which involve the exercise of discretion by the
reviewing body, does it create a constitutionally protected property interest." (internal quotation
marks and citations omitted)); Brescia v. N. Shore Ghana, 115 Hawai'i 477, 501, 168 P.3d 929,
953 (2007) ("A property interest will be seen to exist 'if discretion is limited by the procedures in
question, that is, whether the procedures, if followed, require a particular outcome."' (quoting
another source)). See also, e.g., Maui Elec., 141 Hawai'i at 278,408 P.3d at 30 (Recktenwald,
C.J., dissenting) (concluding that the majority's holding "will create uncertainty regarding what
constitutes a property interest, and [it] may have unintended consequences"). "The same general
principles that apply to statutory interpretation also apply to interpretation of administrative
rules." Unite Here! Local 5 v. City & Cty. ofHonolulu, 123 Hawai'i 150, 170, 231 P.3d 423,
443 (2010) (citations omitted).
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In the end, all Sierra club has here is an "abstract need or desire" or a "unilateral
expectation" of a contested case; it has no "legitimate claim of entitlement" to a contested case.

Sandy Beach, 70 Haw. at 377, 773 P.2d at 260 (1989) (emphasis added) (quoting Roth, 408 U.S.
at 577) (internal quotation marks omitted). "[D]ashed hopes alone ... cannot yield a
constitutionally protected property interest." Caesars Massachusetts Mgmt. Co. v. Crosby, 778
F.3d 327, 335 (1st Cir. 2015) (internal quotation marks, brackets, and citation omitted).
Accordingly, procedural due process protections should not, without more, automatically attach
upon a party ' s assertion that the challenged action would adversely affect its right to enjoy
Hawaii's clean and healthful environment.
In sum, Sierra Club's asserted interest in the four RPs is not a property interest entitled to
due process protections.
2.

No Further Process is "Required. "

Assuming for the sake of argument that the Sierra Club did have an established property
interest in the Board's holdover/continuance of the RPs, we must next consider what process was
due. To make this determination, courts examine and balance three factors: "(1) the private
interest which will be affected; (2) the risk of an erroneous deprivation of such interest through
the procedures actually used, and the probable value, if any, of additional or alternative
procedural safeguards; and (3) the governmental interest, including the burden that additional
procedural safeguards would entail." Flores , 142 Hawai'i at 126-27, 424 P.3d at 481-82
(quoting Sandy Beach, 70 Hawai'i at 378, 773 P.2d at 261); accord Matthews v. Eldridge, 424
U.S. 319, 335 (1976). Under the circumstances presented here, due process did not require any
additional procedures to safeguard Sierra Club's interests..
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1.

The private interest Sierra Club seeks to protect, if existent, is
limited at best.

A revocable permit is a month-to-month permit for temporary use of land. The revocable
permits here do not propose to allow the permanent alteration of the land but rather allow for the
diversion of water for domestic and agricultural purposes. The Sierra Club ' s asserted interests
affected by these RPs is limited. Sierra Club members aver that they only visit the permit areas a
few times a year on average, for recreational purposes, but are bothered by the "trash" they have
occasionally observed along hiking trails, 10 among other things. See, e.g., Exhibits to Sierra
Club Petition, ROA doc. 4 at 06783-98, JEFS 128-29. Any link to environmental protection is
attenuated, so the State urges this Court to find that the private interest which would
hypothetically be affected is not significant or substantial in character.
11.

Sierra Club has not demonstrated an unacceptable "risk of
erroneous deprivation," and any interests it seeks to vindicate now
are the same as those previously litigated in 2020.

Even assuming the Sierra Club has due process property interest at stake, the risk of an
erroneous deprivation of such an interest is minimal and a contested case hearing would not add
significant value.
At their core, "[t]he most basic elements of procedural due process of law require notice
and an opportunity to be heard at a meaningful time and in a meaningful manner before
governmental deprivation of a significant property interest." Matthews, 424 U.S. at 333;
N. Georgia Finishing, Inc. v. Di- Chem, Inc., 419 U.S. 601, 605-606 (1975). Therefore, when a

party "has already been afforded a full opportunity to participate in a contested case hearing and
express [its] views and concerns on the matter," it is difficult to persuade the courts "that the

10

To address the concern raised by the Sierra Club's members, the Board, as a condition of the
November 13 , 2020, RPs, required that A&B/EMI remove trash from the revocable permit areas .
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provision of an additional contested case hearing is necessary to adequately safeguard against
erroneous deprivation[.]" Flores, 143 Hawai'i at 127, 424 P.3d at 482. In 2018, for example,
Hawaii Supreme Court ultimately denied the contention that a party was entitled to the contested
case hearing the Board had denied it where, as here, the appellant had already "participated
extensively in a separate" adversarial hearing on the exact same subject "by presenting evidence
... and arguments concerning the effect that the" challenged action would have on his protected
rights. Id. The Flores court noted the fact that the appellant sought nothing more than a new
hearing "in order to express the same concerns, and to vindicate the same interests, that he
previously raised in the [prior] contested case hearing[.]" Id.
As in Flores, the Sierra Club had a substantial opportunity for a full judicial hearing, in
the form of a lengthy bench trial before this Court, on virtually identical issues it now seeks to
re-litigate before the Board.

Sierra Club "was thereby afforded a full and fair opportunity to

express [its] views and concerns as to the effect" of the RP continuation/holdovers on its alleged
protected interests." 143 Hawai'i at 128,424 P.3d at 483.
Moreover as with the unsuccessful appellant in Flores, Sierra Club does not clarify the
extent to which, if the Board held a contested case hearing on the 2020 holdover/continuations, it
"would put forth evidence and arguments materially different from that which [it] already
proffered" at the 2020 trial. 143 Hawai'i at 127,424 P.3d at 482. The Sierra Club clearly had an
opportunity to-and did-submit evidence and testimony to the Board prior to the November 13,
2020 meeting, as evidenced by the Sierra Club's fourteen pages of written testimony to the
Board, that extensively cited from evidence or materials presented at the 2020 trial. See Written
Testimony (Sierra Club), ROA doc. 45 at 06875-88, JEFS 130 at 78-91. Moreover, the written
petition submitted by Sierra Club prior to the November 13, 2020 meeting had attached as
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exhibits the exact same declarations-executed in mid-2019-that it heavily relied on in the
Lawsuit. E.g., ROA doc . 44-1 at 06783-86, JEFS 129 at 2-3. The declarations executed could
not have set out new interests in the 2020 RPs or new injuries that would be inured as a result of
the issuance of the 2020 RPs, for the declarations had been signed over a year before the
November 13 , 2020 meeting, in connection with the Lawsuit.
At its meeting, the Board was asked to consider the RP holdovers/continuations on an
extensive record containing thousands of pages of data and testimony, and after allowing anyone
who wanted to present in-person testimony do so. Sierra Club was free to present whatever
evidence it wanted to in order to demonstrate its interest in the challenged action, so Sierra Club
alone is to blame for the fact that more recent evidence (from the 2020 trial or otherwise) was not
provided to the Board.
"To require [the Board] to hold a[] contested case hearing in such circumstances would
require [the Board] to shoulder duplicative administrative burdens and comply with additional
procedural requirements that would offer no further protective value." Flores , 143 Hawai'i at
128,424 P.3d at 483. That is undoubtedly the same in this case.
n1.

The State has a substantial interest in avoiding a duplicative
hearing

The governmental interest, including the burden that holding a contested-case hearing
would entail, weighs very heavily in support of the Board ' s decision to reject Sierra Club's
Petition. Contested-case hearings are expensive and time-consuming endeavors for the staff of
the Department of Land and Natural Resources and the Board. The cost for retaining hearing
officers and court reporters can be thousands of dollars for even one-day contested case hearings
and may go into the many tens of thousands of dollars, once again not counting staff and attorney
time. In this instance, the Sierra Club has failed to justify why the Department of Land and
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Natural Resources should bear such costs and spend many hours of staff time on a contested case
hearing that would not provide substantially more evidence than was already produced in the
2020 trial, or which could have already been produced at the November 13, 2020 meeting.
Also here, the State has already expended significant resources in participating in a
lengthy bench trial in August 2020. Dozens of witnesses were deposed, and many also testified
in person during the 2020 trial.
There are also larger considerations. Contested-case hearings, as a general matter, absorb
a great deal of the Department staff's time and attention. If the Department had to hold
contested-case hearings on one-year revocable permits, it would constantly be holding contested
case hearings. Also, the contested case hearings could take longer than the one-year term of the
revocable permit. This would lead to a substantial drain on state resources where the only issue
is the continuation of month-to-month permits for temporary occupancy, which is revocable by
the Board on thirty days notice if A&B/EMI fails to meet any of the conditions imposed by the
permits.
As such, the Board requests that this Court find that even if the Sierra Club asserted a
constitutionally protected property interest that, after examining and balancing the three Sandy

Beach factors, Sierra Club is not entitled to a contested-case hearing because there is little-to-no
risk of an erroneous deprivation under the instant circumstances, an additional hearing would be
valueless, and the State has a substantial interest in not going through a new contested case on
issues and evidence that were already tried in the Lawsuit.
In sum, a hearing was not required to be held, either by applicable statutes or rules, or by

constitutional due process, prior to the Board's consideration of (and ultimate decision on) the
RP holdovers/continuations for calendar year 2021.
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C.

Sierra Club's Interest in the 2020 RPs is Substantively Indistinguishable
from those Asserted in the Lawsuit.

Even if this Court does reach the "merits" in this action, Sierra Club has failed to
meaningfitlly distinguish the RP holdover/continuations considered in 2020 from those this Court

examined during the 2020 trial. Indeed, these RPs are exactly the same ones. Sierra Club's
contention that the issues in the 2020 trial differed from the issues considered by the Board in
2020 "in five significant ways" (OB a 2, JEFS 241) is incorrect.
First, the Board made each of its decisions on the holdover/continuation of these RPson November 9, 2018 and October 11, 2019; and on November 13, 2020-during properly
noticed meetings, as prescribed by HRS chapter 92 (albeit conducted virtually in light of the on
going COVID-19 pandemic that began in 2020). 11 Thus, the Board's actions challenged by the
Lawsuit occurred in a substantially similar forum to the action challenged in this administrative
appeal.
Second, although Sierra Club insists that the instant appeal does not seek injunctive relief
(OB at 2, JEFS 241), it is obvious by its request to "vacate" the decision of the Board that the
Sierra Club would use any contested case on the November 2020 holdover/continuations as a
vehicle to essentially relitigate issues that were already decided in the 2020 trial.
Third, although Sierra Club focuses on the staff's improvements in providing a more
complete body of information via the submittal, its exhibits, and the continued appendix thereto,
prior to its November 13 , 2020 meeting, the distinction is meaningless as much of this
information was also provided in the Lawsuit's 2020 trial. Additionally, more complete
information regarding the impact of the diversions on all of the streams is precisely what the
11

The Board protected the public trust by authorizing temporary holdover of month-to-month
permits while the HRS chapter 343 environmental review process is underway with regards to a
long-term lease.
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Sierra Club itself requested during the Lawsuit. Moreover, insofar as Sierra Club also complains
that the "BLNR was not given the opportunity to review all the evidence that was presented at
trial" (OB at 2, JEFS 241 ), any alleged "injury" to Sierra Club therefrom was remedied in large
part when Sierra Club provided the Board with no new information about how the 2020
holdover/continuation decision would affect its alleged interests.
Fourth, Sierra Club points to what it deems to be "post hoc rationalizations" and "new
justifications" that were not explicitly cited by staff in 2018 and 2019. However, the Sierra
Club, as with all other members of the general public, had ample opportunity to review that
evidence, referenced in and attached to the staff submittal. See, e.g., ROA docs. 2 (submittal,
JEFS 31-34), 3-43 (continued appendix; JEFS 35-115), and 54-114 (linked reports; JEFS 141-

225). And Sierra Club did have an opportunity to address the Board and offer its own "rebuttal"
evidence. Accordingly, there was no redressable injury suffered as a result of the alleged "post
hoc rationalizations"
Fifth, the Sierra Club claims that the conditions restricting the diversion of water under
the RPs "authorizes A&B/EMI to use water in a way not previously authorized" because in this
iteration, the conditions actually define the term "waste," albeit in a manner the Sie1Ta Club
appears to believe is nonsensical. Sierra Club cannot both complain that the term was previously
misleading and also complain now that its definition is spelled out. The argument is
disingenuous, to say the least.
Therefore, even assuming for present purposes that the Sierra Cub could demonstrate that
it has a property interest in the subject sufficient to trigger procedural due process, the Sierra
Club already had its day in Court, and the Sierra Club did enjoy "notice and an opportunity to be
heard at a meaningful time and in a meaningful manner before" the State actually considered
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whether to authorize the continued holdover of the RPs for the calendar year 2021. The instant
appeal should therefore fail.

V.

CONCLUSION
Based upon the foregoing, the Board of Land and Natural Resources asks this Court to

dismiss this appeal.
DATED: Honolulu, Hawai'i, March 2, 2021.

/s/ Melissa D. Goldman
MELISSA D. GOLDMAN
WILLIAM J. WYNHOFF
LAUREN K. CHUN
Deputy Attorneys General
Attorneys for Appellee
Board of Land and Natural Resources
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SIERRA CLUB'S REPLY TO ALL THE ANSWERING BRIEFS
In their answering briefs, the appellees disregard the law. Clear precedent demonstrates
that the Sierra Club and its members' rights are constitutionally protected. Due process required
a contested case hearing. The Board of Land and Natural Resources' (BLNR) November 2020
vote was legally significant. This reply begins by addressing Alexander & Baldwin, Inc. and East
Maui Inigation Company, LLC's (collectively herein "A&B") improper reliance on exhibits that
are not pa11 of the administrative record as well as irrelevant and misleading history.

I.

A&B Relies on Exhibits that are Not Part of the Administrative Record.
A&B ignores HRS § 91-14(f), which mandates that this court's review "shall be confined

to the record." Ten days after the Sierra Club designated the record on appeal pursuant to Rule
72( d)( 1) of the Hawai' i Rules of Civil Procedure, A&B filed a counterdesignation, identifying a
multitude of voluminous documents. It violates HRS§ 91-14, however, in refening to additional
documents that are not in the record. See also Uyeda v. Schermer, 144 Hawai'i 163 , 172-73, 439
P.3d 115, 124-25 (2019). This court should ignore A&B's voluminous exhibits.

EXHIBIT 13

II.

A&B's Recitation of Facts is Irrelevant and Misleading.
Much of A&B 's recitation of the history of the controversy over the diversion of east

Maui streams is irrelevant to the analysis as to whether BLNR should have granted the Sierra
Club's request for a contested case hearing. It is also misleading:
• On page five of its Answering Brief, A&B mischaracterizes Judge Hifo's decision,
which is does not appear to be in the administrative record, and is irrelevant.
• On page five of its Answering Brief, A&B claims that in 2007 BLNR "reiterated" the
Hearing Officer's recommendation that the holdover was essential for the public trust.
That document not part of the administrative record; nor was it admitted in evidence for
the "truth of the matter therein" at the related trial. In any case, A&B mischaracterizes
what BLNR did. BLNR did not adopt the hearing officer's recommendation. It merely
noted in passing what the hearing officer had ruled and then declined to adopt the hearing
officer's conclusion. Moreover, in August 2005, Judge Hifo specifically ruled that the
hearing officer's recommendation "does not have the imprimatur of the BLNR." 1
• On pages 6-7, A&B selectively cites portions of Commission on Water Resource
Management's (CWRM) 2018 decision. It omits other key findings:
• "There is universal agreement that more water and better connectivity in streams
is a good thing for native habitat restoration." JEFS 114 CROA:22 (bates 03796).
• "Current research indicates that the minimum viable flow necessary to provide
suitable habitat conditions for recruitment, growth and reproduction of native
stream animals is 64% of median base flow[.]" Id. at 20 (bates 03794).
• "The Commission recognizes that authorizing how much water will be allowed
to be diverted offstream once the instream flow standards are met is the purview
of the Board of Land and Natural Resources." Id. at 23 (bates 03797)
• "Modern agribusiness investors should not expect to build a new industry on the
back of century-old infrastructure. Investment in ditch systems must be made to
avoid leakage and waste, install modern ground water storage technologies,
optimize use of non-potable water, and improve water capture and storage from

1

The Sierra Club does not believe that it is appropriate to review documents that are not in the administrative
record. If this court disagrees, however, the document is the Sierra Club ' s Exhibit 3 (at page four) , which was
stipulated into evidence, in the related trial.
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storm events that increase total flow availability." Id.
• The 2018 CWRM decision did not address 13 diverted east Maui streams. Id. at
41-42 (bates 03815-16).
On page 12 of its Answering Brief, A&B claims that CWRM found that the "non-petition
streams support limited to no recruitment, or reproduction and existing diversion have minimal
impact on life history of the native aquatic biota." But the record citation, "ROA Dkt. 137
(06913)" does not support A&B 's characterizations of CWRM's conclusions. CWRM has never
rendered such a conclusion. In fact, BLNR' s Division of Aquatic Resources identified four of the
13 "non-petition" streams, O'opuola, Nailiilihaele, Kailua, and Ho'olawa streams, as "high
priority" for restoration. JEFS:32 CROA:6-9.
III.

The Sierra Club and Its Members' Rights Are Constitutionally Protected.

Pursuant to the Hawai'i Supreme Court's decisions in In re Maui Electric, 141 Hawai'i
249, 408 P.3d 1 (2017) and In re Hawai 'i Elec. Light Co., 145 Hawai'i 1, 445 P.3d 673 (2019),
the Sierra Club and its members' rights are constitutionally protected. The supreme court
"recognized that Sierra Club's interest in its right to a clean and healthful environment, as
defined by laws relating to environmental quality, is a property interest protected by due process,
as it is a substantive right guaranteed by the Hawai'i Constitution." Hawai 'i Elec., 145 Hawai'i
at 16,445 P.3d at 688. 2 These two cases are unambiguous. Article XI section 9 of our
constitution provides a substantive right that is protected by due process. 3
HRS chapters 171, 343 and 205A are undeniably laws relating to environmental quality,
including control of pollution and conservation, protection and enhancement of natural
resources . The appellees do not dispute that HRS chapters 343 and 205A (which govern BLNR's
decisionmaking on the revocable permits) are laws relating to environmental quality. BLNR
asserts on page 12 of its Answering Brief, however, that HRS § 171-5 5 is a statute relating to
land management, not environmental quality. That's like saying that the Adventures of
Huckleberry Finn is a novel about a trip down the Mississippi River. Sure, the novel is about the
trip, but it is also about racism and conscience. Unlike Chevy Chase/Gerald Ford, a law can walk
and chew gum at the same time. HRS § 171-55 is a law related to land management and a law

2

In footnote 9 of its Answering Brief, BLNR relies on the dissent in Maui Electric even though Chief Justice
Recktenwald later wrote the unanimous decision for the court in Hawai 'i Elec.
3
Maui County ignores these cases. A&B dismisses them in its footnote 4 as " distinguishable" without explanation.
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related to environmental quality. None of the appellees attempt to refute the fact that HRS § 17155 is defined as law related to environmental quality by HRS § 604A-2(a) and HRS § 607-25
(see Cty. ofHaw. v. Ala Loop Homeowners, 123 Hawai'i 391,410,235 P.3d 1103, 1122 (2010)
and 1986 Haw. Sess. Laws Act 80, § 1 at 104-105). In addition, HRS§ 171-55 implements
Hawai'i State Constitution Art. XI, section 2, which concerns "the preservation of certain natural
resources." Committee of the Whole Report No. 22 in 1 Proceedings of the Constitutional
Convention of Hawaii of 1950 at 335 (1950). Finally, HRS§ 171-55, like HRS§ 171-58 requires
that BLNR consider conditions that "best serve the interests of the State." These interests
obviously include "resource protection." In Re Water Use Permit Applications, 94 Hawai'i 97,
136, 9 P.3d 409,448 (2000) ("Waiahole"); id. at 97, 137, 9 P.3d at 449; ("public interest in a
free-flowing stream for its own sake"); Robinson v. Ariyoshi, 65 Haw. 641, 674-76, 658 P.2d
287, 310-11 (upholding the public interest in the "purity and flow," "continued existence," and
"preservation" of the waters of the state)(l982); Reppun v. Board of Water Supply, 65 Haw. 531,
560 n.20, 656 P.2d 57, 76 n.20 (1982) (acknowledging the public interest in "a free-flowing
stream for its own sake"). HRS§ 171-55, like HRS chapters 343 and 205A-and HRS chapter
269-is a law "relating to environmental quality, including control of pollution and conservation,
protection and enhancement of natural resources." Hawai'i State Constitution Art. XI section 9.
The Sierra Club and it members' have the right to ensure that BLNR (1) considers the
public interest, including protection of free-flowing streams, pursuant to HRS § 171-55; (2) fully
discloses environmental impacts pursuant to HRS chapter 343 prior to decisionmaking; (3) fully
considers ecological values pursuant to HRS § 205A-4(a); (4) protects coastal ecosystems
(including streams) from disruption pursuant to HRS§ 205A-2(b)(4)(A); and (5) minimizes
disruption or degradation of coastal water ecosystems by effectively regulating stream diversions
and pursuant to HRS§ 205A-2(c)(4)(D). The Sierra Club and its members ' enjoyment of public
land and streams in east Maui is dependent on BLNR holding A&B to its burden of proof and
properly performing these tasks.
Not only do the Sierra Club and its members have rights protected by Hawai ' i
Constitution Article XI § 9, but, as beneficiaries of the public trust, they also have the right to
enjoy and protect constih1tionally protected public trust resources public trust rights guaranteed
by Article XI section 1, Article XI section 7, and Article XII section 4 of the State Constitution.
The appellees completely ignore this constitutional basis of the Sierra Club's due process rights.
4

IV.

Due Process Required a Contested Case Hearing.
Given the Sierra Club and its members' constitutionally protected rights, a contested case

hearing is the means by which those rights are protected. The Sierra Club cited six environmental
cases in which the supreme court held that constitutional due process mandated a contested case
prior to decisionmaking: Pele Defense Fund v. Puna Geothermal Venture, 77 Hawai'i 64, 881
P.2d 1210 (1994) (PDF v. PGV) (contested case hearing required prior to issuing clean air
pennits), Waiahole, 94 Hawai'i at 120 n.15, 9 P.3d at 432 n.15 ("constitutional due process
mandates a hearing in both instances because of the individual instream and offstream 'rights,
duties, and privileges' at stake"), In re 'Iao Ground Water Mgmt. Area High-Level Source Water
Use Permit Applications, 128 Hawai'i 228,287 P.3d 129 (2012) (amending instream flow

standards requires a contested case hearing), Mauna Kea Anaina Hou v. Bd. ofLand & Natural
Res., 136 Hawai'i 376,380,363 P.3d 224,228 (2015) (contested case required before issuing a

conservation district use permit), Maui Electric, and Hawai 'i Elec. In its footnote 4, A&B
dismisses five of those cases as "distinguishable" without any explanation. Likewise, BLNR and
Maui County fail to explain why those cases do not apply to this one.
The parallels to 'Iao are striking. Both this case and 'Iao involve the diversion of public
streams. The agency decisions in this case and 'Iao "could offend the public trust." 'Iao, 128
Hawai'i at 244, 287 P.3d at 145. The decisions in both cases affected individual rights . 'Iao
established interim instream flow standards and this case is about a temporary permit that has
lasted two decades. The agency decisions in both cases required analysis of virtually identical
factors. Just as the Maui Tomorrow Foundation had a right to a contested case hearing regarding
the diversion of central Maui streams in 'Iao, so too does the Sierra Club have a right to one
regarding the diversion of streams in east Maui.
The appellees rely on federal law even though it is not relevant to this case, which is
based on the state constitution. In any event, federal courts have debated whether an evidentiary
hearing needs to be conducted prior to decisionmaking or afterwards. See e.g. Goldberg v. Kelly,
397 U.S. 254 (1970), Mathews v. Eldridge, 424 U.S. 319 (1976), and N. Georgia Finishing, Inc.
v. Di-Chem, Inc., 419 U.S. 601 (1975). At a minimum then, federal courts require an evidentiary

hearing either before or after decisionmaking when constitutionally protected rights are involved.
The appellees fail to cite a case in which a person was deprived of constitutionally protected
rights without the opportunity for any evidentiary hearing whatsoever. Regardless of the federal
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standard, our supreme court has consistently held that when granting permits that affect
constitutionally protected rights, an evidentiary hearing (i.e., a contested case) must be held prior
to decisionmaking. Mauna Kea, PDF v. PGV, 'Jao, Maui Electric, Hawai 'i Elec. and Waiahole,
94 Hawai'i at 120 n.15, 9 P.3d at 432 n.15.
Furthennore, given that BLNR has acknowledged that the environmental group Maui
Tomorrow is entitled to a contested case hearing on A&B's application to for a thirty-year lease
to divert water from east Maui streams, Maui Tomorrow v. BLNR, 110 Hawai'i 234,237, 131
P.3d 517, 520 (2006), there is no basis to conclude that the Sierra Club is not entitled to one for
a revocable permit (that has been continued annually for two decades). Cf Diamond v. Dobbin,
132 Hawai'i 9, 14 and 23, 319 P.3d 1017, 1022 and 1031 (2014) and Diamond v. State Board of

Land & Natural Resources, 112 Hawai'i 161, 165-66 and 171-72, 145 P.3d 704, 708-09 and
714-15 (2006) ( contested case hearings held for decisions that are only valid for a year.)
Not only is this case analogous to all the other environmental cases requiring a contested
case prior to decisionmaking, but the three factors that the courts weigh to determine whether a
contested case is required all favor a contested case here.

A.

The diversions adverselv affect the Sierra Club and its members.

BLNR pooh-poohs the Sierra Club's interest in enjoying free-flowing streams and native
aquatic species. 4 Sierra Club members are adversely impacted by the diversion of water from
these streams. JEFS:128 CROA:4, 6, and 12; JEFS:129 CROA:2-3, 5-7, 11-12. It is undisputed
that the permits authorize A&B to take all the baseflow from 13 east Maui streams. A&B 's
consultant concluded that the diversion of water from these 13 streams reduces habitat units on
those 13 streams from 588,000 square meters to 88,386 square meters-a reduction of 85%. The
diversions were engineered to capture low to moderate stream flows and results in 100% removal
of water approximately 70 to 80% of the time. The removal of 100% of flow blocks upstream
passage and entrains downstream moving animals. In any case, the Sierra Club's interest is a
substantive right protected by Article XI§§ 1, 7, 9 and Article XII§ 4 of the State Constitution.

See also Maui Electric, 141 Hawai'i at 265,408 P.3d at 17. The constitutional rights in this case
are no less important than the ones in Maui Electric, Hawai 'i Elec., Waiahole or PDF v. PGV.

B.

The risk of erroneous deprivation is high.

4

Neither HRS chapter 91 nor any administrative rule required that the Sierra Club provide BLNR with declarations
of its members. It nevertheless did so to provide further support of its allegations . JEFS: 128 and 129.
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The appellees argue that there is no risk of erroneous deprivation of the Sierra Club's
rights because the Sierra Club has been provided "meaningful" opportunities to be heard. They
point to ( 1) the August 2020 trial in the related case; (2) the option of filing a petition with
CWRM; and (3) the opportunity to present evidence at the November 13, 2020 BLNR meeting.
1.

The August 2020 trial cannot substitute for a contested case hearing.

Relying on Flores v. Bd. ofLand & Natural Res., 143 Hawai'i 114,424 P.3d 469 (2018),
the appellees argue that the November 2020 trial (for which no decision has yet been rendered)
provided the Sierra Club with sufficient opportunity to be heard. The Flores court held that the
appellant was not entitled to a second contested case hearing in part because Flores had not
clarified "the extent to which . . . he would put forth evidence and argument materially different
from that which he already proffered at" the prior contested case hearing. Flores, 143 Hawai'i at
127,424 P.3d at 482. In this case, however, the Sierra Club clearly indicated in its petition that it
"will submit additional supporting documents after filing this form." JEFS 128 CROA:9. It has
explained that there is new evidence and argument. First, after the trial, DLNR's Division of
Aquatic Resources determined for the first time that four streams, from which A&B has been
authorized to divert one hundred percent of the baseflow, should be a high priority for stream
restoration. JEFS:32 CROA:6-9 and JEFS:130 CROA:6-10. That's a big deal. Second, A&B's
third quarterly report provides new data showing that much less water is needed than A&B
claims. JEFS:33 CROA: 14. Third, more water is proposed to be taken from east Maui streams in
2021 than was taken in 2020, resulting in increased harm. Fourth, the settlement agreement
between Office of Hawaiian Affairs, Maui Tomorrow and Hui O Na Wai 'Eha in November
2019 (which can be admitted into evidence at a contested case hearing, unlike the August 2020
trial)5 demonstrates that it is reasonable to require the lining of reservoirs, which BLNR
explicitly refused to require in its November 2020 decision. Fifth, entirely new justifications
offered by CWRM staff in 2020 have not been subject to cross examination. Sixth, the Sierra
Club's expert, Mike Kido, would be able to testify as to many detailed conclusions regarding
specific streams he made as a result of his site visit (testimony that was excluded at the trial).
Seventh, the Sierra Club would be able to present arguments and evidence as to why the BLNR's

5
The rules of evidence do not appl y in contested case hearings. HRS § 91-10( 1); Price v. Zoning Bd. ofApp. of
Honolulu , 77 Hawai' i 168, 176, 883 P.2d 629, 637 (1994); Dependents ofCazimero v. Kohala Sugar Co. , 54 Haw.
479, 482-83 , 510 P.2d 89, 92 (1973) .
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unprecedented 2020 exclusion of "system losses and evaporation" from the definition of "waste"
is irrational (an issue that was not addressed in the trial).
Given BLNR's ongoing constitutional obligations and given the new evidence, BLNR
was obligated to hold a contested case hearing on the use of these lands and waters for the year
2021 even though a trial was held on the use of this water for the years 2019 and 2020. See

Lana 'iansfor Sensible v. Land Use Comm'n, 146 Hawai'i 496,504, 463 P.3d 1153 , 1161 (2020) .
2.

The ability to petition CWRM cannot substitute for a contested case
hearing before BLNR.

A&B argues on page 22 of its Answering Brief that the Sierra Club could instead petition
CWRM to amend its instream flow standards for the 13 streams. Na Moku Aupuni O Ko'olau
Hui filed petitions to amend instream flow standards for 27 streams in 2001. JEFS:114
CROA:26. It took CWRM more than 17 years to amend those standards. Id. at 295. During the
17 years, A&B deprived dozens of streams of more than a hundred million gallons of water
every single day - depriving Na Moku of its constitutional rights for 17 years. In other words,
petitioning CWRM presents an extraordinarily high likelihood of the erroneous deprivation of
the Sierra Club ' s rights. It is also unclear whether CWRM has the authority to order the lining
and covering of reservoirs, or to order the alteration of diversion structures on public land.
,,
.) .
The November 2020 BLNR Meeting cannot replace a contested case
hearing.
BLNR also argues on pages 16-17 and 20 of its Answering Brief that the Sierra Club
submitted testimony and declarations to BLNR, thereby satisfying due process . But the Sierra
Club was denied the right to cross examine any witness. "In almost every setting where
important decisions tum on questions of fact, due process requires an opportunity to confront and
cross-examine adverse witnesses." Goldberg, 397 U.S. at 269; In re Wai 'ala O Moloka 'i, Inc.,
103 Hawai'i 401,444, 83 P.3d 664, 706 (2004). A public BLNR meeting is no substitute for a
contested case hearing . It was not in Mauna Kea. Nor was "limited participation" sufficient in

Hawai 'i Elec., 145 Hawai'i at 16,445 P.3d at 688.
C.

BLNR does not face an unwarranted burden.

BLNR points out the obvious on pages 17 and 18 of its Answering Brief: contested case
hearings-like trials-take time and money. So do elections. So does democracy. So does
obtaining search warrants. As a matter of policy, BLNR does not like contested case hearings. It
8

fought unsuccessfully against contested case hearings in Kaleikini v. Thielen, 124 Hawai'i 1,237
P.3d 1067 (2010) (contested case hearing required before approving the removal of burials) and
Kilakila 'O Haleakala v. Bd ofLand & Natural Res. , 131 Hawai'i 193, 317 P.3d 27 (2013)

(contested case required before decisionmaking on a conservation district use permit). All of
BLNR's leases and permits are not at issue in this case; only the four affecting east Maui
streams. BLNR is constitutionally bound to make its decision "with a level of openness,
diligence, and foresight commensurate with the high priority these rights command under the
laws of our state." Waiahole, 94 Hawai ' i at 143, 9 P.3d at 455 . A contested case hearing prior to
decisionmaking is the only way to fulfill the constitutional mandate. There is no reason to
believe that an efficiently run contested case hearing would take more than a few days (given
that direct testimony is generally submitted in writing ahead of time). It takes less time and
money than going to trial. The appellees have failed to provide any evidence that conducting this
contested case hearing would be unduly burdensome.
In determining whether a contested case hearing should have been conducted, it is legally
irrelevant how much water the County uses and for what purposes-as the County improperly
argues in its Answering Brief. It is at a contested case hearing that Maui County and A&B would
bear the burden to provide evidence-subject to cross examination-as to their needs, desires,
and interests. In any case, the Sierra Club does not wish to reduce Maui County's water supply.
V.

BLNR's November 2020 Vote was Legallv Significant.

A&B argues on page 26 of its Answering Brief that the revocable permits do not need to
be renewed annually, rendering BLNR's vote a legal nullity. If that were true, why fight this
appeal? In any case, the Hawai 'i State Constitution Art. XI, § 2 requires that dispositions be
made only pursuant to a law enacted by the legislature. The constitutional provision reads:
The legislature shall vest in one or more executive boards or commissions powers for the
management of natural resources owned or controlled by the State, and such powers of
disposition thereof as may be provided by law.
The chai1man of the committee that drafted this provision of the constitution explained:
The department of education feels that it is essential to have a particular executive board,
and there is a feeling that in dealing with the assets of the State which are expendable that
there should be more minds than just one in handling such a delegation. Naturally, it will
be handled by law under the manner of - by the legislature, general laws passed by
the legislature, as is taken care of in other sections in the proposals.
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Debates in the Committee of the Whole on Agriculture, Conservation and Land in 2 Proceedings
of the Constitutional Convention of Hawaii of 1950 at 624-25 (1960) (emphasis added). The
Hawai'i Supreme Court has recognized that the phrase "provided by law" means legislation
particularly where the framers intent is clear. Cnty. ofHawai'i v. Ala Loop Homeowners, 123
Hawai'i 391 , 411-13, 235 P.3d 1103 , 1123-25 (2010). Without authority granted by the
legislature, the BLNR may not dispose of natural resources-thereby ensuring "the preservation
of certain natural resources[.]." Committee of the Whole Report No . 22 in 1 Proceedings of the
Constih1tional Convention of Hawaii of 1950 at 335 (1950). Thus, the BLNR' s "holdover"
authorization to A&B could only have been made pursuant to a law enacted by the legislature.
The management and disposition of public lands is governed by HRS chapter 171. A&B can
point to no statute that would have allowed a holdover to last more than one year. The legislature
has never given BLNR the authority to "holdover" revocable permits for more than one year.
HRS§§ 171-40, 171-55 and 171-58 are the only provisions in HRS chapter 171 that allow
BLNR to dispose of state land without a lease. Each of these statutes includes explicit provisions
limiting BLNR's authority to do so for no more than one year at a time. 6 The legislah1re has
made it abundantly clear that month-to-month permits require annual review. Nor has BLNR
ever issued any decision in which it declared that the public trust doctrine required the
"holdover" of the revocable permit for more than one year. Without the BLNR's vote, the
revocable permits would have expired on December 31, 2020 by operation of law. See HRS §
171-55 and 1967 House Journal 670 (SCR 522).
VI.

CONCLUSION

Constitutional due process required that BLNR grant the Sierra Club a contested case
hearing because the revocable permits "adversely affects the constitutionally protected rights of'
the Sierra Club, PDF v. PGV, 77 Hawai'i at 68, 881 P.2d at 1214. A contested case hearing was
required just as it was in Maui Elec., PDF v. PG V, Waiahole, 'Jao, Mauna Kea, and Hawai 'i

Elec.
Dated: Honolulu, Hawai ' i, March 11, 2021.

Isl David Kimo Frankel
Attorney for the Sierra Club

6

"Agents of the government must act within the bounds of their authority[.]" Kepo'o v. Kane, 106 Hawai'i
270,295, 103 P.3d 939, 964(2005).
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RE:

Sierra Club vs. BLNR, Alexander & Baldwin, Inc., and
East Maui Irrigation Co., LLC.
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RE:

Interim Decision on Appeal
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1.
Oral argument on the above agency appeal was heard on the record
remotely via Zoom hearing on April 15, 2021. The court took the matter under
advisement, and now issues an Interim Decision.
2.
The court concludes the Sierra Club's due process rights were violated,
because a contested case hearing was required before the BLNR voted on November
13, 2020 to extend A&B's revocable permits.
3.
The court sees this as a straightforward matter. Hawai'i recognizes the
right to a clean and healthful environment "as defined by laws relating to environmental
quality." This right includes protecting natural resources. Our Supreme Court has held
this is a substantive right and a legitimate entitlement under state law. It therefore is a
property interest protected by due process. In re Maui Electric, 141 Hawai'i 249, 260261 (2017). A protected property interest need not be tangible . In re Maui Elec Light
Co., 145 Hawai'i 1, 16 (2019) (citation omitted). The court concludes that "laws relating
to environmental quality" are implicated by the revocable permits at issue; including but
not limited to HRS 171-55, 171-58, HRS 604A-2(a) , HRS 607-25, HRS 343, and HRS
205A-4(a), et seq. See also, Pele Defense Fund v. Puna Geothermal Venture, 77
Hawai'i 64 (1994); Mauna Kea Anaina Hou v. BLNR, 136 Hawai'i 376 (2015); In re
Water Use Permit Applications, 94 Hawai'i 97 (2000); In re 'lao Ground Water Mgmt.
Area, 128 Hawai'i 228, 240-244 (2012); County of Hawai'i v. Ala Loop Homeowners,
123 Hawai'i 391, 410 (2010).
4.
The court also rejects the argument that a) requiring contested case
hearings based on the above statutes b) could mean that virtually everything BLNR
decides could require contested case hearings, and c) BLNR does not have the
necessary resources, and therefore d) due process cannot be so broadly required.
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The court well understands the challenge of time and resources in ensuring due
process; however, minimizing or denying persons or organizations their established due
process rights is not a solution to those challenges. The related argument that due
process rights should not apply to revocable permits because those permits are so
short-lived that a contested case hearing cannot be held quickly enough is also not
persuasive, especially where the short-term permits are repeatedly extended .
5.
Defendants' arguments that Sierra Club already got the required due
process because water permits were litigated in a trial in this court in 2020 are not
persuasive. Here, the permits at issue covered the year after the trial. Things change
with time (as the court observed in its FOFCOL following the trial). More specifically,
the Sierra Club offered or had available to it new evidence on the permit renewals information and issues which apparently arose after the trial. As just one example,
DLNR's own Division of Aquatic Resources recommended that restoring four more of
the streams should be a high priority. In addition, more recent reports showed
significantly less water was needed for off-stream uses than previously estimated, yet
the proposal for the revocable permit extensions was to take more water out of the
streams, not less. A new issue of defining "waste" to expressly exclude system losses
and evaporation was also up for consideration with the permits at issue. Previous
CWRM findings recognized that when dealing with a hundred year old delivery system,
part of the solution to needing less water from the streams and leaving more water in
the streams requires investment to upgrade the ditch and storage systems. And finally,
all this should be balanced in context: our environmental law system has a goal that the
decision-makers will hear from stake-holders before decisions are made, to help
decision-makers reach sound policy decisions examined from multiple perspectives.
The new information and issues described above are relevant, and are not insignificant.
6.
Regarding A&B's argument that revocable permits need not be renewed
annually and therefore no contested case hearing is required, the court disagrees. See
HRS 171-40, -55, and -58 . The plain meaning of those laws is that annual review is
required .
7.
HRS 91-14(g) defines what this court can order. Since the court
concludes Sierra Club had a property interest protected by due process rights under the
Hawai'i Constitution as defined by laws relating to environmental quality, and since the
court concludes those rights were prejudiced because of the BLNR's denial of a
contested case hearing, the court may "reverse or modify" the BLNR's decision per
HRS 91-14(g). Here, the court has no record or briefing to objectively decide on any
specific modification of the permits. At the same time, the court does not wish to create
unintended consequences or chaos by vacating the permits without knowing the
practical consequences of such an order, especially when in seven months (absent
further legal developments) there will likely be another hearing to extend the existing
RPs and new RPs will likely replace the existing RPs. Therefore:
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A.
The court hereby orders BLNR to hold a contested case hearing on
the Revocable Permits which were approved by BLNR on or about 11 /13/20. The
contested case hearing(s) shall be held as soon as practicable. This order is effective
immediately. Pursuant to HRS 91-14(g)(i), the court reserves jurisdictional and expects
to appoint a master or monitor to ensure prompt compliance with this order. The parties
are invited to agree on a master or monitor, or promptly (no later than June 7, 2021)
submit three names each to the court; and
B.
The court hereby orders that the Revocable Permits approved on or
about 11 /13/20 be vacated. However, the effective date of this order is hereby stayed
and the court reserves jurisdiction to consider any additional requests from the parties
on whether or not the court should modify the existing permits, and how, or whether the
court should leave the existing permits in place until their current expiration date. If no
such further requests are filed by 4:00 p.m. on Wednesday, June 30 , 2021 , the stay
ordered in this paragraph is lifted without further action by the court. In that event, the
Revocable Permits approved on or about 11/13/20 shall automatically be vacated
without further order of this court , at 4:00 p.m. on Wednesday, June 30 , 2021. If such
further requests are filed, then the stay remains in place and the court reserves
jurisdiction until further order while the court considers the requests.
SO ORDERED . Dated: May 28 , 2021 .

Isl Jeffrey P. Crabtree
Judge of the above-titled court

RE:

Sierra Club , Appellant, vs. BLNR, Alexander & Baldwin , Inc.,
and East Maui Irrigation Co. , LLC .
Civil No. 20-0001541 (Environmental Court) (agency appeal)

RE:

Interim Decision on Appeal
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_______________

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CIVIL NO. 20-0001541
(Environmental Court)
APPELLANT'S MOTION TO HOLD THE
BOARD OF LAND AND NATURAL
RESOURCES AND ITS ATTORNEYS IN
CIVIL CONTEMPT; MEMORANDUM IN
SUPPORT OF MOTION; DECLARATION
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Judge: Honorable Jeffrey Crabtree

APPELLANT'S MOTION TO HOLD THE BOARD OF LAND AND NATURAL
RESOURCES AND ITS ATTORNEYS IN CIVIL CONTEMPT
The Sierra Club asks this court to hold the Board of Land and Natural Resources (BLNR)
and its attorneys in civil contempt for refusing to comply with this couti's order to "hold a
contested case hearing ... as soon as practicable." In addition, this cowi should order:
• the Attorney General ( and not simply one of her deputies) to appear and explain the
position of her office to defy a court order prior to obtaining any sort of stay;
• BLNR to place this item on its next agenda (if it has not already done so) to ensure

prompt compliance with this court's order;
• BLNR's chair to appear before this court and explain all the steps taken and all the steps
that remain to be taken to conduct the contested case hearing;
• the attorneys representing the BLNR to pay the Sierra Club for its attorney ' s time
incurred in filing this motion;
• BLNR and/or the Attorney General's Office to pay the Sierra Club one hundred dollars
per day until the first prehearing in the contested case hearing is held; and
• any and other appropriate relief that will facilitate compliance with the court's order.
Dated: Honolulu, Hawai'i, June 23 , 2021.
/s/ David Kimo Frankel
Attorney for the Sierra Club
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT
STATE OF HAWAI'I
SIERRA CLUB,

) CIVIL NO. 20-0001541
) (Environmental Court)
Appellant,
)
vs.
) MEMORANDUM IN SUPPORT OF
) MOTION
BOARD OF LAND AND NATURAL
)
)
RESOURCES, ALEXANDER &
BALDWIN, INC., EAST MAUI
)
IRRIGATION COMPANY, LLC, and
)
COUNTY OF MAUI
)
)
________
A~p~p_el_le_e_s_ _ _ _ _ )

MEMORANDUM IN SUPPORT OF MOTION
"[T]he constitutional courts of Hawai'i possess the inherent power of contempt." LeMay

v. Leander, 92 Hawai'i 614,621,994 P.2d 546, 553 (2000).
The power to punish for contempts is inherent in all courts ; its existence is essential to the
preservation of order in judicial proceedings, and to the enforcement of the judgments,
orders, and writs of the courts, and consequently to the administration ofjustice. The
moment the courts of the United States were called into existence and invested with
jurisdiction over any subject, they became possessed of this power.
Id. at 620, 994 P.2d 546, 552. "[C]ivil contempt may be characterized as a court's desire to

compel obedience to a court order, Shillitani, 384 U.S. at 370, 86 S.Ct. 1531, or to compensate
the contemnor's adversary for injuries that result from noncompliance.... In other words, there
are essentially two forms of civil contempt- coercive and compensatory." Id. at 621, 994 P2d at
553. "[T]he real question is whether the alleged contemnor has failed to comply with the court's
order." LeMay, 92 Hawai'i at 625, 994 P.2d at 557. "[I]n order to hold a party in civil contempt,
a movant must establish that: ( 1) the order with which the contemnor failed to comply is clear
and unambiguous; (2) the proof of non-compliance is clear and convincing; and (3) the

contemnor has not diligently attempted to comply in a reasonable manner." Id.
This court's May 28, 2021 order is clear:
The court hereby orders BLNR to hold a contested case hearing on the Revocable
Pennits which were approved by BLNR on or about 11/13/20. The contested case
hearing(s) shall be held as soon as practicable. This order is effective immediately.
Pursuant to HRS 9 l-l 4(g)(i), the court reserves jurisdictional and expects to appoint a
master or monitor to ensure prompt compliance with this order. The parties are invited to
agree on a master or monitor, or promptly (no later than June 7, 2021) submit three
names each to the court
Exhibit A at 3.
On May 31, the Sierra Club's counsel asked that the issue be placed on BLNR's next
agenda. Exhibit B. But the item has not been placed on BLNR's agenda for the two meetings
held in June. Declaration of Counsel. Deputy attorney general Linda Chow has said
unequivocally that the BLNR would not hold a contested case hearing or appoint a hearing
officer. Id. At the status conference, Deputy attorney general Linda Chow explained the steps
that need to be taken before a contested case can be convened. None of those steps have been
taken to date, nearly a month since the order was issued.
There is no law that allows a party to defy a court order in the absence of a stay. The
Attorney General should not be walking in the shoes of Governor Orval Faubus or President
Andrew Jackson.
To be clear, the court was well within its power to order BLNR to to "hold a contested
case hearing ... as soon as practicable." HRS § 91-14(g) authorizes this court to "remand the
case with instructions for further proceedings." HRS § 604A-2 provides that the environmental
courts shall exercise general equity powers as authorized by law. HRS§ 603-21.9(1) and (6) give
this court the power to issue all necessary orders. Moreover, the supreme court has recognized,
the
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courts have inherent equity, supervisory, and administrative powers as well as inherent
power to control the litigation process before them. Inherent powers of the court are
derived from the state Constitution and are not confined by or dependent on statute.
Among courts' inherent powers are the powers to create a remedy for a wrong even in the
absence of specific statutory remedies, and to prevent unfair results.

Richardson v. Sport Shinko, 76 Hawai'i 494,507,880 P.2d 169, 182 (1994)(cleaned up). The
"trial court has the plenary power to fashion a decree to conform to the equitable requirements of
the situation." Jenkins v. Wise, 58 Haw. 592, 598, 574 P.2d 1337, 1342 (1978). In Aluli v. Lewin,
73 Haw. 56, 62,828 P.2d 802, 805 (1992), the Hawai'i Supreme Court directed the circuit court
to issue "an order requiring DOH to promulgate rules consistent with this opinion governing H2S
emissions into the air." In Ching v. Case, 145 Hawai'i 148,183,449 P.3d 1146, 1181 (2019), the
court affirmed a circuit court order "requiring the State to develop and execute a plan to conduct
regular, periodic monitoring and inspection" of state trust property. Any separation of powers
argument is spurious and is a thinly veiled stalling tactic.
This court should hold BLNR and the Attorney General's Office in contempt. This court
should also order:
• the Attorney General herself (and not simply one of her deputies) to appear and explain
the position of her office to defy a court order prior to obtaining any sort of stay;
• BLNR to place this item on its next agenda (if it has not already done so) to ensure
prompt compliance with this court's order;
• BLNR's chair to appear before this court and explain all the steps taken and all the steps
that remain to be taken to conduct the contested case hearing;
• the attorneys representing the BLNR to pay the Sierra Club for its attorney's time
incurred in filing this motion;
• BLNR and/or the Attorney General's Office to pay the Sierra Club one hundred dollars
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per day until the first prehearing in the contested case hearing is held; and
• any and other appropriate relief that will facilitate compliance with the court's order.
Dated: Honolulu, Hawai'i, June 23, 2021.
/s/ David Kimo Frankel
Attorney for the Sierra Club
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT
STATE OF HAWAI'I
SIERRA CLUB,
Appellant,
vs.
BOARD OF LAND AND NATURAL
RESOURCES, ALEXANDER &
BALDWIN, INC., and EAST MAUI
IRRIGATION COMPANY, LLC,

) CIVIL NO. 20-0001541
) (Environmental Court)
)
) DECLARATION OF COUNSEL
)
)

)

)
)
)
_ _ _ _ _ _ __ A~p~p_el_le_e_s _ _ _ _ _ )

DECLARATION OF COUNSEL
I, David Kimo Frankel, under penalty of perjury hereby state the following is true and
accurate to the best of my knowledge and belief:
1.

The statements below are based upon my personal knowledge.

2.

Attached hereto as Exhibit A is a true and correct copy of this court's May 28,

2021 order
3.

Attached hereto as Exhibit B is a true and correct copy of an email I sent to

counsel for BLNR on May 31, 2021.
4.

When I returned from vacation, I called deputy attorney Linda Chow to learn

what progress had been made on convening the contested case hearing. Ms. Chow told me that
BLNR would not be appointing a hearing officer and would not be conducting a contested case.
She was unequivocal.
5.

Ms. Chow did not deny this fact when this issue was specifically raised at the

status conference.

6.

I have read the agenda for the two BLNR meetings in June 2021 and the issue of a

contested case hearing in this case was not placed on either agenda.
I declare under penalty of perjury that the foregoing is true and correct.
Dated: Honolulu, Hawai'i, June 23, 2021.
/s/ David Kimo Frankel
Attorney for the Sierra Club

IN THE CIRCUIT COURT OF THE FIRST CIRCUIT
STATE OF HAWAI'I
SIERRA CLUB,

)
)

CIVIL NO. 20-0001541
(Environmental Court)

)

Appellant,
vs.

) NOTICE OF HEARING
)
BOARD OF LAND AND NATURAL
)
RESOURCES, ALEXANDER &
)
BALDWIN, INC., and EAST MAUI
)
IRRIGATION COMPANY, LLC,
)
)
________
A~p~pe_l_le_e_s_ _ _ _ _ )

NOTICE OF HEARING
Notice is hereby given that appellant's motion to hold the Board of Land and Natural
Resources and its attorneys in civil contempt will be heard before the honorable Jeffrey P.
Crabtree, Circuit Court of the First Circuit, on July 21, 2021 at 10:00 a.m., or as soon thereafter
as counsel may be heard. In in light of the COVID-19 pandemic the motion will be held via
Webex.
Dated: Honolulu, Hawai 'i, June 23, 2021.

Isl David Kimo Frankel
Attorney for the Sierra Club
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APPELLEE BOARD OF LAND AND NATURAL RESOURCES'
MEMORANDUM IN OPPOSITION TO [309] APPELLANT'S MOTION
TO HOLD THE BOARD OF LAND AND NATURAL RESOURCES
AND ITS ATTORNEYS IN CIVIL CONTEMPT, FILED ON JUNE 23, 2021
I.

INTRODUCTION
Appellee BOARD OF LAND AND NATURAL RESOURCES (the "Board"), and its

attorneys (collectively, the "State"), respectfully ask this Court to deny the Appellant SIERRA
CLUB 's Motion to Hold the Board of Land and Natural Resources and Its Attorneys in Civil
Contempt. [JEFS Dkt. 309, hereinafter, "the Motion"].
The Sierra Club 's Motion is legally, procedurally and factually flawed . To the extent it
receives any attention from this Court, it is notable that the Sierra Club filed it without first
engaging opposing counsel or attempting, as a matter of professional courtesy, to discuss its
reasons for seeking such punitive action by the Court. 1 And why? Because there is nothing of
merit to discuss or adjudicate. When fully grasped, this Motion is a transparent attempt to gain a
tactical advantage by asking the Court to take action that is neither warranted nor proper. This is
especially true because trial counsel, the Attorney General of the State of Hawai'i and the
Department of the Attorney General, are not parties to this case and jurisdiction to order action
of non-parties does not exist. See Tugaejfv. Tugaejf, 42 Haw. 455,462 (1958).
What precisely underpins the Sierra Club's complaint, which it believes deserves a
contempt finding? In short, it is the mistaken belief that the Court's "Interim Decision on

1

This Motion also is improper because it should have been preceded by a motion for an order to
show cause. In Wahba, LLC v. USRP (Don) , LLC, 106 Hawai'i 466,470, 106 P.3d 1109, 1113
(2005), a finding of contempt was made only after an order to show cause was issued as to why
an order regarding contempt and sanctions should not be issued. See also Murray v. Murray, 60
Haw. 160, 160-61, 587 P.2d 1220, 1221 (1978) (party in a divorce case first obtained an order to
show cause why the former spouse should not be held in contempt for failing to make alimony
payments under an existing decree before any finding of contempt).

Appeal" ordering the Board to hold a contested case "as soon as practicable" means immediately,
and more importantly, before the Board exercises avenues available in this litigation - lawful
avenues the Sierra Club endeavors through intimidation to foreclose. [JEFS Dkt. 291,
hereinafter "Interim Decision"]. Notwithstanding the Board's concern about whether the
judiciary may take up the business of the executive branch as attempted in the Interim Decision,
the Court itself no doubt contemplated that any such action would occur with adherence to public
notice requirements and due process for all parties. While the Sierra Club may find its ends
served by forgoing all such requirements and considerations, doing so risks invalidating
whatever administrative decision arises from this court-mandated proceeding and would result in
more litigation and a voided outcome.
The Court is aware of the Board ' s serious concerns about whether the relief ordered in
the Interim Decision violates the separation of powers doctrine and applicable Hawai' i Supreme
Court precedent. To address such concerns, the Board properly filed a motion for leave to appeal
the Interim Decision and stay its enforcement. Although the Court denied the Board ' s motion,
indicating that its Interim Decision was not yet ripe for appeal, it stated unequivocally that the
revocable pennits at issue would be vacated when the Court issues its final order. The Court
clearly agrees that the contested case cannot be held while the permits are continued,
undermining any basis for the Sierra Club to argue the Board (and its attorneys) have acted in
contempt of court by not placing the contested case on its agenda.
Once the permits are vacated by this Court' s final order, there will be no pending request
for use of the State's land and resources, and thus no basis for a contested case. Given this
posture, it is neither practicable nor sensible for the Board to hold a contested case. Any party
wishing to make a request for use of the State's resources - presumably, Appellees Alexander &
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Baldwin, Inc. and East Maui Irrigation, LLC (collectively, "A&B") - would need to apply to the
Board for the issuance of new revocable permits in the interim, i.e., until the long-term lease for
the license areas is put out for bid. 2
Compounding these procedural and factual infirmities is the fact the Board has a right to
seek appellate review before it permanently dedicates time and resources to holding a contested
case hearing. No matter how intense or emotional litigation becomes, the Sierra Club's bald
faced threats have no place in these proceedings. Indeed, if anyone should be called out for
tactics confounding the litigation before this Court, it is the Sierra Club, whose motion is
frivolous (at best) but more properly regarded as a bullying effort to short cut due process.

II.

STATEMENT OF FACTS
As the Court knows, this case centers on four revocable permits numbered S-7263, S-

7264, S-7265, and S-7266 ( collectively, the "RPs") issued by the Board in 2000. These RPs
allow A&B to divert water from streams in four license areas in East Maui. The RPs were
placed on "holdover" status from 2001 to the present. [See JEFS Dkt. 31 at 00010-14]; see also

Carmichael v. Bd. ofLand & Nat. Res., CAAP-16-0000071 , 2019 WL 2511192 at *1-3 (Haw.
App. June 18, 2019), cert. granted, SCWC-16-0000071, 2019 WL 6314672 (Nov. 25, 2019)
(tracing the history of the RPs and recognizing that they have continued on a holdover status
each year from 2001 to 2014).
In Carmichael, the Intermediate Court of Appeals ("ICA") held that HRS § 171-55
authorized the Board to continue to place the RPs in holdover status. Id. at *7. According to
HRS§ 171-55, the Board may allow a permit to continue "on a month-to-month basis for

2

Presently, there is no indication of when the lease may be ready to be put out for bid.
Declaration of Suzanne Case at ,i 3.
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additional one-year periods."
This instant lawsuit is an agency appeal brought by the Sierra Club pursuant to HRS §
91-14, challenging the Board's decisions at its November 13, 2020 meeting to (1) deny the Sierra
Club's petition for a contested case hearing on the one-year continuance of the RPs, and (2)
approve the continuance of the RPs for another one-year period, subject to certain restrictions
and conditions.
On May 28, 2021 , this Court issued its Interim Decision in favor of the Sierra Club. In
its Interim Decision, the Court made the following orders:
A.
The court hereby orders BLNR to hold a contested case hearing on
the Revocable Permits which were approved by BLNR on or about
11/13/20. The contested case hearing(s) shall be held as soon as
practicable. This order is effective immediately. Pursuant to HRS 9114(g)(i), the court reserves jurisdictional [sic] and expects to appoint a
master or monitor to ensure prompt compliance with this order. The
parties are invited to agree on a master or monitor, or promptly (no later
than June 7, 2021) submit three names each to the court; and
B.
The court hereby orders that the Revocable Permits approved on or
about 11/13/20 be vacated. However, the effective date of this order is
hereby stayed and the court reserves jurisdiction to consider any additional
requests from the parties on whether or not the court should modify the
existing permits, and how, or whether the court should leave the existing
permits in place until their current expiration date. If no such further
requests are filed by 4:00 p.m. on Wednesday, June 30, 2021, the stay
ordered in this paragraph is lifted without further action by the court. In
that event, the Revocable Permits approved on or about 11/13/20 shall
automatically be vacated without further order of this court, at 4:00 p.m.
on Wednesday, June 30, 2021. If such further requests are filed, then the
stay remains in place and the court reserves jurisdiction until further order
while the court considers the requests.
Interim Decision at 3. 3
On June 22, 2021, the Board moved for a certification and entry of a final judgment
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pursuant to Hawai ' i Rules of Civil Procedure Rule 54(b ), or in the alternative, for leave to file an
interlocutory appeal. [JEFS Dkt. 303, hereinafter "Motion for Leave to Appeal"]. The Board
asked, alternatively, that the Court amend its Interim Decision. Under any of the forms ofrelief
requested, the Board asked for a stay pending appeal. The motion was based on serious concerns
regarding whether the Interim Decision violates the separation of powers doctrine. [JEFS Dkt.
303 at 9-11] . The motion also addressed the Board 's concern that the Interim Decision may
violate the Hawai ' i Supreme Court's decision in Mauna Kea Anaina Hou v. Board ofLand and
Natural Resources, 136 Hawai'i 376, 363 P.3d 224 (2015), which held that a permit may not
remain in place while a contested case hearing challenging the issuance of that very permit is
pending. [JEFS Dkt. 303 at 13].
The Board's Motion for Leave to Appeal simply asked for appellate review of these
concerns before the Board acted. Perhaps worried that such a review would result in an adverse
ruling on the merits, the Sierra Club made the clearly strategic decision to prevent such lawful
review altogether by threatening the Board - and its attorneys - with a contempt proceeding.
Employing incendiary language, the Sierra Club asks this Court to foreclose any appellate review
of the issue by requiring the Board to expend resources immediately to hold a contested case
hearing, when doing so could be in violation of applicable legal precedent. [JEFS Dkt. 309,
Memo. in Support at 2]. No one benefits by short-cutting due process in such a manner.
The Motion for Leave to Appeal was heard on July 7, 2021. The Court denied the
Board's motion and conveyed that its Interim Decision was not a final or finn decision ripe for
appeal. However, the Court acknowledged that the Mauna Kea decision clearly held that
"permit[s] cannot stand" while a contested case is proceeding. The Court then directed the
parties to attempt to agree on "stop gap" conditions for the Court to implement so that the
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County of Maui and A&B/Mahi Pono could continue to receive sufficient water until the
contested case was decided. If the parties could not agree on conditions, the Court would impose
such conditions itself. However, the Court also made clear that until it entered its final order, the
RPs are not vacated.

III.

LEGAL STANDARD
[T]o maintain a successful claim of civil contempt,
a movant must establish that: (1) the order with which the contemnor
failed to comply is clear and unambiguous; (2) the proof of non
compliance is clear and convincing; and (3) the contemnor has not
diligently attempted to comply in a reasonable manner.

Matsuura v. E.I. du Pont de Nemours & Co., 102 Hawai ' i 149, 160, 73 P.3d 687, 698 (2003)
(quoting LeMay v. Leander, 92 Hawai ' i 614, 625 , 994 P.2d 546, 557 (2000)) . "In a civil
contempt proceeding, ' the sanction is wholly remedial, serves only the purposes of the
complainant, and is not intended as a deterrent to offenses against the public."' Id. ( quoting

LeMay, 92 Hawai ' i at 621 , 994 P.2d at 553)).

IV.

ARGUMENT
A.

The Board Did Not Fail to Comply with the Interim Decision

"[T]o hold a party in civil contempt, there must be a court decree that sets forth in
specific detail an unequivocal command that the contemnor violated, and the contemnor must be
able to ascertain from the four comers of the order precisely what acts are forbidden. " LeMay,
92 Hawai'i at 625 , 994 P.2d at 557 (internal quotation marks omitted) (quoting Dystar Corp. v.

Canto , 1 F.Supp.2d 48 , 54 (D.Mass.1997)) .
The portion of the Interim Decision the Sierra Club claims has been violated states: "The
court hereby orders BLNR to hold a contested case hearing on the Revocable Permits which
were approved by BLNR on or about 11/13/20 . The contested case hearing(s) shall be held as
6

soon as practicable. This order is effective immediately." Interim Decision at 3 ( emphasis
added) . Despite this language, and its clear recognition that holding a contested case has
resource, time and due process implications, the Sierra Club has taken the position that the Court
somehow required the Board to hold a contested case hearing immediately, including before it
had exhausted legal remedies available to address its concerns about the Court's decision.
Among its flaws, the Sierra Club's position conflicts with the explicit language of the
order. If this Court had intended for the contested case hearing to be held immediately, it would
have said so. Instead, the Court ordered the Board to do so "as soon as practicable." The word
"practicable" must be regarded for what it means. According to Merriam-Webster, "practicable"
means "capable of being put into practice or of being done or accomplished."
https ://www.merriam-webster.com/dictionary/practicable. Thus, the Court ordered the Board to
hold a contested case as soon as it could be done or accomplished, not "immediately" or without
further review of the decision itself. The Sierra Club fails to establish a clear and unambiguous
order, and therefore fails the first legal requirement for a contempt finding.
The Sierra Club also fails to meet the second and third requirements: clear and
convincing proof of non-compliance and lack of diligent attempts to comply in a reasonable
manner. Matsuura, 102 Hawai'i at 160, 73 P.3d at 698. Importantly, "conduct that evinces
substantial, but not complete, compliance with the court order may be excused if it was made as
part of a good faith effort at compliance." LeMay, 92 Hawai'i at 625,994 P.2d at 557 (internal
quotation marks and brackets omitted) (quoting Howard Johnson Co. , Inc. v. Khimani, 892 F.2d
l 512, 1516 (11th Cir.1990)). Here, the fact the Board has not yet convened a contested case
cannot possibly constitute "clear and convincing proof' that it has failed to hold a contested case
"as soon as practicable," or that the Board is not diligently attempting to comply in a reasonable
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manner. Interim Decision at 3.
1.

The Board had a right to seek appeal of the Interim Decision before it
irrevocably dedicated resources to a contested case

Prior to dedicating the State's time and resources to a contested case hearing, the Board
had a right to seek appellate review of the Court's Interim Decision. The Hawai ' i Supreme
Court has established that deputy attorneys general have the right, if not the duty, to preserve the
State's right to appeal. Ching v. Case, 145 Hawai ' i 148, 168-69, 449 P.3d 1146, 1166-67 (2019)
("[O]ur precedent and legal professional standards more generally permit - and in some cases
require - an attorney to take the procedural steps necessary to protect a client's right to appeal.")
That the Board, through its attorneys, diligently exercised this right does not constitute proof of a
failure to comply with the Court's decision in a reasonable manner. To the contrary, it
demonstrates diligence on their part in ensuring that the Court's decision conforms with the
applicable legal precedent.
As discussed, holding a contested case hearing at this time would require the Board to
dedicate substantial time and public resources (in the form of staff costs and other expenditures),
when an appellate court ultimately may decide the Sierra Club had no right to a contested case
under these circumstances. To avoid potentially needless expenditure of public resources, the
Board must be allowed to exercise its lawful rights, and certainly should not be held in contempt
for doing so. United States v. Dickinson, 465 F.2d 496,512 (5th Cir. 1972) ("[I]fthe order
requires an irrevocable and permanent surrender of a constitutional right, it cannot be enforced
by the contempt power. For example, a witness cannot be punished for contempt of court for
refusing a court order to testify if the underlying order violates Fifth, Fourth or perhaps First
Amendment rights."); cf In re C.B.S., In c., 570 F. Supp. 578,584 (E.D. La. 1983) (orders to
disclose information are different than ordinary injunctions, which must be obeyed even if
8

unconstitutional, because "appellate courts cannot always 'unring the bell ' once information has
been released.").
Given the nature of the Board's concern about the Court's Interim Decision - namely,
that it violates the separation of powers doctrine to order that the Board convene a contested
case, regardless of whether a majority of its members vote in favor of a contested case or not preventing the Board from even seeking review of the decision further undermines its authority
to exercise control over public lands. Id. (the loss of first amendment freedoms , even for limited
periods of time, unquestionably constitutes irreparable injury); see also [Motion for Leave to
Appeal, JEFS Dkt. 303 at 9-11 ; Reply in Support, JEFS Dkt. 333 at 5-7] . Although the Court
disagreed with the Board ' s decision to seek appellate review of its decision, its basis for seeking
appeal was reasonable and the Sierra Club ' s attempt to foreclose review altogether by
threatening the Board and its attorneys with contempt should be soundly rejected.
Moreover, in making the request for appellate review, the Board' s attorneys have not
delayed or otherwise acted improperly. The decision to file the motion for leave to appeal was
made after consultation with their client and also, pursuant to the internal policies of the
Department of the Attorney General, after receiving approval of the Attorney General. See
Declaration of Linda Chow at ,r,r 3-4. The Board's attorneys diligently brought the issue of
appeal to the attention of this Court, and until the Court addressed the concerns, it was not
practicable to hold the contested case ordered by the Interim Decision.
Following the Court's denial of the Board's Motion for Leave to Appeal, initiating a
contested case proceeding now also is not practicable. The Chairperson of the Board, in
consultation with the Board's counsel, is deciding how to move forward, especially as the parties
await a final order from this Court. See Declaration of Suzanne Case at ,r 6.
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Accordingly, the Board respectfully asks the Court to recognize its right to seek relief in
the appellate courts before irreversibly dedicating time and resources in the form of public funds
and otherwise abdicating its power over public lands. Regardless of the merits, acting as it did
does not constitute contempt of court.

2.

The Board could not hold a contested case hearing once the permits
are vacated

Regarding the practicability of holding a contested case, the Board had legitimate
concerns about whether it was even possible to hold a contested case "on the Revocable Pennits
which were approved by BLNR on or about 11/13/20." This is especially so because the Court
also ordered that the "Revocable Permits approved on or about 11/13/20 be vacated." Once the
permits are vacated, there is nothing for the Board to consider in a contested case proceeding.
Without permits authorizing diversions, the interests the Sierra Club seeks to protect are not
affected - unless or until a new request for the use of the license areas comes before the Board.
Thus, the Board respectfully submits that it was unclear how it could comply with the Interim
Decision. For this reason alone, the Board should not be held in contempt for not immediately
holding a contested case.
It also should be clarified that on November 13, 2020, the Board did not vote to approve
new RPs. Rather, it voted to allow the four RPs first placed on holdover status in 2001, to

continue for another one-year period. [JEFS Dkt. 31 at 00010 ; JEFS Dkt. 32 at 00036] . Ifit had
not taken this temporary action, under the Board's October 11, 2019 decision and pursuant to
HRS § 171-55, those four RPs would have expired as of December 31, 2020. [See JEFS Dkt. 31
at 00013]. Similarly, once the Court vacates the Board's November 13 , 2020 decision, the RPs
that have been in existence since 2000 will be vacated in their entirety. Once vacated by the
Court's final order, there will be no existing RPs, or even applications for RPs, for the Board to

address in a contested case proceeding. Thus, it appears the Court intends to implement "stop
gap" measures, pursuant to its inherent authority, that will require the filing of entirely new RP
applications.
During the hearing on the Motion for Leave to Appeal, the Sierra Club suggested that the
4

Board can take up A&B 's request to continue the RPs after the RPs have been vacated in their
entirety. This suggestion fails, however, as the Board has no authority to resurrect an RP that has
expired or been vacated by the Court. HRS§ 171-55 only permits the Board to continue existing
RPs for one-year periods. Here, the last renewal date, as established by the October 2019
decision, was January 1, 2020. Without an existing RP that can be continued, A&B's request for
such an extension is moot and cannot be the subject of a contested case.
The Sierra Club also wrongly suggested that the Board "regularly" approves the
continuation of RPs after they expire. The Chairperson knows of no instance in which this has
happened and is unaware of any authority of the Board to do so. See Declaration of Suzanne
Case at ,r 4. It certainly has not been the Board's practice, and would not be recommended, even
if it serves some immediate benefit to the Sierra Club in this litigation. Id at ,r 5. While a
permittee may request a new permit after a previous one has expired, this decision resides
entirely with the permittee. Here, A&B may decide to ask for another revocable pennit until a
new, long-term lease for the four license areas is put out for bid. Until A&B makes a request for
a new RP - and the Board decides to take up such a request - there is nothing for the Board to
consider in a contested case proceeding.
The Court determined in its final opinion that the Board violated the Sierra Club's due
process rights by denying its petition for a contested case on A&B 's 2020 request to continue the
4

A&B's request for another one-year renewal can be found in its entirety in JEFS Dkt. 227.
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RPs for a one-year period. By vacating the RPs in their entirety, the Court will remedy this
identified violation. Mauna Kea, 136 Hawai'i at 391, 363 P.3d at 239 ("Once the permit was
granted, Appellants were denied the most basic element of due process - an opportunity to be
heard at a meaningful time and in a meaningful manner.") Until the Board receives another
request that implicates the Sierra Club's property rights, there is no "trigger" for a contested case
hearing. "As [the Hawai'i Supreme Court] has held, courts are not at liberty to grant relief based
on an event that may occur at some time in the future because there is no actual controversy in
existence at this time." Ching, 145 Hawai'i at 185,449 P.3d at 1183 (internal quotation marks
and brackets omitted) (quoting Kau v. City & Cty. ofHonolulu , 104 Hawai'i 468,472, 92 P.3d
477, 481 (2004)).
Moreover, even if the Board could somehow consider A&B's request to continue the
vacated RPs, the Board could not begin the contested case proceedings until the Court actually
vacates the RPs, which it explicitly stated it will not do until it issues its final order. As such, it
is not practicable for the Board to take any steps to commence a contested case proceeding prior
to receiving this Court's final order.
B.

The Board Should Not be Held in Contempt of an Order which Exceeds the
Court's Jurisdiction.

As this Court knows, the Board's position - and the reason it asked the Court to allow it
to appeal the Interim Decision and stay the Interim Decision pending appeal - is that the Court's
powers do not include the ability to order the individual members of the Board to vote a
particular way, i.e., to order that the members vote to give A&B 's application for new RPs
consideration. The Board's decision to consider the RPs is what triggers the potential need to
give the Sierra Club a contested case. What the Court can do, as the Hawaii Supreme Court
established in its Mauna Kea decision, is invalidate the Board' s decision to continue the RPs
12

without first holding a contested case hearing. However, it cannot order each member to decide
a matter a certain way, i.e. , to take up the decision to issue new RPs.
In its Motion for Leave to Appeal, the Board suggested the Court amend its Interim
Decision by stating that the Board was required to hold a contested case hearing prior to making
a decision on the RPs, and by remanding the matter to the Board for proceedings consistent with
the Court's order. [JEFS Dkt. 303 at 20]. As currently written, however, the Interim Decision
directs the Board to hold a contested case hearing when no decision to issue new RPs is pending.
This directive exceeds the Court's jurisdiction, and also is impracticable to implement.
While generally a party may not disobey an order merely because it disagrees with its
legality (see Hawaii Pub. Emp. Reis. Bd. v. Hawaii State Tchrs. Ass'n, 55 Haw. 386, 391, 520
P.2d 422, 426 (1974)), an order that is void cannot be the basis for a civil contempt order.

Wahba, LLC v. USRP (Don) LLP, 106 Hawai'i 466,476, 106 P.3d 1109, 1119 (2005)
(defendants had no duty to comply with a void temporary restraining order). In short, a party
cannot be in contempt of an order the court has no jurisdiction to issue. See e.g., Matter of

Providence J. Co., 820 F.2d 1342, 1347 (1st Cir. 1986) ("An order entered by a court clearly
without jurisdiction over the contemnors or the subject matter is not protected by the collateral
bar rule."); Edwards v. Vesilind, 292 Va. 510,521 (2016) ("'[A] party cannot be guilty of
contempt of court for disobeying an order which the court had no authority of law to make.'")
(quoting Robertson v. Commonwealth, 181 Va. 520,537, 25 S.E.2d 352, 359 (1943)); People v.

Gonzalez, 12 Cal. 4th 804, 823 (1996) (a violation of an order in excess of the jurisdiction of the
court cannot produce a valid judgment of contempt); Del Papa v. Steffen, 112 Nev. 369,376
(1996) (orders that exceeded the court's jurisdiction were void and could not give rise to
contempt).
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And, when a court issues an order that violates the separation of powers doctrine, the
branch to which the order is directed may not be held in contempt for refusing to obey the order.
See e.g. Plaquemines Par. Gov't v. Hinkley, 2019-0929 (La. App. 4 Cir. 4/22/20) 2020 WL
1937301 at * 5-6, writ denied, 2020-01191 (La. Jan. 26, 2021) (lower court abused its discretion
when holding the legislative body in contempt for failing to pay a judgment, when the legislature
had the constitutional authority to determine how and when a judgment should be paid); In re
Brandon HS., 218 W. Va. 724, 730-32 (2006) (holding that the lower court erred by requiring,
in a contempt order, that the executive branch establish and implement changes to employee pay,
because that decision is necessarily one that is within the executive branch's discretion, and
depends on multiple factors); Fields v. Driesel, 1997 OK CR 33 (1997) ("[W]e find the District
Court's attempt to order [the Director of Depatiment of Corrections] to perform a purely
discretionary act is violative of the separation of powers doctrin.e embodied in the Oklahoma
Constitution.").
Under the separation of powers doctrine, one branch of government "may not exercise
powers not so constitutionally granted, which from their essential nature, do not fall within its
division ofgovernmental fimctions, unless such powers are properly incidental to the
performance by it of its own appropriate functions." Hawaii Insurers Council v. Lingle, 120
Hawai'i 51, 70,201 P.3d 564,583 (2008) (internal quotation marks omitted; emphasis added)
(quoting Biscoe v. Tanaka, 76 Hawai'i 380,383,878 P.2d 719, 722 (1994)).
As explained, once the RPs are vacated pursuant to the Court' s final order, the RPs no
longer exist and cannot somehow be continued. If A&B then decides to submit a new request for
a disposition from the Board that allows it to divert water from the license areas, and if the Sierra
Club again petitions for a contested case, it will be up to at least four Board members to decide
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whether to consider the new request for a disposition and to grant that petition or not. The
Board's decision regarding how it should proceed is strictly a discretionary decision. Under the
separation of powers doctrine, the judiciary "does not have the function of determining what
should be done, or the latitude to substitute its appraisals and conclusions for those of the
executive branch." Life of the Land v. Ariy oshi, 59 Haw. 156, 165 , 577 P.2d 1116, 1122 (1978) .
Perhaps even more impo1iantly, by ordering the Board to hold a contested case if this
hypothetical situation occurs, the Interim Decision would be "directing the State to undertake
specific actions that [are] not tailored to remedy the established breach" of the Appellants ' due
process rights . Ching, 145 Hawai ' i at 185,449 P.3d at 1183 (emphasis added). This type of
order is one which, according to the Hawai ' i Supreme Court, "stray[s] beyond [the] valid
discretion" of the Court. Id.
The Board respectfully submits that, for the foregoing reasons, the Interim Decision
exceeds the Court' s jurisdiction. Given the Board's articulated basis for its decision to seek
appellate review, the Court has additional grounds to reject, soundly, the Sierra Club's motion to
hold the Board in contempt for not immediately voting to hold a contested case.
C.

Appellant has Not Justified its Requested Penalties

Civil contempt may be characterized as a court's desire to compel obedience to a court
order, or to compensate the contemnor' s adversary for injuries that result from noncompliance.

LeMay, 92 Hawai ' i at 621 , 994 P.2d at 553 (citations omitted). The Sierra Club identifies a
laundry list of "penalties" it would like the Court to impose, but nowhere indicates why the
suggested penalties will compel obedience or compensate it for alleged injuries resulting from
the charged noncompliance. The Sierra Club ' s "wish list," and the State's responses, are as
follows :
1. The Attorney General herself (and not simply one of her deputies) to appear and
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explain the position of her office to defy a court order prior to obtaining any sort of
stay.

Response: As discussed, the Court does not have jurisdiction to order the Attorney
General, or her deputies, to take any action in this case. Moreover, the Sierra Club presents no
evidence, let alone credible evidence, that either the deputy attorneys general or the Board defied
the Court's order. To the contrary, and as set forth above, both the Board and its counsel acted
well within bounds of the law. Here, the decision to raise the concerns identified above to the
Court in the form of a Motion for Leave to Appeal was reviewed within the Department of the
Attorney General and by the Attorney General prior to filing.
It is well-established that " [h]igh ranking government officials have greater duties and

time constraints than other witnesses . . . [they] 'should not, absent extraordinary circumstances,
be called to testify regarding their reasons for taking official actions .'" In re United States

(Kessler), 985 F.2d 510, 512 (11th Cir. 1993) (Kessler) (quoting Simplex Tim e Recorder Co. v.
Secretary ofLabor, 766 F.2d 575 , 586 (D.C. Cir. 1991)). "A highly placed public officer should
not be required to respond to a personal subpoena in his or her official capacity in the absence of
compell ing reasons ." Civiletti v. Municipal Court, 116 Cal.App.3d 105, 110 (1981) . Requiring
the presence of the Attorney General, a high-ranking government official, is tantamount to
issuing her a subpoena. The Sierra Club has not shown compelling reasons for the Attorney
General herself to appear and this request should be denied outright.
2. BLNR to place this item on its next agenda (if it has not already done so) to ensure
prompt compliance with this court' s order.

Response: The Sierra Club does not define "this item" and what specifically it believes
must be considered by the Board. Also, under the Interim Decision, the Board does not need to
consider whether to approve holding a contested case because the Court already has ordered the
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Board to hold a contested case. Also, as stated above, if the RPs are vacated, until A&B or some
other entity makes a request for a new RP (or some other interim land disposition), there is no
reason for the Board to hold a contested case hearing. This request also should be denied.
3. The attorneys representing the BLNR to pay the Sierra Club for its attorney's time
incurred in filing this motion.

Response: The Sierra Club made the strategic litigative decision to file this motion,
despite failing to set out a viable, separate claim - let alone a claim with any purpose other than
to foreclose lawful, reasonable conduct by an opposing party through intimidation.
It has been held that a proceeding for contempt to enforce a remedy in a
civil action is a proceeding in that action, especially a contempt
proceeding in a court of equity in aid of the court's original jurisdiction
and in the enforcement of its decree; but it has been held that while the
proceeding is auxiliary to the main case in that it proceeds out of the
original case, it is essentially a new and independent proceeding in that it
involves new issues and must be initiated by the issuance and service of
new process.

Tugaeff, 42 Haw. at 462 (quoting 17 C.J.S., Contempt, § 69). The Sierra Club cannot seek
imposition of a penalty of this magnitude without properly initiating a separate proceeding and
properly serving the Department of the Attorney General. Only after such procedures are
followed can the Department of the Attorney General secure representation and respond to the
allegations directly targeting the Department. This request should be denied.
4. BLNR and/or the Attorney General's Office to pay the Sierra Club one hundred
dollars per day until the first prehearing in the contested case hearing is held.

Response: In light of this Court's indication that a final order will be fotihcoming, for
which leave to file an interlocutory appeal may be reconsidered, it is neither practicable nor
legally viable for the Board to commence with a contested case proceeding. Given the current
posture of the case before the Court, there is no basis to impose any penalty on the Board or its
attorneys. This request should be denied.
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5. Any and other appropriate relief that will facilitate compliance with the court's order.

Response: As neither the Board nor its attorneys have failed to comply with the Court's
order, no relief other than the continued adjudication of the matters before the Court is
appropriate.

V.

CONCLUSION
For the foregoing reasons, the Board respectfully requests that the Sierra Club's Motion

be denied in its entirety.
DATED: Honolulu, Hawai ' i, July 13, 2021.
/s/ Linda L.W. Chow
LINDA L.W. CHOW
LAUREN K. CHUN
MELISSA D. GOLDMAN
Deputy Attorneys General
Attorneys for Appellee
Board of Land and Natural Resources
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Civil No. 1CCV-20-00015411fj~-20-0001541
(Environmental Court)
13-JUL-2021
04:12 PM
Dkt. 348 DEC
DECLARATION OF LINDA L.W. CHOW

SIERRA CLUB,
Appellant,
vs.
BOARD OF LAND AND NATURAL
RESOURCES; ALEXANDER AND
BALDWIN, INC., EAST MAUI
IRRIGATION, LLC., and COUNTY OF
MAUI
Appellees.

DECLARATION OF LINDA L.W. CHOW
I, LINDA L.W. CHOW, hereby declare:
1.

I am a Deputy Attorney General and supervisor of the Land/Transportation

Division. I am counsel of record for the Board of Land and Natural Resources ("Board") in this
matter.
2.

I make this declaration upon personal knowledge unless otherwise stated.

3.

On June 10, 2021, pursuant to the internal policies of the Department of the

Attorney General, I met with the Attorney General to discuss the Interim Decision and whether
to file the Motion for Leave to Appeal. The Attorney General approved the decision to seek
appellate review.
4.

Prior to filing the Motion for Leave to Appeal I discussed the Interim Decision

and steps going forward with Suzanne Case.
5.

On June 22, 2021, my division filed the "(l) Request for Certification and Entry

of Final Judgment Pursuant to Haw. R. Civ. P. Rule 54(b) Or, in the Alternative, for, Motion for

Leave to File Interlocutory Appeal; Or, in the Alternative (2) Motion for Reconsideration of the
[291] Interim Decision on Appeal Filed May 28, 2021 and Entry of Final Judgment Thereon; and
(3) Motion for Stay of Proceedings Pending Appeal" in the instant case as JEFS Dkt. 303 on
behalf of the Board of Land and Natural Resources.
6.

On June 14, 2021, my telephone conversation with the Sierra Club's counsel was

intentionally abbreviated, as in my prior experience, counsel intentionally uses and misconstrues
such statements in declarations then filed against me or my client.
7.

Consistent with my prior experience, the Sierra Club's counsel misinterpreted

statements I made to him during our telephone conversation on June 14, 2021 as somehow
conveying that the Board will unequivocally not be holding a contested case or appointing a
hearings officer. At the time I spoke with Sierra Club's counsel, the decision to file the Motion
for Leave to Appeal had already been made.
8.

It is true that the Board has not placed the approval of a contested case or the

appointment of a hearing officer on its agenda. However, this not to say that the Board will not
do so. Whether the Sierra Club's request for a contested case will be considered, approved, or
denied at a future Board meeting is entirely within the discretion of the Board.
DATED: Honolulu, Hawai'i, July 13, 2021.
/s/ Linda L. W. Chow
LINDA L.W. CHOW
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT
STATE OF HAWAI'I

Electronically Filed
FIRST CIRCUIT

Civil No. ICCV-20-0001541\9@1-20-0001541
(Environmental Court)
13-JUL-2021
04:21 PM
Dkt. 350 DEC
DECLARATION OF SUZANNE D. CASE

SIERRA CLUB,
Appellant,
vs.
BOARD OF LAND AND NATURAL
RESOURCES; ALEXANDER AND
BALDWIN, INC. , EAST MAUI
IRRIGATION, LLC., and COUNTY OF
MAUI
Appellees.

DECLARATION OF SUZANNE D. CASE
I, SUZANNE D. CASE, hereby declare:
1.

I am the Chairperson of the Board of Land and Natural Resources ("Board").

2.

I make this declaration upon personal knowledge unless otherwise stated.

3.

I do not know when the lease for the East Maui license areas will be ready for

public auction.
4.

I am unaware of any authority which would allow the Board to vote to resurrect a

revocable permit continued under HRS § 171-55 after that permit has already expired.
5.

It has not been the Board's practice to continue revocable permits that have

expired. Once expired, the Board, upon recommendation of the staff, considers requests for a
new revocable permit.

6.

I have been in consultation with the Department of the Attorney General in

deciding how to move forward, especially in light of the fact that the parties are awaiting a new
order from this Court.
DATED: Honolulu, Hawai'i. July

!3,S::~*8EQ

~

Chairperson
Board of Land and Natural Resources
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