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The Commission received a request for an advisory opinion regarding whether the State
Ethics Code’s post-employment law, Haw. Rev. Stat. § 84-18, prohibits a former
Department of Education (“DOE” or “the DOE”) employee from continuing to provide
behavioral support services to DOE students through a contractor already approved by
DOE to provide such services.

For the reasons discussed below, the Commission concludes that Haw. Rev. Stat. § 84-18
does not prohibit the former employee from communicating with DOE personnel,
including personnel at her former schools or district complex, where the facts
demonstrate that: (1) the employee is not voluntarily leaving DOE employment, but instead
must leave because of DOE licensing and position requirements; (2) the contractor already
possesses an ongoing DOE contract for these services and no new procurement or
contract expansion will occur; and (3) DOE faces a pressing operational need for continuity
of in-person behavioral support services for students in rural communities.

The application of the post-employment law in this opinion is narrow and limited to the
specific facts and conditions described below.

L Background

The Requester is a Board Certified Behavior Analyst currently employed by the DOE as a
Behavioral Analyst Teacher within the Hana-Lahainaluna-Lana‘i-Moloka'‘i (known as the
“Canoe Complex”).

DOE teachers generally must be licensed, but an exception has been made for qualified
Behavior Analysts placed into teacher positions, allowing them to serve in that role for up
to three years with a temporary teaching license. The Requester represents that her
temporary teaching license is expiring and that, under DOE requirements, she will not be
able to continue working in her current position after July 1, 2026, the three-year
anniversary of her employment. The Requester further represents that she attempted to
complete a teaching certification program during her three years in her current position
but that the program was dissolved before completion.

The Requester states that she would not be leaving her DOE teaching position but for the
DOE's requirement rendering her ineligible to continue her employment beyond three
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years. The Requester further represents that the DOE currently has no alternative position
available in which she may continue providing these services.

DOE supervisory personnel confirmed that the Requester’s separation from state
employment is effectively organization-initiated because DOE position minimum
qualifications prohibit continued employment in the position absent the required licensure,
and DOE presently lacks an alternative internal position through which the Requester may
continue providing these services.

The DOE maintains that it has a continuing and pressing need for behavioral support
services for students within the Canoe Complex, including those in rural isolated areas
such as Moloka'‘i and Hana. The Requester and her supervisor represent that the DOE
currently faces severe shortages of qualified Board Certified Behavior Analysts (“Behavior
Analysts”). Part of the reason for the shortage is that Behavior Analysts applying for the
DOE Behavior Analyst Teacher position must be credentialed and have undergone
rigorous, highly specialized training. Qualified candidates must have a graduate-level
degree in behavior analysis, education, or psychology and at least three years of post-
degree professional work experience, including one year of specialized Applied Behavior
Analysis services for individuals with disabilities. They must possess a State of Hawaii
Behavior Analyst (BA) license issued by the Department of Commerce and Consumer
Affairs to provide behavior-analytic services in the state.

As a DOE Behavior Analyst Teacher, the Requester provides specialized care to support
students, including conducting functional behavior assessments, designing and developing
behavior intervention plans, and overseeing plan implementation. Her position does not
engage in day-to-day instruction. The Requester and DOE supervisory personnel further
represent that many of the affected students require intensive behavioral interventions,
supervision under individualized education programs, and ongoing coordination with
school teams and parents. The Commission further understands that the efficacy of
behavioral interventions relies heavily on trust among stakeholders, and that abrupt
transitions or disruptions in continuity of care may negatively impact vulnerable students.

The rural geographic conditions in the Canoe Complex make recruitment of replacement
in-person providers especially difficult. At this time, the Requester is one of only three
Behavior Analysts currently serving the Canoe Complex, and, due to one colleague’s
departure and the other’s planned leave of absence, she is expected to be the sole
remaining DOE-employed Behavior Analyst serving portions of the Complex soon. As a
result, beginning July 1, 2026, the DOE may temporarily lack in-person Behavior Analyst
coverage for portions of the Canoe Complex, other than a limited number of contracted
providers.

In the Requester’s professional opinion, significant negative impact to Canoe Complex
students may be avoided if continuity of care is maintained. Notwithstanding the automatic
termination of her DOE employment, she would be able to provide post-employment
services without disruption under an active DOE contract with an approved vendor already
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providing behavioral analysis support services. DOE supervisory personnel represent that
the Requester’s participation would not result in a new procurement, vendor-selection
process, contract amendment, or expansion of contractual services.

The Requester further represents that she would not negotiate contracts, market services
to DOE, participate in procurement matters, advocate for the contractor’s business
interests, or otherwise represent the contractor in business dealings with DOE. Instead,
her communications with DOE personnel would be limited to providing direct student
services, coordinating education and behavioral support, participating in student-related
meetings, documenting student progress, and performing ordinary service-delivery
functions.

IL. Applicable Law

Haw. Rev. Stat. § 84-18(c) prohibits a former state employee, for twelve months after
leaving state employment, from representing any person or business for compensation on
matters in which the employee participated or matters involving official action by the
particular state agency or subdivision in which the employee served.

The purpose of the post-employment law is to prevent former employees from using
governmental relationships, influence, or insider access for the benefit of private interests.

Haw. Rev. Stat. § 84-18(d) expressly provides that the post-employment law does not
prohibit a state agency from contracting with a former employee “to act on a matter on
behalf of the State,” nor does it prohibit the former employee from appearing before state
agencies in relation to that work. The Commission has previously recognized that Haw.
Rev. Stat. § 84-18(d) reflects a legislative determination that, in limited circumstances, the
State may continue to utilize the services of former employees when they are acting
primarily on behalf of the State rather than to advance a private entity’s independent
commercial interests. In Advisory Opinion No. 2024-1, the Commission recognized that,
Haw. Rev. Stat. § 84-18(d) may apply in circumstances where a private entity serves
primarily as an administrative vehicle facilitating a former employee’s continued work for
the State, including by handling payroll, insurance, tax withholding, or related
administrative functions, so long as the former employee is effectively acting on behalf of
the State rather than advancing the contractor’s business interests.

III.  Analysis

The Commission believes that the circumstances presented here fall within the narrow
purposes underlying Haw. Rev. Stat. § 84-18(d).

First, the Requester is not voluntarily leaving DOE employment to pursue private-sector
opportunities. Rather, she must leave her DOE position because DOE licensing and position
requirements prohibit her continued employment after the expiration of the allowable
temporary licensing period.
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Second, her continued provision of services under the active DOE contract would ensure
the services will be subject to the same DOE-approved contract terms already in effect.
The Requester’s employment would not result in a new procurement, contract award,
contract amendment, or expansion of services. Nor would the Requester be involved in
obtaining additional work for the contractor. Accordingly, the traditional “revolving door”
concern — namely that a former employee may use governmental relationships to obtain or
influence state business for a private employer — is substantially reduced. Under the facts
presented, the contractor primarily serves as an existing administrative mechanism
through which DOE may continue to obtain already-authorized services.

Third, the facts presented demonstrate a pressing governmental need for continuity of in-
person behavioral support services within rural communities served by the Canoe
Complex. The Commission gives significant weight to representations that (1) qualified
Behavior Analyst providers are difficult to recruit for Moloka'‘i and Hana; (2) students
require intensive and ongoing interventions tied to compliance and supervision
requirements; (3) continuity of services is particularly important for vulnerable students
undergoing educational transitions; and (4) the DOE may otherwise temporarily lack in-
person Behavior Analyst coverage for portions of the complex.

Under these unusual and narrow facts, the Commission believes the Requester’s necessary
interactions with DOE personnel in the normal course of providing services may
appropriately be viewed as communications made on behalf of the State under Haw. Rev.
Stat. § 84-18(d), rather than prohibited representational activity undertaken to advance a
private contractor’s independent business interests. This conclusion depends heavily on
the absence of any new procurement activity or effort to obtain additional DOE business
through the Requester’s prior governmental relationships.

The Commission’s conclusion also recognizes that the DOE has already invested
substantial training and experience in the Requester’s work within these rural
communities, and that the Requester’s continued service primarily advances DOE’s
educational and operational interests.

IV. Conditions and Limitations

This opinion is strictly limited to the facts presented above and applies only if all of the
following conditions are satisfied:

1. The Requester’s separation from DOE results primarily from DOE licensing,
credentialing, position, or operational requirements, rather than from a voluntary
departure to pursue private-sector employment opportunities;

2. The contractor already possesses an existing DOE contract authorizing the relevant
services before employing the Requester;

3. DOE continues to have a pressing operational need for continuity of in-person
behavioral support services within the affected rural communities;
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4. The Requester’s communications with DOE are limited to student-service and care-
coordination functions necessary to provide behavioral support services;

5. The Requester does not negotiate contracts, seek additional DOE work, participate
in procurement matters, market services, advocate for the contractor’s business
interests, or otherwise represent the contractor in business dealings with DOE;

6. The contractor does not use the Requester’s former DOE employment,
relationships, or access to obtain preferential treatment or an unwarranted
advantage;

7. The contractor’s role must remain limited to providing already-authorized services
through an existing DOE contractual framework and may not be used to obtain
additional DOE business opportunities through the Requester’s prior governmental
relationships; and

8. DOE retains programmatic control over the services being provided.

This opinion does not authorize former DOE employees generally to work for DOE
contractors during the post-employment period. Nor does it apply where a former
employee is hired to obtain additional government work, influence procurement decisions,
negotiate with DOE, or otherwise advance a contractor’s commercial interests before the
State.

V. Conclusion

Under the narrow facts presented here, the Commission concludes that, Haw. Rev. Stat.

§ 84-18 does not prohibit the Requester from continuing to provide behavioral support
services to DOE students through a contractor with an existing DOE contract, pursuant to
the conditions outlined above, because the Requester’s activities fall within the limited
circumstances contemplated by Haw. Rev. Stat. § 18(d), permitting a former employee to
act on a matter on behalf of the State.

This opinion is limited to the specific facts and conditions described above.
Dated: Honolulu, Hawai‘i, June 17, 2026.
Robert Hong, Chair
Cynthia Thielen, Vice Chair

Roderick Becker, Commissioner
Moya T. D. Gray, Commissioner

Note: There was a vacancy on the Commission when the General Advisory Opinion was
considered.



