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On February3, 2004,HA NOHANO, LLC (the“Petitioner”) filed its

Petition For District BoundaryAmendment(the “Petition”) with the Land Use

Commissionof theStateof Hawaii (the “Commission”) pursuantto ~205-4,[LAW. REV.

STAT., and the rules promulgatedthereunder,to reclassifyfrom theState Land Use

Agricultural District to theState Land UseUrban District, approximately28.695acresof

landat Keahua,Kula, Island andCountyof Maui, Stateof Hawaii, bearingtax mapkey

numbers2-3-11:1 and 2-3-11:2(SecondTaxationDivision) (the “Property”) for a



subdivisioncomprisedof forty-nine(49) residentiallots and relatedimprovements(the

“Project”).

I-laying heardandexaminedthe testimony,evidenceandargumentsof

Petitioner,the Departmentof Planningof the County of Maui (the “Planning

Department”),theOffice of Planningof theStateof Hawaii (“OP”), andtheir respective

witnessesandcounsel,and thepublic testimonyof one (1) individual, theCommission

herebymakesandentersthe following findingsof fact, conclusionsof law, anddecision

arid order.

FINDINGS OF FACT

DESCRIPTION OF PETITIONER

I . Petitioneris a l—Iawaii limited liability company,whoseconstituent

membersareMaui QuestLLC (“Maui Quest”)and JSG SeparateInvestmentLLC

(“JSG”).

2. Maui Questis an affiliate of the Dowling Company,Inc. (“DCI”), a

realestatedevelopmentcompanywhosepresidentis EverettDowling. J. Stephen

Goodfellow is the principal of JSG.

PROCEDURAL MATTERS

3. On February3, 2004, theCommissionreceivedthe Petitionwith

attachedExhibits A throughC, Petitioner’sfiling feeof $500.00for thePetition,and

Petitioner’sdraftenvironmentalassessment(the “DEA”) for the Project.
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4. At its meetingon February 20,2004,in Lahaina, Maui, Hawaii, the

Commissiondetermined,pursuant to Chapter 343,HAW. REV. STAT., that it agreedto

be the appropriate acceptingauthority for the DEA, and that ananticipated finding of

no significant impact is warranted for theProject.

5. On February 23, 2004,the Commissionreceivedthe Office of

Environment Quality Control of the Stateof Hawaii’s publication form, the project

summary, the samplesolicitation letter, and the list of parties to be provided with

copiesof the DEA, all in conjunction with the review andapproval of the DEA.

6. On June23, 2004,the CommissionreceivedOP’s statementof

position in support of the Petition.

7. OnJune24, 2004,the Commissionacceptedthe Petitioner’s Final

Environmental Assessment(the “FEA”).

8. On June 25, 2004,the Commissionconducteda sitevisit of the

Property.

9. On July 26, 2004, theCommissionreceivedPetitioner’s exhibits.

10. On August5, 2004, theCommissionreceivedthe Planning

Department’s position statement,list of witnessesand list of exhibits.

11. On August 9, 2004, a prehearing washeld at the Planning

Department’s conferenceroom.
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12. On August9, 2004, theCommissionreceivedthe OP’s list of

witnessesand list of exhibits.

13. On August 13, 2004, theCommissionreceivedPetitioner’saffidavit

of publication.

14. On August23, 2004, theCommissionreceivedthe Petitioner’s

supplementalexhibits.

15. On August24, 2004, theCommissionreceivedthe Planning

Department’swritten testimony.

16. On August24, 2004, theCommissionreceivedtheOP’s written

testlmonyin supportof thepetition.

17. On September2, 2004, in Kahului, Maui, Hawaii, the Commission

conductedits hearingon the Petition pursuantto the noticepublishedin The 1—-lonolulu

Star Bulletin andThe Maui News. EnteringappearanceswereDavid Ft. Nakamura,

Esq.,andDon I’ujimoto on behalfof the Petitioner;Ann Cua,County Departmentof

Planning,and JaneF. I ovell, I)eputy CorporationCounsel,on behalfof the Planning

I)epartment;and Abe Mitsuda and Mary Alice Evans of OP. andJohnW.K. Chang,

Deputy Attorney Generalfor theStateof F---lawaii, on behalfof OP.

18. At theSeptember2, 2004,hearing,Shed [)odson,Executive

Director for 1--lahitatfor F--lumanity, Maui, Inc. offeredpublic testimonyin supportof the
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Petition stating that Petitioner wasoffering to donate$125,000to Habitat for Humanity,

Maui, Inc. to fulfill the affordable housingrequirement of the County of MauL

19. At the conclusionof the September2, 2004,hearingon the Petition,

the Commissionleft the record openfor the submissionof the following: (a) briefs from

the parties regarding the standingof Petitioner to file the Petitiow (b) any agreement

with the Departmentof Transportation ofthe Stateof Hawaii on roadway

improvements to be constructedby Petitioner; (c) the methodusedby the Countyof

Maui to determine the Petitioner’s affordable housingcontribution; and(d) various

mattersconcerning the protection andmaintenanceof the heiau locatedon the

Property.

20. On September14,2004, the CommissionreceivedPetitioner’s

Memorandum onStandingof HanohanoLLC to File Petition For District Boundary

Amendment,Affidavit of Don Fujimoto, andCertificate ofService. Petitioner and the

Planning Department separatelyfiled with the CommissiononSeptember13, 14, and

15,2004,correspondenceregarding the Petitioner’s roadway improvements,the

protection and maintenanceof the heiaulocatedon the Property, and the County of

Maui’s methodologyin determining Petitioner’s affordable housingcontribution.

21. On January 14,2005,the Petitioner filed a Stipulated Findings of

Fact, Conclusionsof Law and Decisionand Order for a State Land UseDistrict

Boundary Amendmentwith the Commissionand servedcopiesupon the parties.
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22. On February9, 2005, the Petitionerfiled a secondStipulated

Findingsof Fact,Conclusionsof Law andDecisionandOrderfor a StateLand Use

District BoundaryAmendmentwith theCommissionandservedcopiesupon the

parties.

23. On March 1, 2005, CommissionerLisa M. Judgefiled a proposed

Findingsof Fact,Conclusionsof Law, and DecisionandOrderfor a StateLand Use

District BoundaryAmendmentwith her fellow Commissionersandupon the parties.

DECSRIPTION OF THE PROPERTY

24. The Propertyis locatedat Keahua,Kula, IslandandCountyof

Maui, Stateof Hawaii, directly southof PukalaniandnearMakawao. Pukalaniand

Makawaoarethemain settlementareasin upcountryMaui, arecharacterizedby a mix

of residential,businessand public uses, and arecentersof tradingandemployment.

25. The PropertyabutsOld HaleakalaIlighway, nearits intersection,

known as “Five Trees”, with Flaleakala I Iighway and lKula Highway. King Kekaulike

F--Iigh School is southeastof theProperty,acrossIKula Highway. AcrossOld F---Ialeakala

Flighway from thePropertyis an approximatelyforty (40) acreparcelproposedasthe

siteof Maui Land andPineappleCompany’sUpcountryTown Center.The Kulamalu

project,which includesthe Kulamalu Town Centerand KamehamehaSchool,is directly

sotith of the Property.
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26. The Property consistsof two (2) parcelsofland. The first parcel has

an areaof approximately 14.401acresandbears tax mapkey number 2-3-11:1(Second

Taxation Division) (“Parcel 1”). Thesecondparcel, which bears tax mapkey number 2-

3-11:2(SecondTaxation Division), consistsof approximately 14.294acres(“Parcel 2”).

A location mapof the Property is attachedheretoasExhibit “A” andmadea part

hereof, and metesandboundsdescriptionsof Parcel I and Parcel2 are shownon

Exhibit “B” attachedheretoand madea part hereof.

27. Curtis Y. Harada and PaulineK. Harada (together the “Haradas”)

ownParcel 1. EKR,, Inc. (“EKR”) ownsParcel2.

28. By that certain AgreementOf PurchaseAnd SaleAnd Joint Escrow

Instructions (the “SalesContract”), the Haradasand EKR agreedto sell, andDCI agreed

to purchase,the Property. By that certain AssignmentOf Agreement,DCI assignedall

of its interest in and to the SalesContract to Petitioner.

29. By thatcertain letter agreement,datedSeptember7, 2004, the

Haradas andEKR granted to Petitioner a leaseholdinterest in theProperty for a term

commencingonJune23, 2003,andendingon December31,2005.

30. The Haradas and EKR have authorizedPetitioner to file the

Petition, andobtain approval for the district boundary amendmentfor the Property.
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31. The Propertyslopesfrom anelevationof 1,640 feetat its northwest

cornerto 1,735 feetat its southwestcorner,with anaverageslopeof about5.5%. The

slopeof the Propertyis less thanmostof the topographyon theislandof Maui.

32. Thesoilsat the Propertybelongto theWaiakoa—Keahua—Molokai

association.Thesoils underlyingthe Propertyinclude I—laliimaile silty clay loam (F-lgB),

Keahuacobbly silty clay loam, and Keahuasilty clay.

33. TheUniversityof Hawaii’s Land Study Bureauclassifiesthe

Propertyas“C”, or havinga moderateproductivity rating.

34. TheAgricultural Landsof Importancein theStateof Hawaii,

establishedby the l3awaii Departmentof Agriculture, categorizesthePropertyas

“Prime”.

35. The Projectis ratedZoneC on the Flood InsuranceRateMaps

adoptedby the United StatesEmergencyManagementAgency. ZoneC meansanarea

of minimal flooding.

PROPOSAL FOR RECLASSIFICATION

36. Petitionerfiled the Petition for thereclassificationof the Property

from theState Land UseAgricultural District to theState land Use Urban District based

on the Projectconsistingof, amongother things, the following:

a) A subdivisionof the Property into (i) forty-nine (49) residential lots

(the “Residentiallots”) with areas ía nging from about 18,000squarefeet to rongh ly
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25,000to 26,000squarefeet; (ii) one(1) lot (the “Heiau/Retention BasinLot”) for the

Heiau anda retention basin(the “Retention Basin”); and (iii) one(I) or possiblymore

roadway lots (the “Roadway Lots”);

b) A singleentrancefrom Old Haleakala Highway to the Project, with

one(1) lanefor ingress,and separateleft and right turn lanesfor egress(the “Project

Entrance”);

c) A sidewalkalong the Property’s boundary with Old Haleakala

Highway to satisfythe requestmadeby the Kula Community Associationduring its

meetingswith the Petitioner;

d) A twenty-four (24) foot wide emergencyvehicle,pedestrianand

utility right-of-way, north of the Project Entrance, andbetweenOld Haleakala Highway

and the Roadway Lots, anda secondpedestrianand utility right-of-way, southof the

Project Entrance, and betweenOld HaleakalaHighway and the Roadway Lots;

e) A provision in the covenants,conditions andrestrictions for the

Project (the “CC&Rs”), which would be recordedwith the Bureau of Conveyancesof

the Stateof Hawaii at the time of the approvalby the County of Maui to the Project and

appropriate deedrestrictions prohibiting more thanone(1) single-family dwelling on

eachResidential Lot; and

1) Establishmentofa homeowners’ association(the “Homeowners’

Association”), consistingof the ownersof all of the ResidentialLots, which would own
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andmaintain, amongother things, the Fieiau/RetentionBasin lot (including theHeiau

and theRetentionBasin thereon).

37. Petitionerproposesto sell thevacant,unimproved ResidentialLots

at pricesbetweenapproximately$250,000and $350,000.

DEVELOPMENT TIMETABLE

38. The Projectwill hecompletedwithin eighteen(18) monthsafterall

necessarygovernmentpermitsareobtained.

PETITIONER’S FINANCIAL CAPABILITY

39. J. StephenGoodfellow (“Goodfellow”), the principal of JSC,oneof

Petitioner’sconstituentmembers,is alsotheprincipal andmajority ownerof

Goodfellow Brothers, Inc. (“GBI”), oneof the largestconstructioncompaniesin Hawaii.

Goodfellow, throughGBI, hasdevelopedseveralresidentialprojectson Maui.

40. I)CI, an affiliate of Maui Quest,theotherconstituentmemberof

Petitioner,hasdevelopeda numberof residential,commercialandpublic sectorprojects

on the island of Maui.

41. A balancesheetof Petitionershowsthatasof May 31, 2004,

Petitionerhadassetsof $543,364.73,liabilities of $50,418.12,anda collective members’

equity of $492,946.61.

42. Capital contributions from Maui Questand JSGaswell asfinancing

from a commerciallenderwill finance theProject.
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43. Petitionerhasthenecessaryeconomicability to carryout its

representationsandcommitmentsrelating to the Project.

STATE AND COUNTY PLANS AND PROGRAMS

StateLand UseDistrict

44. The Propertyis classified“Agricultural” undertheCommission’s

land useclassification system.

Makawao-Pukalani-Kula Community Plan

45. The Makawao~Pukalani—KulaCommunityPlan,adoptedas

OrdinanceNo. 2510 by theCountyof Maui, hasdesignatedthe Propertyas“single

family residential” since1987.

46. The landsabutting thePropertyhave thefollowing designations

under theCommission’sland useclassificationsystemand the Makawao-Pukalani~

Kula Community Plan:

StateLand Use Makawao~Pukalani—Kula

Classification Community PlanDesignation

Landseastof Agricultural Agriculture andPublic/Quasi

Propertyand Public

old Haleakala
Highway

t~andswestof Agricultural Single-family residential

Property

Landsnorth of Urban Single-family residential

Property
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Landssouth of
Property Agricultural Rural

Countyof Maui Zoning

47. The Petitioner believesthat the Property is zoned“R-3 residential

district” under the County of Maui’s comprehensivezoningordinance. TheCounty of

Maui contendsthatthe Property iszoned“interim” under the County of Maui interim

zoningordinance,andtherefore requires a changein zoningfrom interim to residential.

This issue,however,doesnot affect the proceedingsby the Commissiononthe Petition.

Countyof Maui SpecialManagementArea

48. TheProperty isoutsideof the “special managementarea” (as this

termis defined in §205A-22,HAW. REV. STAT.)

NEED FOR THE PROPOSEDDEVELOPMENT

49. Basedupon the market study by John Child & Company, dated

July 2003(“Market Study”), therewill be a demandin the primary market areaof

upcountry Maui of about 134new housingunits annually through year 2005,and about

181newhousingunits annually through 2010. In addition, basedon the Market Study,

the housingdemandin the secondarymarket areaof Wailuku, Kahului and Kihei is

about310new housingunits annually through 2005and 441 newhousingunits

annually through 2010.
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50. Basedon theMarketStudy, thereis strongmarketsupportfor the

ResidentialLots, which will he marketedand sold over a two (2) yearperiod primarily

to existing homeownersin upcountry Maui, andsecondarilyto thehomeownersin the

Wailuku, Kahului, Kihei and Paiaareas.

ECONOMIC IMPACTS
51. PetitionerengagedThe Ilalistrorn Group, Inc. (“F lallstrom”) to

quantify theeffectsof the Projecton theMaui economyandon stateandcounty

governments.

52. Basedon thestudy conductedby 1—-lallstrom, datedNovember12,

2003,the following will he the economicimpactsandthe public costsandbenefits

associatedwith the Projectduring the first ten (10) yearsof its building and use:

a) The constructionof the Project (infrastructureandfinished homes)

andthur on-going uocwill hi ing in about$21 3 million in diicct rcal propertycapital

investmentandcreate233 “worker years” of employmenton Maui, generating$9.7

million in total wages;

b) The Projectwill generateanestimated$3 million in profits to local

contractorsandsuppliers;

c) The stabilized discretionaryexpendituresof the 206 forecasted

residentsand guestsat the Projectwill he $3.9 million per year;
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ci) Thetotal baseeconomicimpacton Maui is projectedat $41.2

million, with a stabilizedbaseof $4.6 million per yearafteryear ten(10);

e) TheStateof Hawaii will receive$5.3 million in primary tax

revenues,with an additional$566,000peryearafteryear ten (10); and

f) TheCountyof Maui will receive$1.7 million in real property taxes,

and $220,524peryearafter yearten (10).

SOCIO-ECONOMIC IMPACTS

53. The Countyof Maui hasadoptedthe “Maui CountyAdministrative

Affordable HousingRecommendedGuidelinesFor Land UseApprovals” (the “County

Affordable HousingGuidelines”).

54. TheCountyAffordable HousingGuidelinesstatesat sectionIV.B.:

“In lieu of providingaffordablehousmgunits, theapplicant

maychooseto paya monetarycontribution. The monetary

contribution shallbebased upon theequivalentnumberof

affordableunits which would haveotherwisebeenprovided

by theapplicant (i.e. 10 percentof the total

numberof units proposedfor the residentialhousing

project). The per unit monetarycontribution shallbe

calculatedby multiplying theaffordablesalespriceby 10

percent(i.e. .10).”

ftc Departmentof Housingand I lumanConcernsof the Countyof Maui (the

“1)1-Il--IC”) determinedthat theamountof the Petitioner’smonetarycontribution is

$125,000.00,basedon theabove-quotedprovisionsof the CountyAffordable FIousing

(uidelines. ‘ftc contribution of $125,000.00wascalculatedas follows:
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a) Basedon a medianincomeof ‘100% establishedby the United States

[~)epartmentof I’ lousing and UrbanDevelopmentandusing a6% interestrate, the sales

priceof asingle-familyhomeis $250,900.00;

h) The numberof affordableunits that Petitionerwould otherwisehe

required to provide is five (5), arrived at by multiplying ‘10% times the49 Residential

Lots;

c) The per unit monetarycontributionfor the Project is $25,000.00,

arrived at by multiplying 10% times$250,900.00;and

d) Five (5) units times$25,000.0()equals$1 25,000.00,or the amountof

the Petitioner’smonetarycontribuhon.

55. Petitionerhasagreedto contribute$125,000.00to 1—labitat for

Humanity, Maui, Inc. prior to final subdivisionapprovalof the Project. Such

contribution will satisfy the requirementsunder theCounty Affordable Housing

Guidelinesas it applies to the impactscreatedby the Project.

IMPACTS UPON RESOURCES IN THE AREA

Agricultural Resources
56. The Propertyis vacantandundeveloped.The Propertyhasnot

beenin productiveagriculturalusefor at least ‘10 years.

57. The Propertyis adjacentto urban developmentand vacant

agriculturally zonedlands.
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58. The Project will reclassifyapproximately28.695acresof land from

the State Agricultural District to the Urban district. The location and sizeof the

Property, coupled with its Single-Family Residentialdesignationin the Makawao-

Pukalani-Kula Community Planoutweighsthe impacts on agriculture onMaui and the

Stateof Hawaii, which isnot expectedto besignificant in light of the fact that the

Property’s 28.695acresrepresentonly 0.0001percentof landsin the State Agricultural

district.

Flora andFauna

59. The flora within the Property includesguineagrass,lantana agave,

kiawe,koahaole, fallow pineappleand Christmasberryalong the peripheral areas.

Wildlife commonto the areain and around the Property includesdogs,cats, mice, rats

andIndian mongoose.

60. There are no knownrare, threatenedor endangeredspeciesof

fauna, flora, significant wildlife, plant habitats or wetlandsonthe Property. The Project

is not anticipated to have any adverseeffecton theseresources.

Archaeological/Historical/Cultural Resources

61. An archaeologicalinventory study of the Property wasconducted

by ArchaeologicalServiceHawaii, LLC. Fieldwork for the study wasconductedonJuly

21 and 22,2003by Jeffery Pantaleo,M.A., and Ian Bassford. Theobjectiveof the study

wasto enhancesitepredictability andinterpretation.
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62. A total of 26backhoetrencheswere excavatedduring the courseof

the inventory. There were nosubsurfacecultural layersencounteredduring the study.

63. The pedestrianportion of the study indicated that aheiau,

designatedassite50-50-2704(the “Heiau”), is locatedon the northwestern portion of

the Property. The Heiau is oval in shape,measures112 feetby 60 feet,and includes,as

componentfeatures, four (4) depressions,three (3) platforms, a soil androckdepression

at its north end, a rectangular depressionbordered by a facedalignment to the south,

anda possibleentrancewith deteriorated rock stairs. Except for the Heiau,no other

significant archaeologicalor cultural sitesor remainsare known to existon the

Property.

64. PetitionerengagedCKM Cultural Resources,and its principal,

Kahu Charles K. Maxwell (“Maxwell”), and ArchaeologicalServicesHawaii, LLC (the

“Archaeologist”) to identify and inventory archaeological,cultural and historic siteson

the Property, and to proposeappropriate measuresto mitigate the effectof the Project

on the Heiau. Petitioner alsoconsultedwith the Historic PreservationDivision of the

Departmentof Land andNatural Resourcesof the State of Hawaii (“SHPD”), the Office

of Hawaiian Affairs of the State of Hawaii (“OHA”) and the Cultural Resources

Commissionof the County of Maui (the “CRC”) aboutappropriate mitigation measures

for the Heiau.
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65. Basedon the study performed by Maxwell, datedAugust2003,and

hisoral testimony, the Heiau is not an actively usedcultural site.

66. Basedonthe recommendationsof Maxwell, the Archaeologist,

SHPD,OHA, andthe CRC, Petitioneragreesto the following, all of which will mitigate

the impactsof the Projectonthe Heiau:

a) To preserveandmaintain the Heiau as is, in place;

b) To create,on the Heiau/RetentionBasinLot, 60 foot wide and 100

foot wide buffer zones,with a rockwall not lessthan four (4) feet in heightdemarcating

the perimeter of the 60 foot widebuffer zone;

c) To request,but not be requiredto obtain, the consentofthe owner

of the parcelof land immediatelyadjacent to the HeiaufRetentionBasin Lot to extend

and delineatethe 100 foot wide buffer zoneon suchadjoining lot;

d) To prohibit public access,throughthe useof appropriate signage,

in and to the 60 foot wide buffer zone,and, with the exceptionof the wall around the 60

foot wide buffer zoneand irrigation lines in the areabetweenthe perimetersof the 60

foot wide and 100 foot widebuffer zones,prohibit the constructionof any structures

within the entire 100 foot wide buffer zone;

e) To the selection,by a three(3) personcommitteecomposedof a

representativeappointedby the Homeowners’Association,a representativechosenby

OHA anda representativechosenby the Kupuna Council of Maui, of an individual or
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group to serveasthe curator (the “Curator”), andwho shall, amongother things, (i)

overseethe preservation and maintenanceof the Heiau by the Homeowners’

Association;and (ii) orchestratethe initial installation by the Petitioner and the

maintenanceby the Homeowners’Associationof nativeplantings in the 60 foot wide

buffer zone;

1) To initially landscapewith grassand install the necessaryirrigation

lines at the area betweenthe perimetersof the 60 foot wide andthe 100 footwide buffer

zones,and, in consultationwith the Curator, to initially installappropriate native

plantings without any irrigation lines, within the 60 foot buffer zone;and control

invasiveplants in and around the Heiau with asystemicpoisonsuchasRoundup or

HawaiianSalt to eradicatethe invasiveplantswithout uprooting saidplantsto aid in

preserving the Heiau in place.

g) To preservethe view planesfrom the Heiau by prohibiting by

appropriate deedrestrictions andby appropriate provisions in the CC&Rs of the

Homeowner’s Association,the construction of any structures,with the exceptionof the

Retention Basin,the walls around the 60 foot widebuffer zoneandthe Retention Basin,

andirrigation lines, on that portion of the Heiau/RetentionBasin Lot north of the Heiau,

and the construction any Residential Lot or on the Property of any structure or

landscaping,with the exceptionof irrigation lines, that block the view planefrom the

Heiau to the summitof 1-laleakala;

l)ocket No. A03.745 I Ianohano I.I.C Page 19
Findings Of Fact, Conclusions Of law, And Decision And Order For A State Land Use District Boundary Amendment



h) To install on the Property, during all constructionactivities relating

to the Project, orangefencing at the perimeterof the 100 foot wide buffer zonearound

the Heiau, which shall be monitored anddocumentedby the Archaeologistand may be

altered upon establishmentof the 60 foot wide buffer zoneon the Property; and

i) To install appropriate informational signageat the perimetersof

the 100 foot widebuffer zoneand the Heiau to aid in its preservation.

RecreationalandScenicResources
67. Kulamalu, LLC, anaffiliate ofPetitioner, will dedicate to the

County of Maui a 9.7acreparcelof land within the Kulamalu project for useasa park

andpolicefacility.

68. Becausethe dedication of the 9.7acreparcel of land exceedsthe

park assessmentrequirement for the Kulamalu project, the Departmentof Parks and

Recreationof the County of Maui (the “Parks Department”) agreesthatsuchexcess

fully satisfies the park assessmentrequirement for the Project.

69. The Project is not expectedto generatea demand for additional

recreational facilities.

70. The Cultural Impact Assessment,dated August2003,indicated the

Heiau located on the Property requires protectionof the culturally significant view

plane towardsthe summit of Haleakala.
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7’l. ‘I’he Projectwill imposerestrictionson structuresand landscaping

to prevent any componentof theProjectfrom obstructingthe culturally significant

viewsfrom the I leiau to F--Ialeakala.

ENVIRONMENTAL QUALITY

Soil Testing

72. Basedon a phaseI environmentalsiteassessmentand an

environmentalsoil samplingof the Property,conductedby Vuich Environmental

Consultants,Inc., thereis no evidenceof any historic misuseor significant spills of

hazardousor regulatedsubstanceson the Propertyandany pesticidesat the Property

areat or belowacceptablelevels under the EPA RegionIX’s Preliminary Remediation

Goals. Three(3) empty fifty-five (55) gallon drumswere found on the Property,but

thereareno surfacesoil stainingor odors relating to thesedrums.

73. Petitioneragreesto removethe three(3) fifty-five (55) gallon drums

currentlyon theProperty,to testthe drumsfor thepresenceof hazardousmaterials,

and, if suchtesting indicatesthepresenceof hazardousmaterials,to conductsoil

samplingat and in closeproximity to thedrums to ascertain any potential impacts

resultingtherefrom, and to mitigate/ameliorate any impactsfound to occur.

Air andNoiseQuality
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78. Basedon the Project’s 49 residential lots, the Departmentof

Education (“DOE”) estimatesthe Project is proposedto generate12 studentsin grades

K to 5; 5studentsin grades6 to 8; and 5studentsin grades9 to 12.

79. The Project involvesthe developmentof 49 residential single-

family lots andno ohanaunits, which isonelessunit than the DOE threshold for

requestinga fair-share contribution. Developingthe Project without ohanaunits will

keep number of residentialunits below DOE’s threshold to requesta fair-share

contribution.

Solid WasteDisposal

80. Basicservicessuchassolid wastedisposalare readily availableto

the Project.

81. The proposedProject will not increasethe needfor solid waste

disposalservicesbeyondwhat iscurrently available.

Water Service

82. There isanexisting 12 inch waterline ownedby the Department of

Water Supply of the County of Maui (the “DWS”) onthe easterly sideof Kula Highway,

installed by an affiliate of Petitioner in conjunction with the nearby Kulamalu project.

The Petitioner’s affiliate alsoparticipated with the Stateof Hawaii in the construction of

a one(1) million gallon water storagetank located6,000feeteastof the Property at an
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elevationof 1,992feet. DWS alsohasa four (4) inch water line that starts at the two (2)

million gallon Pookela tankat anelevationof 1,810 feetandendsat the northeastcorner

of the Property.

83. Kulamalu, Inc., an affiliate of Petitioner, and the Board of Water

Supply of the County ofMaui (the “BWS”) enteredintoan “Agreement ConcerningThe

Construction Of StorageTank, Transmission Line And Appurtenances,And

DevelopmentOf Well” (the “Water Agreement”), datedMarch 21, 1996,in conjunction

with Kulamalu, Inc.’s developmentof the Kulamalu project, locateddirectly southof

the Property, andcomposedof KamehamehaSchool,the Kulamalu Town Center and

other improvements.

84. The Water Agreementprovides,amongother things, that:

a) Kulamalu, Inc. will install awell, a one(1) million gallon storage

tank and a twelve (12) inch transmissionline, all of which are to be incorporated into

the BWS’ public water system;

b) The BWS, through DWS, will allow Kulamalu, Inc. to allocateand

reserveany excesssourceand storagewater capacityfrom the Kulamalu project to

other developments.

85. Petitioner commits to install the following (the “Project Water

System”): (a) aneight (8) inch water transmissionline from the existingtwelve (12)

inch waterline on Kula Highway, then along and within 200feetof Kula Highway, and
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320feetof Old Haleakala Highway, looping within the Roadway Lots, andconnecting

back to the existingfour (4) inch waterline on the northeastcorner of the Property and

Haleakala Highway; and (b) fire hydrants at intervals of300and350 feet in accordance

with the DWS’s standards. The Project Water Systemwill bedesignedto satisfythe

fire flow demandof 1,000gallonsper minute for urban residentialdistricts.

86. Basedon provisionsof the Water Agreement,DWS agreesto

provide all of the potable water required for the Project, subject to aprohibition on

“ohana dwellings” andother non-material matters.

Highway andRoadwayFacilities

87. The County ofMaui controls andmaintains the segmentofOld

Haleakala Highway that abuts the Property.

88. Basedupon the traffic impact analysis report and supplement

prepared by Austin, Tsutsumi & Associates,Inc., dated December1,2003andJune21,

2004,respectively,the Project is expectedto generate14vehiclesentering and 34

vehiclesexiting the Project during the AM peak hoursof traffic (7a.m. to 8:30 a.m.) and

38vehiclesentering and24vehiclesexiting during the PM peak hours (3:30p.m. to

4:30p.m.).

89. Basedon the existing and projected traffic (for year 2005when the

Project isexpectedto becompleted)at andaround the Property, the Project will not

havea significant impact on the roadwaysandintersections in the study area,namely
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the intersectionsof: (i) Haleakala Highway and Old Haleakala Highway, (ii) Haleakala

Highway andMakani Road, (iii) HaleakalaHighway and MakawaoAvenue, (iv)

Haleakala Highway, Kula Highway and Old Haleakala Highway, (v) Haleakala

Highway and the King Kekaulike High SchoolDriveway, (vi) Old Haleakala Highway

at Pukalani Street, (vii) Old Haleakala Highway at Loha Street, (viii) andKula

Highway and AapueoParkway.

90. The Petitioner agreesto construct the following, at its solecostand

expense,to mitigate the traffic impactsresulting from the Project:

a) Separatelanesfor left-turns and right-turnsonthe northbound

approachof the Project Entrance to Old HaleakalaHighway;

b) A left-turn pocketon the westboundapproachonOld Haleakala

Highway to the Project Entrance; and

c) A taper at the intersection ofOld Haleakala Highway and the

Project Entrance to facilitate eastboundtraffic turning right into the Project.

91. The Petitioner alsoagreesto dothe following at its solecostand

expense:

a) Construct an extendedsharedthrough/left turn laneand an

extendedseparatedright turn laneapproximately 200feet longonthe Old Haleakala

Highway approachto the signalizedintersectionof Haleakala Highway, Kula Highway
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and Old I TaleakalaF lighway, which improvementsshall include full curbs, guttersand

sidewalkfrontageimprovementsalong theentire Projectfrontageup to Kula I lighway;

b) Dedicatea sufficient right-of-wayandsetback,at no costto the

Stateof I lawaii, alongportionsof lots 19 and 20 of the Project fronting Old I laleakala

Highway,andalonga portion of thepedestrianand utility right-of-way betweensuch

lots, as shown on the Petitioner’s Conceptual Development Plan (Petitioner’s Exhibit 8)

for the purposeof accommodatingthe storagelanes,turn lanesand sidewalk

improvementsdescribedin Finding Of Fact70(a) above;and

c) Constructanextendedseparateright turn lane, approximately 150

feetlong, on thernakaiboundapproachof Haleakalahighway within the available

right—of—way andwithin the constraintsof theexistingdrainageditch.

92. l’he ProjectEntrance,whencoupledwith theseparate24 foot wide

pedestrian,utility andemergencyvehicle right-of-waysfor the Project,providesaccess

acceptableto the l)epartmentof Public WorksandEnvironmentalManagementof the

County of Maui (the “l)PW”).

93. ‘I’he Petitionerwill also, atits solecostandexpense,install a

sidewalk,curbsandgutterson theProperty’sfrontageon Old I laleakalaF lighway. ‘I he

streetswithin theProjectwill havea 43 foot wide right of wayanda 28 foot wide curb

to curb travel way, with standardcurbsandgutters.

Wastewater
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94. There is nowastewatercollection, treatment and disposalsystemin

upcountry Maui. Wastewaterin the upcountry Maui area is disposedof by individual

septictanks and leachfieldsor seepagepits in accordancewith the Chapter 11-62of the

rules of the Department of Health of the State of Hawaii (the “DOl-I”).

95. Separateseptictanks with seepagepits or leach fields will be

installedoneachResidential Lot to collect, treat, anddisposeof wastewaterfrom each

dwelling. Theseindividual wastewatersystemswill be designedand installedin

accordancewith Chapter 11-62of the rules of the DOH.

Drainage

96. There is noCounty of Maui or Stateof Hawaii drainage systemat

the Property or the area around it. A partially paveddrainageswale,ownedand

maintained by the County of Maui, is locatedon the eastsideofOld Haleakala

Highway. The runoff onthe Property is currently 30.5cubic feetper second(cfs) for a

50 year, one(1) hour recurrent interval storm. The runoff generally sheetflows across

the Property in an easterly to westerlydirection into the adjoining downstreamlands.

97. Basedupon a report datedJuly 2003by Petitioner’s civil engineer,

Warren S. Unemori Engineering, Inc., the runoff from the Project, after its completion, is

expectedto be 52.43cubic feet per second(cfs), an increaseof 21.90cfs from the runoff

now existing at the Property.
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98. Petitioner proposesto install a storm drainage systemto collect the

postdevelopmentrunoff onthe Property, and convey it through a subsurfacesystemto

the RetentionBasin (the “Project DrainageSystem”). The ProjectDrainageSystemis

designedto handle runoffs from high and longintensity rainfalls, suchasa fifty (50)

year recurrent storm.

99. The Retention Basin will be enclosedby a rock wall. Though

designedwith a capacityof 1.3acre feet, the Petitioner agreesto the addition of a

freeboard, which doublesthe capacity of the RetentionBasin to 2.6acre feet.

Public Utility Services

100. Overheadelectrical andtelephonelines are locatedonOld

Haleakala Highway.

101. The existingoverheadelectrical and telephonetransmission

systemson Old Haleakala Highway have sufficient capacity to servethe Project.

102. The electrical, telephoneand CATV distribution systemswithin the

Project will be placed underground in accordancewith requirementsof the County of

Maui’s subdivision ordinance.

Policeand Fire Protection

103. Basicservicessuchaspolice andfire protection are readily

available to the Project.
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104. The proposedProjectwill not increasetheneedfor policeand fire

servicesbeyondwhat is currentlyavailable.

Fiealth CareServices

105. Basicservicessuch as healthcareservicesare readily availableto

the Project.

106. The proposedProjectwill not increasetheneedfor healthcare

servicesbeyondwhatis currently available.

Commitmentof StateFundsandResources

107. Petitionerwill participatein the funding, design,andconstruction

of its fair-shareof local and regional traffic impacts.

108. The Projectwill not requireacommitmentof any statefundsor

resources.

CONFORMANCE TO URBAN DISTRICT STANDARDS;CONFORMANCEWITH
THE GOALS,OBJECTIVES,AND POLICIESOF THE HAWAII STATE PLAN;

RELATIONSHIP WITH APPLICABLE PRIORITY GUIDELINES AND
FUNCTIONAL PLANS AND; CONFORMANCEWITH COASTAL ZONE

MANAGEMENT OBJECTIVEAND POLICIES

109. The Petition to reclassifythe Propertyto theStateLand Use Urban

District is reasonableanddoesnot violate ~205-2,FlAW. REV. STAT., because,among

otherreasons,thePropertyis designated“single-family residential” under the

Makawao-Pukalani-KulaCommunityPlan.
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111. The Petition to reclassifythe Property to the urban district and the

Project are reasonable,and generally consistentwith the policiesandcriteria established

in §~205-16and205-17,HAW. REV. STAT., for, the following reasons:

a) They generally conformto the Hawaii StatePlan and its applicable

goals,objectivesand policies,including, the provisionsof §~226-5(a),226-5(b)(1),226-

5(b)(3),226-6(a)(1),226-6(b)(5),226-11(a)(2),226-11(b)(3),226-11(b)(8),226-12(b)(1),226-

12(b)(4),226-12(b)(5),226-13(b)(2),226-13(b)(6),226-13(b)(7),226-19(a)(2),226-19(b)(1),

226-19(b)(3),226-19(b)(5),226-19(b)(7),226-23(b)(4)and226-25(b)(1),HAW. REV. STAT.

b) They generally relate to the applicable priority guidelinesof the

Hawaii StatePlan, including, the provisionsof§~226-103(1),226-104(a)(1),226-104(b)(2),

226-104(b)(12),226-106(1)and226-106(8),HAW. REV. STAT.

c) They generally relate to the adoptedfunctional plansof the Hawaii

State Plan for, the following reasons:

i. As to the stateagricultural functional plan, the Property has

not beenin productive agricultural usefor at least ten (10)years,isdesignated“single-

family residential” under the Makawao-Pukalani-Kula Community Plan, isadjacentto

lands within the urban district, and isdirectly south of Pukalani andnear Makawao,

bothcentersof trade and employment,and, assuch, the Project will not have a

significant impact on agriculture on Maui and in the Stateof Hawaii;
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ii. As to the statehistoric preservation functional plan, the

Heiau will be preservedand the effectsof the Projecton the Heiau will be mitigated.

Theproposed areasof the Residential Lots, ranging in sizefrom about18,000square

feet to roughly 25,000to 26,000squarefeet,will maintain the rural senseof placeand

openspacecharacter of upcountryMaui; and

iii. As to the State housingfunctional plan, the Petitioner’s

agreementto contribute $125,000.00to Habitat for Humanity, Maui, Inc. satisfiesthe

requirementsunder the County Affordable HousingGuidelines, and will result in the

developmentof affordable housingfor Maui residents. Further, there isademand in

the upcountryMaui area for developablelots of the typeproposedby the Petitioner.

(d) They will not havea significant adverseimpact onthe preservation

or maintenanceof important natural systemsandhabitats, the maintenanceofvalued

cultural, historical or natural resources,the maintenanceof other natural resources

relevant to Hawaii’s economy,the commitment of statefunds and resources,the

provision ofemploymentopportunities andeconomicdevelopment,and the provision

of housingopportunities for all incomegroups for, the following reasons:

i. There are no known rare, threatened,or endangeredspecies

of fauna, flora, significant wildlife, plant habitatsor wetlandson the Property;

ii. The Project will preservethe Heiau and any effectsfrom the

Projecton the Heiau will be mitigated;

Docket No. A03-745 I lanohano l.l.C Page 33
Findings Of Fact, Qnctusions Of Law, And Decision And Order For A State Land Use District Boundary Amendment



iii. During the first ten (10)yearsof the Project’s building and

use,the Stateof Hawaii will receive$5.3million in primary tax revenues,with an

additional $506,000.00per year after yearten (10); and

iv. Petitioner’s agreementto pay$125,000.00to Habitat for

Humanity, Maui, Inc. satisfiesthe requirementsunder the County Affordable Housing

Guidelines,and will result in the developmentof affordable housingfor Maui residents.

112. Although the Property is not within the “special managementarea”

(asthis term is definedin §205A-22,HAW. REV. STAT.), the Petition to reclassifythe

Propertyto the StateLand UseUrban District andthe Projectare reasonableand

generallyconsistentwith §205A-2,HAW. REV. STAT., including, the provisions of

§~205A-2(b)(1),205A-2(b)(2),205A-2(b)(3), 205A-2(b)(5),205A-2(b)(6),205A-2(c)(2)and

205A-2(c)(2),HAW. REV. STAT.

CONCLUSIONS OF LAW

1. The Petition for the amendmentof the boundariesof the Property

from the StateLandUseAgricultural District to the State LandUseUrban District is

reasonable,not violative of §205-2,HAW. REV. STAT., and consistentwith the Hawaii

State Plan and the policiesand criteria establishedpursuant to §~205-16and205-17,

HAW. REV. STAT.
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2. The Petition for theamendmentof theboundariesof the Property

from theStateI ~and UseAgricultural District to theStateland Use UrbanDistrict

conformsto the standardsusedfor establishingStateI ~and UseUrbanDistricts under

~l5-l5-l8, FIAR.

3. ftc provisionsof Article XII, Section7 of theConstitutionof the

Stateof Hawaii, pertainingto thecustomarilyand traditionally exercisedrights of

ahupua’atenantsfor subsistence,cultural and religiouspurposes,the identity and

scopeof valued cultural, historical or naturalresources,theextent to which such

resourceswill heaffectedor impaired by the Project, and the feasibleaction, if any, to be

takenby theCommissionto reasonablyprotectsuch rights,havebeensatisfiedby the

identification, descriptionof its scopeandpreservationof the I leiau, which is not

presentlyusedasa culturalor religioussite, the measuresrelating theretoagreedby the

Petitioner to mitigate theaffects to the F leiau, and theconditionsimposedby the

Commissionas a part of its Decision And Order.

4. Article Xl, Section1, of theConstitution of the Stateof I lawaii

requires theStateto conserveandprotectI lawaii’s natural beautyand all natural

resources,including land, water, air, minerals,andenergysources,and to promotethe

developmentand uti I iia tion of theseresourcesin a maniierconsistentwith their

conservationand in fu rtheranceof the self-sufficiencyof the State.
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5. There are no threatenedandendangeredspeciesof flora and fauna

or speciesof concern in the Property.

6. The ambientair quality of the Property will be impacted in the

short termby fugitive dustandemissionsfrom engineexhaustsduring construction of

the Project. Petitioner will implement all requiredmitigation measuresfor fugitive dust

andexhaustemissions.

7. TheProject’s long-term impacts to air quality will be minimal, and

mitigation measuresare probably unnecessaryandunwarranted.

8. Article XI, Section3, of the Constitution of the Stateof Hawaii

requiresthe State to conserveand protect agricultural lands,promotediversified

agriculture, increaseagricultural self-sufficiency,and assurethe availability of

agriculturally suitablelands.

9. The Project will not have asignificant impact on agriculture on

Maui or in the Stateof Hawaii as the reduction of theseagricultural lands in

comparison to the total acreageofagricultural landsin Maui andin the Stateof Hawaii

isminimal, the Property hasnot beenin productive agricultural usefor at least10 years,

and the Property hasbeendesignatedas “single-family residential” under the

Makawao-Pukalani-Kula Community Plan since1987.

10. Basedupon the identity and experienceof the individuals who are

principals in the constituentcorporationsof the Petitioner andthe Petitioner’s financial
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condition, the Petitionerhasthe necessaryexperienceand economicability to carry out

thePetitioner’srepresentationsandcommitmentsrelatingto the Projectand the

Property.

DECISION AND ORDER

IT IS lIEREBY OR[)EREDthatthe Property,consistingof approximately

28.695acresof land in theStateLand UseAgricultural District at Keahua,IKula, Island

andCountyof Maui, Stateof Hawaii, identified asTax Map Key Nos.2-1-011:001and 2-

1-011-002,andapproximatelyshownon Exhibit “A” attachedheretoand incorporated

by referenceherein,shallheand is herebyreclassifiedto the StateLand UseUrban

District, and theStateland usedistrict boundariesshallbeamendedaccordingly.

Basedupon the findings of factandconclusionsof law statedherein,it is

herebydeterminedthat the reclassificationof the Propertywill not significantly affect

or impair thepreservationor maintenanceof naturalsystemsandhabitatsor the valued

cultural, historical,agricultural,andnaturalresourcesof the area.

IT IS Fl EREBY FURTFIERORDEREDthat the reclassificationof the

Property from theStateland UseAgricultural District to theStateLand Use Urban

District shall hesuhjectto the following conditions:

1 . Affordable Housing. Prior to approvalof the “final plat” (asthis

term is definedin ~l 8.04.190,Maui CountyCode)for theProject(the “Final Subdivision

Approval”), Petitionershallenterinto anagreementwith the DLII IC, whereby,among
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other things,Petitionershallpay Habitatfor Fiumanity Maui, Inc., on or beforeFinal

SubdivisionApproval, the amountof ONE HUNDRED TWENTY-FIVE THOUSAND

and 00/1001)OLLA RS(S125,000.00),in full satisfactionof theCounty of Maui’s

affordablehousingrequirementsfor the Project.

2. OhanaUnits. Not morethanforty—nine(49) “dwelling units” (as

this termis defined in §19.04.040,Maui CountyCode)shallhe constructedor

maintainedon theProperty,and not morethanone (1) dwelling unit shallhe

constructedor maintainedon eachResidentialLot. No “accessorydwellings” (asthis

term is definedin §19.04.040,Maui CountyCode)or ohanaunits shallbepermittedin

the Project.

3. ParkDedicationRequirements.Prior to Final Subdivision

Approval, Petitionershall complywith the parkdedicationrequirementsunder

§18.16.320, Maui CountyCode,for the Project,asapprovedby the ParksDepartment.

An executedagreementbetweenthe Petitionerand the ParksDepartmentshall be

deliveredto the Commission,OP andthe PlanningDepartment.

4. Archaeological.To protectthe native Flawaiian practitioner’s

exerciseof customaryand traditional practicesin thesubjectarea;to ensureappropriate

public accessto the ileiau locatedwithin the Property;to ensuretheavailability of

natural andcultural resourcesfor presentand future generations;to promotethe
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practice of ohanaand conservationvalueswith respectto the physical andcultural

landscape:

4a. Petitioner shall establishon the Heiau/RetentionBasinLot,

permanent60 footwide and 100footwide buffer zonesaround the Heiau,with a rock

wall of not lessthan four (4) feethigh demarcatingthe perimeterof the 60 footbuffer

zone. Within 6monthsof the filing of thisDecisionandOrder, Petitioner shall use

reasonableefforts to request,but shall not be required to obtain, the consentand

cooperationof the ownerof the parcel of land immediately adjacentto the

HeiaufRetentionBasinLot to extendthe permanent100footwidebufferzoneon such

adjoininglot. Within six monthsof Petitioner receivingnotice thatthe adjacent

propertyhaschangedownership, Petitioner shall usereasonableefforts to requestthe

consentandcooperationto extendthe100 foot wide buffer on that adjoining lot and

shall continue to usesuchreasonableefforts with eachsuccessiveownerof the adjacent

parcel until such requestis agreedto.

4b. Petitioner shall include in the CC&Rs provisionswhich prohibit

public access,through the useof appropriate signage,to the 60 foot wide buffer zone,

and, with the exceptionof the wall around the 60 footbuffer zoneand irrigation lines in

the area betweenthe perimetersof the 60 foot wide buffer zones,shall further prohibit

the construction of any structures within the entire 100 foot wide buffer zones.
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Petitionershall also install appropriate informational signageat the perimetersof the

100foot widebuffer zoneand the Heiau to aid in its preservation.

4c. Petitioner shall causethe formation of a three (3) personcommittee,

composedof a representativeof the Homeowners’Associationpursuant to aprovision

in the CC&Rs, a representativefrom OHA, and a representativefrom the Kupuna

Councilof Maui (the“CuratorSelectionCommittee”),to selecttheCurator,who shall

(a) overseethe maintenanceof the Heiau by the Homeowners’Association;and (b)

directand coordinatethe initial installation by the Petitioner and the perpetual

maintenanceby the Homeowners’ Associationof the nativeplantings in the 60 foot

widebufferzone.

4d. The Petitioner shall establishtheCurator SelectionCommitteeand

its governing lawsincluding successionplansno later than six monthsfrom the

issuanceof this Decisionand Order. Uponestablishmentof the Curator Selection

Committee,the Petitioner and Curator SelectionCommittee shall provide a written

report to the Commission,OP and the Planning Department,with details asto the

Curator SelectionCommitteecompositionand structure, proceduresand planof action

to be approvedby the Commission.

4e. The Curator shall monitor the preservation and maintenanceof the

Heiau andthe effectivenessof the Petitioner’s actionsto limit accessto and/or preserve

and maintain the Heiau. TheCurator shall provide recommendationsconsistentwith
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thisDecisionandOrder to the Commissionwith respectto the maintenanceand/or

preservationof the Heiau andany other traditional and customary nativeHawaiian

practicesandcultural resourceson the Property.

The Curator shall provide reports onanannualbasisdescribing itemsand

issuesrelatingto the preservation and maintenanceof the Heiau andother traditional

andcustomary nativeHawaiian practicesand cultural resourcesonthe Property and

discussionswith the adjoining landowner with respectto the buffer onthe adjoining

landowner’sproperty.

4f. Petitionershallinitially landscapewith grassandinstall the

necessaryirrigation lines in theareabetweenthe60 footwidebufferzoneandthe

perimeter of thelOO foot widebuffer zone. Petitioner shall, in consultationwith the

Curator, initially install appropriate nativeplantings, without any irrigation lines, in the

60 footwide buffer zone.

4g. Upon the establishmentof the Homeowners’Association,said

Homeowners’Associationshall maintain in perpetuity the Heiau/RetentionBasinLot.

The CC&R’s will includea condition to the effectthat the Homeowners’Association

shallbear the costincluding reasonableout of pocketcosts,if any, of the Curator, such

that the Curator may perform the dutiesprescribed in this DecisionandOrder.

4h. The view planesfrom the Heiau will be preservedby prohibiting

(a) the constructionof any “structure” (asthis term isdefined in §19.04.040,Maui
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County Code),with the exceptionof the Retention Basin, the 4 foot high walls around

the 60 foot widebuffer zoneand the RetentionBasin, and irrigation line onthat portion

of the Property north of the Heiau; and (b) the constructionon the Property ofany

structureor landscapingthat blocks the view plane from the Heiau to the summit of

Haleakala (but structures that donot block suchview planemay be constructedonthe

Property). Thiscondition will alsobe included in the CC&R’s and in appropriate deed

restrictions.

4i. Petitioner shall comply with any and all conditions proposedby

SHPD for the Heiau. Within onemonth of notification from SHPD,Petitioner shall

inform theCommissionthatSHPDhasapprovedPetitioner’scommitments,if any, for

the preservationandmaintenanceof the Heiau, andhasdetermined that any historic

preservationmitigation plan and archaeologicaldata recovery sub-planhave been

successfullyimplemented.

5. Unidentified ArchaeologicalFinds. If any previouslyunidentified

human burial, or archaeologicalor historic sites,suchasartifacts, marine shell

concentrations,charcoal deposits,stoneplatforms, pavings,or loi walls (collectively the

“Historic Sites”) are found during constructionon the Property or any Residential Lot,

work shall immediately stop and SHPDshall be notified of suchHistoric Sites. The

requirementsof Chapter 6E,HAW. REV. STAT., and the rules promulgated thereunder,

applicable to the Historic Sitesshall be satisfiedbefore construction resumes.SHPD
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shall determine andapprovethe significanceof the Historical Sites,andconstruction

work shall re-commenceat the Property only after both approval by anauthorized

archaeologisthasbeenobtained andappropriate mitigative measuresfor the Historic

Siteshave beenimplemented.

6. Traffic Impact Mitigation. On or before the completionof all

improvementsrequired by the Director ofthe DPW asa condition to Final Subdivision

Approval, Petitioner shall cause,at its solecostand expense,the constructionof the

following:

6a. Separate lanesfor left-turns and right turnson the northbound

approach of the Project Entrance to Old Haleakala Highway;

6b. A left-turn pocketonthe westboundapproachonOld Haleakala

Highway to the Project Entrance;

6c. A taper at the intersection of Old Haleakala Highway and the

Project Entrance to facilitate eastboundtraffic turning right into the Project;

6d. An extendedshared through/left turn laneandanextended

separatedright turn laneapproximately 200feet longon the Old HaleakalaHighway

approach to the signalizedintersectionof Haleakala Highway, Kula Highway andOld

Haleakala Highway, which improvementsshall include full curbs, guttersandsidewalk

frontage improvementsalong the entire Project frontage on Old Haleakala Highway up

to Kula Highway; and
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6e. An extendedseparateright turn lane, approximately150 feetlong,

on the makai houndapproachof F-ialeakalal-lighway within theavailableright-of-way

and within theconstraintsof theexistingdrainageditch.

Petitionershallalso dedicatea sufficient right-of-way and setback,at no

cost to theStateof liawaii, alongportionsof lots 19 and 20 of the ProjectfrontingOld

F laleakalaHighway,and alonga portionof the pedestrianand utility right—of—way

betweensuchlots, asshownon the Petitioner’sConceptualDevelopmentPlan

(Petitioner’sExhibit 8), for thepurposeof accommodatingthestoragelanes,turn lanes

andsidewalk improvementsdescribedin Condition6(d) above.

7. HazardMitigation. Within six monthsof issuanceof this Decision

andOrder, the Petitionershall properlytestfor thepresenceof anyhazardous

materials,and thereafterproperly disposeof, the three(3) fifty—five (55) gallon drums

currently on the Property. If suchtestingevidencesthe presenceof hazardous

materials,Petitionershall conductadditional soil samplingat and in closeproximity to

thelocationof thed rumson the Propertyto ascertainany potential impactsresulting

therefrom and shall mitigate/cureany potential impactsresulting therefrom.

8. Responsibilityof the Homeowner’sAssociationto maintain the

Property. All landscapingin the Projecthut outsideof the ResidentialLots, and all

easements,cul-de-sacturn arounds,and emergencyvehicle,pedestrianandutility
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rights of way establishedby Petitionerasa part of the Projectshallhe maintainedin

good repairaslong as the Project exists.

9. WaterService. Prior to Final SubdivisionApproval, Petitioner

shall provide evidence, in the form of a fully executedagreementwith DWS, whereby,

amongother things, theDWS shallallocateto and reservefor theProjectany excess

sourceandstoragecreditsarising from theKulamalu development. Petitionershall

provide adequatepotablewater transmissionimprovementsfor the Projectasmaybe

approvedby theappropriateStateagenciesand the DWS.

10. Wastewater.Petitioneror theownerof eachResidentialLot shall

provideadequateindividual wastewatersystemsfor suchResidentialLot as

determinedby the DOLl and theDPW.

11. Civil Defense. Petitionershall fund andconstructadequatesolar—

poweredcivil defensemeasuresfor the Project,asdeterminedby the l)epartmentof

Defenseand theOffice of Civil Defenseof theStateof liawaii and theCivil Defense

Agencyof the Countyof Maui.

12. DrainageImprovements.Petitionershall designandconstruct,at

its solecostand expense,drainageimprovementsrequiredon the Propertyasa resultof

the Projectto thesatisfactionof theappropriateStateagenciesand theDPW.

13. Solid Waste. Petitioner shall cooperate with the 1)011 and the

Countyof Maui to conform theProject~vith theprogramgoalsand objectivesof
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Chapter342G. FlAW. REV. STAT., and theCountyof Maui’s approvedintegratedsolid

wastemanagementplan in accordance with a schedule and timefraniesatisfactoryto

theDOll.

14. BestManagementPractices.Petitionershall implementat the

Propertyapplicablebestmanagementpracticesto reduceor eliminatesoil erosionand

groundwaterpollution andeffectdustcontrol measuresduring and after the

constructionof the Projectin accordancewith theDON’s guidelinesandshall assure

bestmanagementpracticesarefollowed by individual lot ownersthroughappropriate

deedrestrictions.

15. WaterConservationMeasures.Petitionershall implementwater

conservationmeasuresandbestmanagementpracticesfor the Projectsuchasuseof

indigenousanddroughttolerantplantsand turf, andshall incorporatesuchmeasures

into commonarealandscapeplanting.

16. EnergyConservationMeasures.Petitionershall implementinto

theProjectenergyconservationmeasuressuchasuseof solarenergyandsolarheating.

17. Air Ouality Monitoring. Petitionershall participatein an air

iuality monitoring programduring the constructionof the Projectasspecified by the

1)011.
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18. Notification of PotentialNuisances.Petitionershall notify all

prospectivebuyersand/orlesseesof the ResidentialLots of potentialodor,noiseand

dust pollution resulting from adjacentagricultural uses.

19. Hawaii Right to FarmAct. Petitioner shall notify all prospective

buyersand/orlesseesof the ResidentialLots that the Hawaii Right to Farm Act, Chapter

165, FlAW. REV. STAT., limits the circumstancesunderwhich pre-existingfarm

activitiesmayhedeemeda nuisance.

20. Preservationof Access.Theaccessrightsof native Flawaiianswho

customarilyand traditionallyhaveusedthePropertyfor accessonsiteor to other areas

for subsistence,cultural, and religious practicesshallbe preserved

21. Compliancewith Representationsto the Commission. Petitioner

shall developtheProperty in substantialcompliancewith therepresentationsmadeto

theCommission. Failure to so developthe Propertymay result in reversionof the

Propertyto its formerclassification,or a changeto a moreappropriateclassification.

22. Notice of Changeto OwnershipInterests.Petitionershallgive

noticeto the Commissionof any intent to sell, lease,assign,place in trust, or otherwise

voluntarily alter theownershipinterestsin theProperty,prior to developmentof the

Property. This Condition shallhesatisfied by thegiving of noticeonly, and shall not

requireapprovalby the Commission.This Condition shall not apply to the saleof any

ResidentialLot from andafter Final SubdivisionApproval.
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23. Annual Reports. Petitionershall timely provide without anyprior

notice,annualreportsto the Commission,OP and the Planning[)epartmentin

connectionwith thestatusof the Project,administration for themaintenanceof the

Heiauand its preservationprogram,and Petitioner’sprogressin complyingwith the

Conditions. Theannual report shallbe submittedin a form prescribedby theexecutive

officer of theCommission. The annualreport shallbe dueprior to or on the

anniversarydateof theCommission’sapprovalandentry of this Decision And Order.

23a. Upon the saleof all of the ResidentialLots andestablishmentof the

Homeowner’sAssociation,thePetitionerwill transferto theHomeowner’sAssociation

theresponsibilityof providing annual reportsto theCommission.

24. Releaseof Conditions. Petitionershall havethe right to seekfrom

theCommissionfull or partial releaseof anyof theConditionsas to all or any portion of

thePropertyupon assuranceacceptableto theCommissionof satisfactionof such

Conditions.

25. Notice of Imposition of Conditions. Within seven(7) daysof the

delivery to Petitionerof theseFindingsOf Fact,ConclusionsOf Law, And DecisionAnd

Orderfor the subjectreclassification,Petitioner(a) shall record with the Bureauof

Conveyancesof the Stateof llawaii a statementthat the Propertyis subjectto the

Conditions;and(h) shall file a copy of suchrecordedstatementwith theCommission.
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26. Recordationof Conditions. Petitioner shall record theConditions

with the Bureauof Conveyancesof the Stateof llawaii pursuantto Section15-15-92,

Flawaii Administrative Rules.
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ADOPTION OF ORDER

The undersignedCommissioners,beingfamiliar with the recordand

proceedings,herebyadoptandapprovethe foregoing ORDER this 17th dayof

May 2005. This ORDERand its ADOPTION shall takeeffectupon the

datethis ORI)ERis certified and filed by this Commission.

Done at Honolulu Hawai’i, this 17th dayof

May _____, 2005, per motion on March 3, ____________ 2005.

LAND USECOMMISSION

APPROVEDAS TO FORM

_By

Deputy AttorneyGeneral

RANDALL SA MOTO
Vice-ChairpersonandCommissioner

By______ (absent) _______ _______-

S’l’EVEN LEE MON’l’(OMERY

Vice ChairpersonandCommissioner

ST

Chairpersonand Commissioner
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Filed and effectiveon
MAY 1 7 2005

By (absent)
ISAAC FIESTA, JR.

Conimissioner

MICHAFI D IORM Y 7

Commissi oneI

______ )
By

KYONG SClM
Conimissioner

By____ __

LISA M. JUDGE
Comniissioncr

By~ ~
PETERYUKIMURA
Coinmissi oner

Certified by:

ANTHONY J.
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BEFORETHE LAND USE COMMISSION

OF THE STATE OF HAWAIi

In the matterof the Petition ) DOCKET NO. A03-745
)

of ) CERTIFICATE OF SERVICE

)
HANOHANO LL~a Hawaii Limited )
Liability Company )

)
To Amend the StateLandUse )
Agricultural District to the State Land )
UseUrban District for approximately )
28.695acresof landatKeahua,Kula, )
Island and County of Maui, Stateof )
Hawaii, bearingTax MapKey Numbers )
2-3-11:1and2-3-11:2 (SecondTaxation )
Division)

CERTIFICATE OF SERVICE

I herebycertify that acopyof the Findings Of Fact, ConclusionsOf Law,

And DecisionAnd Order For A StateLand UseDistrict Boundary Amendment,was

serveduponthe following by either hand delivery or depositing the samein the U. S.

PostalServiceby regular or certified mail asnoted:

DEL. LAURA THIELEN, Director
Office of Planning
P.O. Box 2359
Honolulu, Hawaii 96804-2359

JOHN CHANG, Esq.
Deputy Attorney General
Hale Auhau,Third Floor
425QueenStreet
Honolulu, Hawaii 96813
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MlCl-IAEL FOLEY, 1)irector

Countyof Maui, PlanningDepartment

250 SouthHigh Street
Wailuku, Hawaii 96793

BRIAN MOTO, Esq.

CorporationCounsel
Countyof Maui
250 SouthHigh Street

Wailuku, Hawaii 96793

CERT: DAVID H. NAKAMURA, Esq.
CrockettandNakamura
38 SouthMarket Street

P. 0. Box 1431

Wailuku, Hawaii 96793

MAY172005
L)ated: 1Tonolulu, Hawaii, ____________________________

Executive Officer
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