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CONSOLIDATEDBASEYARDSLLC, a Hawaii limited liability company

(“Petitioner”), filed a Petition For District BoundaryAmendmentFrom Agricultural To

Urban(“Petition”) on April 15, 2004, pursuantto chapter205, Hawai’i RevisedStatutes

(“HRS”), andchapter15-15kHawaii AdministrativeRules(“HAR”), to amendtheState

landusedistrict boundaryto reclassifyapproximately23.164acresof land atWaikapu,

Maui, Hawai’i, identifiedby Tax Map Key: 3-8-07: 89, 143, and 144 (“Property”), from

theStateLandUseAgricultural District to theStateLand UseUrbanDistrict for an

approximate35-lot light industrialsubdivision(“Project”).

The LandUseCommissionof theStateof Hawai’i (“Commission”),

havingheardandexaminedthe testimony,evidence,andargumentsof counsel



presentedduring the hearingand the Stipulated Findings Of Fad, ConclusionsOf Law,

And DecisionAnd Order amongthe parties, herebymakesthe following findings of

fact, conclusionsof law, anddecisionandorder:

FINDINGS OF FA~

PROCEDURAL MAflERS

I. On April 15, 2004,Petitioner filed the Petition. The Petition

included a Draft EnvironmentalAssessment(“DEA”) pursuant to section343-5(a)(l),

HRS, andsection11-200-6(b)(1)(A),HAR.

2. On April 15, 2004,Petitioner filed the Affidavit Of ServiceOf

Petition For District Boundary AmendmentandCertificate Of Serviceupon theStateof

Hawai’i OfficeofPlanning (“OP”), the Maui PlanningDepartment,the Maui Planning

Commission,andthe Office of the Corporation Counsel(collectively,“County”).

3. On April 19, 2004,Petitioner filed the NotarizedAffidavit Of

Mailing and CertificateOf Service.

4. On May 6, 2004, andby awrittenOrder issuedonJune 7,2004,the

Commissionagreedto be the approving agencypursuant to chapter 343,HRS, and

determined that the DEA dated April 2004warranted an anticipated finding of no

significant impact.

5. On September3, 2004, the Commissionacceptedthe Final

Environmental Assessment(“PEA”) subjectto (i) Petitioner’s revision of the PEA to
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incorporateadditionalinformation; (ii) submittalof therevisedFEA to theCommission

by September10, 2004;and (iii) review of therevisedFEA by theExecutiveOfficer of

theCommissionto confirm that theappropriaterevisionswere made.

6. On September10, 2004, Petitionerfiled a revisedFEA that

incorporatedtheadditionalinformationandcompliedwith theSeptember3, 2004,

conditionsof acceptanceof the FEA.

7. On September28,2004, the ExecutiveOfficer of theCommission

deemedthePetitiona properfiling asof September3, 2004.

8. OnOctober12, 2004, theExecutiveOfficer of theCommission

conducteda prehearingconferencein ConferenceRoom405 of theCommission,located

at 235 SouthBeretaniaStreet,Honolulu, Hawaii, with representativesof Petitioner,OP,

andCounty. Representativesof PetitionerandCountyattendedtheprehearing

conferencevia telephoneconference.

9. On October25, 2004, theCommissionissuedits FindingsOf Fact,

ConclusionsOf Law, And DecisionAnd OrderDeterminingA FindingOf No

SignificantImpactFor A StateLand UseDistrict BoundaryAmendment.

10. On October29, 2004, OPfiled its StatementOf PositionOf The

Office Of Planning. OPrecommendedapprovalof the Petition with conditions.

11. On November3, 2004, theCounty filed its PositionOf The Maui

PlanningDepartment.TheCounty’s support of thePetition wassubjectto resolutionof
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issuesrelatingto limitation of usesof theProperty,improvementsto WaikoRoad,

water,and sewer.

12. On November4 and5, 2004,theCommissionconducteda hearing

on thePetition in Makena,Maui, Hawai’i, pursuantto a public notice publishedin the

1-lonolulu Star-Bulletin and theMaui Newson October4, 2004. Enteringappearances

wereB. Martin Luna, Esq.,andRoderickFong,David Ward, andDeanFramptonfor

Petitioner;MichaelW. Foley, Directorof Planning,andMadelynS. D’enbeau,Deputy

Corporation Counsel,for theCounty;AbeMitsuda andJohnW. K. Chang,Deputy

AttorneyGeneral,for OP. No individualsprovidedpublic testimony.

13. At theconclusionof thehearingon November5, 2004, the

CommissionauthorizedPetitionerto hold its caseopento presentfurtherevidenceon

theissueof wastewaterdisposalat thenextCommissionhearingon the Petition.

14. On January14, 2005, theCommissionresumedconsiderationof the

Petition at its continuedhearingin Kahului, Maui, Hawaii. Enteringappearanceswere

B. Martin Luna, Esq., DeanFrampton,andRoderickFongfor Petitioner;JosephAlueta,

Staff Plannerwith theDepartmentof Planning,andMadelynS. D’enbeau,Deputy

CorporationCounsel,for theCounty; AbeMitsuda andJohnW. K. Chang,Deputy

Attorney General,for OP. TheCommissionheardpublic testimonyfrom Sally

Raisbeck.TheCommissionsubsequentlyclosedthe hearingon thePetition.
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DESCRIPTIONOF THE PROPERTY

15. ThePropertyis locatedin Waikapu,Maui, l-lawai’i. TheProperty

consistsof approximately23.164acres,and is identifiedby Tax Map Key: 3-8-07:89, 143,

and144.

16. The Propertyis boundedto thenorth andeastby landsdesignated

for agriculturaluses,to thesouthby WaikoRoad,and to thewestby theFong

ConstructionBaseyard.Kuihelani Highway, a Stateof Hawai’i two-way, four-lane

divided highway, is locatedfurther to theeastof theProperty.

17. WaikapuStreamis locatedapproximately0.33 miles to thesouthof

the Property. WaikapuStreamis a perennialstreamthat originatesin theupperreaches

of WaikapuValley, ultimatelydischarginginto Kealia Pondin theMa’alaeaflats.

18. A plantationreservoiris locatedapproximatelyonemile from the

Property. This reservoiris maintainedby Wailuku Agribusinessand is actively used

for sugarcanecultivation. Thereareno wetlandson theProperty.

19. Approximately12 acresof thePropertyis currentlybeingutilized

for storageof equipmentandmaterials,aswell asminor servicesin accordancewith the

conditionsof a StateSpecialUsePermit(DocketNo. SP94-387/FongConstruction)and

CountyConditionalPermitapplicableto theProperty. Theremainingportion of the

Propertyis vacantand is coveredwith kiawe treesandhuffelgrass.
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20. Feesimple ownershipof the Propertyisvestedin Petitioner, whose

businessaddressis345EastWaiko Road,Wailuku, Maui, Hawaii 96793,and whose

mailing addressis2073WellsStreet, Suite 101,Wailuku, Maui, Hawaii 96793.

21. As ownerof the Property,Petitioner hasstanding to ifie the

Petition.

22. TheUniversity of Hawaii Land Study Bureau’s DetailedLand

Classificationclassifiesthe Propertyas“E.” Thisclassificationsystemrateslands ona

scaleof “A” to “E,” reflectinglandproductivitycharacteristics.Landsdesignated“A”

are consideredto be of highestproductivity, with “E” rated landsrankedthe lowest.

23. TheProperty’s soil typeofE3 reflectssoil that isover30 inches

deep,non-stony,andexcessivelydrained. As idethifiedby the US.Departmentof

Agriculture,the soil typesunderlying the Property are ‘Ewa silty clay loam,0 to 3

percentslopes(EaA), andJaucasSand,0 to 15 percentslopes(JaC). TheEaA typeof soil

hasveryslowrunoff with nomore than a slight erosionhazard. The JaC soil typeis

characterizedby rapid permeability andvery slowto slow runoff.

24. TheProperty is listed as“Other Agricultural Land” accordingto

the Agricultural Lands of Importance to the Stateof Hawaii.

25. TheProperty is relatively flat, with slopesof approximately3

percent.
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26. The Propertyis within ZoneC of theFederalFlood InsuranceRate

Map,which is anareaof minimal flooding accordingto the FederalEmergency

ManagementAgency. In orderto addressconcernsrelating to possibleflooding of

WaikapuStream,Petitionerwill usebestefforts to encouragethe landownerto remove

a culvert to improve theflow of WaikapuStreamduring stormevents.

PROPOSALFORRECLASSIFICATION

27. ThePropertyis proposedto bereclassifiedto theUrbanDistrict

anddevelopedinto anapproximate35-lot light industrial subdivision. UndertheState

SpecialUsePermitandCounty ConditionalPermitfor theProperty,Petitionerhad

plansto sell or leaseportionsof thelandto other light industrialusers. However,the

potentialbuyersneededto financetheir land acquisitionandimprovementsovera 30-

yearperiod,and financialinstitutionswould not grantmortgagesto thembecausethere

wereno guaranteesthat thesepermitswould beextendedbeyondtheir respective

timeframes.

28. The Project’sintendedmarketwill be light industrialusersand

operations.Although thespecificusesin the Projecthavenotyet beendetermined,the

“M-l Light Industrial” zoningdesignationfor which Petitionerhasfiled an application

for changein zoningallowsvarioususespursuantto section19.24.020(A)of the Maui

CountyCode.
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29. Petitionerintendsto subdividethe Property,creatinglots ranging

in size from 10,375squarefeetto 85,502squarefeet. Theimprovedlots will eitherbe

leasedor sold to interestedusers.

30. Estimatedsalespricesfor eachfeesimple lot arecurrentlyprojected

to be in therangeof $20.00to $35.0()persquarefoot. Final salespricesand leaseprices

will dependon marketdemandandconditions. Lot salesor leaseagreementsare

anticipatedto occurover a 12 to 36-monthtime period.

31. Subdivisionimprovementsareanticipatedto commencein 2005,

and will takeapproximately12 monthsto complete.Theestimatedcostfor the

subdivisionimprovementsis $3.5 million.

32. Dependingon marketconditions,theProjectmaybe completedin

two phases.PhaseI would consistof 20 lots, utility improvements,andinternal

suhdiv~sionroads.PhaseII would consistof the remaining15 lots, with completionof

constructionanticipatedin 2009.

PETITIONER’SFINANCIAL CAPABILITY TO UNDERTAKE THE PROPOSED
DEVELOPMENT

33. Petitioner’sfinancialstatementasof December31, 2003, reflects

total assetsof $3,382,433.79.

34. Petitionerintendsto financeinfrastructureimprovementsthrough

a conventionalloan from a local lendinginstitution. Petitionerfiled a letterof interest

from CentralPacificBank to providethefinancing for the Project.
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35. Basedon Petitioner’sownershipof the Property,substantialequity

in the Property,currentfinancialposition,demandfor light industrial inventory,and

favorablefinancingfrom a local lendinginstitution,Petitionerhasthenecessary

economicability to carryout therepresentationsandcommitmentsrelating to the

Project.

STATEAND COUNTY PLANS AND PROGRAMS

36. The Propertyis currently designatedin theStateLand Use

Agricultural District, asreflectedon theCommission’sofficial map, M-5 (Wailuku).

37. The Waiiuku-KahuluiCommunityPlandesignatesthePropertyas

“Light-Industrial.”

38. The Propertyis currently zoned“Agricultural” by Maui County

zoning. Accordingly,a separateChangein Zoning applicationwasfiled with the

Countyof Maui’s Departmentof Planningfor considerationby theMaui Planning

Commissionand final actionby the Maui CountyCouncil. The requestwasmadeto

changethezoningof the Propertyto “M—l, Light Industrial” that would allow for the

subdivisionof thePropertyinto the35—lot light industrial lots asproposedby Petitioner

andwould bring thezoning into conformitywith theWailuku—KahuluiCommunity

Plan’s designationof the Property.

39. On December14, 2004, the Maui PlanningCommissionvoted to

recommendapprovalof theChangein Zoning applicationwith conditions.The
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conditionsof approvalaresetforth on pages4 through7 of the written testimonyof

Dean Frampton. This testimonyis filed asPetitioner’sExhibit No. 29.

40. The Property is not within the County’sSpecialManagementArea.

NEEDFoRTHE PROPOSEDDEVELOPMENT

41. ACM Consultants,Inc., prepareda marketstudyandanalysis

datedDecember2003for theProject. While theCentralMaui regionof Wailuku and

Kahuiui hasseengrowth in population,tourism,and theeconomyover thepastdecade,

therehasonly beena slight increasein newindustrial inventory. As a result, the

industrialoccupancyrateshavesteadilyclimbedwhile theinventoryhasdwindled.

Warehouserentsin theCentralMaui areahavealsobeensteadilyrising.

42. Thereis a needfor additional light industrial land to satisfy current

and futuredemandin Wailuku andKahului. Theadditionof new inventorywill also

helpto stabilizerent in the warehouseinventorysegmentof themarket.

SOCIO-ECONOMIC IMPACTS

43. The Projectwill benefitthesocialandeconomicwelfareof the

communityby providing additional light industrial inventory,aswell asallowing for

thedevelopmentof additional warehousespace.No significantpopulationchangesare

anticipatedasa resultof the Project. Nevertheless,Petitionerwill undertakea housing

study to address(i) the impactof the Projectuponthe currentlaborforce; (ii) the typeof

employeehousingdemandscreatedby the Project,if any; (iii) any proposedmitigation
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measuresto alleviate theimpact on theemployeehousingsituation;and (iv)

recommendationsand timeframefor implementinganyapplicableCounty housing

policy or requirementsand/or Petitioner’sproposedmitigation measures.

44. On a short-termbasis, theProjectwill havea directbeneficial

impacton the local economyduring constructionby generatingconstructionand

construction-relatedemploymentduring thebuildout of the Project.

45. Over thelong term, theProjectwill havea directandbeneficial

impactasemploymentopportunitiesfor futureownersand tenantswould becreated.

it is estimatedthat employmentfor businessoperationswould beoneemployeeper

1,000 squarefeetof light industrial floor space.This equatesto a total of approximately

72 jobs peryearbasedon a six-yearbuildout of the subdivision,which is a fraction of

theestimated1,187newjobs createdannuallyin Maui County.

46. Overthebuildout of theProject, it is anticipatedthat theProject

will infuseapproximately$76 million into theeconomy,including revenuesto theState

andCounty from increasedincome,generalexcise,andrealproperty taxes.

IMPACTS UPONRESOURCESIN THE AREA

Agricultural Resources

47. Although the Propertywas previouslyusedfor pasture,it is

presentlyfallow andundeveloped,exceptfor approximately12 acreswhich are

enrrently usedfor storageof equipmentdnd materialsandminor servicingof
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equipment. Basedon the Property’s soilcharacteristics,it hasmarginalagricultural

productivitypotential. Given the Property’slocation in proximity to existing andfuture

light industrial uses,aswell asthe Wailuku-Kahului CommunityPlan’s designationof

the Property as“Light-Industrial,” agricultural useof the Property isnot deemed

appropriate.

Flora andFauna

48. Robert W. Hobdy, Environmental Consultant, preparedabiological

resourcessurveyreport of the Property datedMarch2004.

49. Vegetationthroughout much of the Property is primarily

characterizedby buffelgrassand kiawe. There are noofficially listed threatenedor

endangeredplants~or their habits found onthe Property.

50. There arenorare, endangered,or threatenedmammal, bird, or

insectspecies,or their habitats, onthe Property.

51. The Project is not expectedto have a significant negativeimpacton

the biological resourcesofthe Property.

Archaeological/Historical/Cultural Resources

52. Aki Sinotoof the archaeologicalconsultingfinn, Aid Sinoto

Consultin& in associationwith ArchaeologicalServicesHawaii,LLC prepared an

archaeologicalinventorysurvey reportof the PropertydatedAugust2000.Thesurvey

included subsurfacetesting. Nocultural components,midden, or artifacts were
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encounteredin any of the eightbackhoetrenches. The surfacesurveyof the Property

alsodid not revealany significantcultural manifestations.

53. Basedonthe resultsof the archaeologicalinventorysurvey, no

furtherarchaeologicalwork is warrantedonthe Property.However,basedonthe

resultsof variousearlier studiesin the neighboringareas,thereis apotentialfor

isolated,undocumentedhuman burialsin portionsof the Property.Petitioner will

comply with all StateofHawaii and Countyof Maui laws andrules regarding the

preservationof archaeologicalandhistoricsitesshouldanybefound during

construction.

54. ScientificConsultant Services,Inc.,prepareda cultural impact

assessmentdatedJanuary 2004for the Project. The assessmentincluded archival and

documentaryresearch,aswell asconsultationwith individuals or organizationswith

knowledgeofthe Property, its cultural resourcesandpracticesandbeliefsrelating to or

associatedwith the Property. Sitevisits werealsomadeto the Property.Noneof the

organizationsor individuals had any knowledgeor information concerningcultural

activities occurringonthe Property.

55. Basedon thedocumentaryresearchand interviews, and

observationof the Property,the Project will not have any adverseeffectsonnative

Hawaiian traditional andcustomaryrightswhich would require protection under

Article XII, Section7, of the Hawaii StateConstitution.
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GroundwaterResources

56. Tom NanceWaterResourceEngineeringpreparedan assessmentof

thewaterresourcesdatedMarch 22, 2004, for theProject. TheProjectwill be supplied

with waterfrom an8-inchwell drilled into groundwaterwithin the Kahului Aquifer, a

9.54-squaremile areathat extendsacrossthe island’sisthmus. Groundwaterin this

aquiferoccursasa basallensresidingin the very permeableHonomanuseriesof lava

flows from theHualalaiVolcano. Over mostof the isthmus,thetop of thelensis

approximatelyfour feetabovesealevel andconsistsof potablewater.

57. TheCommissionon Water ResourceManagement(“CWRM”) has

setthesustainableyield of theKahului Aquifer at 1.0million gallonsperday(“MGD”)

basedon its estimatethat approximately2() percentof therainfall directly on the9.54-

squaremile areabecomesrechargeto theunderlyinggroundwaterandthat 44 percent

of this rechargecanhesafelypumpedby wells. Pastandpresentpumpagefrom the

Kahului Aquifer hassubstantiallyexceededthe 1.() MGD that wassetby theCWRM.

Thepresentpumpageof approximately29.8 MGD is primarily attributedto the

HawaiianCommercial& SugarCo. (“HC&S”) wells. Thequality of waterfrom the

Kahului Aquifer hasnot deteriorateddespitethepastandpresentpumpage.Basedon

Mr. Nance’sreviewof pumpagerecords,salinity recordsandsamplingof thewater,

contaminantsareat a non-detectablelevel.
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58. In addition to rainfall, the Kahului Aquifer is rechargedfrom

underfiowfrom Haleakala,which passesthroughthePa~iaAquifer into the Kahului

Aquifer with noknownhydrologicimpediment;underfiow from theWestMaui

Mountains,which movesinto the Kahului Aquifer throughtheweatheredsurfaceand

alluvium of themountains;irrigation returnflow from HC&S sugarcanefields and

otheragriculturalactivities;and leakageof Waihe’eandSpreckelsDitch flows from the

Wai’ale Reservoir.

59. it is anticipatedthat onceHC&S ceasesoperations,irrigation return

flow from its sugarcanefields will stop;however,it will also freeup anadditional

approximately26 MGD of usefrom the Kahului Aquifer. Thependingclosureof Maui

Land& PineappleCo., Inc.’s, canneryoperationsin Kahului will furtherreduce

demandupon theKahului Aquifer by approximately2 MCD. Basedon these

anticipateddecreasesin waterdemandandtheminimal water requirementsof the

Project,it is expectedthat theProjectwill haveno impacton the integrity of the Kahului

Aquifer or anyof its existinguses.

RecreationalandScenicResources

60. Therearenumerousrecreationalfacilities, park, andopenspacesin

proximity to thePropertyand theWailuku-Kahului area in general. The County—

ownedWaikapu CommunityCenter,which includesa baseballfield, basketballcourt,

and communitycenterbuilding, is locateda shortdistancefrom the Property. Two

!)oLkc~No AU~~7~ ( tisolkiated Ikis~sards IC IN~eIs

lindlnks 01 I~I, kniicIns~oiisOil ow, And Deoisinn And Oider



baseballfieldsownedby Wailuku Agribusiness,Inc., openfor useby the public, are

alsolocatedashortdistancefrom the Waikapu CommunityCenter.

61. A nearbypark with a baseballfield, basketballcoult and

playgroundequipment is locateda short distancefrom the Property near the Hale

Makana 0 Wai’ale Affordable Housingcomplex. Additional park andrecreational

facilities include ‘Lao Park, Wells Park, Wailuku Pool,Wailuku Gym, Wailuku

ElementarySchoolPark, Wailuku Community Center, Papohaku Park, WarMemorial

Athletic Complex, SakamotoPool,and KeopuolaniPark (an approximately 140-acre

regional park completewith soccerfields, baseballfields, playground equipment,

pedestrianand bike ways,andan outdoor amphitheatre).

62. Dueto the industrial nature of the Project, it will not significantly

impact anyof the foregoingexistingfacilities.

63. The scenicresourcesof the Property aredefinedby Mount

Haleakalato the eastand the WestMaui MountainsandWaikapu Valley to the west

The Project is not anticipated to have anadverseimpact upon the visual character of the

surrounding areasincethe Propertyis not part of a sceniccorridor andwill not impact

viewsfrom inland vantagepoints.
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ENVIRONMENTAL QUALITY

Noise

64. Thepredominantsourceof noisein thevicinity of theProperty

comesfrom traffic on EastWaikoRoad. Traffic on Honoapi’ilanihighway, Kuihelani

Highway,andother local roadsin thevicinity of thePropertyis a secondarysourceof

backgroundnoise. Otherintermittentbackgroundnoisecomesfrom industrialand

agriculturaloperationsonnearbyproperties.

65. Ambientnoiseconditionsmaybetemporarilyimpactedby onsite

constructionactivitiesduring theinitial constructionphaseof theProject,which will

only beconductedduring thedaytime. Noisemitigation measures,suchasequipment

mufflers, barriers,andothernoise-attenuatingequipment,will beutilized asrequired.

In caseswhereconstructionnoiseexceeds,or is expectedto exceedtheState

Departmentof Health’s(“DOH”) maximumpermissiblenoiselevels, Petitionerwill

obtainall requiredpermits from DOE-I.

66. Any temporaryimpactson noiseconditionsfrom onsite

constructionactivitiesor traffic noisedueto the Projectarenot consideredsignificant,

and arenot expectedto adverselyimpact the Propertyor surroundingareas.

67. Oncecompleted,the Projectis not anticipatedto generate

significantadversenoiseconditionsbasedon theexistingandsurroundingheavyand
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light industrial usesoccurringin the area. There are alsono existingresidential uses

surroundingthe Property.

Air Ouality

68. There are nopoint sourcesof airborneemissionswithin proximity

of the Property.While air quality is temporarily and intermittentlyimpactedby a

variety of sources,suchasdustandsmokefrom agricultural cultivation operationsto

the southand eastof the Property, and the existingandsurrounding heavyand light

industrial uses,the prevailing winds in the area quickly disperseany particulates

generatedby thesesources.

69. Air quality within the immediatevicinity of the Projectmaybe

temporarilyimpactedfrom the emissionof fugitive dustduring construction-related

activities. Theseimpactscan be minimizedthroughthe proper useofappropriate Best

ManagementPractices(“BMPs”), induding routine maintenanceofconstruction

equipmentand vehicles. Dust mitigation measureinclude: i) dustbarriers, ii) water

truckswatering unpavedwork roads and graded areasonanas-neededbasis,iii)

sprinkler systemto control dust, iv) proper maintenanceandcleaningofconstruction

equipmentand vehicles,andv) daily monitoring of dustat the Project during

construction. Petitioner and its successorswill implement mitigation measuresfor

fugitive dustcontrol required by all applicable governmentagenciesand departments.
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70. On a long—termbasis,the Projectis not anticipatedto significantly

impactair quality.

WaterQuality

71. Operationswithin the Projectwill comply with all Federal,State,

andCountyregulationsregardingthehandling,use,andstorageof anypotential

pollutantst preventleachinginto theground andflowing into anystorm drainage

systems.Stormandsurfacewaterrunoff will becapturedon the premisesand all

runoff enteringthegroundwill be first filtered treatedto removeall industrialwasteso

that no industrialpollutantswill enterthewatertable. Petitionerwill implementa

Pollution PreventionPlan (“PPP”) thatwill beappropriatelydesignedto address

potentialpollutantsassociatedwith industrialdevelopments.The PPPwill be included

in theCovenants,Conditions,andRestrictions(“CC&Rs”) for thePropertyandwill run

with theland.

HazardousWaste

72. Vuich EnvironmentalConsultants,Inc., conducteda PhaseI

EnvironmentalSite Assessment(“ESA”) in June2003 for the Property. Both site

reconnaissanceand recordsreview for the Property,aswell asthesurroundingareas,

weredone. Therewasno evidenceof any historic misuseor significantspills of

hazardousor regulatedsubstanceson the Property,exceptfor somesoil staining.

Petitionerwill work with a local contractorto cleanup surfacesoil stainingas noted in
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thePhaseI ESA. Disposalwill hedonein accordancewith applicablegovernment

standards.

ADEQUACY OF PUBLIC SERVICESAND FACILITIES

HighwaysandRoadwayFacilities

73. Austin, Tsutsumi& Associates,Inc., prepareda traffic impact

analysisreport(“TIAR”) for theProjectdatedJanuary20, 2004,andSupplementNo. 1

to theTIAR, datedDecember1, 2004. Thepurposesandobjectivesof theTIAR were to

identify theindividual andcumulativetraffic impactsof theProjectandprovide

recommendationsconcerningmitigation measures.Thefollowing intersectionsarein

the studyareaandwere analyzedin theTIAR: Honoapi’ilaniHighway at WaikoRoad,

KuihelaniHighway at WaikoRoad,andWaiko Roadat Wai’ale Road.

74. Accessto thePropertywill be from Waiko Road,which is a two-

laneCountycollectorroadwaythat connectsHonoapi’ilaniHighway andKuihelani

Highway. Thereis a weight limit of 10,000poundsfor vehiclesenteringandexiting

Waiko Roadvia its intersectionwith Honoapi’ilani,Highway. Petitionerwill install a

concreteislandat the Property’sexit to discouragevehiclesexceeding10,000pounds

from making a right turn Onto Waiko Road.

75. Theyears2006 and2009wereusedasthedesignyearsfor the

Project. Backgroundtraffic projectionswere preparedfor 2006 and2009conditions

without the Projectto establisha basecondition for assessingtheimpactsof the Project.
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Included with the TIAR wasa Levelof Service(“LOS”) analysis. LOS is aqualitative

measureusedto describethe conditionsof traffic flow rangingfrom free-flow

conditions,LOS A, to congestedconditions, LOSF. The 2000Highway CapacityManual

(HCM2000) methodsfor calculating volume-to-capacityratios, delays,and

correspondinglevelsofservicewereutilized in the TIAR.

76. Trip generationestimatesthe total number ofvehiculartrips

producedby a givenland use. Trip ratescontainedin the nationally published ITE Trip

Generation,7th Edition,wereusedto estimatethe number of trips generatedby the

Project. Basedon the trip generation rates,it wasestimatedthat the Projectwill

generateapproximately210 tripsduring the morning peakhour and approximately225

trips during the afternoonpeakhour.

77. Except for the intersectionof Honoapi’ilani Highway at Waiko

Road, the Projectwill not have asignificantimpact ontraffic conditionsat the study

intersections.As for the intersectionof Honoapi’ilani Highway atWaiko Road,

signalization of this intersectionis warrantedevenwithout the traffic generatedby the

Project. Without signalization at this intersection,the Waiko Road eastboundand

westboundtraffic isat LOS F and LOS E, respectively,during the AM andPM peak

hoursof traffic. With the signalization, all of the TIAR’s study intersectionswill operate

at LOS C or betterwith the Project, exceptfor westboundtraffic at the Honoapi’ilani
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Highway/WaikoRoad intersection,which will operateat LOS D during theAM and

PM peakhoursof traffic.

78. TheTIAR also) recommendedthat theintersectionof Waiko Road

and the Projectbe two-waystop-controlled andcontainaneastboundshared

through/left-turnlane,a westboundsharedthrough/right—turnlane,anda shared

southboundright-turn/left-turnlane. Petitionerhasagreedto follow these

recommendations.

WaterService

79. Currently,waterserviceto thePropertyis providedby anexisting

8-inchwell, identified by StateNumber5129-02.Well 5129-02is drilled into

groundwaterwithin theKahului Aquifer. Well 5129-02will beutilized asaback-up

watersourcefor the Project. Petitionerwill constructanewwell on thePropertythat

will beusedastheprimarywatersourcefor theProject. Like Well 5129-02,this new

well will bedrilled into groundwaterwithin theKahului Aquifer.

80. Although the Countyof Maui, Departmentof WaterSupply,

eslimatedthe anticipateduseof water for theProjectto beapproximately139,00()

gallonsperday(“gpd”), that figure wascalculatedbasedon a conservativeprojected

wateruseof 6,00() gpd peracre. Basedon a projectedwateruseof 3,00()gpd peracre,

which is a figure usedby theCity andCountyof Honolulu,Countyof Hawaii, and

Countyof Kaua’i, coupledwith theproposedlight industrialusesof the Property,the
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domesticwaterdemandfor the Projectis anticipatedat approximately60,000gpd. The

fire flow demandfor thelight industrialdevelopmentis 2,000 gallonsperminutefor a

2-hourduration. To accommodatetheProject’swaterdemand,Petitionerwill construct

a 326,000-gallonstoragetankon thePropertyandinstall ancillaryboosterpumpsto

meetthedomesticwatersystemand fire systemrequirementsfor the Project. Petitioner

will install “dry” waterlinesandstuboutswithin the subdivision’sroadwaysto

accommodateanyfutureconnectionto Countywaterservice.

81. The proposeddraw of 60,000gpd will haveno significantadverse

impacton theintegrity of the Kahului Aquifer or anyof its existinguses. Also, a

proposeddrawof doublethis amountwill haveno significantadverseimpacton the

integrity of the aquifer.

WastewaterDisposal

82. OtomoEngineering,Inc., prepareda preliminaryengineering

reportdatedAugust2004 for theProject. As theProjectprogressesandbuilding

permitsareappliedfor, thebuilding permitapplicantwill be requiredto submitthe

designof theaerobicIWS to DOH, which hasreview andapprovalauthority.

Individual aerobicwastewatersystems(“aerobic IWS”) will heusedfor the treatmentof

wastewaterfor eachlot in the Project. EachaerobicIWS is requiredto strictly adhereto

DOll regulations. As the Projectprogressesandbuilding permitsareapplied for, the

building permitapplicantwill he required to submit thedesignof theaerobicIWS to
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DOH, whichhasreviewand approval authority. In the eventDOH doesnot approve

the aerobic IWS, Petitioner shall connectto the County ofMaui’s Wailuku-Kahului

SewageSystem.

83. Petitioner will constructacentralizedleachfield andinternal sewer

linesto disposeof effluent from the aerobicIWS servicingeachlot onthe Property.

Petitioner will alsoconstruct“dry” linesandstuboutsto allow for future County of

Maui sewerhook up.

84. Petitioner and/or eachindividual lot owner(s)will developa

WastewaterTreatment SystemMaintenanceAgreementbefore constructingupon or

occupyingany portionof the Property, thatwill provide for safeandeffectiveoperation

andmaintenanceof the aerobicunit(s). The MaintenanceAgreementwill requirea

contract with awastewaterprofessionalto regularly inspect,maintain, and certify that

the aerobicIWS installedonthe Property isoperating correctly. Necessaryrepairswill

be performedpromptly and record of repairs will bekept. Petitioner will include this

requirement in the conditionsof saleor leaseofany lot and/or parcel of the Property.

85. The ownerof the aerobic IWS will certify with DOH thatthe

aerobicMS will be operatedand maintainedin accordancewith all of the provisions of

the operation and maintenancemanualdevelopedpursuant to chapter 11-62of the

DOH’s administrative rules. The certification will include that upon thesaleor transfer

of ownershipof the aerobic IWS, the saleor transfer will include the appropriate
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transferdocumentsandprovisionsbinding thenewownerto theoperationand

maintenancemanual.

Drainage

86. Otomo Engineering,Inc., prepareda preliminarydrainagereport

datedAugust2004for theProject. Theconsultantsubsequentlyrevisedtheproposed

drainagesystemfor the Projectfrom that describedin thereport. The presentrunoff

from thePropertyfor a 50-year i-hour stormis estimatedto be 19.1 cubic feetper

second(“cfs”). Theestimatedpost-developmentrunoff from thePropertyfor a 50-year

i-hour stormis 57.2 cfs,which is a 38.1 cfs increasefrom pre-developmentconditions.

87. TheProjectwill beservicedby a centralizeddrainagesystem.

Onsiterunoff will becollectedby curb inlet catchbasinslocatedat appropriateintervals

within theProject’s roadways.Drain linesfrom thecatchbasinswill conveythe runoff

to anundergroundperforatedpipe system.Runoff that sheetflows acrosstheProperty

will sheetflow lnto an on—grounddetentionbasin,which will be locatedalongthe

easternboundaryof theProperty. Thecentralizeddrainagesystemwill beadequateto

accommodateany increasein runoff from thePropertyresultingfrom a 50-year— 1-

hourstorm in accordancewith theCounty of Maui’s drainagestandards.TheProject

will not haveanadverseeffecton adjoiningor downstreamproperties.

88. Petitionerwill implementthePPPprior to thesaleof any lots of the

Property that will heapprovedby DOH andappropriatelydesignedto address

Docket N,y A04-718(on~oIidatcdDa~c~ardsIII ‘ace 25

I
7

indiio~s01 act, Conclncionc01 ia~v,And Decision And Order



potentialpollutantsassociatedwith industrialdevelopments.To theextentpossible,all

stormandsurfacewaterrunoff will becapturedon thepremisesand all runoff entering

thegroundwill be first filtered treatedto removeall industrialwasteso that no

industrialpollutantswill enterthewatertable.

89. Petitionerwill hesubjectto andprepareCC&Rs for theProperty

andeachlot into which thePropertymaybesubdividedto containspillsand prevent

materialsassociatedwith industrial usesattributableto) the operationsof the Property,

or any lot on the Property,including petroleumproducts,chemicals,or other

pollutants,from leachingor draining into) thegroundor subsurfacestormdrain

collectionareas.Saidcovenantswill besubjectto theapprovalof DOH.

90. Subdivisionimprovementswill includestructuralBMPs to) prevent

anyand all pollutantsthat maybe associatedwith industrial industriesfrom being

releasedinto theenvironment,including groundwater.StructuralBMPs will include,

butwill not be limited to), detentionponds,subsurfaceperforateddrainagesystems,

andstormwaterfiltration unitsdesignedto containand removeindustrial

contamination.

Solid WasteDispcsal

91. The Projectis estimatedto) generate2.5 tonsof solid wasteperday.

The Project’ssolid wastewill becollectedby privatecompaniesretainedby individual

lots ownersof the Property,andhauledto theCentralMaui Landfill, which has
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adequatecapacity to accommodatethe Project. Petitioner will developa solid waste

managementplan.

Schools

92. Schoolsin the Wailuku region include Wailuku ElementarySchool

(GradesK to 5), ‘lao Intermediate School(Grades6 to 8), andBaldwin High School

(Grades9 to 12). Schoolsin the KahuluiareaincludeLihikai andKahului Schools

(GradesK to 5), Maui Waena IntermediateSchool(Grades6 to 8), andMaui High

School(Grades9 to 12).

93. Due to the industrial nature of the Project~it is not anticipated that

therewill beany adverseimpactsto the area’sschools.

PoliceandFire Protection

94. Policeservicesfor the Wailuku-Kahului area,induding Waikapu,

are provided by the County Departmentof Police,with its main headquarterslocatedat

55 MahalaniStreet in Wailuku.

95. Fire protection for the Wailuku-Kahuluiarea,including Waikapu,

which encompassesfire prevention,suppression,rescue,andemergencyservices,is

provided by the County Department of Fireand Public Safety,with stations locatedin

Wailuku onKinipopo Street, andin Kahului onDairy Road.
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96. TheProjectwill not resultin anyextensionof theexistingservice

arealimits for police or fire emergencyservices,andwill not adverselyimpactservice

capabilities.

Medical Services

97. Maui Memorial Medical Center,locatedbetweenWailuku and

Kahului, is theoniy major medicalfacility on theislandof Maui. Acute, general,and

emergencycareservicesareprovidedby the196-bedfacility. TheProjectis not

anticipatedto adverselyimpactthe capabilitiesof thefacility astheProjectwill not

extendtheexistingservicearealimits for emergencyservices.

ElectricandTelephoneService

98. Maui ElectricCompany,Ltd. (“MECO”), andVerizonHawaii

provideelectricaland telephoneservices,respectively,to theProperty.

99. An existingelectricaltransmissionsystemlocatedwithin an

easementgrantedto) MECO traversesinsidethe southernboundaryof the Property.

100. Theproposedelectricaland telephonedistributionsystemsto) the

Propertywill be installedoverheadfrom the existingo)verheadfacilities locatedto the

westof theProperty. All electricaland telephonesystemswithin theProjectwill he

installedin accordancewith the utility companiesrules and regulations.
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COMMITMENT OF STATE FUNDS AND RESOURCES

101. The Projectwill includetheconstructionof privatewaterand

wastewatersystems.Noadverseimpactsto) public waterandwastewatercapacities

and facilities areanticipated. TheProjectis also)not expectedto significantly impact

public services.The Projectwill havea directbeneficialeffecton thelocal andState

economythroughincreasedemploymentopportunitiesandfiscalbenefits,including

additional income,generalexcise,and realpropertytax revenues.Governmentcosts

incurredasa resultof theProjectarenot expectedto) exceedthe revenuesderived.

CONFORMANCETO THE URBAN DISTRICT STANDARDS

102. Although the Propertyitself is not characterizedby “city-like”

concentrationsof people,structures,streets,urbanlevel of services,andotherrelated

land uses,thePropertyis in proximity to) landscharacterizedby such“city-like”

concentrationsof people,structures,streets,urbanlevelsof service,andotherrelated

land uses.Westof thePropertyareadditionalindustrial usessuchastheproposed

Waiko Baseyard(including theBrewerEnvironmentalwarehouse),which is situated

within the UrbanDistrict, aswell asthe PongConstructionBaseyard.The Maui Scrap

Metal facility is also) locatedalongWaikoRoad, approximately0.1 mile westof the

Property. Further, the light-industrial usesof the Propertyareconsistentwith the long-
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term land usegoalsof the CountyGeneralPlan andWailuku-Kahului Community

Plan.

103. The Propertyis locatedapproximately 1.1miles to the eastof

Waikapu Town, whichcontainsasmallnodeof commercialuses,andis within 5.0

milesof the town of Wailuku, which is the County’s seatof governmentanda centerof

trading andemployment. Waikapu andWailuku containavariety ofsingle-family

residential,commercial,andrecreationaluses.

104. TheProjectwill not result in an increaseddemandonschoolsand

parks. The individual lotsof the Property will beadequatelyservicedby individual

wastewatersystems,solid wastecollectionand disposal, drainage, water, roads, public

utilities, andpolice andfire protection.

105. The areaofthe reclassificationrequestencompasses23.164acresfor

intendedlight industrial use. Developmentofthe Property will not significantlyaffect

reserveareasfor foreseeableurban growth. Additional area for light industrial useand

future urbangrowth is provided to the westof the Property asshownby the Wailuku-

Kahului Community Plan.

106. TheProperty hasa satisfactorytopography for the proposeduse,

drainage, andsoil conditions,andis free from the dangerof flood, tsunami and

unstablesoilconditions, andisnot affectedby any other adverseenvironmental
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conditio)nsthat would renderit unsuitableor inappropriatefor the proposed

development.

107. The reclassificationof thePropertyis consistentwith theobjectives

and policies of theGeneralPlanof theCountyof Maui 1990 Updateandis designated

by theWailuku-KahuluiCommunityPlan for light-industrial use.

108. Given theProperty’s“Light-Industrial” designationby the

Wailuku-KahuluiCommunityPlan,and its location in proximity to) industrialuses,the

Propertyis in an appropriateareafor extendingtheseuses.

109. Developmentof thePropertywill not contributetoward scattered

spoturbandevelopment.ThePropertyis in proximity to existing industrialuses,such

astheWaiko Baseyard,Maui ScrapMetal, and the FongConstructionBaseyard.The

Projectwill not necessitateunreasonablepublic investmentin infrastructuralfacilities or

public services.

110. ‘Fhe Propertydoesnotconsistof landshavinga slopeof 20 percent

ormore.

CONFORMANCEWITI-I THE GOALS, OBJECTIVES,AND POLICIESOF THE
FIAWAI’l STATE PLAN; RELATIONSHIPWITH APPLICABLE PRIORITY

GUIDELINES AND FUNCTIONAL PLANS

111. Thereclassificationof the Propertyand the Projectare in

conforniancewith thefollowing goals,objectives,policies,andpriority guidelinesof the

Hawai’i StatePlan,chapter226, FIRS, including the following:
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Section226-4State ~

Section226-4(1): “A strong,viable economy,characterizedby stability,
diversity, andgrowth, thatenablesthe fulfillment of the needsand
expectationsof Hawaii’s presentand future generations.”

Section226-4(2): “A desiredphysicalenvironment, characterizedby
beauty,cleanliness,quiet, stablenatural systems,anduniqueness,that
enhancesthe mental andphysicalwell-being of the people.”

Section226-4(3): “Physical,social, andeconomicwell-being, for
individuals and familiesin Hawaii, thatnourishesa senseof community

responsibility, of caring, and ofparticipation in community life.”

The Project will contribute toward attainmentof thesethreegoalsby: 1)

providing direct and indirect short and long-term employmentopportunities for

residentsof Maui; 2) generating increasedStateandCountytax revenues;3)

contributing to the stability, diversity, andgrowth of localandregionaleconomies;and

4)minimizing the impactof the physicalenvironmentof the Property.

Section226-5ObjectivesandPoliciesfor Population

Section226-5(b)(2):“Encourage an increasein economicactivities and
employmentopportunitiesonthe neighbor islandsconsistentwith
community needsanddesires.”

Section226-5(b)(3): “Promote increasedopportunities for Hawaii’s
peopleto pursuetheir socio-economicaspirations throughout the
islands.”

Section226-6ObjectivesandPoliciesfor the Economy - In General

Section226-6(a)(1): “Increased anddiversified employmentopportunities
to achievefull employment, increasedincomeandjob choice,and
improved living standards for Hawaii’s people.”
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Section226-6(a)(2): “A steadilygrowmganddiversified economicbase
that is not overly dependenton a few industries,and includesthe

developmentandexpansionof industrieson theneighborislands.”

TheProjectwill provideeconomicandemploymentopportunitiesfor the

populationof Maui andneighborislandsin the wayof neededadditional light

industrial inventory in theCentralMaui region, andwill allow for theexpansionand

possiblecreationof newbusinessventuresto employislandresidents.

Section226-103EconomicPriority Guidelines

Section226-103(a)(i): “Seek avariety of meansto increasetheavailability
of investmentcapital for newandexpandingenterprises.

(A) Encourageinvestmentswhich:

(i) Reflectlong termcommitmentsto theState;

(ii) Relyon economiclinkageswithin thelocal economy;

(iii) Diversify the economy;

(iv) Reinvestin the local economy;

(v) Are sensitiveto) communityneedsandpriorities; and

(vi) Demonstratea commitmentto) managementopportunitiesto

Flawai’i residents.”

Section226-104PopulationGrowthandLand ResourcesPriority
Guidelines

Section226-104(b)(1): “Encourageurbangrowthprimarily to existing
urbanareaswhereadequatepublic facilities arealreadyavailableor can
beprovidedwith reaso)nablepublic expenditures,andawayfrom areas
whereother importantbenefitsarepresent,suchasprotectionof

impo)rtantagriculturalland or preservationof lifestyles’.”
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Section226-104(b)(2): “Make availablemarginalor nonessential
agricultural landsfor appropriateurbanuseswhile maintaining

agriculturallandsof importancein the agriculturaldistrict.”

TheProjectwill diversify the economyby providingexpansion

opportunitiesfor light industrialbusinesses.TheProjectwill also)encourageurban

growthin anexistingurbanareawherethereareexistingheavyand light industrial

usesoperatingin proximity to) theProperty. Further,the reclassificationfrom

“Agricultural” to) “Urban” will makeavailablemarginalagricultural landsfor light

industrial useswhile retaininglandswith higherproductivitypotential for agricultural

purposes.

112. The reclassificationof thePropertygenerallyconformsto the

Agricultural, Transportation,andEmploymentFunctionalPlans.

CONFORMANCE WITH COASTAL ZONEMANAGEMENT OBJECTIVESAND

POLICIES

113. Theproposedreclassificationof thePropertygenerallyconformsto

theobjectivesandpoliciesof theCoastalZoneManagementProgram,chapter205A,

I—IRS. The Projectis not coastaldependentandappropriatelyaddressesotherCoastal

ZoneManagementresourceparameters.in particular,theProjectwill not adversely

impactany coastalecosystems,beaches,or marineresources.No) views orvistasto and

along the shorelinewill he impaired. The Propertyis within areasof minimal flooding.

All gradingandothersiteimprovementswill complywith the requirementsof the

FederalFlood InsuranceProgramandall StateandCounty laws. Drainage
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improvementswill beadequatelyplannedandconstructed,and wastewatergenerated

by the Projectwill becollected,treated,and disposedof in accordancewith all

applicablestatutes,ordmances,and regulations.

RULING ON PROPOSEDFINDINGSOF FACT

Any of theproposedfindings of factsubmittedby Petitioneror theother

partiesto this proceedingnot alreadyruled uponby the Commissionby adoption

herein,or rejectedby clearlycontrary findings of factherein,areherebydeniedand

rejected.

Any conclusionof law improperlydesignatedasa finding of factshould

bedeemedor construedasa conclusionof law; any findingof fact hereinimproperly

designatedasa conclusionof law shouldbedeemedor construedasa finding of fact.

CONCLUSIONSOF LAW

1. Pursuantto) chapter205, HRS,andthe Commission’sRulesunder

chapter15-15, HAR, andupon considerationof theCommission’sdecision-making

criteriatinder section205-17,FiRS, theCommissionfinds upon aclearpreponderanceof

theevidencethat thereclassificationof the Property,consistingof approximately23.164

acresof land at Waikapu, Maui, Hawai’i, identifiedasTax Map Key: 3-8-07: 89, 143, and

144, from the StateLand UseAgricultural District to) theStateLand UseUrbanDistrict,

for the developmentof the Project,and subjectto) theconditions in theOrderbelow,

confo)rmsto) thestandardsfor establishingthe Urban District boundaries,is reasonable,
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not violative ofsection205-2,HRS, and isconsistentwith the poflciesandcriteria

establishedpursuant to sections205-16,205-17,and 205A-2,FIRS.

2. Artide XII, Section7, of the Hawai’i Constitutionrequiresthe

Commissionto protectnativeHawaiian traditional andcustomaryrights. TheState

reaffirmsand shallprotectall rights, customarilyandtraditionallyexercisedfor

subsistence,cultural, andreligiouspurposesandpossessedby ahupua’a tenantswho

aredescendantsof nativeHawaiianswho inhabitedtheHawaiianIslands prior to 1778,

subjectto the right of the Stateto regulate suchrights.

3. Basedonthe archaeologicalinventory surveyof the Propertyand

earlier surveysofneighboringareas,thereis a potential for isolated,undocumented

humanburialsin portionsof the Property. Should any resourcesbe foundduring

construction, Petitioner will complywith all Stateand Countylaws andrules regarding

the preservationof archaeologicaland historic sites.

4. Basedonthe cultural impact assessmentpreparedfor the Project,

the Projectwill not haveany adverseeffectsto nativeHawaiiantraditional and

customary rightswhich would require protection under Article XII, Section7, of the

Hawaii State Constitution.

5. Article XI, Section1, of the Hawaii Constitution requires the State

to conserveandprotectHawai’i’s natural beautyandall natural resources,including

land, water, air, minerals, andenergysources,and to promotethe developmentand
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utilization of theseresourcesin amanner consistentwith theirconservationandin

furtherance of the self-sufficiencyof the State.

6. There are no threatenedandendangeredspeciesof flora andfauna

or speciesof concernin or onthe Property.

7. The ambientair quality of the Property will be impacted in the

short term by fugitive dustandemissiqnsfrom engineexhaustsduring construction of

the Project. Petitioner will implement all requiredmitigation measuresfor fugitive dust

andexhaustemissions.

8. The Project’s long-term impactsto air quality will be minimal, and

mitigation measuresare probably unnecessaryandunwarranted.

9. TheProject’swater demandswill havenosignificant adverse

impact onthe integrity of the Kahului Aquifer or any of its existinguses.

10. Article XI, Section3, of the HawaiiConstitutionrequires the State

to conserveandprotectagriculturallands,promotediversifiedagriculture,increase

agricultural self-sufficiency,andassurethe availability of agriculturally suitable lands.

11. TheProperty consistsof marginal agricultural landand is not

currently usedfor agriculture. The Project will not haveasignificant impact on

ajiculture in Maui or in the State asthe reduction of theseagricultural lands in

comparisonto the total acreageof agricultural landsin Maui and in the Stateis

minimal.
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DECISION AND ORDER

IT IS FTEREBYORDEREDthatthe Property,consistingof approximately

23.164acresof landin theStateLand UseAgricultural District at Waikapu,Maui,

Hawai’i, identified asTax Map Key: 3-8-07:89, 143, and 144, andapproximatelyshown

on Exhibit “A,” attachedheretoandincorporatedby referenceherein,shallbeand is

herebyreclassifiedto theStateLandUseUrbanDistrict, andtheStateland usedistrict

boundariesshallbeamendedaccordingly.

Baseduponthefindings of factandconclusionsof law statedherein,it is

herebydeterminedthat thereclassificationof thePropertywill not significantly affect

or impair thepreservationor maintenanceof naturalsystemsandhabitatsor thevalued

cultural,historical,agricultural,andnaturalresourcesof thearea.

IT IS HEREBY FURTHERORDEREDthat the reclassificationof the

Propertyfrom theStateLandUseAgricultural District to theStateLandUseUrban

District shallbesubjectto thefollowing conditions:

1. Affordable Housing. Within 180 daysof this decisionandorderor

prior to thePetitionerspresentationto theappropriatecountycouncilcommitteefor a

changein zoning,whicheveris sooner,Petitionershallcompleteandsubmitto the

Commissionfor its approval,with copiesto theCountyof MauisDepartmentof

PlanningandStateOfficeof Planning,a housingstudythat addressesthefollowing:

i. The impact the Projectwill haveon thecurrentlabor force;
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ii. The typeof employeehousingdemandsthatwill be createdby the

Project,if any;

iii. Any employeehousingpolicy adoptedand in placeby theCounty

of Maui for commercialandindustrialdevelopments;

iv. Theproposedmitigation measuresto alleviatetheimpacton the

employeehousingsituation;and

v. Recommendationsand timeframefor implementinganyapplicable

Countyof Maui housingpolicy (in placeat the time of this study)or requirements

and/orPetitioner’sproposedmitigation measures.

Within 150 daysof approvalof thehousingstudyby theCommission,

Petitionershallsubmit to the Commissiona copyof anexecutedaffordablehousing

agreemententeredinto with the DHEICor appropriateagencyor department.Said

agreementshall includethe termsandconditionsconcerningimplementationof the

mitigation measuresand timelineapprovedby the Commission.

2. Traffic Impact Mitigation. Petitionershall fund up to 50 percentof

thecost for improvementsfor thesignalizationof~~~T()1~()api’i1aI~iHighwayat EastWaiko

Roadasdeterminedby theStateDepartmentof Transportation. As a condition of the

Commission’sdistrict boundaryamendmentapprovalfor SpencerHomes,Inc., Docket

No. A04-750,SpencerHomes,Inc. is responsiblefor the remaining50 percentof thecost

for improvementsfor thesignalization. Specificcostsharearrangementsshall he
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determinedbetweenPetitionerandSpencerHomes,Inc. Petitioner’sfunding of the

foregoingimprovementsshallhedeemedsatisfactorymitigation for theProject’slocal

andregional traffic impacts.

3. Hawai’i Right to Farm Act. Petitionershall notify all prospective

buyersand/orlesseesof the Propertythat the l—lawai’i Right to Farm Act, chapter165,

HRS, limits thecircumstancesunderwhich pre-existingfarm activitiesmaybedeemed

anuisance.

4. Notification of Potential Nuisances.Petitionershallnotify all

prospectivebuyersand/orlesseesof the Propertyof potentialodor,noise,anddust

pollution resultingfrom adjacentagriculturaluses.Thenotification shallbe includedin

the covenants,conditions,andrestrictionsfor thePropertywhich shall run with the

land.

5. Drainage Improvements. Petitionershallcomplywith drainage

improvementsasrequiredby appropriateStateandCountyagencies.To theextent

possible,stormandsurfacewater runoff shallbecapturedon theProperty. Petitioner

shallbesubjectto andpreparecovenants,conditions,andrestrictionsfor the Property

andeachlot into which the Propertymaybesubdivided,to containspills andprevent

materialsassociatedwith industrial usesattributable to theoperationsof theProperty,

including petroleumproducts,chemicalsor otherpollutants from leachingordraining

into theground or subsurfacestorm drain collection areas.Said covenants,conditions,
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and restrictionsshallbesubjectto approvalby theStateDepartmentof Health,and

documentedin the Pollution PreventionPlan (“PPP”). Petitionershall fund thedesign

andconstructionof the centralizeddrainagesystemrequiredasa resultof the

developmentof the Propertyto the satisfactionof appropriateStateandCounty

agencies.

6. BestManagement Practices. Petitioner shall implementBest

ManagementPractices(“BMPs”), includinga PPP,to protectsurfaceandgroundwater

resources.TheBMPs andPPPshallbedesignedto minimize infiltration and runoff

from constructionandvehicleoperations,reduceor eliminatesoil erosionand

groundwaterpollution, and implementdustcontrolmeasuresduring andafterthe

developmentprocessin accordancewith StateDepartmentof Healthguidelines.

7. Hazardous Materials. Storageand/ordisposalof hazardous

materialsshallbeapprovedby theStateDepartmentof I lealthprior to their

establishmenton theProperty.

8. Water Service. A privatewatersystemshallbedevelopedfor the

Propertywhich shallbeapprovedby theStateDepartmentof Health,SafeWater

Drinking Division, and theStateDepartmentof Landand NaturalResourcesfor well

drilling andpumpinstallationrequirements.Petitionershall constructinternalwater

lines in accordancewith County of Maui standardsand will include a stubout for

future connectionif andwhenCounty of Maui waterservicebecomesavailableto the
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Property. At suchtime, Petitionerand/orits successorsshallapply to theCountyof

Maui, Departmentof WaterSupply, for connectionand service.

9. WastewaterFacilities. Petitionershallcomply with wastewater

systemimprovementsasrequiredby theStateDepartmentof Health. Petitionershall

constructa centralizedleachfield andinternalsewerlinesto disposeof effluent from

the aerobicindividual wastewatersystemservicingeachlot on theProperty. Petitioner

shallconstructinternalsewerlinesin accordancewith Countyof Maui standardsand

will includea stubout to allow for futureconnectionto theCountyof Maui wastewater

system~~iftheDOH doesnot approvetheproposedcentralizedleachfield andaerobic

IWS during thesubdivisionprocessor whensuchservicebecomesavailableatthe

subjectproperty.

10. Solid Waste. Petitionershall complywith solid wastedisposalas

requiredby the Countyof Maui Departmentof PublicWorksandEnvironmental

Management.

11. Energy ConservationMeasures. Petitionerandits successors,

wherefeasible,shall implementenergyconservationmeasuresLsuchasuseof solar

energyandsolarheatingLand incorporatesuchmeasuresinto the Project.

12. Civil Defense.Petitionershall fund andconstructor provideits

fair shareof thecostof adequatecivil defensemeasuresservingthe Propertyas
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determinedby the Stateof Hawai’i Departmentof Defense,Officeof Civil Defense,and

CountyCivil DefenseAgency.

13. Unidentified Archaeological Finds. In accordancewith the

existingmonitoringplanfor theProperty,Petitionerand/orits successorsshall stop

work in theimmediatevicinity should anyarchaeologicalor burial siteshefound.

Petitionerand/orits successorsshall immediatelynotify the Historic Preservation

Division, andcomply with the requirementsof chapter6E, HRS, andapplicable

regulations.

14. Withdrawal of SpecialUsePermit. Petitionershall file a request

with theCountyof Maui PlanningDepartmentto withdraw theLand UseCommission

SpecialUsePermit issuedunderLUC DocketNo. SP94-387/FongConstructionwithin

oneyear from theissuanceof this DecisionandOrder.

15. Compliance with Representationsto the Commission. Petitioner

shalldevelopthePropertyin substantialcompliancewith representationsmadeto the

Commission.Failureto sodevelopthe Propertymayresultin reversionof theProperty

to its formerclassification,or changeto a moreappropriateclassification.

16. Annual Report~.Petitionershall timely providewithout any prior

notice,annualreportsto the Commission,theOffice of Planning,and theCounty of

Maui PlanningDepartmentin connectionwith thestatusof the ProjectandPetitioner’s
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progressin complying with theconditionsimposedherein. Theannualreportshallbe

submittedin a form prescribedby the ExecutiveOfficer of theCommission.

17. Noticeof Changeto Ownership Interests. Petitionershallgive

notlceto theCommissionof any intentto sell, lease,assign,placein trust,or otherwise

voluntarily alter theownershipinterestsin theProperty,prior to developmentof the

property.

18. Releaseof Conditions. TheCommissionmay fully or partially

releasetheconditionsprovidedhereinasto all or anyportionof thePropertyupon

timely motion andupon theprovisionof adequateassuranceof satisfactionof these

conditionsby Petitioner.

19. Notice of Imposition of Conditions. Within seven(7) daysof the

issuanceof theCommission’sDecisionandOrderfor the subjectreclassification,

Petitionershall (a) recordwith theBureauof Conveyancesa statementthat the Property

is subjectto conditionsimposedhereinby the Land UseCommissionin the

reclassificationof the Property,and (b) shall file a copyof suchrecordedstatementwith

theCommission.

20. Recordation of Conditions. Petitionershall recordtheconditions

imposedhereinby the Commissionwith the Bureauof Conveyancespursuantto

section15-i5-92, LIAR.
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ADOPTiON OF OR[)ER

TheundersignedCommissioners,beingfamiliar with therecordand

proceedings,herebyadoptan~~dapprovethe foregoingORDER this 24th dayof

May ~, 2005. This ORDERand its ADOPTION shall takeeffect upon the

datethis ORDER is certified and filed by this Commission.

Doneat HOflOlulu llawai’i, this ~th dayof May ______

2005, per motion on March 3, ______ , 2005.

LANI) USECOMMISSION
APPROVI I) AS 10 I ORM Sj4~9~01 1 l~WAII

_ ___ __

DeputyAttorneyGeneral P. ROY CATALANI
ChairandCommissioner

)AI I SAl UMOIO
Vice—ChairandCommissioner

By ~ -~L~
511 VI N Ill MON IGOMI RY
Vice—ChairandCommissioner
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Filed andeffectiveon:
MAY 2 4 2005

Certifiedby:

ISAAC FIESTA,JR. d
Commissioner

By

MICHAEL FORM Y
Cornmissioner

By~

KYONG-SU lM
Cornmissioner

By ,t~
LISA M. JUDGE

Commissioner

By

PETERYUKIMURA
Cornmissioner

ANTHONY J. F(J~YIING V
ExecutiveOfficer
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BEFORETHE LAND USECOMMISSION

OF THE STATEOF HAWAI’i

in TheMatter Of ThePetition Of ) DOCKET NO. A04-748

CONSOLIDATED BASEYARDSLLC ) CERTIFICATEOF SERVICE

To AmendTheAgricultural. Land Use )
District Boundaryinto TheUrbanLand )
District For Approximately23.164Acres)
Of Land At Waikapu,Maui, Hawaii, )
Tax Map Key: 3-8-07:89, 143, and 144 )

CERTIFICATEOF SERVICE

I herebycertify that a copyof theFindingsOf Fact,ConclusionsOf Law, And

DecisionAnd Orderwasserveduponthefollowing by eitherhan.ddelivery or

depositingthesamein the U. S. PostalServiceby regularorcertified mail asnoted:

DEL. LAURA H. THIELEN, Director

Office of Planning
P. 0. Box 2359
l---lonolulu, Hawaii 96804-2359

JOHNCETANG, Esq.
DeputyAttorneyGeneral
HaleAuhau,Third Floor
425 QueenStreet

I lonolulu, Hawaii 96813
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MICHAEL FOLEY, Director

Countyof Maui, PlanningDepartment
250 SouthHigh Street

Wailuku, Hawaii 96793

BRIAN MOTO, Esq.

CorporationCounsel
Countyof Maui
250 SouthHigh Street

Wailuku, Hawaii 96793

CERT. BLAINE J. KOBAYASHI, Esq.
CarlsmithBall LLP
OneMain Plaza,Suite400
2200 Main Street,P. 0. Box 1086
Wailuku, Hawaii 96793-1086

MAY242005
Dated.: Honolulu, Hawaii, ____________________

AN’I’I-IONY .1.
I~xecutiveOfiicei
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