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FINDINGS OF FACT, CONCLUSIONS OF LAW, AND DECISION AND ORDER
FOR A STATE LAND USE DISTRICT BOUNDARY AMENDMENT

MAUI LANI 100, LLC, a Hawai’i limited liability company(“Petitioner”),

filed a PetitionFor District BoundaryAmendmentFrom Agricultural to Urban

(“Petition”) on October13, 2004, pursuantto chapter205, Hawai’i RevisedStatutes

(“HRS”), andchapter15-15,Hawai’i Administrative Rules(“HAR”), to amendtheState

Land UseDistrict boundaryto reclassifyapproximately59.6acresof landat Wailuku,

Maui, Hawai’i, identifiedby Tax Map Key No. (2) 3-8-007:131(por.) (“Petition Area”),

from theStateLand UseAgricultural District to theStateLand UseUrbanDistrict for a

residentialdevelopmentthat would includeaffordableandmoderatemarket-priced
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partof a proposedVillage Mixed UseDevelopmentwhich includesa mix of residential

andcommercialusesencompassinga totalof approximately130 acres(the 130 acrearea

is referredto hereinas“the PlanArea,” and“the VMX development”).

TheLandUseCommissionof theStateof Hawai’i (“Commission”),having

heardandexaminedthetestimony,evidence,andargumentsof counselpresented

during thehearingherebymakesthefollowing findingsof fact, conclusionsof law, and

decisionandorder:

FINDINGS OF FACT

PROCEDURAL MATTERS

1. On October 13, 2004,Petitioner filed thePetition. The Petition

included a Draft Environmental Assessment(“DEA”) pursuant to section343-5(a)(1),

HRS,andsection11-200-6(b)(1)(A),HAR. Petitioneralso filed its Affidavit Of Service

Of PetitionFor District BoundaryAmendmentandCertificateOf ServiceupontheState

of Hawai’i Office of Planning(“OP”), theMaui PlanningDepartment(“County”), the

Maui PlanningCommission,andtheMaui CountyDepartmentof the Corporation

Counsel.

2. On October14, 2004, Petitionerfiled its NotarizedAffidavit Of

Mailing andCertificateOf Service.

3. On October21, 2004, theCommissionagreedto be theaccepting

~iutIiority pursuantto chapter343, Fl R~,anddeterminedthat the l)Fi\ datedOctober
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13, 2004, warrantedan anticipatedfinding of no significantimpact. TheCommission’s

Orderdeterminingsamewasfiled onApril 12, 2005.

4. On November24,2004, Petitionerfiled its NotarizedAffidavit of

Mailing for its AmendedNotification of PetitionFiling andCertificateof Service.

5. On January24, 2005, Petitionerfiled its Final Environmental

Assessment(“FEA”).

6. On February10,2005,theCommissionissuedafinding of no

significant impactsubjectto Petitioner’ssubmittalof anamendedFEA.

7. On February22, 2005, thePetitionerfiled its amendedFEA, andthe

ExecutiveOfficer of theCommissiontherebydeemedthe Petitionproperlyfiled asof

that date. TheCommission’sOrderacceptingPetitioner’samendedFEA wasfiled on

April 12, 2005.

8. On April 8, 2005, theCountyfiled its Positionof theMaui Planning

Department,List of WitnessesandList of Exhibits. The County’ssupportof thePetition

wassubjectto mitigation of anticipatedimpactsrelatingto theProject.

9. On April 11, 2005,Petitionerfiled its List of Witnesses,List of

ExhibitsandCertificateof Service.

I 0. On April 13, 2005,OPfiled its Statementof Positionof theOffice of

Planning,OPs Exhibit 2, List of Exhibitsand List of Witnesses.OP’s supportof the
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Petitionwassubjectto conditionsbeingimposedby theCommissionto addressOP’s

concerns.

11. On April 13, 2005, theExecutiveOfficer of theCommission

conducteda prehearingconferencein ConferenceRoom405 of theCommission,located

at235 SouthBeretaniaStreet,Honolulu,Hawai’i, with representativesof Petitioner,OP,

andCounty. Representativesof PetitionerandCountyattendedtheprehearing

conferencevia telephoneconference.TheCommissionsubsequentlyissuedits

PrehearingOrderon April 27,2005.

12. On April 21, 2005,Petitionerfiled its Final List of Witnesses,Final

List of Exhibits andCertificateof Service.

13. On April 21, 2005, theCountyfiled its Testimonyof theMaui

PlanningDepartment.

14. On April 27, 2005, OPfiled its Testimonyof Office of Planningin

Supportof thePetition(Exhibit 1A), Exhibit 3 andAmendedList of Exhibits.

15. On April 29, 2005,Petitionerfiled its Exhibits 40 and 41 and

Certificateof Service.

16. On May 5 and 6, 2005, theCommissionconducteda hearingon the

Petitionin Makena,Maui, Hawai’i, pursuantto a public noticein the Honolulu Star

Bulletin and the Maui Newson April 4, 2005. EnteringappearanceswereBlameJ.

Kobavashi, Es~.,and I .eianePaci for Petitioner;Michael W. f’oley, Di rectorof LI anning,
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andJaneE. Lovell, DeputyCorporationCounsel,for theCounty;andAbeMitsudaand

JohnW.K. Chang,DeputyAttorney Generalfor OP. No individualsprovidedpublic

testimony.

17. On May 6, 2005,Petitionerfiled its Exhibit 42.

18. At theconclusionof themeetingon May 6, 2005, theCommission

continuedtheevidentiaryportionof thehearingto thenextCommissionmeetingto

receivefurtherevidenceon issuesrelatingto theCountyof Maui’s closedWaikapu

landfill.

19. On May 25, 2005,OPfiled its SecondAmendedList of Exhibits.

20. On June1, 2005,Petitionerfiled its SupplementalList of Exhibits,

andCertificateof Service.

21. On June2 and3, 2005,theCommissionresumedconsiderationof

thePetition atits meetingin Makena,Maui,Hawai’i, andKahului, Maui, Hawai’i,

respectively.EnteringappearancesonJune2, 2005,were BlameJ. Kobayashi,Esq.,and

LeianePacifor Petitioner;MichaelW. Foley,Directorof Planning,Kivette Caigoy,Staff

Planner,andJaneE. Lovell, Deputy CorporationCounsel,for theCounty;andLaura

Thielen,AbeMitsuda andJohnW.K. Chang,DeputyAttorney General,for OP. No

individualsprovidedpublic testimony.

22. At the conclusionof the meetingon June3, 2005, the Commission

closedtheevidentiary portion of the hearing. The Commission,however, left the
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recordopento receivea report(the “DOH report”) from OP’s witnessStevenChangof

the Stateof Hawai’i Departmentof Health(“DOff’) regardingtheCountyof Maui’s

closedWaikapulandfill. TheCommissionalsoauthorizedanyparty to petition the

Commissionto re-opentheevidentiaryportionof thehearingfor thelimited purposeof

rebuttingor commentingon theDOH report.

23. On June3, 2005,theCommissionandthepartiesconducteda site

visit (the“sitevisit”) to thePetitionArea andtheCountyof Maui’s closedWaikapu

landfill.

24. OnJuly 6, 2005, theDOH filed theDOH reportaddressedto the

ExecutiveOfficer of theLUC detailingDOH’s positionandrecommendationsregarding

theCountyof Maui’sclosedWaikapulandfill.

25. On July 28, 2005, theCommissionmet in Kahului, Maui for action

on thePetition. At this meeting,the CommissionadmittedOPExhibits 4 and5 and

CountyExhibit 2 into evidence.At theconclusionof themeeting,theCommission

deferredactionon thismatteruntil its nextappropriatemeeting.

DESCRIPTION OF THE PETITION AREA

26. ThePetitionArea is locatedin Wailuku, Maui, Hawai’i. The

PetitionAreaconsistsof approximately59.6 acres,andis identified by Tax Map Key

No. (2) 3-8-007:131(por.).
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27. ThePetitionArea is boundedto thenorthby theWailuku-Kahului

ProjectDistrict 1 (Maui Lani), chapter19.78,Maui CountyCode(hereafter“Maui Lani

ProjectDistrict”), a masterplannedcommunitywhichcoversanareaof approximately

1,012acres.

28. ThePetitionArea is vacantandhasbeenusedin thepastfor sand

mining operations.Ameron Hawai’i discontinuedactivegradingof thePetitionArea

approximately2 yearsagobasedon thepresenceof claydepositswhich reducedthe

qualityof thesand.

29. Feesimpleownershipof thePetitionAreais vestedin the

Petitioner,a Hawai’i limited liability companyauthorizedto do businesswithin the

Stateof Hawai’i with its principal placeof businessandmailing addressat P.O. Box

1500,Wailuku, Hawai’i 96793. As ownerof thePetitionArea,Petitionerhasstanding

to file thePetition.

30. TheUniversity of Hawai’i LandStudyBureau’sDetailed Land

ClassificationclassifiesthePetitionAreaas“E”. This classificationsystemrateslands

on a scaleof “A” to “E,” reflectinglandproductivity characteristics.Landsdesignated

“A” areconsideredto beof highestproductivity,with “E” ratedlandsrankedthe

lowest.

31. As identified by the U.S. Departmentof Agriculture, thesoil type

underlyingthe majority of the Petition Area is of the PuuoneSeries PuuoneSand
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classification(PZUE). PZUE soilsaretypified by a sandysurfacelayerunderlainby

cementedsand.This PZUE type of soil is characterizedby rapidpermeabilityabovethe

cementedlayerandslowrunoff.

32. ThePetitionArea is listed as“Other AgriculturalLand” according

to theAgricultural Landsof Importanceto theStateof Hawai’i.

33. ThePetitionArea is relatively flat, with slopesof approximately2

to 5 percent.

34. ThePetitionArea is within ZoneC of theFederalFlood Insurance

RateMap,which is anareaof minimal flooding accordingto theFederalEmergency

ManagementAgency.

PROPOSAL FOR RECLASSIFICATION

35. ThePetitionArea is proposedto bereclassifiedto theUrban

District anddevelopedinto a residentialdevelopmentthat would includeaffordable

andmoderatemarket-pricedsingleandmulti-family homes.ThePetitionArea andthe

Projectwill constitutepartof theproposedVMX development,which will consistof

approximately500 residentialunits interspersedthroughoutthePlan Area.

Approximately365 of theVMX development’s500 unitswill be locatedwithin the

PetitionArea. TheproposedVMX developmentwill includea mix of commercialand

residentialusesin a modernneighborhoodsettingthat will maximizetheuseof land
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resourcesandinfrastructuresystems,while at thesametime, minimizing off-site

impacts.

36. Within theproposedVMX development,2 subdistrictswill be

included: a VMX (R) subdistrictthat will consistof affordableandmoderatemarket-

pricedmulti-family andsingle-familyresidentialuses,anda VMX (C/R) subdistrict that

will consistof a combinationof commercial/multi-familyresidentialuses.

37. Within the27-acreVMX (R) subdistrict,10 acreswill besetaside

for single-familyresidences.With a projectedrangeof approximately5 to 7 unitsper

acre,anestimated50 to 70 unitswill beencompassedwithin the10 acrearea.The

remaining17 acresof theVMX (R) subdistrictwill besetasidefor multi-family units.

With a projectedrangeof approximately10 to 15 unitsperacre,anestimated170 to 255

unitswill be includedwithin the17-acrearea.

38. TheProjectwill alsoincludean additional10.3acresthat would be

zonedfor single-familyresidences.Basedon a projectedrangeof 5 to 7 unitsperacre,

anestimated52 to 72 unitswill be includedin this 10.3 acrearea.

39. Theaveragesingle-familylot sizewill be 5,000squarefeet,with

homesrangingin sizefrom 1,200to 1,800squarefeet, Multi-family homeswill average

850 to 1,200 squarefeetin size.

40. TheVMX (R) subdistrictasdescribedaboveis locatedentirely

within the Petition Area.
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41. The59.6-acrePetitionArea is proposedto beusedasfollows:

~ VMX (R): 27 acres

• Singlefamily district: 10.3 acres

• Regionalpark: 19 acres

• Openspace/roadways: 3.3 acres

42. In orderto addressthedemandfor affordablehousing,51%of the

units in the Projectwill bepricedto beaffordableto familiesearningbetween80%to

140%of theCountyof Maui’s annualmedianincome. Basedon a 6.75%interestrate,

salespricesfor the affordablesingle-familyhomeswill rangefrom $182,600(for families

earningup to 80%of theCountyof Maui’s medianannualincome)to $340,300(for

families earningbetween121%to 140%of theCounty of Maui’s medianannual

income),andsalespricesfor theaffordablemulti-family homeswill rangefrom

$178,600(for familiesearningup to 80% of theCountyof Maui’s medianannual

income)to $336,300(for familiesearningbetween121%to 140%of theCountyof Maui’s

medianannualincome).

43. A regionalparkcoveringapproximately19 acreswill beincluded

aspartof theProject. Theregionalpark will belocatednext to existingresidential-

zonedareas,park areas,and thenewMaui Lani ElementarySchool. Combinedwith

theexisting 8-acrepark within the Maui Lani ProjectDistrict, thetotal regionalpark

acreagewill heapproximately27 acres.
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44. Smartgrowthprincipleswill be incorporatedinto theproposed

VMX development,including thePetitionArea, whichwill includepedestrianlinkages

amongthesubdistrictsaswell asadjacentresidential,commercial,park, andschool

usesoccurringwithin theexistingMaui Lani ProjectDistrict.

45. Subdivisionimprovementsareanticipatedto commencein late

2006, andwill takeapproximately5 yearsto complete. Theestimatedcostfor the

improvementsis $61,000,000.

46. Salesof thesingleandmulti-family residentialunitsareanticipated

to occurover the 5 yearperiod,with salesof single-familyhomesaveraging60 peryear

andsalesof multi-family unitsaveraging51 per year. With 51%of theunitsbeing

offeredin theaffordablepricerange,it is possiblethat absorptionof theseunitsmay

occurat a muchhigherrate.

PETITIONER’S FINANCIAL CAPABILITY TO UNDERTAKE THE PROPOSED
DEVELOPMENT

47. Petitioner’sfinancialbalancesheetasof March 31, 2005, reflects

total assetsof $15,184,878.

48. Petitionerintendsto financedevelopmentof theProjectthrough

loansfrom local lendinginstitutions.

49. ThePetitionerhasmany financialsourcesto drawnuponto

completethe Project,suchas a combinationof existing assets,cashheld on depositat
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otherfinancial institutions,and thefinancial resourcesavailablefrom theMills Group,

which is theparentcompanyof Petitioner.

50. Basedon Petitioner’sownershipof thePetitionArea, theappraised

valueof which is approximately$13,000,000.00,currentfinancial position,lettersfrom

local lendinginstitutions,anddemandfor residentialandcommercialinventory,

Petitionerhasthenecessaryeconomicability to carryout therepresentationsand

commitmentsrelatingto theProject.

STATE AND COUNTY PLANS AND PROGRAMS

51. The Petition Area is currently designatedin the StateLand Use

AgriculturalDistrict.

52. TheWailuku-KahuluiCommunityPlandesignatesthePetition

Areaas“Agricultural”. Accordingly, a separateCommunityPlanAmendment

applicationwasfiled with theCountyfor considerationby theMaui Planning

Commissionandfinal actionby theMaui CountyCouncil. Therequestwasmadeto

amendtheWailuku-KahuluiCommunityPlan’sdesignationof thePetitionArea to

“Project District”.

53. ThePetitionArea is currentlyzoned“Agricultural” by Maui

Countyzoning. Accordingly, a separateChangein Zoningapplicationwasfiled with

theCounty for considerationby theMaui PlanningCommissionand final actionby the

Maui County Council. The requestwasmadeto changethezoningof the Petition Area
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to “Wailuku-Kahului ProjectDistrict 1 (Maui Lani)” that would allow for the

subdivisionof thePetitionArea into thedevelopmentproposedby Petitioner.

54. ThePetitionArea is notwithin theCountyof Maui’sSpecial

ManagementArea.

NEED FOR THE PROPOSEDDEVELOPMENT

55. TheHalistromGrouppreparedamarketstudyandanalysis,dated

June2004, for theProject. Accordingto themarketstudy, thereis a strongdemandfor

theProject. TheCentralMaui housingsectoris currentlysignificantlyundersupplied,

especiallyin theareaof affordablehousing. Marketconditionsreflect that all new

residentialproductsin theCentralMaui areahavebeenimmediatelyabsorbedwith

applicationandwaiting lists manytimes greaterthanthenumberof unitsavailable.

Thereis alsoa demandfor additionallight industrial/commercialandmixed uselandin

CentralMaui.

56. TheCountyof Maui’s Departmentof HousingandHuman

Concerns(“DHHC”) fully supportstheProjectasit will fill an importantneedin the

community. DHHC is alsosatisfiedwith the Petitioner’sproposedmix of incomelevels

(rangingfrom 80% to 140%of medianannualincome)for theaffordableunits.

57. DHHC is in theprocessof working with Petitioneron its affordable

housingagreementfor theProject.
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58. TheCountysupportstheProject. TheProjectis in an areaof

existingurbanservicesandinfrastructure,suchaswaterlines,sewertreatment,schools,

parks,fire stations,andpolicestations. TheProjectwill alsoadd a sizeableamountof

affordablehousingandvery significantroadwayconnections.

SOCIO-ECONOMIC IMPACTS

59. TheProjectwill benefitthesocialandeconomicwelfareof the

communityby providing additionalhousinginventory,especiallyin theareaof

affordablehousing. TheproposedVMX developmentwill alsoprovidelight

industrial/commercialandmixed uselandinventoryin CentralMaui. No significant

populationchangesareanticipatedasa resultof theProject.

60. On ashort-termbasis,theProjectwill havea directbeneficial

impacton thelocal economyduring constructionby generatingconstructionand

construction-relatedemploymentduring thebuild-outof theProject.

61. Overthelong term, theProjectwill havea directandbeneficial

impactasresidentialhomeownerswill requirevariousservicesrelatedto home

maintenanceand improvementthat will furthersupportthelocal economy.

IMPACTS UPON RESOURCESIN THE AREA

Agricultural Resources

62. Although thePetition Area waspreviouslyusedfor sandmining

operations,it is presentlyvacantand undeveloped.Active sandmining operationsby
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AmeronHawai’i ceasedon thePetition Areaapproximately2 yearsago. Given the

PetitionArea’slocationin proximity to existingresidentialusesandtheadjacentMaui

Lani ProjectDistrict, thesoil’s low agriculturalproductivity,andthedemandfor

affordablehousingandfinished light industrial/commercialfloor space,agricultural

useof thePetitionArea is not deemedappropriate.

Flora and Fauna

63. RobertW. Hobdy, EnvironmentalConsultant,preparedabiological

resourcessurveyreportof thePetitionAreadatedJune2004.

64. Vegetationthroughoutmuchof thePetitionArea is primarily

characterizedby buffeigrass,guineagrass,andkiawe. Thereareno officially listed

threatenedor endangeredplants,or their habitats,found on thePetitionArea.

65. Thereareno rare,endangered,or threatenedmammal,bird, or

insectspecies,or their habitats,on thePetitionArea.

66. TheProjectis not expectedto havea significantnegativeimpacton

thebiological resourcesof thePetitionArea.

Archaeological/HistoricallCultural Resources

67. ArchaeologicalServicesHawai’i, LLC, in associationwith Aki

Sinoto Consulting,preparedanarchaeologicalsamplingsurveyreportof a 56.3-acre

arealocatedon the westernportionof theproposedVMX developmentareadated

August2001. Thesurvey includedsubsurfacetesting. No cultural components,
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midden,orartifactswereencounteredin anyof thetwentybackhoetrenches.The

surfacesurveyalsodid not revealanysignificantculturalmanifestations.

68. Thesurveynotedthatbasedon pastexperience,thepotential for

thepresenceof subsurfaceremainswithin thePetitionArea,especiallyhumanburials,

is still consideredto behigh. Accordingly,archaeologicalmonitoringwas

recommendedfor all construction-related,grounddisturbingactivities.

69. TheStateHistoricPreservationDivision (“SHPD”) reviewedand

acceptedthesurvey,including therecommendationconcerningarchaeological

monitoring,on November1, 2004.

70. ArchaeologicalServicesHawai~i,LLC, preparedanarchaeological

monitoringplandatedMarch2004for thePetitionArea. Full-time monitoringwill

occurfor all construction-related,grounddisturbingactivities. Petitionerwill comply

with all Stateof Hawai’i andCountyof Maui lawsandrulesregardingthepreservation

of archaeologicalandhistoric sitesshouldanybe foundduring construction.

71. SHPDreviewedandacceptedthePetitioner’sarchaeological

monitoring planonJuly 30, 2004.

72. SHPDhasdeterminedthat no historicalpropertieswill beaffected

by the Projectprovidedthespecificconditionsof the approvedmonitoringplansare

loll owed.
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73. Munekiyo & Hiraga,Inc., prepareda cultural impactassessment

for thePetitionArea. Theassessmentincludedarchivalanddocumentaryresearch,site

visits to thePetitionArea, aswell asconsultationwith individualswith knowledgeof

thePetition Area, its cultural resources,andpracticesandbeliefsrelatingto or

associatedwith thePetitionArea.

74. Oneof theindividuals interviewedwasnativeHawaiiancultural

advisorChristopherPa’aluhiHasegawaChang. Mr. Changdid notbelievethat the

areain the vicinity of thePetitionAreawassettledby nativeHawaiians. Further,Mr.

Changandotherindividuals interviewedwere unawareof anyculturalpracticesonthe

PetitionArea.

75. Theassessmentalsoconsideredresultsfrom previous

archaeologicalstudiesconductedfor theadjacentMaui Lani ProjectDistrict. All of the

previousarchaeologicalstudiesindicateda generalabsenceof evidenceof traditional

Hawaiianculturalactivitiesandsurfacestructuralremainson thePetitionArea.

76. Basedon thedocumentaryresearchandinterviews,and

observationof thePetitionArea,the Projectwill not haveanyadverseeffectson native

Hawaiiantraditional andcustomaryrightswhich would requireprotectionunder

Article XII, Section7, of theHawai’i StateConstitution.
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Recreationaland ScenicResources

77. Therearenumerousrecreationalfacilities, park, andopenspacesin

proximity to thePetitionAreaand theWailuku-Kahuluiareain general. Shorelineand

boatingactivitiesareprovidedat theKahului Harborandadjoiningbeachparks. The

War MemorialComplexincludesa gymnasium,swimmingpool, tenniscourts,youth

baseballfields, footballandsoccerfields,andtheWarMemorialStadiumandbaseball

stadium.

78. Additional parkand recreationalfacilities include theKahului

CommunityCenter,KanahaBeachPark,andKeopuolaniPark(anapproximately140-

acreregionalparkcompletewith soccerfields,baseballfields, playgroundequipment,

pedestrianandbike ways,andanoutdooramphitheatre). TheDunesat Maui Lani

Golf Coursealsoprovidesanotherrecreationalopportunity.

79. Petitionerwill providea 19-acreregionalpark in thePetitionArea

that will include improvementssuchasgrassingandirrigation.

80. Basedon theavailability of nearbyrecreationalresources,and

Petitioner’sprovisionof the 19-acreregionalparkin thePetitionArea (which combined

with theexisting8-acreparkwithin theMaui Lani ProjectDistrict for a total of

approximately27 acres),theProjectwill not significantly impactanyof theforegoing

existing facilities, and will insteadprovidegreateropportunitiesfor recreational

activities.
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81. Thescenicresourcesof thePetitionArea aredefinedby Mount

Haleakalato theeast,andtheWestMaui Mountainsto thewest. TheProjectis not

anticipatedto haveanadverseimpactupon thevisualcharacterof thesurroundingarea

sincethePetitionArea is not partof a sceniccorridorandwill not impactviewsfrom

inland vantagepoints.

ENVIRONMENTAL OUALITY

Noise

82. Thepredominantsourceof noisein thevicinity of thePetitionArea

comesfrom traffic on surroundingroadways.Noisefrom earth-movingconstruction

equipmentandsand-miningequipmentarealsosourcesof noisein the vicinity of the

southernboundaryof theMaui Lani ProjectDistrict.

83. Ambient noiseconditionsmaybetemporarilyimpactedby on-site

constructionactivitiesduring theinitial constructionphaseof theProject,which will

only beconductedduringthe daytime. Noisemitigation measures,suchasequipment

mufflers,barriers,andothernoise-attenuatingequipment,will beutilized asrequired.

In caseswhereconstructionnoiseexceeds,or is expectedto exceedtheDOH’s

maximumpermissiblenoiselevels,Petitionerwill obtainall requiredpermitsfrom

DOH.
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84. Any temporaryimpactson noiseconditionsfrom on-site

constructionactivitiesor traffic noisedueto theProjectarenot consideredsignificant,

andarenot expectedto adverselyimpactthePetitionArea or surroundingareas.

Air Quality

85. Air quality in theWailuku-Kahuluiregionis consideredto begood.

Emissionsfrom point sources,includingMaui ElectricCompany’spowerplant and

HawaiianCommercialandSugarCompany’ssugarmill, donot generateproblematic

concentrationsof pollutantsasevidencedby theDOH’sair quality monitoringstation

on Maui. While air quality is temporarilyandintermittently impactedby avarietyof

sources,suchasdust from nearbyagriculturaloperationsin thegeneralareaand

vehicularexhaustfrom traffic on theregion’sroadways,theprevailingwindsin the

areaquickly disperseanyparticulatesgeneratedby thesesources.

86. Air quality within theimmediatevicinity of theProjectmaybe

temporarilyimpactedfrom theemissionof fugitive dust during construction-related

activities. Theseimpactswill beminimizedthroughtheproperuseof appropriateBest

ManagementPractices(“BMPs”), including routinemaintenanceof construction

equipmentandvehicles. Dustmitigation measuresinclude: i) dustbarriers,ii) water

truckswateringunpavedwork roadsandgradedareason anas-neededbasis,iii)

sprinklersystemto control dust, iv) propermaintenanceandcleaningof construction

equipmentand vehicles,and v) daily monitoringof dust at the Projectduring
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construction.Petitionerwill implementmitigation measuresfor fugitive dustcontrol

requiredby all applicablegovernmentagenciesanddepartments.

87. On a long-termbasis,theProjectis notanticipatedto significantly

impactair quality.

Water quality

88. Operationswithin theProjectwill comply with all Federal,State,

andCountyof Maui regulationsregardingthehandling,use,andstorageof any

potentialpollutantsto preventleachinginto thegroundandflowing into anystorm

drainagesystems.

89. Maui Lani PartnersandtheCountyof Maui Departmentof Water

Supply(“DWS”) haveexecuteda Right of Entry AgreementdatedApril 22, 2005 (“Right

of Entry Agreement”)that would allow DWSto utilize 3 newwells, which will be

locatedin proximity to 2 existing wells usedfor irrigation attheMaui Lani golf course

which havebeenin continuoususesince1999. Thebestindicationof theexpected

performanceof the3 newwells is thequality of waterthat hasbeenpumpedfrom the2

existingwells. Thewaterhasbeentestedon a numberof occasionsand their quality

hasalwaysmettheDOH Drinking Water standards.No organiccontaminants,

including EDB andDBCP,haveeverbeendetected.Chloridelevelsfor the2 existing

wells haveaveragedless than45 milligrams per liter (‘MG/h’), indicativeof very fresh

water. In comparison,the informal drinking water‘palatability criterion in Fiawai‘i is
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in therangeof 160 to 180 MG/L, andthesecondarydrinking waterstandardfor

chloridesis 250 MG/L.

90. In the eventcontaminantsarefound,the Rightof Entry Agreement

requiresMaui LaniPartnersto remedysaidcontaminationfor thetermof the

agreementat no costto theCountyof Maui.

Site Assessment

91. A PhaseI EnvironmentalSiteAssessment(“PhaseI Assessment”)of

thePetitionAreawaspreparedby theClaytonGroupServices,Inc.

92. ThePhaseI Assessmentwascarriedout in accordancewith the

standardsof theAmericanSocietyof TestingMaterials,andincludeda historicalreview

of thePetitionArea, including reviewsof historicalaerialphotographsandhistoric

maps,a siteinspectionof the PetitionArea, contactswith appropriateStateof Hawai’i

andCountyof Maui agencies,reviewof prior environmentalwork performedon or

nearthePetitionArea, andreviewof applicableStateof Hawai’i environmental

databases.

93. ThePhaseI Assessmentincludeda reviewof information

pertainingto theCountyof Maui’s closedWaikapulandfill (the“Landfill”) which

stoppedreceivingwastein 1989, andwasclosedin 1991.

94. A groundwatersamplingperformedin 1993by HardingLawson

from oneof the monitoring wells on the I .andfill revealedthat there were no metals
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detectedabovetheEnvironmentalProtectionAgency’s(“EPA”) drinking water

standards.Further,noneof thevolatile, organiccompoundsthat aredetectableby EPA

method8240weredetectedin thegroundwatersample.Eight of 15 metalswere

detectedin thesamplefrom thewell. Theconcentrationsof thedetectedmetals,

however,arelessthanthe EPA andStateof Hawai’i maximumcontaminantlevel for

eachrespectivemetal.

95. ThePhaseI Assessmentrecommendedthat a 55-gallondrum on

thePetitionAreaberemoved,and that thesoil surroundingthe55-gallondrumbe

excavatedanddisposedof. Petitionerhasfollowed andcompletedthis

recommendation.

96. ThePhaseI Assessmentindicatedthat thePetitionAreacanbe

developedwithout dangerof contaminationfrom theLandfill if aswalesystem

designedto keepany runoffor leachatethat mayoriginatefrom theLandfill is

establishedandthat theareaadjacentto theLandfill is monitoredfor thepresenceof

runoffor leachatewhenit is graded.

Proximity of Project to Landfill

97. TheCountyof Maui submitteda closureplanto theDOH in

December1989. With respectto theLandfill’s closure,theCountyof Maui satisfied

applicablesolid wasterequirementsin placeat the time asspecifiedin Chapter11-58,

I- -I AR.
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98. DOH hasno plansto requestor requirethat theCountyof Maui

updateits closureplanfor the Landfill. Baseduponthelackof directstatutory

authorityvestedwith DOH to regulatetheLandfill, theabsenceof a reportedreleaseof

pollutantsor incidentor identificationof animminent threat to public healthandsafety,

DOH hasno plansto conductfurtheraction.

99. Baseduponobservationsmadeduring thesitevisit to theLandfill

on June3, 2005, and in theinterestof promotingpublichealthandsafety,DOH in its

DOH reportfiled July 6, 2005,recommendsthat thefollowing beprovided:(1) a 30-foot

widemaintenanceeasementonthe PetitionArea for monitoringandmaintenanceof

theLandfill alongits northernboundary;(2) to mitigatethe potentialintroductionof air

into theLandfill from nearbysandmining operationsby evaluatingthepotentialrisks

andby thePetitionerproposingappropriateandfeasiblemitigativeactionsfor review

andcommentby DOH andtheCountyof Maui; (3) an initial reportpreparedby the

Petitionerdescribingtheimplementationof themitigation programandsubmitting

subsequentreportsto theLUC, DOH andtheCounty of Maui in any instanceswhere

theintegrity of theLandfill hasbeencompromisedandthe Petitioner’sresponse;(4)

and theestablishmentof a bufferbetweentheLandfill andPetitionArea.

100. Basedon observationsmadeduring the sitevisit to theLandfill on

June3, 2005, the Landfill wasconstructedto the edgeof thepropertyline on its
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northernboundaryasit abutsthePetitionAreaandassuch,theDOH’srecommended

30-footwide easementcannot beaccommodatedon theLandfill site.

101. At theCommission’smeetingof July 28, 2005, thePetitioner

representedthat the Petitioneralongwith Mr. StevenChangof DOH andMr. Mike

Souzaof theCountyof Maui Departmentof PublicWorksandEnvironmental

Management(“DPWEM”) met onJuly 26, 2005, to discusstheDOH reportandat that

meeting,theDOHclarified thatits primaryconcernin the establishmentof a buffer

from theCountyof Maui’s closedWaikapulandfill wasto restrictresidentialdwellings

in thebuffer area.

102. Petitioneragreedto establisha 300-footresidentialbuffer alongthe

PetitionAreaasit abutstheLandfill to restrictthedevelopmentof residenceswithin

saidbuffer to addressDOH’s concernsidentifiedin its DOHreport.

ADEQUACY OF PUBLIC SERVICES AND FACILITIES

Highways and Roadway Facilities

103. ParsonsBrinkerhoff Quade& Douglas,Inc., prepareda traffic

impactanalysisreport (“TIAR”) for theProjectdatedJuly 2004. Theobjectivesof the

TIAR wereto assessthe traffic impactsonkey intersectionssurroundingtheproposed

VMX development,including thePetitionArea, andto identify a programof roadway

improvementswhich will mitigate traffic impactsgeneratedby theproposedVMX

development,including the Petition /\rea. TheTIAR alsoutilized the following traffic
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studiesto incorporatetraffic patternchangesresultingfrom roadwaynetwork

improvementsto Maui Lani ParkwayandtheKuikahi Drive Extensionandprojected

traffic growthdueto newdevelopmentinto futurebackgroundtraffic volumes: Maui

Long-RangeLand TransportationPlan, February1997,Maui Lani DevelopmentRoadway

MasterPlan, November2002, andWailuku-KahuluiSub-AreaStudy,Final Report,January

1991.

104. Thefollowing intersectionsarein thestudyareaandwereanalyzed

in theTIAR: HonoapiilaniHighwayandKuikahi Drive Intersection,Honoapiilani

HighwayandKehalaniMakai ParkwayIntersection,WaialeRoadandOlomeaStreet

Intersection,WaialeRoadandWaiinu StreetIntersection,Maui Lani Parkwayand

KaahumanuAvenueIntersection,Maui Lani ParkwayandMahalaniStreet,Maui Lani

ParkwayandKuihelani HighwayIntersection,andPapaAvenueandKamehameha

AvenueIntersection.

105. Accessto theProjectwill beprovidedasfollows: to thewest,direct

accesswill be to WaialeRoadwith Kuikahi Drive providing accessto Honoapiilani

Highway; to theeast,accesswill beprovidedby futureMaui Lani Parkwayto

Kuihelani Highway;andto thenorth,accesswill beprovidedby a combinationof

existingand futureKamehamehaAvenueandexistingandfutureMaui Lani Parkway.

Noaccessis planneddirectly southof the Project.
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106. The year2015wasusedasthedesignyearfor theProjectbecauseit

representstheexpectedbuildout periodfor theproposedVMX development.

Backgroundtraffic projectionswere preparedfor 2015conditionswithout theProjectto

establisha basecondition for assessingtheimpactsof the Project. Includedwith the

TIAR wasa Level of Service(“LOS”) analysis.LOS is a qualitativemeasureusedto

describetheconditionsof traffic flow rangingfrom free-flow conditions,LOS A, to

congestedconditions,LOS F. The2000HighwayCapacityManualmethodsfor

calculatingvolume-to-capacityratios,delays,andcorrespondinglevelsof servicewere

utilized in theTIAR.

107. The resultsof theTIAR revealthatall of thestudy intersectionswill

operateat LOS D or betterwith theProject. TheTIAR alsonotedthat thefuture

Kuikahi Drive Extension(betweenWaialeRoadandfutureMaui Lani Parkway)and

futureMaui Lani Parkwaysegment(betweenKuikahi Drive Extensionand

KamehamehaAvenue),which will be completedsoonerasa resultof theProject,will

providemuchneededalternativeroutesto Kahului andotherareasvia Kamehameha

Avenueor Kuihelani Highway. Thesealternativerouteswill providebettermobility

andreducesub-regionaltraffic on existingroadways,suchasWaialeRoad.

108. TheTIAR alsorecommendedthefollowing specificimprovements:

extendKuikahi Drive betweenWaialeRoadandfuture Maui Lani Parkwayasa two-

laneroadway,constructMaui I ani ParkwaybetweenKuikahi I )rive and Kamehameha
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Avenueasa two-laneroadway,extendKamehamehaAvenuebetweenMaui Lani

Parkwayandthe southernboundaryof Maui Lani ProjectDistrict asa two-lane

roadway,monitor andsignalizetheKuikahi Drive/WaialeRoadintersectionwhen

warranted,monitorandparticipatein thesignalizationof theWaialeRoad/Olomea

Streetintersectionwhenwarranted,monitor andparticipatein thesignalizationof the

WaialeRoad/WaiinuStreetintersectionwhenwarranted,monitor andparticipatein the

signalizationof theKuihelani Highway/Maui LaniParkwayintersectionwhen

warranted,monitor andparticipatein the signalizationof theMaui Lani/Kamehameha

Avenueintersectionwhenwarranted,andmonitor andsignalizeprojectaccesseson

Maui LaniParkwayandon Kuikahi Drive Extensionwhenwarranted.

109. GivenPetitioner’sproposedtransportationimprovementsas

representedto theCommission,theProjectis not expectedto adverselyimpacthighway

androadwayfacilities.

WaterService

110. ThePetitionArea is locatedin theCentralMaui ServiceAreawhich

is servedby waterfrom thelao andWaiheeAquifers, thelao tunnel,and thelao-

Wailuku Ditch. As of December1, 2004, theDWS stoppedissuingadvancewatermeter

reservationsuntil newwatersourcesarebroughton-line. Although DWS continuesto

issuemetersfor thosereadyto receiveserviceat the currenttime, it maybe necessaryto

stop issuingnew metersaI together.
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111. Thereareseveralnewsourcesof waterexpectedto comeon-linein

thenearfuture. In CommissionDocketNo. A04-746,DWS WaterResourcePlannerEva

Blumensteintestified that expansionof theexisting lao treatmentplantwill addat least

800,000gallonsperday (“gpd”) from surfacewatersourcesto theCentralMaui System.

Ms. Blumensteinfurther testifiedthatanothersourceof waterwill betheKupa’aWell,

which shouldbe on-linesometimein 2005. Pumpingfrom thatsourceshouldaverage

about750,000gpd. Further,theHamakuapokoWells in EastMaui shouldcomeon-line

by Marchof 2005, which areexpectedto provideapproximately640,000gpd. Another

surfacewatertreatmentplant is beingplannedfor CentralMaui. Preliminarystudies

shouldbe completedin 2005,andtheexpectedyield from that surfacewatertreatment

plant would be2 million gallonsperday.

112. Theanticipatedwaterconsumptionfor theproposedVMX

development,including theProject,is projectedto rangefrom 360,000to 495,000gpd

basedon DWS’s standarddomesticconsumptionrates,of which thePetitionArea’s

sharewill bebetween212,000(unit based- low range)and 294,000gpd (unit based-

highrange). Theacreage-basedprojectedwaterdemandfor thePetitionArea is

between173,000and 183,000gpd. In order to mitigatetheproposedVMX development

including thePetitionArea’s waterdemand,Petitionerandits affiliate, Maui Lani

Partners,havereceivedpermitsto construct3 new wells within the Kahului Aquifer to
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supplementDWS’s sourcesupplyand to providepotablesupply for theproposedVMX

development,including thePetitionArea.

113. Tom NanceWaterResourceEngineeringprepareda response

datedFebruary3, 2005, to commentsmadeby DWS regardingMaui Lani Partners’

proposedconstructionof the3 newwells which will drawwater from theKahului

Aquifer. Although theestimatedcombinedpumpingcapacityof the3 newwells is 2.16

million gallonsperday (“MGD”), their long-termaverageis expectedto beabout1.0

MGD. TheKahului Aquifer is a 9.54 squaremile areathatextendsacrosstheisland’s

isthmus. Groundwaterin this aquiferoccursunderthecompressedalluvium which

functionsasa caprockover theHaleakalabasalts.Overmost of theisthmus,thetopof

thegroundwaterlensis approximatelyfour feetabovesealevel.

114. TheCommissionon WaterResourceManagement(“CWRM”) has

setthesustainableyield of theKahului Aquifer at 1.0 MGD basedon its estimatethat

approximately20 percentof therainfall directly on the9.54 squaremile areabecomes

rechargeto theunderlyinggroundwaterandthat44 percentof this rechargecanbe

safelypumpedby wells. Pastandpresentpumpagefrom theKahului Aquifer has

substantiallyexceededthe 1.0MGD that wassetby CWRM. Thepresentpumpageof

almost30 MCD is primarily attributedto theHawaiianCommercial& SugarCo.

(HC&S’) well batteries.
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115. CWRM’s 1.0MGD sustainableyield for theKahului Aquifer was

basedonly uponprecipitationfrom rainfall. In additionto rainfall, however,the

Kahului Aquifer is rechargedby severalothersourcesof substantiallygreater

magnitude:underflow from Haleakala,which passesthroughthePa’ia Aquifer into the

KahuluiAquifer with no knownhydrologicimpediment;underfiowfrom the West

Maui Mountains,which movesinto theKahului Aquifer throughtheweatheredsurface

andalluvium of themountains;irrigation returnflow from HC&S sugarcanefields and

otheragriculturalactivities;andleakageof Wathe’eandSprecklesDitch flows from the

Wai’ale Reservoir.Theestimatedamountof irrigation rechargedto theKahului

Aquifer is in excessof 200 MGD.

116. It is anticipatedthat onceHC&Sceasesoperations,irrigation return

flow from its sugarcanefields will stop;however,it will alsofreeup anadditional

approximately26 MCD of usefrom theKahului Aquifer. ThependingclosureofMaui

Land & PineappleCo., Inc.’s canneryoperationsin Kahului will furtherreducedemand

upon theKahului Aquifer by approximately2 MCD.

117. At this time, CWRM hasno plansto designatetheKahului Aquifer

asa watermanagementarea.Undercurrentirrigation practicesandreservoir

conditions,theKahului Aquifer hasenoughwaterto sustaintheproposedVMX

development,including the Project.
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118. Given theCounty’splannedimprovementsto its watersystemand

thePetitioner’sproposedpotablewaterdevelopmentof 3 newwells asrepresentedto

theCommission,theProjectis not expectedto adverselyimpacttheCountyof Maui’s

potablewatersupply.

WastewaterDisposal

119. TheCountyof Maui’sexistingwastewatersystemservicesthe

Wailuku andKahului areas.TheWailuku-KahuluiWastewaterReclamationFacility

(“WKWWRF”) is locatedon AmalaPlacenearKanahaBeachin Kahului. Thefacility

hasa capacityof 7.9 MCD, andhasthenecessarycapacityto meetthedemandsof the

proposedVMX development,including theProject. Theestimatedwastewateroutput

from theproposedVMX development,including theProject,is projectedto rangefrom

180,000to 250,000gpd, of which thePetitionArea’s sharewill bebetween80,000to

115,000gpd. In addition,theproposedVMX developmentwill contributeto the

Facility Expansionof theWailuku/KahuluiWastewaterTreatmentSystemto mitigate

theproposedVMX development,including thePetitionArea’simpactto thefacility.

120. GivenPetitioner’sproposedcontributionto theWKWWRF as

representedto theCommission,theProjectis not expectedto adverselyimpactthe

Countyof Maui’s wastewaterdisposalservice.
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Drainage

121. Theestimatedpost-developmentrunoff from thePetitionArea is

275 cubic feetpersecond(“cfs”). Thisrepresentsan increaseof 95 cfsover theexisting

pre-developmentrunoffof 180 cfs.

122. Stormrunoff from thePetitionAreawill becollectedin an

undergroundstormdrainagesystemthat will conveyedanddischargedinto storm

water retentionbasinslocatedwithin theMaui Lani golf course.If necessary,additional

retentionbasincapacitywill beconstructedwithin theMaui Lani golf courseto

accommodatethe addedrunoff from theproposedVMX development,including the

PetitionArea.

123. GivenPetitioner’sproposeddrainagesystemimprovementsas

representedto theCommission,theProjectis not expectedto adverselyimpactregional

drainage.

Solid WasteDisposal

124. TheproposedVMX development,including thePetitionArea, is

expectedto generateapproximately73 tonsof solid wasteperweek,of which the

Projectwill makeup approximately10.0 tonsperweek. TheProject’ssolid wastewill

be collectedby theCountyof Maui’s Solid WasteDivision or privaterefusecollection

companies,andhauledto theCentralMaui Landfill for disposal,which hasadequate

capacityto accommodatethe Project. The Central Maui I andfill currently receives
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approximately2,940tonsof solid wasteperweek. TheCountyof Maui has6 planned

phasesfor expansionandfull capacityis projectedto accommodatewastedisposaluntil

theyear2065. Petitionerwill developa solid wastemanagementplan for theproposed

VMX development,including thePetitionArea.

125. Given the County of Maui’s current capacityto receivesolid waste,

theProjectis not expectedto adverselyimpactregionalsolid wastedisposalsystems.

Schools

126. Schoolsin theWailukuregion includeWailuku ElementarySchool

(GradesK to 5), lao Intermediate School(Grades 6 to 8), and Baldwin High School

(Grades9 to 12). Schoolsin theKahului areaincludeLihikai andKahului Schools

(GradesK to 5), Maui WaenaIntermediateSchool(Grades6 to 8), andMaui High

School(Grades9 to 12). The newMaui Lani ElementarySchoolis locatedon a 13.49

acresiteadjacentto thePetitionAreaandis scheduledto openin July 2006.

127. Accordingto theStateDepartmentof Education(“DOE”), the

Projectwill havean impacton theenrollmentof schoolsin thearea.Petitionerwill

coordinatewith theDOE to determinePetitioner’sfair-sharecontributionto the

development,funding,and/orconstructionof schoolfacilities andimprovements.

Termsof thecontributionshallbeagreedupon in writing by thePetitionerandtheDOE

prior to County re-zoningof the Petition Area.
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128. Given Petitioner’scommitmentto providea fair sharecontribution

to theDOE asrepresentedto theCommission,the Projectis not expectedto adversely

impactschoolsin theWailuku-Kahuluiarea.

Policeand Fire Protection

129. Policeservicesfor theWailuku-Kahuluiareais providedby the

Countyof Maui’s Departmentof Police,with its main headquarterslocatedat55

MahalaniStreetin Wailuku.

130. Fire protectionfor theWailuku-Kahuluiarea,which encompasses

fire prevention,suppression,rescue,andemergencyservices,is providedby theCounty

of Maui’s Departmentof Fire andPublicSafety,with stationslocatedin Wailuku on

Kinipopo Street,andin Kahuluion Dairy Road.

131. TheProjectwill not resultin anyextensionof the existingservice

arealimits for policeor fire emergencyservices,andwill not adverselyimpactservice

capabilities.

Medical Services

132. Maui MemorialMedicalCenter,locatedbetweenWailuku and

Kahului, is theonly majormedicalfacility on theislandof Maui. Acute,general,and

emergencycareservicesareprovidedby the196-bedfacility. TheProjectis not

anticipatedto adverselyimpact the capabilitiesof thefacility asthe Projectwill not

extendthe existing servicearealimits for emergencyservices.
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ElectricandTelephoneService

133. Maui ElectricCompany,Ltd., VerizonHawai~i,andTime Warner

OceanicCablewill provideelectrical,telephone,andcabletelevisionservices,

respectively,to theproposedVMX development,includingthePetitionArea.

134. Existing electrical,telephone,andcabletelevisiondistribution

systemsarelocatednearbyalongHonoapiilaniHighway,WaialeDrive, Maui Lani

Parkway,andKamehamehaAvenue. Thesedistributionsystemsmaybeextended

undergroundinto theproposedVMX development,including thePetitionArea. All

systemswill beplacedundergroundarid designedto currentindustrystandards.

135. Theimplementationof thedevelopmentof theProject’selectrical,

telephone,andcabletelevisionsystemswill bephasedovera 7 to 10 yearperiod.

136. GivenPetitioner’scommitmentto extendelectricandtelephone

serviceinto theVMX development,including thePetitionAreaasrepresentedto the

Commission,theProjectis not expectedto adverselyimpactregionalelectricand

telephoneservice.

COMMITMENT OF STATE FUNDSAND RESOURCES

137. TheProjectis not expectedto adverselyimpactpublic services.The

mitigativemeasuresfor theProjectproposedby thePetitionerserveto counterbalance

andremediateany impactsto public servicesand facilities. The Projectwill havea

direct beneficialeffect on the local andStateeconomythroughincreasedemployment
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opportunitiesandfiscalbenefits,includingadditionalincome,generalexcise,andtax

revenuesfrom the PetitionArea.

CONFORMANCE TO URBAN DISTRICT STANDARDS

138. ThePetitionArea is adjacentto landscharacterizedby “city-like”

concentrationsof people,structures,streets,urbanlevelsof service,andother related

landuses. ThePetition Area is situatedadjacentto existingurbanuseswithin theMaui

Lani ProjectDistrict, andis proximatelylocatedto centersof tradingandemployment.

139. ThePetitionArea is locatedadjacentto the townsof Wailuku and

Kahului,which arecentersof commerceandgovernment.Wailuku andKahului

containa variety of residential,commercial,andrecreationaluses.

140. TheProjectwill not resultin an increaseddemandon parks,as

Petitionerwill be providing a 19 acreregionalpark aspartof theProjectwhich, when

combinedwith the existing8 acreparkwithin theMaui Lani ProjectDistrict, will

providea total of approximately27acresof park area.Therearealso numerousother

parksandrecreationalactivitiesandfacilities availablein Wailuku andKahului.

141. While theProjectwill resultin an impacton theenrollmentin

schoolsin thearea,Petitionerwill contributeits fair-shareto thedevelopment,funding,

and/orconstructionof school facilities andimprovements.
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142. TheProjectwill beadequatelyservicedby wastewatersystems,

solidwastecollectionanddisposal,drainage,water,roads,public utilities, andpolice

andfire protection.

143. TheProjectwill be integratedwith theMaui Lani ProjectDistrict.

Developmentof thePetitionArea will notsignificantly affect reserveareasfor

foreseeableurbangrowth.

144. The PetitionAreahassatisfactorytopography,drainageandsoil

conditionsfor theproposeduse,and is freefrom thedangerof flood, tsunamiand

unstablesoil conditions,andis not affectedby anyotheradverseenvironmental

conditionsthat would renderit unsuitableor inappropriatefor theProject.

145. Thereclassificationof thePetitionArea is consistentwith the

objectivesandpoliciesof theGeneralPlanof theCountyof Maui 1990Updateandthe

Wailuku-KahuluiCommunityPlanfor residentialuse. Approximately70.4 acresof the

130 acreproposedVMX developmentarepresentlydesignatedas“ProjectDistrict” by

theWailuku-KahuluiCommunityPlan.

146. Given thePetitionArea’slocationimmediatelyadjacentto existing

urbanuseswithin theMaui Lani ProjectDistrict to the northof thePetitionArea, the

PetitionArea is in anappropriateareafor newurbanconcentration.

147. Developmentof the Petition Areawill not contributetoward

scatteredspoturban development, ‘l’he Petition Area is in proximity to existing urban
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usesin theMaui Lani ProjectDistrict. TheProjectwill not necessitateunreasonable

public investmentin infrastructuralfacilities or public services.

148. ThePetitionAreadoesnotconsistof landshavinga slopeof 20

percentor more.

CONFORMANCE WITH THE GOALS, OBJECTIVES, AND POLICIES OF THE
HAWAIi STATE PLAN; RELATIONSHIP WITH APPLICABLE PRIORITY
GUIDELINES AND FUNCTIONAL PLANS

149. Thereclassificationof thePetitionAreaandtheProjectarein

conformancewith the following goals,objectives,policies,andpriority guidelinesof the

Hawai’i StatePlan,Chapter226,HRS:

Section226-4StateGoals

Section226-4(1): “A strong,viableeconomy,characterizedby stability,
diversity, andgrowth,that enablesthefulfillment of theneedsand
expectationsof Hawai’i’s presentandfuturegenerations.”

Section226-4(2): “A desiredphysicalenvironment,characterizedby
beauty,cleanliness,quiet,stablenaturalsystems,anduniqueness,that

enhancesthementalandphysicalwell-beingof thepeople.”

Section226-4(3): “Physical,social,andeconomicwell-being,for
individualsand families in Hawai’i, thatnourishesasenseof community
responsibility,of caring,andof participationin communitylife.”

TheProjectwill contributetoward attainmentof thesethreegoalsby: 1)

providingdirectand indirectshortand long-termemploymentopportunitiesfor the

presentand future residentsof Maui; 2) generatingincreasedStateandCountyof Maui

tax revenues;3) contributingto thestability, diversity, andgrowth of local and regional
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economies;and4) minimizing theimpactof thephysicalenvironmentof thePetition

Area.

Section226-5ObjectivesandPoliciesfor Population

Section226-5(a): “Guide populationgrowthto be consistentwith the
achievementof physical,economic,andsocialobjectivescontainedin this

chapter.”

Section226-5(b)(1): “Managepopulationgrowthstatewidein a maimer
that providesincreasedopportunitiesfor Hawai’i’s peopleto pursuetheir
physical,social,andeconomicaspirationswhile recognizingtheunique

needsof eachcounty.”

Section226-5(b)(3): “Promoteincreasedopportunitiesfor Hawai’i’s
peopleto pursuetheir socio-economicaspirationsthroughoutthe

islands.”

TheProjectwill provide economicandemploymentopportunitiesfor the

populationof Maui. TheProjectwill alsoprovideneededhousingfor familiesin the

CentralMaui region,which will allow pursuitof economicandsocialaspirations.

Section226-6 ObjectivesandPoliciesfor theEconomy- In General

Section226-6(b)(b): “Strive to achievea level of constructionactivity
responsiveto, andconsistentwith, Stategrowthobjectives.”

TheProjectwill provideincreasedemploymentopportunitiesin

constructionandconstruction-relatedemploymentduring the Project’sbuild-out.

Section226-11 ObjectivesandPoliciesfor thePhysicalEnvironment-
Land-Based,Shoreline,andMarineResources

Section226-11(a)(2): “Effective protectionof Hawai’i’s uniqueand fragile
environmental resources.”

Section22(i-11 (h)(3): T~keinto ~Ccount the physici~!attributesof areas
when p!~nnin~~nol designing~ctivi ties ~nd f~ciI it ie~.’
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Section226-11(b)(8): “Pursuecompatiblerelationshipsamongactivities,

facilities, andnaturalresources.”

TheProjectis notexpectedto haveadverseimpactson environmental

resources.TheProjecttakesinto accountthePetitionArea’s locationadjacentto

existingresidentialandcommercialusesin theMaui Lani ProjectDistrict andphysical

featuresof thePetitionArea.

Section226-12 ObjectiveandPolicies for thePhysicalEnvironment-
Scenic,NaturalBeauty,andHistoric Resources

Section226-12(b)(5): “Encouragethedesignof developmentsand

activitiesthat complementthenaturalbeautyoftheislands.”

TheProjecthasbeendesignedto reflectsmartgrowthprinciples,

integratingresidentialandcommercialusesalongwith openspaceandpedestrian

linkages.

Section226-13 ObjectivesandPoliciesfor the PhysicalEnvironment-
Land,Air, andWaterQuality

Section226-13(b)(2): “Promotethepropermanagementof Hawai’i’s land
andwaterresources.”

Section226-13(b)(6): “Encouragedesignandconstructionpracticesthat
enhancethephysicalqualitiesof Hawai’i’s communities.”

Section226-13(b)(7): “Encourageurbandevelopmentsin closeproximity

to existingservicesandfacilities.”

TheProjectis situatedadjacentto urbanlandsof similar uses,andis a

logical extensionof theMaui Lani ProjectDistrict. TheProjectis not expectedto have

dc1ver~eimpactsupon water quality.
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Section226-19 ObjectivesandPoliciesfor Socio-CulturalAdvancement-
Housing

Section226-19(a)(2):“The orderlydevelopmentof residentialareas
sensitiveto communityneedsandotherlanduses.”

Section226-19(b)(1): “Effectively accommodatethehousingneedsof

Hawai’i’s people.”

Section226-19(b)(3): “Increasehomeownershipandrental opportunities
andchoicesin termsof quality, location,cost,densities,style,andsizeof

housing.”

Section226-19(b)(5): “Promotedesignandlocationof housing
developmentstaking into accountthephysicalsetting,accessibilityto

public facilities andservices,andotherconcernsof existingcommunities
andsurroundingareas.”

Section226-19(b)(7): “Fostera varietyof lifestylestraditional to Hawai’i

throughthedesignandmaintenanceof neighborhoodsthatreflectthe
culture andvaluesof thecommunity.”

TheProjectwill addressa portionof the significantdemandfor housing

on Maui, especiallyin theareaof affordablehousing. TheProject,aspart of the

proposedVMX development,will foster a variety of traditional lifestyles.

Section226-23ObjectiveandPoliciesfor Socio-CulturalAdvancement-
Leisure

Section226-23(b)(4): “Promotethe recreationalandeducationalpotential
of naturalresourceshavingscenic,openspace,cultural,historical,
geological,or biological valueswhile ensuringthat their inherentvalues
arepreserved.”

TheProjectwill includea 19 acreregionalpark thatwill provide open

spaceand recreationalvalue.
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Section226-103EconomicPriority Guidelines

§ 226-103(a)(1): “Seeka varietyof meansto increasetheavailability of
investmentcapitalfor newandexpandingenterprises.

(A) Encourageinvestmentswhich:

(i) Reflectlongtermcommitmentsto theState;

(ii) Rely on economiclinkageswithin thelocal economy;

(iii) Diversify theeconomy;

(iv) Reinvestin thelocaleconomy;

(v) Are sensitiveto communityneedsandpriorities; and

(vi) Demonstratea commitmentto managementopportunitiesto
Hawai’i residents.”

TheProjectwill assistin meetingtheseguidelinesby respondingto the

community’sneedfor residentialhousing,andallowing for theinvestmentand

reinvestmentin thelocal economythroughconstructionandconstruction-related

employment. TheProjectwill alsoencourageurbangrowth in proximity to anexisting

urbanarea.

Section226-104PopulationGrowthandLandResourcesPriority

Guidelines

Section226-104(a)(1): “Encourageplanningandresourcemanagementto
insurethat populationgrowthratesthroughouttheStateareconsistent

with availableandplannedresourcecapacitiesandreflect theneedsand
desiresof Hawai~i’speople.”

Section226-104(b)(l): “Encourageurbangrowthprimarily to existing

urbanareaswhereadequatepublic facilities arealreadyavailableor can

he provided with reasonablepublic expendituresandaway from areas
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whereother importantbenefitsarepresent,suchasprotectionof

importantagriculturallandor preservationof lifestyles.”

Section226-104(b)(2): “Make availablemarginalor non-essential

agriculturallandsfor appropriateurbanuseswhile maintaining
agriculturallandsof importancein theagriculturaldistrict.”

Section226-104(b)(12): “Utilize Hawai’i’s limited landresourceswisely,
providingadequateland to accommodateprojectedpopulationand

economicgrowthneedswhile ensuringtheprotectionof theenvironment
andtheavailability of theshorelineconservationlands,andotherlimited

resourcesfor futuregenerations.”

Section226-106 AffordableHousingPriority Guidelines

Section226-106(1): “Seekto usemarginalor nonessentialagriculturalland
andpublic landto meethousingneedsof low- andmoderate-incomeand

gap-grouphouseholds.”

Section 226-106(8): “Give higherpriority to theprovisionof quality
housingthat is affordablefor Hawai’i’s residentsandlesspriority to
developmentof housingintendedprimarily for individuals outsideof

Hawai’i.”

TheProjectwill addressaportionof theneedfor housingin the Central

Maui region. TheProjectwill generateshort-termemploymentopportunitiesas

constructionandconstruction-relatedjobs will begeneratedduring thebuild-out of the

PetitionArea. Further,thereclassificationfrom “Agricultural” to “Urban” will make

availablemarginalagricultural landsfor residentialandpark useswhile retaininglands

with higherproductivity potentialfor agriculturalpurposes.

1 50. The reclassificationof thePetitionAreagenerallyconformsto the

Agricultural, Housing, Recreational,andTransportationFunctional Plans.

coNFORMANCE WITH COASTAL ZONE MANAGEMENT_OBJECTIVESAND
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POLICIES

151. Theproposedreclassificationof thePetitionAreagenerally

conformsto theobjectivesandpolicies of theCoastalZoneManagementProgram,

chapter205A, HRS. TheProjectis not coastaldependentandis locatedinland from the

coast.As such,theProjectwill not adverselyimpactanycoastalecosystems,beachesor

marineresources.No views orvistasfrom or to theshorelinewill be impaired. The

PetitionArea is within areasof minimal flooding. All gradingandothersite

improvementswill comply with therequirementsof theFederalFlood Insurance

Program,andall StateandCountyof Maui laws. Drainagewill beadequatelyplanned

andconstructed,andwastewatergeneratedby theProjectwill be collected,treated,and

disposedof in accordancewith all applicablestatutes,ordinances,andregulations.

RULING ON PROPOSEDFINDINGS OF FACT

Any of theproposedfindings of factsubmittedby Petitioneror theother

partiesto this proceedingnot alreadyruled uponby theCommissionby adoption

herein,or rejectedby clearlycontraryfindingsof factherein,areherebydeniedand

rejected.

Any conclusionof law improperly designatedasa finding of factshould

bedeemedorconstruedasa conclusionof law; anyfinding of facthereinimproperly

designatedasa conclusionof law should bedeemedor construedasa finding of fact.
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CONCLUSIONS OF LAW

1. Pursuantto chapter205, HRS, andtheCommission’sRulesunder

chapter15-15,HAR, andupon considerationof theCommission’sdecision-making

criteriaundersection205-17,HRS, theCommissionfinds upona clearpreponderanceof

theevidencethat thereclassificationof thePetitionArea,consistingof approximately

59.6 acresof land atWailuku, Maui, Hawai’i, identifiedasTax Map Key No. (2) 3-8-

007:131(por.), from theStateLandUseAgricultural District to theStateLandUse

UrbanDistrict, for thedevelopmentof theProject,andsubjectto theconditionsin the

Orderbelow, conformsto thestandardsfor establishingtheUrbanDistrict boundaries,

is reasonable,notviolative of section205-2,HRS,and is consistentwith thepoliciesand

criteriaestablishedpursuantto sections205-16,205-17,and205A-2,HRS.

2. Article XII, Section7, of theHawai’i Constitutionrequiresthe

Commissionto protectnativeHawaiiantraditional andcustomaryrights. The State

reaffirmsandshallprotectall rights,customarilyand traditionally exercisedfor

subsistence,cultural, andreligious purposesandpossessedby ahupua’atenantswho

aredescendantsof nativeHawaiianswho inhabitedtheHawaiianIslandsprior to 1778,

subjectto the right of theStateto regulatesuchrights.

3. Basedon the archaeologicalsamplingsurveyof the56.3 acre

property adjacentto the Petition Area andpastexperiencein the area,the potential for

the presenceof subsuiface rema~ns, especiallyhumanhunaIs, is considered to) he high.
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Archaeologicalmonitoring of all construction-related,grounddisturbingactivitiesshall

occuron thePetition Area.Shouldanyresourcesbefoundduring construction,

Petitionerwill complywith all StateandCountyof Maui lawsandrules regardingthe

preservationof archaeologicalandhistoricsites.

4. Basedon thecultural impactassessmentpreparedfor theProject,

theProjectwill not haveanyadverseeffectsto native Hawaiiantraditionaland

customaryrightswhich would requireprotectionunderArticle XII, Section7, of the

Hawai’i StateConstitution.

5. Article XI, Section1, of theHawai’i StateConstitutionrequiresthe

Stateto conserveandprotectHawai’i’s naturalbeautyandall naturalresources,

including land,water,air, minerals,andenergysources,andto promotethe

developmentandutilization of theseresourcesin a mannerconsistentwith their

conservationandin furtheranceof theself-sufficiencyof theState.

6. Thereareno threatenedandendangeredspeciesof floraandfauna

or speciesof concernin or on thePetitionArea.

7. Theambientair qualityof thePetitionAreawill beimpactedin the

short termby fugitive dustandemissionsfrom engineexhaustsduring constructionof

theProject. Petitionerwill implementmitigation measuresfor fugitive dustand

exhaustemissionsasrequiredby all applicablegovernmentagenciesanddepartments.

‘Ihe Projectslong-term impacts to air quality will he minimal.

I)oclct No A))L7NI N1uuui Iurii ID)) 0uusc 17
I’uuudin~sOf’ Fact,0’oncluu~uouisOf I.c~,And l)ccisuon ,‘\nd Ordcr ‘or A Stutc lund I sc l)istuuct
Iloiuuudurr ,\ incuuduiucuut



8. TheProject’swaterdemandswill haveno significantimpacton the

integrity of theKahului Aquifer or any of its existinguses.

9. Article XI, Section3, of theHawai’i StateConstitutionrequiresthe

Stateto conserveandprotectagriculturallands,promotediversifiedagriculture,

increaseagricultural self-sufficiency,andassuretheavailability of agriculturally

suitablelands.

10. ThePetitionAreaconsistsof marginalagriculturallandwhich is

not currentlyusedfor agriculture. TheProjectwill not havea significantadverse

impacton agriculturein Maui or in theStateasthereductionof theseagricultural lands

in comparisonto the totalacreageof agriculturallandsin Maui andin theStateis

minimal.

DECISION AND ORDER

IT IS HEREBY ORDEREDthat thePetitionArea, consistingof

approximately59.6 acresof landin theStateLandUseAgriculturalDistrict at Wailuku,

Maui, Hawai’i, identifiedasTax Map Key No. (2) 3-8-007:131(por.), andapproximately

shownon Exhibit “A,” attachedheretoandincorporatedby referenceherein,shall be

andis herebyreclassifiedto theStateLand UseUrbanDistrict, andtheStatelanduse

district boundariesshallbeamendedaccordingly.

Basedupon the findings of factandconclusionsof law statedherein,it is

herebydetermi ned that the recla,ssift catio)n of t he I ~etition A rca will not significantly

l)o~Dot No ADT-7N1 NIuuui laiD 1)0) ‘ur~c4~
I uuiIiru~~(>1 i’,ct, (‘ouucf~usiuuuisOtt uc. And l)ccisuo,u .‘\uid 0)rdcr ‘or \ Nato Iuiid I Ac l)ktrict
I (mud,,r ‘\ uu~cuiduiucuii



affector impair thepreservationor maintenanceof naturalsystemsandhabitatsor the

valuedcultural,historical,agricultural,andnatural resourcesof thearea.

IT IS HEREBYFURTHERORDEREDthat the reclassificationof the

Petition Area from theStateLandUseAgricultural District to theStateLand UseUrban

District shallbesubjectto thefollowing conditions:

I. AffordableHousing. ThePetitionershalldevelopthe Projectto

meettheCountyof Maui’s affordablehousingguidelines;provided,however,that at

least51% of theProject’sresidentialunitsshallbepricedto beaffordableto families

earningbetween80%to 140%of theCountyof Maui’s annualmedianincome. The

locationanddistributionof the affordablehousingandotherprovisionsfor affordable

housingshallbeundersuchtermsandconditionsasmaybemutually agreeableto

PetitionerandDHHC. PetitionershallprovidetheCommissionwith anexecutedcopy

of theaffordablehousingagreemententeredinto with DHHC.

2. Public SchoolFacilities. Petitioner shall work with the DOE

relativeto anyfair sharecontributionsto mitigatetheimpactsof theProjecton public

schoolfacilities. Termsof thefair sharecontributionshallbeagreeduponin writing by

thePetitionerandtheDOE prior to obtainingCountyre-zoningof thePetition Area.

3. Traffic Impact Mitigation. Petitioner shall extendKuikahi Drive

betweenWaialeRoadand future Maui Lani Parkwayasa two-laneroadway,construct

\‘laui lani ParkwaybetweenKuikahi Drive and KamehamehaAvenueas a two-lane
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roadway,andextendKamehamehaAvenuebetweenMaui Lani Parkwayandthe

southernboundaryof Maui Lani ProjectDistrict asa two-laneroadway. Petitionershall

monitor theKuikahi Drive/WaialeRoadintersection,andtheProject’saccesseson Maui

Lani ParkwayandKuikahi Drive Extension;Petitionershallsignalizesaidareaswhen

warranted.Petitionershallalsomonitor theWaialeRoad/OlomeaStreetintersection,

theWaialeRoad/WaiinuStreetintersection,theKuihelaniHighway/MauiLani

Parkwayintersection,andthe Maui Lani/KamehamehaAvenueintersection,andshall

pay its pro-ratashareof thesignalizationof said intersectionswhenwarranted.

Petitionershall coordinatewith adjoiningdevelopersto implementintersection

improvementsat HonoapiilaniHighwayandKuikahi Drive, andKaahumanuAvenue

andMaui Lani Parkwayat no costto DOT. Petitionershall install necessary

intersectionimprovements,including signalizationwhenwarranted,initially for the

two-lane,andultimatelyfor thefour-lane,Maui LaniParkway/KuihelaniHighway

intersection.

ThePetitionershall implementtheregionalroadway

improvementsandphasingplanasidentified in theMaui Lani MasterRoadway

Agreement,datedJune3, 2003,executedwith theDPWEM.

Petitionershallprovide DOT with anupdatedMaui Lani

DevelopmentRegionalMasterPlan that will reflect theproposedredistrictingof the

Petition i\ rca from State I and Use /\g ricu I tu rat to State I andUse Urban andwill
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identify the roadwayimprovementsthat will berequiredat intersectionsfor access

from Maui Lani to Statehighwayfacilities.

4. Hawai’i Right to Farm Act. Petitionershallnotify all prospective

buyersand/orlesseesof thePetitionAreathat theHawai’i Right to FarmAct, chapter

165, HRS, limits the circumstancesunderwhich pre-existingfarm activitiesmaybe

deemeda nuisance.

5. Notification of Potential Nuisances. Petitioner shall notify all

prospectivebuyersand/orlesseesof thePetitionAreaof potentialodor,noise,and dust

pollution resulting from adjacent agricultural uses.

6. Drainage Improvements. Petitioner shall fund thedesignand

construction of drainageimprovements required as a result of the developmentof the

Petition Area to the satisfactionof appropriate State and County of Maui agencies.

7. Water Service. Petitioner and its affiliate, Maui Lani Partners,

shallconstruct3 newwells which will drawwaterfrom theKahuluiAquifer to

supplementDWS’s sourcesupplyandwill providepotablewatersupplyfor theProject

in accordancewith thetermsandconditionsof theRight-of-EntryAgreementbetween

Maui Lani PartnersandtheCounty of Maui datedApril 22, 2005, (Petitioner’sExhibit

“40’). In theeventcontaminantsarefound,Maui Lani Partnersshall remedysaid

contaminationin accordancewith, and for theterm of, the Right-of-EntryAgreement.

If anyor all of the 3 wells cannot be developedto) provide the potablewater supply for
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theProject,Petitionershall fund adequatewatersource,storageandtransmission

facilities andimprovementsto accommodateprojectedwaterusegeneratedby the

Projectto the satisfactionof theDWS.

8. BestManagementPractices.PetitionershallimplementBest

ManagementPractices(“BMPs”) to reduceor eliminatesoil erosionandgroundwater

pollution, andimplementdustcontrolmeasuresduring thedevelopmentprocessin

accordancewith theDOH’s guidelines.

9. WastewaterFacilities. Petitioner shall fund and developon-site

wastewatertransmissionfacilities to transport wastewaterfrom the Project to

appropriate County of Maui wastewatertransmission and treatment facilities to the

satisfaction of the DPWEM and the DOH. Petitioner shall pay a pro-rata shareof off-

sitesewerimprovements asdetermined by the County of Maui.

10. Solid Waste. Petitioner shall comply with solid wastedisposalas

required by the DPWEM.

11. PrecautionsRelating to Proximity of ClosedWaikapu Landfill.

With regard to that part of the Petition Area which is adjacent to theCounty of Maui’s

closedWaikapulandfill (“Landfill”), Petitionershall:

a) Establisha residentialbuffer of 300 feetfrom theboundary

of the Landfill to reducethe risk that any potential release(whether combustiblegas,

o)do:tr or ot her nuisances)may affect the Project. Wi thin this hotffer arca, activities will be
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restrictedto parking, roadway,otherinfrastructuraluses,andopenspace.Commercial

developmentactivity (restrictedto VMX usesasallowedby theCounty)maybe

allowedin thebuffer area.To mitigatethepotentialof combustiblegasmigrationon to

thePetitionArea, thePetitionerat its solecostandexpense,will install gasmonitoring

wellsalong thepropertyline of thePetitionArea adjacentto theLandfill with periodic

inspectionsconductedby thePetitioner,its successorsandassigns(includingthe

Project’shomeownerassociations)andthefindings reportedto theappropriateCounty

of Maui agencyandthe DOH. Thefrequencyof inspectionsshallbedeterminedby

agreementof theappropriateCountyof Maui agency,the DOH andthe Petitioner,its

successorsandassigns(including theProject’shomeownerassociations);

b) Grant a 30-footwide easementwithin the Petition Area

(whereit abutsthe Landfill) to theCountyof Maui to ensurethat theCountyof Maui

mayappropriatelymonitor thenorthernboundaryof theLandfill for settlement,runoff,

maintenance,andotherpurposesrelatedto healthandsafety. Suchaccessshould

permitthemovementof emergencyor othervehiclesby theCountyof Maui astheneed

mayariseandmayalsoserveto acceptandappropriatelycontainany runoff from the

Landfill;

c) Evaluatethe potentialrisk of air beingintroducedinto’the

landfill from sandmining operations,proposeappropriateandfeasiblemitigative

acttonsfor review and commentby the 1)011 and theappropriateCounty of Maui
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agency,implementa mitigation programapprovedby theDOH andtheappropriate

County of Maui agency,andprovideanupdatein Petitioner’sannualreportto the

Commission;

d) Submitan initial report describingtheimplementationof

Petitioner’smitigation program. Thereafter,Petitionershallimmediatelyreportto the

Commission,theDOH, andtheCountyof Maui any instanceswherethe integrity of the

boundarybetweenthePetitionArea andthe Landfill hasbeencompromisedandits

response.Thereportdetailing mitigation measuresrelatingto theLandfill shallbe

updated and describedin Petitioner’s annual report to the Commission; and

e) Record a deedrestriction on the Petition Area which: (1)

provides notice to all purchasersof residential or commercial property that theadjacent

property is a closedlandfill, and (2) prohibits any construction or activity within the

Petition Area that would compromisethe integrity of the landfill cap or permit air or

waterto accesstheLandfill.

12. EnergyConservationMeasures.Petitioner,wherefeasible,shall

implementenergyconservationmeasures,suchasuseof solarenergyandsolarheating

andincorporatesuchmeasuresinto theProject.

13. Civil Defense.Petitionershallprovideits fair shareof thecostof

adequatecivil defensemeasuresserving thePetition Area asdeterminedby the Stateof
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Hawai’i Departmentof Defense,Office of Civil Defense,andCountyof Maui Civil

DefenseAgency.

14. Unidentified Archaeological Finds. If any burials, archaeological

or historic sitessuchasartifacts,marineshell concentrations,charcoaldeposits,or stone

platforms,pavingsor walls which havenot beenidentifiedin theProject’s

ArchaeologicalMonitoring Plans(Petitioner’sExhibit 16) arediscoveredduring the

courseof constructionof theProject,thenall constructionactivity in thevicinity of the

discoveryshallstopuntil theissuanceof anarchaeologicalclearancefrom theSHPD

that mitigativemeasureshavebeenimplementedto its satisfaction..

15. Notice of Changeto Ownership Interests. Petitioner shall give

notice to the Commissionof anyintent to sell, lease,assign,placein trust, or otherwise

voluntarily alter the ownership interests in the Petition Area, prior to developmentof

thePetition Area.

16. Compliancewith Representationsto theCommission. Petitioner

shall developthePetitionArea in substantialcompliancewith representationsmadeto

theCommission. Failureto sodevelopthePetition Areamayresult in reversionof the

PetitionArea to its formerclassification,or changeto a moreappropriateclassification.

17. Annual Reports. Petitioner shall timely provide without anyprior

notice, annualreports to) theCommission,the Office of Planning,and the County in

connectionwith the statusof the Projectand Petitioner’sprogressin complying with the
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conditionsimposedherein. Theannualreportshallbesubmittedin a form prescribed

by the ExecutiveOfficer of the Commissionandshouldbesubmittedwithin 1 yearof

thedateof theDecision& Orderandannuallythereafter.

18. Releaseof Conditions. TheCommissionmayfully orpartially

releasethe conditionsprovidedhereinasto all or anyportionof thePetitionAreaupon

timely motionandupontheprovisionof adequateassuranceof satisfactionof these

conditionsby Petitioner.

19. Notice of Imposition of Conditions. Within 7 daysof the issuance

of theCommission’sDecisionandOrderfor thesubjectreclassification,Petitionershall

(a) recordwith the Bureauof Conveyancesa statementthat thePetitionArea is subject

to conditionsimposedhereinby theLandUseCommissionin thereclassificationof the

PetitionArea, and(b) shall file a copyof suchrecordedstatementwith theCommission.

20. Recordation of Conditions. Petitioner shall record the conditions

imposedhereinby theCommissionwith theBureauof Conveyancespursuantto

Section15-15-92,HAR. A copyof therecordedconditionsshallbesubmittedto the

Commission.
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ADOPTION OF ORDER

TheundersignedCommissioners,beingfamiliar with therecordand

proceedings,herebyadoptandapprovetheforegoingORDERthis 15th dayof

September ~, 2005. This ORDERandits ADOPTIONshall takeeffectuponthe

datethis ORDERis certifiedandfiled by this Commission.

Doneat Honolulu , Hawai’i, this 15th dayof September

2005, permotionon September8, , 2005.

LAND USECOMMISSION
APPROVEDAS TO FORM STATE OF HAWAFT

Deputy Attorn~yGeneral RANDALL SA OTO
ChairpersonandCommissioner

By (Absent)
STEVENLEE MONTGOMERY
Vice-ChairpersonandCommissioner

By (Abstain)
LISA M. JUDGE
Vice-ChairpersonandCommissioner

~
THOMAS CONTRADES
(,~onhiuissioI1er
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By~
MICHAEL D. FORMB~\ f
Commissioner

BY~~ThI~
KYON~SFIM~

Commissioner

D ANE KANt HA
Commissio

Fi1ed~d~fe2c~’eon ~

Certified by:

ANTHONY J.F~JiHING

I)uuckot No. ,‘\i) l~’/5 I Nluuuu luuiu I)))), I 1,1’

I undo, of I RI 0 uuuuLIuHuouu~uuf I ,~ uuiul I Ncu~uuuuuunit ) )uuIi ufuuu u N utL 1 mul I ~ I)u~tuuLt I(uuuuruuf uu\ \uuuiuuduu,Luut



BEFORETHE LAND USE COMMISSION

OF THE STATE OF HAWAFI

In The MatterOf ThePetitionOf ) DOCKETNO. A04-754

)
MAUI LANI 100, LLC

/ FINDINGS OF FACT, CONCLUSIONS
OF LAW, AND DECISIONAND ORDER

To Amend TheAgricultural LandUse ~ FORA STATE LAND USEDISTRICT
District BoundaryInto TheUrbanLand ) BOUNDARY AMENDMENT
UseDistrict For Approximately59.6Acres)

ofLandatWailuku, Maui, Hawai’i, Tax )
MapKey No. 3-8-007:131(portion). )

)
)
)

_____________________________________________________________________________________)

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND DECISION AND ORDER
FOR A STATE LAND USE DISTRICT BOUNDARY AMENDMENT

EXHIBIT “A”
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BEFORE THE LAND USE COMMISSION
OF THE STATE OF HAWAI’I

In thematterof thePetition

of

MAUI LANI 100, LLC

To AmendtheLandUseDistrict Boundary
of Approximately59.6 acresof landin the
Agricultural District to theUrbanDistrict at
Wailuku, Maui, Hawai’i, TaxMapKey No.:
(2) 3-8-001: 131 (por.)

) DOCKETNO. A04-754

) CERTIFICATE OFSERVICE

)

CERTIFICATEOF SERVICE

I herebycertify thata copyof theFindingsOf Fact,ConclusionsOf Law,

And DecisionAnd OrderFor A StateLandUseDistrict BoundaryAmendmentwas

serveduponthe following by eitherhanddelivery ordepositingthesamein theU. S.

PostalServiceby regularmail asnoted:

DEL. LAURA TH1ELEN,Director
Officeof Planning
P. 0. Box 2359
Honolulu,Hawaii 96804-2359

MICHAEL FOLEY, Director
Countyof Maui PlanningDepartment
250 S. High Street
Wailuku, Hawaii 96793

CERT. BLAINE J. KOBAYASHI, Esq.
CarlsmithBall LLP
OneMain Plaza,Suite400
2200 Main Street
Wailuku, Hawaii 96793-1086

1)ated: F Iono)lulu, I lawaii, _________
SEP 152005

JOHNCHANG, Esq.
DeputyAttorneyGeneral
425 QueenStreet
Honolulu,Hawaii 96813

BRIAN MOTO, Esq.
CorporationCounsel
Countyof Maui
200 SouthHigh Street
Wailuku, Hawaii 96793
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