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STATE OF HAWAIIL
LAND USE COMMISSION

Minutes of Public Hearing
LUC Hearing Room
Honolulu, Hawaii

7:00 P, M. - February 28, 1964

Commissioners James P. Ferry
Present: Shelley Mark

Shiro Nishimura
Charles S. Ota
Robert G. Wenkam
Leslie E. L. Wung

Absent: Myron B. Thompson
C.E.S. Burns
Goro Inaba

Staff Raymond Yamashita, Executive Officer
Present: Roy Takeyama, Legal Counsel

Richard Mar, Field Officer
Amy Namihira, Stenographer

The public hearing was called to order by Commissioner Ota, Chairman Pro Tempore.
The hearing was opened with a short prayer, followed by an introduction of the
commissioners and staff members. The procedures to be follwed throughout the
public hearing were then outlined. All persons who were entering testimonies in
this hearing were sworn in.

PETITION OF HAWAITAN HOMES COMMISSION (A(T)63-54), FOR AMENDMENT TO THE TEMPORARY
DISTRICT BOUNDARY FROM AN AGRICULTURAL DISTRICT CLASSIFICATION TO AN URBAN DISTRICT

CLASSIFICATION FOR LANDS CONSISTING OF 215.7 ACRES SITUATED AT WAIMANALO, KOOLAUPOKO,

OAHU: Described as TMK 4-1-08: 1, 2, 3 & &4

The Field Officer presented the background on the petition and located the area

on a map. There being no comments from the petitioner at this point, the Executive
Officer proceeded with the staff's analysis and recommendation. The recommendation
was for approval of the petition for urban districting of a portion of the subject
area, specifically TMK 4-1-8:1, consisting of 121.39 acres on the bases that:

(1) in considering the legislative limitations affecting the activities of the
Hawaiian Homes Commission, there is reasonable proof that the land is required

for urban use; (2) the subject parcel is suitable and adaptable for urban use;

(3) although the fringe of prime agricultural lands does extend into the subject
parcel, the urban use of this portion of prime agricultural lands does promote a
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more efficient overall use of the adjacent lands; (4) the urban use of the subject
parcel does not promote scatteration; and (5) the proposed use is in conformance
to the Department of Land and Natural Resources' plan for Waimanalo Valley and

is also in accordance with the City and County's plan for that area.

Mr. James Clark, representing the Hawaiian Homes Commission, acknowledged that 121
acres more or less would be sufficient, at present, to accommodate their present
layout of approximately 450 lots. He confirmed that the Hawaiian Homes Commission
would take about 10 years before they would be able to develop the quarry site

for houselots (Coral Hill). He stated that they have plans drawn up for develop-
ment of half of this quarry area on a 5 year basis. He indicated that because
they do not have funds at the moment, they could not proceed with the development
of the whole area. He stated that the Hawaiian Homes Commission matched $200,000
from the Legislature $200,000 and there is now $400,000 allocated for a houselot
development. Mr. Clark anticipated that the present 950 applications on file
would double as soon as they start developing this subdivision.

The Executive Officer informed Mr. Clark that because the Coral Hill area is a
10 year planned program for eventual use and utilization, and this Commission
is obliged to make a study of the district boundaries every five years, this
additional area, should it be needed at that time, could be reviewed and
considered then.

Commissioner Ferry inquired whether the Coral Hill area or quarry could qualify
as an agricultural operation, or would the Hawaiian Homes Commission need to
apply for a special permit?

The Executive Officer replied that a quarry operation was a permitted use in an
agricultural district, and therefore it would not be necessary for the Hawaiian
Homes Commission to obtain a special permit. This was confirmed by the legal
counsel.

The Executive Officer informed the public that this Commission will receive
additional testimonies and protests in writing within the next 15 days from this
hearing and that this Commission will be taking action on the petition between

| 45 to 90 days from this hearing.

The public hearing was closed.

PETITION OF KULA DEVELOPMENT CORPORATION FOR AMENDMENT TO URBAN DISTRICT BOUNDARY
OF "JAMESTOWN' OMAOPIO, KULA, ISLAND AND COUNTY OF MAUIL, STATE OF HAWAIIL

Chairman Ota informed the Commissioners that the purpose of considering the
petition by Kula Development Corporation was to decide whether or not this petition
should be accepted for a public hearing.

The legal counsel stated that the petitioner wishes to amend the interim boundaries
by keeping his particular area in Urban and putting those areas other than his own
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in a rural classification. The legal question being raised is, "Can petitioner,
who is not lessee nor owner in fee, petition lands not his own for another use?"
Legal counsel stated that the Law states that any property owner or lessee may
petition the commission for a change in the boundary of any district, interim or
permanent. Legal counsel stated that in his opinion the petition by Kula Develop-
ment is invalid because the petitioner is not the property owner or lessee of some
of the lands in question.

Mr. William Ellis, represemting Kula Development Corporation, was not in agreement
with legal counsel's interpretation. He stated that this Commission should be
impartial and objective and should consider the petitioner's interpretation of the
law as well as legal counsel's. He stated that legal counsel gives only his
opinion and is not a ruling which bind this Commission. Mr. Ellis based his

right to petition lands other than his own for a boundary change on Section 98H-4
of Act 205.

Commissioner Ferry asked Mr. Ellis if he felt that a group of laymen (like this
Commission) who may not be attorneys, could find any valid argument to doubt the
advice given by their legal counsel? Mr. Ellis replied in the affirmative.

Commissioner Wenkam stated that the issue is whether or not a person who does not
have full ownership of a land can present a petition to this Commission. The law
says he must be a property owner or lessee. Therefore the question is: '"Are the
lands being petitioned by Mr. Ellis in his ownership or not?"

Mr. Ellis replied that the majority of the lands were. He explained, however,
that should this Commission insist that his petition be for just his particular
lands, his petition has already indicated that this alternative be so.

Commissioner Ferry requested a clarification of this petition.

Legal counsel stated that the petitioner is requesting that lands other than his
own, which are adjacent to his, be put in a rural classification while his own
lands be put in urban. If a portion of the petition is not acceptable to this
Commission, the petition has an alternative request that only those lands under
petitioner's ownership be reclassified to urban. Legal counsel explained, however,
that these particular lands were already classified under the interim boundaries
as urban.

Mr. Ellis stated that he was submitting his petition at this time because of:

(1) the long waiting period one must go through before his petition is heard and
action is taken by this commission; (2) the possibility that the adopted final
boundaries may not be in his favor; and (3) the right an individual has to withdraw
his petition in the event the adopted final boundaries were in his favor.

It was explained to Mr. Ellis that this Commission had already set a precedence
when it had denied similar petition of this nature on grounds that they were not
in accordance with the Law.

Legal counsel stated that he believed there may have been some misinterpretation
of the communications that went between the Executive Officer and Mr. Ellis. He
explained to Mr. Ellis that the Executive Officer upon legal counsel's advice



ruled that his petition was invalid.

Mr. Ellis requested the reason why his petition, which was ruled invalid twice,
was then accepted the third time by the Executive Officer?

The Executive Officer explained that he was called before the Chairmen of the
House Judiciary and Land Committees concerning this matter. As a consequence, he
concluded that only the Commission had the prerogative to decide on the validity
of a petition. He therefore accepted the petition and requested permission from
the Chairman to add it to the agenda for this Commission to make the decisionm.
Commissioner Ferry then made the following motion:

"I move that inasmuch as the petitioner has included lands in his petition
which he does not own and have any interest, either as a lessor or lessee,
that we deny the petition as submitted."

Commissioner Nishimura seconded the motiom.

The Executive Officer polled the Commissioners. The vote was as follows:

Approval: Commissioners Wung, Wenkam, Nishimura, Ferry, Mark and Chairman
Ota.

Disapproval: None.

The motion was carried.

PETITION OF DEPARTMENT OF LAND AND NATURAL RESOURCES (A(T)63-33), FOR AMENDMENT
TO THE TEMPORARY DISTRICT BOUNDARY FROM AN AGRICULTURAL DISTRICT CLASSIFICATION
TO AN URBAN DISTRICT CLASSIFICATION FOR LANDS IN LALAMILO, HAWAII: Described as
TMK 6-6-01: Por. 2; 6-6-01: Por. 10; 6-6-01: 11, 15, 29, 40 and 6-6-04: 6

A background summary of the petition was given by the Field Officer. A public
hearing on this petition was held on December 7, 1963 in the Hilo Electric Light
Company Auditorium, Hilo, Hawaii. Action on this petition was deferred by the
Commission at its meeting on February 1, 1964 in Hilo, Hawaii because of insufficient
evidence to arrive at a conclusion. The recommendation of the staff was for granting
a portion of the redistricting request so that the first increment of the houselot
subdivision alone would be redistricted at this time. The Hawaii County Planning

and Traffic Commission recommended rezoning in order to allow expansion of the
proposed development by the State.

Commissioner Nishimura moved to accept the staff's recommendation, which was
seconded by Commissioner Wung. The Executive Officer polled the Commissioners

with the following results:

Approval: Commissioners Wung, Wenkam, Nishimura, Mark, Ferry and Chairman Ota.



4 Disapproval: None.

The motion was carried.

PETITION OF CENTEX TROUSDALE COMPANY BY H.W.B. WHITE (A(T)62-29), FOR CHANGE OF
TEMPORARY DISTRICT BOUNDARY FROM AN AGRICULTURAL DISTRICT CLASSIFICATION TO AN
URBAN DISTRICT CLASSIFICATION OF ABOUT 800 ACRES OF KAWAINUI SWAMP FOR PURPOSE OF
RESIDENTIAL AND PARK DEVELOPMENT: Described as TMK 4-2-16: Ol and 4-2-13: 22

Discussion on the above petition was deferred to tomorrow's meeting, February 29,
1964, at which time the Chairman, Myron Thompson, would be present.

SCHEDULE OF ACTIVITIES

The proposed schedule of activities worked up by the staff was accepted by the
Land Use Commission members up to April 25, 1964.

The meeting adjourned at 9:00 p.m.



Ref. No. LUC 412

Mr. William 5, Ellis, Jr.
President & Manager

¥ula Development Corporatiom
902 Nuuanu Avenue

Homolulu 17, Hawail

Dear Mr. Ellis:

Your letter of July 15, 1964 has been received. A
copy of a letter advising you of the action taken by
Land Use Commission with regard to the zeming of the
“Jamestown" ares of Kula has been hand delivered to your
attorney, Mr. Ralph Corey, om or about July 16, 1964.

By now, you should have received the original letter te
you. This letter is nol & verbatim quote of the motiom
and the recorded vote of the commission members as you
requested. Should you find the letter umsatisfactory
for your purpose, please comtact us.

Very truly yours,

RAYMOND S, YAMASHITA
Executive Officer

'n:ltym

Thompson
Roy Takeyama, Legul Counsel for the Conmission




Mr, Ralph Corvey

Claxk & Gurog :

Suite 5 Stangenwald Building
119 Merchant Street

Honolulu, Hawaii

Dear Mr. Corey:

Transnitted herenith ie a copy of a letter to Mre William 8. Ellis, Jre
of Kuia Development relating to his request of April 24, 1964 protesting
the Land Use Cosmission's proposed Rural classification for Jamestown,
Omaoplo, Kula, Maule

Very truly yoursy

PAYMOID S, YAMASHITA
Executive Officer

cc: Roy Takeyama



STATE OF HAWAIIL
LAND USE COMMISSION
426 Queen Street

Honolulu, Hawaii
July 10, 1964

Mr. William S. Ellis, Jr.
President and Manager

Kula Development Corporation
900 Nuuanu Avenue

Honolulu, Hawaii

Dear Mr. Ellis:

Your request for a change in the proposed land use district boundaries dated
April 24, 1964, to include in the Urban District areas generally outlined

in red on Enclosure (I) to your previous letter (Petition) of February 3,

1964, has been approved

by the Land Use Commission. (Requests that were denied may be reconsidered

by the Land Use Commission upon initiation of a petition for a boundary change
or for a special permit, whichever may be appropriate. Such a petition may be
initiated at any time. However, the outcome of such action cannot be predicted.)

The Land Use Law, Act 187, SLH 1961 as amended by Act 205, SLH 1963, mandates

the Land Use Commission to prepare and adopt land use district boundaries and
regulations not later than July 1, 1964. This legislative mandate has now been
accomplished with the adoption of the land use district regulations, and the
Kauai County and Maui County district boundaries on June 20, 1964; and the Hawaii
County and City and County of Honolulu district boundaries on June 27, 1964. These
adopted regulations and boundaries will become effective 10 days after they are
filed in the Lt. Governor's Office. It is anticipated that the regulations and
boundaries will be ready for filing in about a month and would become effective
some time in August. In the meantime, the temporary regulations and district
boundaries are in effect.

The recently adopted regulations and boundaries will be reviewed in its entirety
every five (5) years. However, any landowner or lessee may, at any time, petition
the Land Use Commission for a boundary change or petition the appropriate County
for a special permit. Information, forms and assistance in initiating a petition
may be obtained by contacting this office or the appropriate County Planning
Agency.

Prior to the adoption, the proposed regulations and boundaries were discussed
with the public at 12 public hearings conducted throughout the State. Further,
additional written comments and specific requests were received from the public
subsequent to the public hearings. Over 300 oral and written requests were
submitted and each request was fully considered by the Land Use Commission prior



to the adoption of the regulations and boundaries. About half of the specific
requests were favorably considered, and about half were denied because of
inadequate information at this time or because the granting of the request
would be contrary to the intent and purpose of the Land Use Law.

The land use district boundary maps, after being filed in the Lt. Governor's
office as prescribed by law, will be the official maps in the event that there
are any discrepancies in the information transmitted by this letter.

Your pérticipation has been most helpful in implementing the Land Use Law.
Should you have further questions about the Land Use Law or the action taken
on your request, please feel free to contact us.

Very truly yours,

. i 5
//Zif?;gaﬁ;qg/;ﬁifﬁ;kzzﬂbéﬂelé;az:

RAYMOND S. YAMASHITA
Executive Officer
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LAND USE COMMISSION

CIVIL NO. 13900
IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAII

KULA DEVELOPMENT CORPORATION,
- Plaintifef,

vVs.

LAND USE COMMISSION, Depart-
ment of Planning and Economic
Development, State of Hawaii,

Defendant.

W e Ve s Nxa? Tmel Vst ik W g Vs i

MEMORANDUM IN SUPPORT OF MOTION TO SET
ASIDE REQUEST FOR ENTRY OF DEFAULT AND

ENTRY OF DEFAULT

NOTICE OF MOTION TO SET ASIDE
mm'r !'Ol um Ol‘ Dxnwr

BERT T. KOBAYASHI
Attorney General

ROY Y. TAKEYAMA
Deputy Attorney General

State of Hawaii
Iolani Palace Grounds
Honolulu, Hawaii

Attorneys for Defendant

COMPLAINT FOR
DECLARATORY JUDGMENT

AND OTHER RELIEF




CIVIL NO. 13900
IN THE CIRCUIT COURT OF THE FIRST CIRCUIT
STATE OF HAWAII

KULA DEVELOPMENT CORPORATION,
Plaintiff,
COMPLAINT FOR

DECLARATORY JUDGMENT
AND OTHER RELIEF

ve.

LAND USE COMMISSION, Depart~
ment of Planning and Economic
Development, State of Hawaii,

Defendant .

N B sl St Nt P Nt Nt St N St

MOTION TO SET ASIDE REQUEST FOR ENTRY
OF _DE OF DEFAULS

Comes now the LAND USE COMMISSION, State of Hawaii,
by BERT T. KOBAYASHI, Attorney General, and ROY Y. TAKEYAMA,
Deputy Attorney General, its attorneys, appearing specially,
and moves this Honorable Court to set aside the request for
entry of default and entry of default for the reason that
this Court lacks jurisdiction to adjudicate the matter since
neither the Attorney General nor any deputy attorney general
appointed by the Attorney General was personally served with
a copy of the Summons and Complaint, as required under Rule 4
(d) (4) and (5), Hawaii Rules of Civil Procedure.

This motion is based upon the records in this case,
affidavit of Roy Y. Takeyama, Deputy Attorney General, and
the memorandum of authorities attached hereto.

Dated at Honolulu, Hawaii, May o7 ., 1964.

STATE OF HAWAII

/8/ Roy Y. Takeyama

ROY Y. TAKEYAMA
Deputy Attorney General

Attorney for Defendant




CIVIL NO. 13900
IN THE CIRCUIT COURT OF THE FIRST CIRCUIT
STATE OF HAWAIIX

KULA DEVELOPMENT CORPORATION,
Plaintiff,
COMPLAINT FOR

DECLARATORY JUDGMENT
AND OTHER RELIEP

vs.
LAND USE COMMISSION, Depart-—
ment of Planning and Economic
Development, State of Hawaii,

Defendant.

Nt N st N Vi N Sl i i s Sl

AFFIDAVIT

STATE OF HAWAII

i
) 88,
CITY AND COUNTY OF HONOLULU )

ROY Y. TAKEYAMA, being first duly sworn, on oath,
deposes and says:

1. That he is a Deputy Attorney General of the
State of Hawaii;

2. That he is authorized to make this affidavit;

3. That he has searched the files in the Depart-
ment of the Attorney General and checked the return of service
of summons in the Circuit Court and states that a copy of
summons and complaint was not delivered to the Attorney
General or any deputy attorney general as of the date of

this affidavit;




4. That he makes this affidavit in support of

| |
the motion to set aside request for entry of default and
entry of default.

>0

Dated at Honolulu, Hawaii, May . 1964.

/8/ Roy Y. Takeyama
ROY Y. TAKEYAMA

Subacribed sworn to before
me this 201 day of May, 1964.

/8/ Belen M. Mau (Seal)

Notary Public, First Judicial
Circuit, State of Hawaii

My commission expires 2-15-65



CIVIL NO. 13900
IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAILXI

KULA DEVELOPMENT CORPORATION,
Plaintiff,
COMPLAINT FOR

DECLARATORY JUDGMENT
AND OTHER RELIEF

vs.

‘ LAND USE COMMISSION, Depart~
; ment of Planning and Economic
| Development, State of Hawaii,

Defendant.

vavvvukuvv

MEMORANDUM IN SUPPORT OF MOTION TO SET
ASIDE REQUEST FOR ENTRY OF DEFAULT AND

ENTRY OF DEFAULT

Rule 4(d)(4) and (5), Hawaii Rules of Civil Procedure

provides that:

“{(d) SAME: PERSONAL SERVICE. The summons
and complaint shall be served together. The
plaintiff shall furnish the person making serxvice
with such copies as are necessary. Service shall
be made as follows:

- - s

*{4) Upon the State, by delivering a copy
of the summons and of the complaint to the attorney
general of the State, or to the assistant attorney
general or to any deputy attorney general who has
been appointed by the attorney general.

“{5) Upon an officer or agency of the State

by serving the State and by delivering a copy of
the summons and of the complaint to such officer

Oor agency. . . .
In his affidavit, Plaintiff's counsel states that

personal service of summons and complaint was made on the
Land Use Commission through Raymond Yamashita, its executive



officer, on March 11, 1964, and "subsequently made on the
Attorney General's office by mail. . . . “

The return of service of summons, dated March 12,
1964, indicates that Officer R. Ortiz served the summons
and complaint to Raymond Yamashita, Executive Officer of
Land Use Commission, on March 11, 1964, at 9:45 a.m. DNo-
where in the return does it appear that the Attorney General
of the State of Hawaii or any of his deputies was served a
copy of the summons and complaint.

It is our contention that this Court lacks juris-
diction to adjudicate this matter inasmuch as Plaintiff
failed to comply with Rule 4(d)(4), which requires delivery
of copies of summons and complaint upon the Attorney General,
or to the Assistant Attorney General or to any deputy attorney
general who has been appointed by the Attorney General.

Rule 4(d)(4) and (5) of the Federal Rules of Civil
Procedure is similar to said rule involved herein. It pro-
vides that:

“Sservice shall be made as follows:
"(4)

S & B 8 4. i LI d 4K - . 3 w SIXTLA 4 4 o L A8
Wm for the district in which
action is brought or to an assistant United
States attorney or clerical employee designated
by the United States attorney in a writing filed
with the clerk of the court and by sending a copy
of the sumons and of the complaint by registered

mail €to the Attorney General of the United States
at Washington, District of Columbia . . .

"(5) Upon an officer or agency of the
United States, by serving the United States
and by delivering a copy of the summons and
of the complaint to such officer or agency. . . . "
(Emphasis added.)



G The Federal courts in interpreting the above rule
have consistently held that compliance with smid rule is

mandatory and jurisdictional. See Lemmon v. Social Security
Administration, 20 F.R.D. 215 (1957); Messenger v. United
States. 231 F.2d 328 (C.A. 1956); Fugle v. United States,

157 F.Supp. 81 (1957); 2 Moore's Federal Practice, paragraphs
4.28 and 4.29.

In Queen:
Boaxd et al., 104 F.Supp. 396 (1952), plaintiff brought
an action for declaratory judgment and other relief against
the Home Loan Bank Board, an agency of the United States,

and others, seeking to set aside an oxder of said Board
in granting Century Federal Savings and Loan Association
permission to open a branch office. The facts indicate that
plaintiff mailed a copy of summons and complaint to defendant
Board in Washington, D. C., and to the Attorney General,
and also delivered a copy of the summons and complaint to
the United States Attorney for the district. The deferdant
Board moved to quash service of summons and to dismiss
complaint on grounds that the court was without jurisdiction
in the absence of compliance with Rule 4(d)(S), F.R.C.P.,
which requires "delivering a copy of the summons and of the
complaint to such officer or agency." The court granted
defendant's motion stating:
"The service of pimu therefore upon it
must accord with Rule 4(d)(5), Fed. Rules of
Civil Procedure, 28 U.8.C, namely by ‘serving

the United States and by delivering a copy of
the -m and of the complaint to such officer

or agency.'




the aggregate, and the defendants, so as legally
to generate a declaratory judgment cause. . . . "
(Emphasis added.

The above case interprets the phrase "delivering
a copy of the summons and of the complaint to such officer

or agency" to mean personal delivery by an authorized person
and not delivery by mail. The court clearly stated that
no matter how technical and non-meritorious it seems, it
lacked jurisdiction unless Personal delivery of a copy of
summons and complaint be made upon the officer or agency.

In the instant case, a similar situation arises.
Plaintiff "mailed" a copy of the summons and complaint to
the Attorney General. Rule 4(d)(4), H.R.C.P. requires
"delivering a copy of the sumons and of the complaint to
the attorney general." We contend that said rule mandates
personal delivery of summons and complaint upon the Attorney
General and that mailing a copy thereof is insufficient
to give this Court jurisdiction to adjudicate the matter
before it.

Finmally, in 1 Federal Practice and Proceduxe,
Barron and Holtzoff, §§ 180 and 181, relating to service




upon the United States and upon an agency of the United

States, it states that:

"A copy of the summons and complaint must
be delivered to the United States Attorney for
the district in which the action is brought or
to one of his assistants or clerical employees
designated by him in a writing filed with the
clerk of court. . . . " {(Emphasis added.)

It further states that:

" « « « If an officer or agency of the
United States is made a party, subdivision (d)
{5) controls and requires not only that the
summons and complaint be served upon the United
States as provided by subdivision (d)(4) but
also that a copy of the summons and complaint
be delivered to each such officer or agency.
This requirement is

sexvice is required." (Emphasis .
Based on the foregoing authorities, we contend
that this Court lacks jurisdiction to adjudicate the matter

before it.

Dated at Honolulu, Hawaii, May _ 7~ , 1964.

STATE OF HAWAIX

/8/ Roy Y. Takeyama

ROY Y. TAKEYAMA
Deputy Attorney General

Attorney for Defendant




CIVIL NO. 13900
IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAIIX

KULA DEVELOPMENT CORPORATION,
Plaintiff,
COMPLAINT FOR

DECLARATORY JUDGMENT
AND OTHER RELIEF

va.

LAND USE COMMISSION, Depart-
ment of Planning and Economic
Development, State of Hawaii,

Defendant.

St N St N S N i Nl Nt St St

NOTICE OF MOTION TO SET ASIDE
REQUEST FOR ENTRY OF DEFAULT

o~ AND ENTRY OF DEPAULT

TO: RALPH E. COREY
504-506 Stangenwald Building
119 Merchant Street
Honolulu, Hawaii

Attorney for Plaintiff

PLEASE TAKE NOTICE that a motion to set aside
request for entry of default and entry of default will be

presented before the Honorable _ -f A $)-5/L\J , Judge
of the above-entitled Court, in the courtroom of said Judge
in the Judictiary Building, Honolulu, Hawaii, on the _28'%
day of '))IM(}_ , 1964, at _{i¢ 0 o'clock

_H_.M. of said day, or as soon thereafter as counsel may
be heard.
Dated at Honolulu, Hawaii, May __ 20 _, 1964.
STATE OF HAWAII
/8/ Roy Y. Takeyama

ROY Y. TAKEYAMA
Deputy Attorney General

Attorney for Defendant
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CIVIL NO. 13900 LAND USE

IN THE CIRCUIT COURT OF THE FIRST JUDICIAL CIRCUIT
STATE OF HAWAII
KULA DEVELOPMENT CORPORATION,
Plaintiff,
vs.
LAND USE COMMISSION, Department
of Planning and Economic
Development, State of Hawaii,

Defendant.

L A A Nt N o A
~
")
b)
)
o~

CLARK & COREY

Suite 504-506 Stangenwald Building
119 Merchant Street

Honolulu, Hawaii

Attorneys for Plaintiff



CIVIL NO. 13900
IN THE CIRCUIT COURT OF THE FIRST JUDICIAL CIRCUIT

STATE OF HAWAII

KULA DEVELOPMENT CORPORATION, )
Plaintiff, )
VS, ' )  COMPLAINT FOR DECLARATORY
AND OTHER RELIEF
LAND USE COMMISSION, Department )
of Planning and Economic ,
Development, State of Hawaii, )
Defendant. )
SATECNCA N SRR WA R T B
REQUEST FOR ENTRY OF DEFAULT

Comes now Plaintiff above named, and hereby requests that
a default be entered against Defendant above named, on the basis
of the Affidavit attached hereto and made a part hereof by reference.

»r

CHro
DATED at Honolulu, Hawaii, this_(~ day of May, 1964,

KULA DEVELOPMENT CORPORATION,

torney
504-506 Stangenwald Bldg.
119 Merchant Street
Honolulu, Hawaii



CIVIL NO. 13900

IN THE CIRCUIT COURT OF THE FIRST JUDICIAL CIRCUIT
STATE OF HAWAIIL
KULA DEVELOPMENT CORPORATION,
Plaintiff,
VS,

LAND USE COMMISSION, Department
of Planning and Economic
Development, Stateof Hawaii,

Defendant.

N N N N N N N

AFFIDAVIT OF RALPH E, COREY
STATE OF HAWALI )
CITY AND COUNTY OF HONOLULU ) s.

RALPH E. COREY, being first duly sworm, on oath, deposes and says:

That he is one of the attorneys for the Plaintiff above named;
that service of the Complaint and Summons in the above-entitled case
and cause was made on Defendant through Raymond Yamashita, Its
Executive Officer on March 11, 1964, and subsequently made on the
Attorney Gemeral's office by mail; that, as of the present date,
Defendant has failed to plead or otherwise defend as provided by
the Hawaii Rules of Civil Procedure.

AND FURTHER AFFIANT SAYETH NOT. —
i ) O

“RALPH E. GOREY 7

9

mei.kd and sworn to before me
this \c = day of SStao : 1964,
Notary ﬁ ’ uug.mduul

Circuit, State of Hawaii.
My commission expires: \\>3-o



CIVIL NO, 13900
IN THE CIRCUIT COURT OF THE FIRST JUDICIAL CIRCUIT
STATE OF HAWAIL

KULA DEVELOPMENT CORPORATION, )

Plaintiff, )

vs. )

LAND USE COMMISSION, Department )
of Plamning and Economic

Development, State of Hawaii, )

Defendant., )

N

ENTRY OF DEFAULT

Pursuant to the Request for Eantry of Default and the Affidavit
attached hereto and made a part hereof by reference, it appearing
that the Defendant in the above-entitled case and cause was sexrved
with the Complaint and Summons in the above-entitled case and cause
on March 11, 1964, and had failed to plead or otherwise defend as
provided by the Hawaii Rules of ctvu‘h'ocodm'o.

IT IS HEREBY ORDERED that the Default of the Defendant in the
above-entitled case and cause is herewith entered.

DATED at Honolulu, Hewaii, this 77 day of . /Zc/ _, 1964,

A v
A7 g/?' 9:
}/ 2 : 2747
. we ind 4
o




March 31, 1964

Mr. William S. Ellis, Jr.
Kula Development Corporation
902 Nuuanu Avenue

Honolulu 17, Hawaii

Dear Mr. Ellis:

Since your petition was demied by the State Land Use Commission on
February 28, 1964, prior to a public hearing, we are returning your
$50.00 check which is enclosed. Please fill in the attached upon
receipt of this check and return it to the Land Use Commission,

426 Queen Street, Homolulu, in the enclosed stamped envelope.

Thank you,

ALBERTA L, KAI
Stenographer

Enclosures



Date:

TO:

FROM:

.e 1124 MILLER Y.
' State of Hawaii . HONOLULU 13, HAWAII
Cable: DEVELOPMENT

DEPARTMENT OF ECONOMIC DEVELOPMENT Phone 504-426

Subject: $50.00 Check

Land Use Commission
426 Queen Street
Honolulu, Hawaii

William 8. Ellis, Jr.

This is to certify that I received my check for $50.00 on

behalf of Kula Development Corporation on .
date

Signature

WILLIAM S, ELLIS, JR,



\'A. Commission on Public Accountancy
(ATTACH INVOICES OR CLAIMS LISTED BELO Form No. A-4.

EXPENDITURE-YOUCHER

The STATE or HAWAII, Dr.

Land Use Commission March 12, 19 64

DEPARTMENT OR ESTABLISHMENT

Kula Development Corporatiom Contract N
¢/o Land Use Commission

APPROPRIATION SYMBOL AMOUNT
426 Queen Street
7-63-901 B 50/ 00 |
£ C

Homolulu, Hawaii

SUMMARY OF INVOICES ATTACHED
PURCHASE YENDOR S INVOICE SYMBOL, Shoy Hdlwaii EXPLANATION
ORDER NUMBER NUMBER DATE APPROPRIATION OBJECT ~AN£§I { ::(_g:N":l; ~a4h s _"L‘TI?:AL (IF REQUIRED)
1964 ki) i
3/12 [j-63-901-B (9200 50|00 | Application ruled
not valid by LUC
on 2/28/64 - See
receipt #3158
TOTAL so w
'A’..//fd"%”-f"‘, .,'.‘__,{, "44’
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Ref. No. LIC 183

Mavch 12, 1964

¥r. Bobert Chata

Plasning Pirvector
Plonning & Traffie Commission
County of Maul
Kohulud, Maui, Raowsii

Pear My, Ohata:
&twuamefmtuww

to the Laad Use G AT
Mx. Ellds, .mmmapumumm
the situstion. We ave forwazdiag this eopy for your inforsation.

Yo arve aleo in veceipt of your letter to My, Myvem B. Thompeon,
dated March 11, 1964, im regevds ¢o the special permit by
the Episcopal Chuveh of Hsweii. In considevation of your
Commission’s request for sarly action, the specisl pemmit will
be put on the sgends of the next meeting of ithe Land Use

Also emclosed is a schedule of activities by the Land Use
Commiselon for your informatiom,

Very txuly youws,
LAND USE COMMISATON

BAYMDND 8, TAMASHITA
Enecutive Officer

Encl.

ce: ¥p. Myrom Thoupson
iy, Roy Takeyama
¥y, Charles Ots




CIVIL NO,

IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

8TATE OF HAWAII

KULA DEVELOPMENT CORPORATION,

Plaintiffr,
ve,
LAND USE COMMISSION, Deparsment
of Planning and Economie
Development, Ssate of Hawaii,

Defendans.,

Bt Ve Wi N o ® S Vg

AFPIDAVIT OF PLAINTIFP

STATE OF RAWAII )
COUNTY OF MAUI )

as.

WILLIAM S, ELLI8, JR,, hereinafter called "Affiunt,™ after
being firet duly eworn, on oath, deposes and says:

l, That Affiant% {8 now and has been the manager of XULA
DEVELOPNENT CORPORATION, Plainsiff in the above-entitled case,
eince its inoorporation on May 13, 1968; that Afffant was vice
president of sald corporation from said date to January 8, 1084;
and Shet Affient is and has been prealdent of seid corporation
sinee the lsatter date,.

€. Thet Afliant has read the Complalnt of Pluintilf filed
nerewith and that all of the statemants tnerein ere true¢ and
sarrect of Affiant'a own personal knowlsdge and bellef.

3. T™hat, in order to apprise the incumbent conmigssicners
Ind new staff members of Defendant of the backgr. .nd and merits
of the land use classificaticn problem at "Jamestowr ,” Kuls,
Msul, and by way of urging Def:sndant tc adopt the intarim urban

"y

boundaries of "Jameatown" as proposed permanent wounds: ies, Afilant

prepared and hand delivered to Defendant a communication iated

December 12, 1963; thet said comrunication incorporated by way of




reference prior communications on she same sub ject dated March 3,

and 6, 1983, to Defendans and March 27, 1983, to the Maul Planning
and Traffie Cmnni.lionx that sttached to sais communication as

encloaures wers five maps8 indiceting the exiating urban land .se

characteristics of "Jameoto-n”; and that on Degember 21, 1963,
Af"iant prepared and maliled to Defendant &n amendment to seid
communication of December 19, 1963, primarily to correct errors
in statistios sontained therein.

4. ™at Affiant determined, Ly lettor of January 7, 1964,
from Defendant's executive officer, Mr, Raymond Yamaahita, that
the proposed Permanent land use classification maApPs purportedly
adopted by Defendant prior to January 1, 1964, purportedly clasai-
fied "Jamesatomn " aa rural,

8. ™as, on the evening of January 88, 1964, Affiant conferred
casually at Silverawvord Inn, Kula, Maul, with Briing P, Wick, sales
6gent for Xula Kai subdivision (135 lots averaging 12,000 aquare

feet) within the intsrix urban district of "Jamestown" regarding

of sald districs; and that Mr. Wick stated to Affiant, "We are
Fesigned to being non-sonforming, "

6. That, on the morning of January 28, 1964, Afriant conferred
with Mr, Robert Chata, pPlanning direstor of the Maui Planning end
Traffie Commiseion, to discuss Affiant's {ntention of 8ling a peti-
Sion for a bourdary change in the interim urven distriot of "James-
temn " under the Provisiona of Sec ion 96H~4, R,L.H. 1965, aas
amonded, ao as %o distinguiah cetween thgt &rsa within said interim
district which is Fural snd that area whioh 1s urran and thereby
expedite the termination of the ancertainty Joncerring the permanant
land use olassification of Plaintifr's oroperty within the urban
portion) that Affimt conferred with Nr. Chata lor the ocurpose of
obtaining his general corcurrence and Fregolving any areas .f contro-

veray before riling saei 1 retitiony that the Primary reas n for this
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progedure is that Mr, Ohata has admitted to Affiant and to othera
in the presence of Affiant shat he personally, without the prior
conaent of or the subsaquent ratification of, the Maui Planning
and Traffiec Commission, recommended to Defendant's consultant late
in 1962 shat "Jameatown" be cluasified agriculsural, which recom-
uwendation is the root cause of the uncersainty as to the permanent
claseificetion of "Jamestown” which has caused Plaintiff alleged
grievous prejudice and irreparable harm and damage; and that Mr.
Ohats st salid conference on January 28, 1984, expresssd doubt that
Plaintiff would be eligible to file ssid petition without Jolinling
a8 co-petitioners all property ocwners within the area arffected.

7. ™a$, in the siternoon of January 28, 1964, Afriant
appeared bafore the Maui Planning and Traffic Commission at
Wailuku, Maui, to discusse the substance of Flaintif's proposed
petition in a preliminary way; and that seld Ccmmission sssured
Affiant that sald petition, when forwarded to it Ly Defendan ¢t
for official conaideration, would receive sxpeditious procesaing.

8, That Affiant prepared Plaintif 's petition for a change
in the urban distriot voundary of "Jamsatown,” Kula, saul, on
February 3, 19684; that tne urban aubdivision of Kula Kal waa not
included within the proposed amended boundary due to -ne aforesaic
statement of }Mr, Wiock to Affiant on January 25, 1964, and due to
{ta non-contigulty with the mauka urban area of "Jamestown" withi:
vhioh Plaintiff's proper$y 1s located; that Plaintiff personally
filed said patition with Defendant on the morning of Pebruary 4,
1964, together with a covering le-.ter and & cnack for $50.00 a3 »
filing fee; that, in anticipation of a hearing on sald petition
before the Ma:i Planning ani Traffic Commisginn on Pebriusry 1i,
1964, Af 1ant mailed an advancs o y of eaald petition %o aald
Commission on Pebruary 3, 1284, wivth a covaring letter tn Mr.

Ohata.
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16, T™hat, on his return to Homolulu on Pebruary 18, 19064,
Affiant receivad a letter from Mr, Bert T, Kobayashi, AsStorney
General, 3tate of Hawail, dated Pebruary 13, 1964; that said

letter stated that Affiant'e inquiry should be addressed teo
Defendant and also stated as follows:
"The funetion of our office is merely So provide
dvi to the staff and to the Commiasion., Legally,
e?fiéé%s%»and de not make decisiomns for the staff or
'b‘ ..;ron o:'

17. Thas, on February 18, 1964, Affiant also received a

lester from Mr. Yamashita, dated Pebruary 7, 1964, again rejeeting

Plaintiff'e petition and stating the same grounds therefor as in

his aforesaid letter of Pebruary 6, 1964; that, on said date,

Affiant also received 2 memorandum from Miss Alberta L. Kal of

Def¥ndant's stalf, together with a echeck for $50.00 in refund of

Pleinsiff's filing fee.

18. Thas, on Pebruary 18, 19684, Affiant personally refiled

Plaintifris petition and the aforesaid refund check with Defendans,

Sogesher 7ith a Jetter $o Defendant's chairman and membera, quoting

the aforesaid letter of Pebruary 13, 1964, from the Attorney General
: to Plainsiff with respect to the merely advisory function of counsel
to Defendant; that, in addition $o said quotation, the main points
of said letter to Defendant were: (a) that ocounsel to Defendmt
has, in fact, made the deocision to reject Plaintiff'a petition
rather tShan Mr, Yamashite or Defendant, (b) that Defendant has no
right S0 summarily reject a petition without a fair and imparsial
hearing, and (o) shat Plaintiff wished to appear before Defendant
at 1ts next meedSing in Honolulu for such an impartial preliminary
hearing; that Affisnt mailed copiea of eaid letter to Governor Jobn
A, Burns, Senator Nelson Doi, Senator Kazuhisa Abe, and Kgpresenta-
tive Doneld D, H. Ching.

19. Thas, on Pebruary 18, 1964, Affiant prepared and mailed o

leSter 80 Governor John A. Burns and that he also malled copies of
gald letter to Senator Nelscn Doi, Senator Kasuhisa Abe, Repreaent-

I
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ative Dorald D, H. Ching, and Mr, Myron Thompgon; that said letter

oonocluded with;
®ia the enclosed indicates, I am making one more attemph
$0 bo asccorded our constisutional righ%s. It would be appre-
clated if your office would assure the proper performance of

She Land Use Commissiom wishou$ she necesaity eof our resorting

te the eourss,.”

20. That, on Pebruary 19, 1964, Afrians personally filed a
88sond amendment te Plaintiff'a pesition of Pebruary 3, 1984,
superceding ito amendment aof Pebruary 6, 1964, and expanding the
latter in the following respostss (a) requesting that a deslara-
Sery ruling of 2 eireuid eourt de obtained te detarmine Plaingiff'e
¢ligibility to file @as a qualifisd class represontative, (b) ree-
@eating thet PFlainsiff's petition be procesased on i%as wmerits
pending seid ruling, em the presumpticn shat Plainsiff is Qualified
$e file unless proven ctherwise, (o) emending the signature of
Plainsiff on 418s petition %o expressly indicate Flainsifr's eapacity
®as o slaass representetive,” and (4) adding to she proposed amended
urben district an epproved hotel-apc tment site; and thas Affiant
sailed a copy of sald amendment to the Haul Flanning and Traffie
Cozmission,

81, That, on Pedbruary 19, 1964, Affient mailsd s sommunication
%o the ehairmen of Sonate and Houge Judiciery and Landa committees,
Propoaing an urgent smendment te Bection $8H-4, so that sectien
veulds (a) expreesly stete that a petition filed thereunder "inglude
uikhizn the proposed boundary cshange all properties affected by needs
end trande similar to those affecting the preperty in whiech (peti-
tiomer) hae an interess,® (b) delete the minimum valting periods
aad lower the maximum periods fer a pubdlie hearing on beundary
ehange petisiens, (c) expressly provide for an appeal te cirouis
eeurt ia she ovent of denial of the pesition; shat Affiant sSaged
in sald communication that the urgent amendment was roquested as
SR expediens alternasive %o court eotion to settle the con Sroverey

batween Plaintirf and Defondans; that Affien t ue led a copy of said

v 7T »




communicaticn to the Govermnor of Hawaii and to Defendmm$; that no
action known to Affiant has been taken by the addresseea on said
requesst.,

28, That, on the morning of February 20, 1964, Affiant person-
ally delivered a communication to Defendant relative to the acceptance
of Plainsiff's petition with reference to administrative procedures
wandated by Chapter 6C, R,L.H, 1085, as smended; that Affiant
stated his opinicon in said communicaetion that Defendant was acting
unlawfully, erronecusly, arbisrarily, In excess of i1ts statotory
authority, and with abuse of aid clearly unwarranted exercise of
disoretion; that Affiant meiled coples of seld communication to
the Covermor of Hawali and %o chalrmen of S3enate and House Judiolary
and Land committees.

83, That, in the afternoon of February 20, 1964, Affiant malled
$9 Defendant a communication relat. va to acceptance of Plaintiff's
petition with reference to Defendant's rules of practice and pro-
cedure adopted April 4, 1982; that Affient mailed copiea of sald
comrunication to the Governor of Hawail and to chairmen of Senate
and House Judiciary and Lands committees,

84. That, on the morning of Pebruary 21, 1964, Affiant
received in the mall a copy of a letter dated February 80, 1964,
from Mr, Yamashita to Mr, Ohata: (a) advising that Plaintiff's
pesiticn was being forwarded to the Neul Planring and Traffio
Commission, (L) stating that "the validity of the petition appears
to be & matter for a decialon by the Land Use Commiasion and not
the ataff,” anu (o) stating alao, "In the mesantime, the ]aw man-
dates that this petition be forwardsd to your Comnisaion,®

88. That, in the afterrioon of Februaury 21, 1964, Affiant
mailed a communication to Defendant relative to the alleged
invalidity of sald petition, pointlng out tnhat: (a} Defendansg
aus% follow rule-making procedures under 3ection 6C-3 in order

to adopt an interpretation f statutory langusge such as proposed

-[3.:







Thompson; that counsel %o Defendant sat elongside the chairman

Pre Sem and assiasted the laster in the conduot of the meoting as

az wnofficial coe-shairmen; that Mr, Yemashita made no speeifis :
recomcendation to Defendant relative te the alleged fnvalidity of i
said petition) thet the adtitude expressed by Defendant from the
suSset of the presseding wes that of o very buay adversary rether
then an impartial quasi-juéieial tribunal; that the ehairman pre
tem end the commissioners Pepeatedly suggestsed termination of the
Proceeding before Affiant had fully presented Plainsiff's position;
that Defendart did, ia fact, terminate saild proeseding bafore
Affiant had finished his presentation; that Affiaent was so dis-

- .

trasted in his presentasion and se dadgered by Defendent thas, in “
hia opinien, attempiting so preceed fursher would be futile; that E
the »ight of Plaimsife te shallege $he opimion or decision of

Defendant was vehemently questiomed by a commissioner; that Defen-

e S

dant neither discussed nor adopted am interpretative ruling on the
eonstrustion of Bestion BS8H-4 defore voting te deny Plaintifrrig
petition on the dasis of sueh neduleus rule,

89, That, on Mareh 85, 1984, Affiant personally picked up
Dsfendant’s letSter of said date from Nr, Yanmashite; that said
lotter stated the motion adepted by defendant at the conelusien
ef 1%s Pebruary 28, 1964, proeseding which dented Plaintirf's
petifjon, which motion 1s quoted in Plaintifr's Complaint; and
that Mr, Yamashita alse provided Affiant with a mimeographed
seshedile of pubdblie hearings on proposed permanent boundaries,
deliBarations thereon, and adoption thereof.

30, That the foregoing statements ars made of Afflant’as owmn
pevsonal knowledge and bellef in supports of Plaintifr's Oomplaintg
filed herewith,

AND PURTHER APFIANT SAYETH NOT,

Puted at LOMuLY)L _» Bavall, this 9th day of March, 1984,

Sabseribed and sworn $e defeore
og *u Pth day of Mareh, 1964

o

\....?V;__, | Nl W e o o
I’ —— —— . -

%, State of Hawaii.
Ny sowmission expires: .

:'"~ ’l
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CIVIL w0,
IN THE CIRCUIT COURT OF THE FIRST JUDICIAL CIRCUIT
STATE OF HAWAILI
KULA DEVELOPMENT CORPOBRATION, )

Plaintiff, ) FYOR D
Vs, )
LAND USE COMMISS1ION, Department )
of Plamming end Economic
Development, State of Hawaii, )
Defendant, )'
g )
COMPLAINT FOR DECIARATORY AND OTHER RELIEF
AFY IDAVIT OF PLAINTIFY
and
SLBMONS

CLARK & COREY

Suite 504-506 Stangenwald Building
119 Merchant Street

Honolulu, Huwall

Attornevs foxr Plaiotiff




andrEEe Ry

IN THR QIRCUI? COURT OF THR FIRST CIRCUI?T

STATE OPF HAWAXX
XULA DEVELOPMENT CORPORATION, )
Plaintirye, OMPLAIKT FO 70
Ve,
‘B.Lox. 196', 1”13 See,
LABD Usg COMMISSION, Department éC-7; R,IL.RE, 1988, 3ecs,
of Planning and Beonomis 3 288-1 through 288-6, in-
Development, State of Hewall, clusive; and Ruls 87,
Hawaii Bules orf Civii
Defendant, Progedure)

Gemes mow HULA PDEVELOPMENT CORPORATI'E, a Nawaii e¢orporation,
Plaintigye adove~-naned, dy L¢» attorney, RALPH E. CORRY, ESQ., of
CLARK & CORBY, and Feapsetfully compleins egalosd the LAND USE
COMMISSION, Department of Planning and Beonom!ae Deveslopwment,
2%ate of Hawell, as followae:

I,

Plaingierr 1g o Bawall sorporation, with prineipal offices and
pPost offlse address a3 80O Mauenu Avenue, Homelulu, City and County
¢f Hemoluln, 3tate of Hawali. Defendans is & comniesion whigh is
P&rs of she Department of Plenning and Becnemie Development, 8%ate
of Hawaii, rer edministrative purposes, wish principal officea and
Peas office address at 436 Queen Strses, Honelulu, Cisy and County
ef Hemolulu, B%ate of Hawaii,

II.
hio complaint ia broughs in ascorcance with, and jurisdiction

i of this Nomorable Gourt is based upon the following authorjities:
R.L.H, 1985, a3 amonded by 8.L.R, 19681, Section €C-7; R.L.H, 1985,
3ections 3R8.) through 228-6, ineluaives and Rule 87, Hawsil Rules

of Civil Procedures,




III.

Plaintiff slleges that in the above-entitled case there
existe an actual, justiciable controversy between ths contending
parties relating to Plaintifr'as legal and sucetantial rights to
file with Defendant, pursuant to S8ection PEH-4, R.L.H, 1966, as
amanded by Act R08, 3.L.H, 1963, a petition for » change in the
urban distriet boundary of “"Jamestow:n," Kula, Island and County
of Maui, S8tate of Hawaii, within vhich amended ooundary ias
loeated real properties owned by Plalisiff, which controversy
has given rise %0 the within proceeding respecting the merits of
antagonistie c¢claims,

1V,
Plaintiff further alleges that Defendant's asctions in denying
eald petition were and are (a) in violation of constistutional and
atatutory safeguards to & full and fair hearing on the merits -f

Pleinsiff's vetition, (b) ultra vires, (c) based upon unlawrul

administrative procedures, (d) clear.y erroneous in law, ejquity,
end fae$, and (e) arbitrary, cepricious, 1l scriminetory and
oppressive, eharecterized Ly clearly unwarra. ted use and abuse
of administrative discretion.

v,

Plaintirf further alleges thset it ia an aggrieved pa- Ly,
having been arbitrarily denied its leyeal and avostantial ri, hts
by Dafendant; that it has suffersed drfevous prefudice arnd sub-
stantial ani irreparalle herm ans damaye eca.ee I the alle. ed
unlawful condu t of Defendant; "hat iniess “his Honorenle Court
shall grant s declaratory Juigment or daeree sn- s: h nther
relief as prayed for herein, ao ae to terminate -he unec rteinty
Or coritroveray beteeen ths contending verties which has siven

rise to the within proceediny, Plaintif” will in futuro su:fer

additional grievous prejudice an substantial and irreparacles

hars and damage by reason of Defendent's rlleged anlawful con % t,




vI.

Plaintiff'a grounds for the sforesaid allegations are as
follows:

1. Plaintiff ie a subatential owner of real properties in
the mauka portion of the ahupuaa of Umaopio, land distriect of
Kula, Island and County of Maul, 8tats of Hawail, In an area
classified by Defendant on an interim basis Iin April 1968 as
en urban district, which urban district is referred (o nerein
as "Jamestown"; that sald oclassification ias conbalnad on
interim land use classification maps officially adovted by
Defendans in Apri) 1968 following public heaerligs and delibere
ations sthereon pursuant to Act 187, 8.L.H. 1861,

2, In eompliance to the recommendation of its consultans,

as published in Land Uge Districts for the 3%ate of Hawail

(January 1983, Harland Bartholomew & Associates), Defendant
proposed to include "Jamestowm" within tae agricultural clasai-
fieation on permsment land use classification mape to be esdopted
after public hearings thereon pursuant %o Ast 17, S.L.H, 1961,
thus esusing #n uncertainty sa to thne permanent classifiocation
of Plaintiff's properties within the "Jameatown" interim urban
dissriet.

3. pon inguiry of Plaintiff to Defend:nt, by letter dated
January 3, 1964, sas to Deferdant's propoassd clasaification of
" Jamestown” pursuant to Act 2086, S,l.d., 1963, Defendant informed
Plaintiff by lester dated Janusry 7, 1984, as [9llowsz

"me Land Use Commisaion has placed ‘Jamestown' In

Xula, Meuil in the kural dletricy . . . or proposed classi-
fication maps to be used for public neariny purposes. . . .

”n
3aid proposed cleasification by Nefendant con ipues the uncer-
tainty as to the permanent classification of Plaintiff's properties
within "Jamestown," which stete £ uncertainty has existed for

more then 14 wmonths aince January 1963.



l

4. Defendant is mendated to hold publie hearings on the
propossd permanent land use eclasaification boundaries and $o
adep$ sald boundaries in final form "no sooner than May 1, 1964,
nor laser than July 1, 1964,% in asecordano-with provisions of
Section 98H-3, R.L.H, 195656, as amended,

8. Upon »erscnal iaquiry of Defendant by Plaintifr's presidens
and maneger om Mugr-oh 3, 19064, Plain$irf wae informed by Defendant'a
exscutive officer that Defendant has tentatively scheduled the
adoption of permanent land use claszsification boundsriea for
June 190-30, 1964, Thus, the uncertalnty as to the permanant
classificeation of Plaintifr's properties within "Jamestown™ will
be prolonged for at lesst three more months, or a tetal of 17
monthe from the date Defendant eausei the uncertainty,

6. B8oction P8H-4, R, L.E, 1953, as amended, reads as follows:

"Section O8H-4, Anendments to district boundaries.

» « o« After 100 days but within 810 days of the originel

receips of a petition the commission shall advertige @

public hearing . . « Within s period of not jssre than #0

dayes and not less than 46 days after sueh hearing the cow-

mission shsll ast upon the petiticn for ehange. . . . "
The foregolimyg provisions require a minimum of 145 days %o a maxi-
sum of 300 daye, cor a minimum of five months Lo a wmaximum of ten
mopthe, after the date of filing a petition for a boundary chauge
wishin which Defendant i8 legally obliged te take setion.

7. 8hould Iwfenent adopt itz propoasd persanent rural slass-
iffcation for "Jamestown,” and should Pla‘ntiff shen 1le¢ a peri-
$ion for & boundery snangs %o redress sush grisvanse, the alleged
pre judice, harm, and damsge to Plalnslif ceused Dy the present
uneertainty would rontinue at least until Novomber €, 1964, und
possibly until April 9, 1865, a maximum period of 27 wonths from
the time lefendant csused the uncersalnty.

8, B0 that the alleged grievouely prejudicial, hamful, and
dasmaging circusatances might be alieviated at the earliest posalble

4date on appeal to a circult ccourt in the svent that Lefendant

should classify "Jamestown” rurel aflter pubile heariags on pro-







11. On Pedruary 28, 1964, again on advioce of oounsel, said
potition, as further amended on February 19, 1964, was denied by
Dafendant at arn informel fgenoy proeesding. Saild denial was dased
upen the follewing oral rotion of “oamissioner James P, Perry:

"I move that inesmuch as the petitiomer has ineluded
iands in his petition whieh he does not own and have any
interast, e¢ither as a lessor or lessece, that we deny the
petition as submisted.”

The wmotien was seconded by Commissioner Shire Nishimurs and
approved by a vete of § ayes, 0 noes, 3 avsent, and O abestaining.
viI.

Plainsiff allegea that 8 has patiently and Ailigeatly
endoavered %o resolve the issues of the foregoing cemntroverasy
relasive to the validity of said petition, as atated wish par-
Slevlarity in the Affidavis eof Plainsife attachsd hereto and
made & part hereof by reference; thet it has exhausted all prec-
tieadle administrasive remedies to resolve said contreoveray, as
stated with perticularity in eaid Affidavis); and that reeourse
VO & court of law affords the ouly means avallable to Plaintirlr
%o relleve ths grievous prejudice and irreparable harm and damage

saused by Defendant's denial of Plainsiffee legal and substantial
righse.

WHEREPORE, Plaintiff prays this Hensrabls Court so grant Se
Plaintiff its fall measure of declaratory relief afforded by law,
te determine, answer, adjusige, and decree the following issues
of law, faet, and mixed quessions of law and faet, to wit:

1. Is the bdelow-quoted language of Section ?88-4, R.L.H,
1988, as smended, ambiguous or clear?

“Section 98H-4, Amendments te Alatriet Loundaries.

¢« » o« ARy property owner or lessece may peSition the com-

misaiom feor a change in the boundery of any datriot,

interim or permanent, ., , ., "

R. I safd ssatutory language is not emdiguous, does
Defondm ¢ have & right so alter, amend, or modify the meaning,

intent and appliecsation of the stasute by interpretation o»

-




cometyuetion? (8 Am, dur, 8nd, Administrative Law, par. 234. )

8. If seaid statutery language 19 ambiguous, sheuld sald lan~
gasge de interpreted and comat ™ > im aecerdanse with the admin-
tatrative procedurea set ferth and mandated by Bection 60-3,;

R.L. K, 1088, a8 asmonded?

4, Thore the language of Chaptar 98N, R.L.K. 1988, as arser, 06,
relates specifieally ie lamd use Adissrieting im davaii end has R
sechnisal lagal connotatien, sheuld 1% ve interpreted and compirued
by Defendant and 188 2tar? qualified im planning and 1and use, oF
showuld 1% be insorpreted and construed by esumsel o Defendant ?

$, Is Defendand pound by the opimion of i%a esunasl as e
{nterpretation and sonaticiion of lwngutge baving & specifie
legal sonnetaticn whem sush opinien ie in eonfliet with the epinion
of 8 petitioner not rapressnted by coundel?

6. 1s Defendant pound ay the epimion of ita ceunsel &s %

inverpretation and senstrustion of language naving & specifie

lLegal connotation when sueh opiniea 12 in conflict with petitioner

representsd by sounsel’
¥, That 13 She legislative iandent and purpose of BSeotion

PAR~G g R.L. K, 1085, ae ssended?
8. Bas Plalnsiff e legal right te £41e a petition for a

change of boundsry undey the provisiona of saldd sestion witheutl

joining a8 so-peti tioners all other members of the olasa withim

the esub jeet area affected by said change?

$., Om receipt of ® petition filed in aceordsmce with the

provisions of the aforesaid sectiem, dpes Dafemdant's exeoutive

of 14 eo» hAVe &l seretionary auatherity to rejeot said patition?

|
19. Does nefendant have disoretionary aushority to a patition

filed undey the provisions of the aforeaald section prier %o &

public hearing on the meriss of the petition aa mandated by eaid

section?




11, Ir so, does Defendent have such authority without
affording the petitioner am opportunity for an impartial pre-
liminary hearing bdefore Defendans whiech is edequate in scope
end exten$ and in ascordance with orderly precedures whish do
not violate fundamensal censtisutional righta, conducted in
sucsh a manner as to furnish adequate evidentiary epportunisy
for a Gourt to determine whesher the applicable rules of law
and proeedure have been ebserved by the Defendant? ({bid,,
par, 353,)

18. Was Plaintiff sccerded ite full measure of due process
of law at the infermal proseeding held before Defendant on
Pebruary 28, 1964 (besed on a trunsoript to be discovered and
%2 be produced by Defendant)?

13. If, in the course of a hearing, Defendsnt bases its
decision upon ap opinien or inserpretation which falls within
the definition of an agency "rule” in Section 60-1(d), K.L.H,
1988, as smendec, prior %e the official adoption of such rule
in ascordence with procedures presoribed in Section 6C-3, ia
sald decision by Defendant legally valia?

14, With rnepect to the aforesaid r jswaking procedures,
was the denial ‘neiff's pstition by Defendant on February
B8, 1964, legally valld.

15. In the event th:t Defendant dete mines impartially and
with reasonablie ocertainty that a petitioner does nut have s legsal
rights 80 file a petition for a chanyge of cCondary ..Jder Sectiun
P8H~-4, R.L.H, 1856, as amended, and such defect csn . s oorrected,
ehould VMefandant allow the petitivner a reescna.ls .9 tO0 correct
said petition's “eliciencies, rataining #:1d pst.tiun w thin
Defendant’s jurisdi-ticn in the i.terin’

16. If Plaintiff do¢es nos nave a leygel ri nt to "i.e a
petition .nder seid secti.n for s chan.e in boui ary which

affects property other thsn its own, dues Pla.ntifi have a legal




rights to PeSition, in the alternative, that the pre-used bo.ndary
change include only its own lang?

17. 8hould Pefsndant show groat 11berality as te the par-
ticular forw and subatance of a Petition [iled in & cordence
with the Provisions of gaid section, *80%¢iel)ly where the
Petitioner 1s not Fepresented hy co n3el, and te 14horllly allow
&aendments teo such pesition? (Igig‘, s X571,

18, Regardless of form and substance ol & petitisn "1led
under the provisions of f2aid aection ans regardiess i the
legal qualificetions of the petitioner, ir sald petition calls
S0 the atitentiop or Dsfendent a bona fice ®xisting need for e
boundary change to comply W sh she legisletive intent »r
Chapter 98N, cen *he Defendant proseed #!th & publyc hearirng
on the merita of tna Petition under itg broad aminiastrative
suthorlty belowequoted? (LE&Q&)

"Section 98K-4, Amendments 4o distries boundaries,

* « « The commission may alae ‘- siate changes in a

dietric$ boundary , , ., ®

19. Does Defendant's exocutive offigsr ar Defendant nave
A seretionary authority te refrain for more then five days
rom forwarding a copy of a petition to the planning commiesion
of the sounty wherein the lana ia located, under the provisions

of saic section, regariless or the formwm or Substancs of the petition?

ARD Plaintirr furthap Prays this Honorable Gourt to mencats
Défendamt ;

1. To save, PPe8erve, anc c.nserve for disoovery and evi-
dentiary purposes the Sape-recorded reco - of the administrative
prooceeding on February 28, 1964, at which Plaincirr sppeared

bPefore Defendant,

2, To achedule a Publiic hearing on Plaintirrrg petition of
Pesbruary 3, 1964, se emended on Pebriery 68 and 18, 1964, ror a
change in the urban disgpict boundery or “Jamestown,* Omaopio,

Kula, Island and County of Heui, Btate f Hewail, comp :ting time




for said hearing from tha originsl date of filing said petition
on Pebruary 4, 1984,

3. To permit Plaintif” to make further amencdments to sald
petition appropriate to the circumstances in the event that
Defendant classifiees as rural on permanert land .se classifica-
tion mapa the amended urdan district of "Jumestcwn,” as groposed
in aald petition, prior to a hearing on sals petition,

4. To provide e rull transcript of th proecesdings of sw)d
public hearing on the merits of sal i petition, nicliding the tape
recording thereof, to this Honcraule Court so that (t mey deter-

mine Shat Defendant has accorded Plaintiff d.e proucese of law.

AND Plaintir{ further prays this Honoreble Court to grant
@ speedy hearing In the above-entitled cese so that:

1. The controveray tetween the contending parties wi'l be
prompily terminated and the grievous prejudice and Irreparable
harm and damage allegedly caused to Plaintiff by sal“ sontro-
versy will be promptly relieved.

£, Defendant will be sdvised by an Impartial Juilcial
declarstion as to lawful prc.sdures in‘er Chapter 96K before
it holds public hearings on propcsed permensnt boundary maps
and rules and regulatiorns affecting the rights of every proparty
owner in the state,

3, The 3tate Legislature will ve advised Ly an impartial
Judicial dec.aration of the qQuulificatiouns of incumtent members
of Defendant (subject to confirmation by the Senate) tc cunc. t
quasi-fudiclal crogceadings so us to aszcord 2ll property .wnars
of the stets “elr and equnl treztment under the anplisabls or -
visions of couaritutioral and statucory luw and Derendant's
own rules, .

(A

. \
DATRD at Bonolilu, 'lawaii, 'nie / day of March, 1384.

‘.‘.L R

A tava{l Zorodrution,- Pl tiis
Of ocounwael: v

Clark & Coray By - N alph. : sy
119 Merchant St. <Al .7_70. ¥ ;
Henolulu, Hawail / :

e DEX%;*‘HS;' JORPORATINN,
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CIVIL O, 13900
1% THE CIRCUIT COURT OF THE FIRST JUDICIAL CIRCUIT

STATE OF HAWAIIL

Defendant.

REQUEST FOR ENTRY OF PRFAULT
ATYIDAVIT OF RALPH E, COREY

CLARK & COREY

Suite 504-506 Stangeawald Building
119 Merchant Street

Homolulu, Hawaii

Attorneys fox Plaintiff




’ CIVIL %0, 13900

of the Affidovit atteched hereto end made a part hexeof by reference. ‘
‘ x

DATED ot Honolulu, Hewsii, this day of May, 1964, J

1

Plainetfef, g
Y Ty ——
Its At;c-y
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CIVIL NO, 13900
IN THE CTRCULT COURY OF THE FIRST nPICIAL CIRCUIT

STATE OF HAWALL

KULA DEVELOPMENT C RPORATION, )]
Plaintiff, )

V8. )

)

LAND USE COMMISS10N, Depaxtment
of Planming ana Economic

pevelopment, Stateol Hawail, )
nefendant. )
o )
APFIDAVIT OF RALPH E, COREY
STATE OF HAWAIL )

CITY AND COUNTY OF HONOLULU ) 8.

RALPH E. COREY, being fizet duly sworn, 04
ne Plaintiffi above named |

sath, doposes and Bays

That he is one of rhe asttoxmeys for t

he Complaint and summons in the above~entitled case

Raywond Yameshite, Its

that service of ©
and csuse was mude on De fendant through

Zxecutive Officer on March 11, 1964, and gubscquently made on the

Attorney Cenerel's office by mail; that, as of the present fate,

Defendant has failed to plead oT othervise defend as provided by

the Hawaii Rules of Civil Procedure.

AND FURTHER AFFIANT SAYETH NOT.

wALPH E, COREY

gsubscribed and sword to before e
L 4 " #
CM& = d;i‘," O‘f SN Sa » 19 'J:'(:l *

P, ¥ e § e B B
dotary ?;bfip; First Judiclal

Circuit, Stals of Hawail.
My souwdzslon expires: b gL




CIVIL MO, 13900
I¥ THR CIRCUIT COURT OF THE FIRST JUDICIAL CIRCUIT

STATE OF BAWAIL

KULA DEVELOPMENT CORPORATION,
Plaintiff,

LA USE CMMISSION, Department
of Plamning eand Economic

)

)

vs. )
)
Bevelopment, State of Hewail, )
)

Defendgnt.

- ——————

BIIRX OF PEVAULL
Pursuant to the Request for Entry of Dafeult sad the Affidevit

sttached heveto and wmade a part hereof by reference, it asppeariag
that the Defendant in the above-entitled case and cause was sexved
unmmmummumwcucmMcm
en Mexrch 11, 196‘.n‘hdm1dcoplod¢wdo£mdu
nmw:bwm“duulmm.

numrmm:mmm:ummcum
shbove-satitled case and cause is herewith entered.

e

DATED at Hooolulu, Hewaii, this______ day of , 1964,
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STATE OF HAWAI

I the Civcuit Court of the First Civeuit

SUMMONS

Siute of Raweii
To the above-named Defendant:

You are hersby summoned and required to serve upon .. GRABE & SORRY

RETURN ON SERVICE OF SUMMONS

I HEREBY CERTIFY and return that on the day of. i W ;
I served the within summens i }
on ¢
st ' e , by delivering to a certified copy é
hereof and of the complaint hereto annexed. f
=

——

0 Police Officer
O Person specially appointed by the Court

- DU s SN A

B i L L.

NOTE: This summons is iseued pursuant to Rule 4 of the Hawaii Rules of Civil Procedure. AFFIDAVIT )
required only if service is made by & person specially sppointed by the court {




Ref. Ne. LUT 142

Maxeh 3, 1964

Mr. Willism Elils, Jr.
Preaident & Manager

Fula Development en’uoch-
- 902 Nuusnu Avenue

Homolulu, Hewail

Desy My. Ellis:

This is to inform you that the Lend Use Commission of the State

of Bewalli mat on Februsry 28, 1964 iom

hn'tu voom, 426 Queen Street, Homolulu, Hawaii, to discuss
fdicy of your patition. On the basis of

action your petition was denied.

Commissioner Ferry: I move that inssmuch as the

i
{
i
ks

the mmu as submitted.
Comiseioner Nishimura: I sscoand the seotioam.
The wvote wes six ayss; O noes; 3 abseat; end U sbetaining.

Very truly yours,

RATMOND 8, TAMASEITA
Executive Officer

ce: My, Myron Thompson
¥My. Boy Takeyama




Developers of choice
properties at Kula, Maui, on

the slopes of Haleakala

902 NUUANU AVENUE,

HONOLULU

17, HAWAI

ZBEIVE]

Land Use Commission
Jept. of Planning & Econoniic Development MAR © 1
tate of Hawe i V;'Af\ e 1o1eY:
426 Queen Street
Honolulu, Haw: i i _ State of Hawaii
LAND USE COMMISSION
Gentlemen:
Thank you for the time given us on February 28 to
present our views on the validity of our February 3
petition re a boundary change at Jamestown, Kula, Maui

Although the rest
are not ”r(LLLylh in
accorded the honor of

judge rather than the
To save your over
respect to our petition,
until we have obtained
of your action.
SE:do

lts of the preliminary '"hearing'
LHCTukLVLb, we have ot least been
being thrown out of court by the
clerk.

worked staff further nuisance with

nd the fee
to the legality

retain it
ruling as

please
court

Very truly yours,

MENT CCRPOR

_/ﬂwﬁmﬂ/%

llis, Jr.
‘Jhbﬁcr

ll"' m :_;.
President §&




MAR 3 1964 ’

February 28, 1964

Dear Mr, Bllis:

Your letter of February 18, 1964 has been
received and I have made an inquiry inte the matter.
I am informed that your application has been recon-
sidered and has now heen accepted by the Land Use
Conunigsion staff, 'The Land Use Commission is therefore
to consider the validity of your applicatica at aa early
a date as is possgidble,  1If you have mot yet received
word on this matter (rom the Land Use Commission, you
may expect it very shortly. Sy

I hope the above action meets with your satis-
faction., 1t ie a pleasure to de of assistance to you,

With warm persenal regards., May the Alamighty
be with you and yours always,

Sincerely,

Mr. william 8. Ellis, Jr.
President & Manager

Kula Development Corporation
902 Nuuanu Avenue

Homolulu, 17, Hawaii




A4

JWAR 3 1964

FEB 24 1964
John A. Burns

Iolani Palace

X
Memo from

Feb. 19, 1964

Dear Myron:

Flease note the attached letter
which I have received jfrom William S.
Zllis, Jr., of Kula Development Corpora-
tion, regarding a petition before your
committee. I would appreciate your
comments and a draft reply for my sig-
nature at your early convenience.

Sincerely,

QM«. ﬁ'&a«( ‘

Honorable Myron Thompson, Chairman
Land Use Commission
Dept of Flanning & Economic Development

Attach.



Kula Development

-Q eem ;. -,r Haleakaia COrporcmon 1o 8
:,é' " §i e AT E : ‘
- H @EWE@

902 NUUANY AVENUE, NOMOLULY 17, MAWAIL FER 94 1or ) :
19

“ : State of Hawaii
“ LAND USE commission
Pebruary 18, 1964

Tk Rmonble John A. Burns
‘Governor :

State of Hawaii

Honolulu, Hawaii

Dear Governor Burns:

For about two weeks, I have been quietly and comstruc-

| tively qttmpting to oi.c "before the Land Use CO-ninion 8
petition for boundaries, as cleaxly providod for
under Section 98!(4 R.L.H. 1955, as amended.

Twice the petition has been declared ™invalid" b
counsel for the Commission without any consideration what- -
soever by the Commission itself, in complete and utter :
violation of ocur basic rights under the Constitution of the
United States. This is equivalent to being met at the court-
house door by & mere adviser to the Court who assumes the
role of jndgc and jury and then exceeds even their functiomns
in denying us due process of law.

As the enclosed indicates, I am making one more attempt
to be accorded our Constitutional rights. It would be appre-
: clated if your office would assure the propcr performance of
. & ths Eand Use Commission withowt the necessity of our resorting
e to -tlﬁ courts,

Very truly yours,
KULA DEVEDOPMENT CORPORATION

" ‘Williem $. Ellis, Jr.
| President & Manager
WSE:do |

~ce: Senatar Nekson not ;
Senator Kazuhisa Abe ; Y
Representative Doneld D. H. Ching ;
- Mr. Myron ‘l’bo-pun




Ref. No. LUC 129

February 25, 1964

The Honorable John A. Burns
Governor

State of Hawaii
Honolulu, Hawaii

Desr Govermor Bumrms:

In response to your memo of February 19, 1964, I
have prepared a draft of a letter for your signature.
1 believe the letter is self-explamatory. Should

you have further questions, I shall be happy to hear
from you.

Simcerely,

MYRON B, THOMPSON
Chairman




February 25, 1964

Mr, William 8. Ellis, Jr.
President & Manager

Kula Development Corporation
902 Nuuanu Avenue

Homolulu 17, Hawaii

Dear Mr. Ellis:

Your letter of February 18, 1964 has been received and I have
made an inquiry into the matter. I am informed that your application
has been reconsidered and has now been accepted by the Land Use
Commission staff. The Land Use Commission, itself, will now consider
the validity of your application at an early date as is feasible.

If you have not yet received word on this matter from the Land Use

Commission, you may expect to, at any day now.
I hope the above action provides you the relief you seek,

My warmest personal regards is extended to you.

Sincerely,

JOHRN A, BURNS
CGovernor

ce: Senator Nelson Dol
Senator Kazuhisa Abe
Representative Donald D, H, Ching

Mr. Myron Thompson
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FEB 34 1984

Joba A. Buess
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M. 19, 1964

- Begr W:

FPlease note ihe attaohed lTetter -
which I have recelved ff‘vn Wililen 8 '+
Xilisy Jr., of Kula Develepment Corpora-
tiom, regarding a petition defore powr
commwitise. I would appréviase pour
comments and & droft regly for my sige
nature @b pour eurijy songpenlence.
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Kuila Development
rporation
Co - REemIvEp

P01 MUVANY AVENVE, HOWBLULY 17 MAWAN [FR D4 1o0
State of Hawa
) USE :

Pebru. rv 18, 1904

“he honorable Jehn A. burns

Stote of Mawail
Honolulu, newail

pPe r Covernor Burns?

For about tvo weeks, 1 hsve been quietly and construce
tively atteapting to get before the Land Lse Com ission a
petition for change o bounderies, as cleagly previded for
uncer Sectiom 9811-4, R.L.H. 1995, as amended.

Twice the petition has been declared “invalid” by
sounsel for this Commission without any econsideratica vhat-
soever by the Comriseion {tself, in complete and utter
violstion of ocur basie rights under the Constituticn of the
inited states. This is equivalent to bein> met at the court-
house door by a swre adviser o the Court vhe assu es Cthe
role of judge and jury nd then erceeds even their functioms
in denying us due process of law.

As the en¢losed indicates, 1 /m peking one mcre  tUowt
to be zcconied our Constitutional rights. 1t vould be & Fre-
ci. ted 1 your offtce vould assure the proper perfcrm.t.cc - f
the Lend Lge Camdasica without the neses-4y L iy roam Tl i3
to the couwrtse

Very truly yours,
KULA BEVIACRYIR T CLRTCRATL

william 5. Ellie, JTe
President & Munager

wol:do

cc: Seuatar dedsom Dei
Senat or Kazuhisa Abe
Repressntative Donelc D. H. Ching
dr. Lyron Thompson
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Petition - dated 2/3/6L - 3 pgs
Acceptance by Commission of Reference

(A) with Respect to Provisions of Hawaii
Administrative Procedure Act (Chapter

6C, R.L.H. 1955, as amended). - dated
2/20/64 - 3 pgs.

Proposed Urgent Amendment to Chapter 98H -
dated 2/19/64 - 2 pgs.
Amendment to Reference (A), Superceding
Reference (B) - dated 2/19/6L - 2 pgs.
Covering Letter Resubmitting petition
w/fee to Land Use Commission - dated
2/18/6L - 2 pgse

Ltr. to Governor John A. Burns - dated
2/18/64 - 1 pge

%tr. to Senator NelsmDoi - dated 2/18/6L =

PE e

Ltr. to William Ellis from Attorney General
Bert T. Kobayashi - deted 2/13/6L = 1 pge
Ltr. to Attorney General from William
Ellis - dated 2/7/6L - 3 pgs.

tr. to William Ellis from R, Yamashita -
dated 2/7/64 - pg. le.
Ltr. on Acceptance and Processing of
Refer-nce A and B - dated 2/6/6L = 3 pgs.
Interpretation of Section 98H-l as
Relsted to Reference A - dated 2/6/6L =

3 PESe

Amendment to Reference A - dated2/6/6L -
1l pge.

Definition of Kula, Island & County of
Maui, As Land District, As Agric, Districte
and as Popularly Conceived. 2/5/6L -2pgs.
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February 25, 1964

o i " [jECEIVER 737

Honoluln 17, Hawall

To? Land Use Commission
State of Hawall Stat
~ 426 Queen Street AND USeE of Hawqijj
Honolulu, Hawaii - Ok COMMISSION
Re: Suggested Procedures for Hearing on February 28, 1964,

re Petitioner's Eligibility to File Reference (A), as
Amended by Reference (C), and as May Be Further Amended
Prior to, at, or Subsequent to Said Hearing.

References:

(A)

(B)

(c)

(D)

(E)

(F)

(G)

(H)

Petition to Land Use Commission dated February 3,
1964, for Amendment to Urban District Boundary of
" Jame stown," Omaopio, Kula, Island and County of
Mauli, State of Hawali.

Amendment to Reference (A) dated February 6, 1964, and
delivered to Land Use Commission at 8:55 a.m. that date.

Amendment to Reference (A) dated February 19, 19064,
superceding Reference (B)s

Communication of February 6, 1964, to Land Use Com=-
mission re Interpretation of Section 98H-4 as Related
to Reference (A), delivered at 8:55 a.m., that date.

Letter of February 6, 1964, from executive officer of
Land Use Commission re invalidity of Reference (A),

re jecting same, and citing opinion of counsel to the
Commission as basis for action, received by petitioner
at 9:10 a.m, that date.

Communication of February 6, 1964, to Land Use Com-
mission re Acceptance and Processing of References
(A) and (B) and returning Reference (A), delivered at
11:33 a.m. that date.

Letter of February 7, 1964, to Attorney General re
accdptance and validity of petition and function of
counsel to the Commission.

Letter of February 7, 1964, from executive officer of
the Commission re invalidity of Reference (A), as
amended by Reference (B), again rejecting same, and
citi ng February 6, 1964, opinion of counsel as basis
for action.



Land Use Commission - 2/25/64 Page 2

1.

2e

4.

(I) Letter of February 13, 1964, from Attorney General Bert
T, Kobayashi to petitioner re function of counsel to
the Commission.

(J) Communication of February 19, 1964, to Chalrmen, Senate
and House Committees on Judiciary and Land re Proposed
Urgent Amendment to Chapter 98H.

(K) Communication of February 21, 1964, to Land Use Com-
mission re Alleged Invalidity of Reference (A).

This will acknowledge, with thanks, notice by telephone to the
undersigned on Maui of hearing scheduled in Honolulu on February
28, 1964, from 7:00 to 9:00 p.m., to be confined to the subject
of the petitioner's eligibility to file Reference (A), as
amended.

The purpose of this memorandum is'to provide for an expeditious
hearing on the subject by suggesting procedure and a specifica-
tion of the issues, much in the manner of a pre-trial conferencs.

To implement this memorandum, and thus further expedite the
hearing, it is suggested that the undersigned meet with the
executive officer of and the counsel to the Commission and any
representatives of interested committees of the Legislature in
a pre-hearing conference to resolve or minimize differences as
to procedures and lssues suggested in this memorandum. The
undersigned is tentatively scheduled to return to Honolulu at
approximately 10:00 a.m., February 28. Any time after 11:00
a.m., including the possibility of a luncheon conference, is
suggested.

It is requested that individual members of the Commission be
provided copies of this communication and all of the above-
mentioned references prior to the hearing.

It is further requested that copiles of References (A) through
(I) be provided to the chairmen of the Senate and House
Judiciary Committees, the Senate Committee on Lands and Natural
Resources, and the House Committee on Lands and that represent-
atives of those committees be ilnvited to participate in the
suggested pre-hearing conference and/or the hearing itself as
observers and advisors to the Commission on hearing procedures
and Legislative intent.

As to respective roles, the following is suggested:

a, That the Commission function solely as a tribunal, or furum
of justice, to determine the right of the petitioner to flle
Reference (A). Therefore, the ommission is not a party in
the juridical sense, at least, not an adversary to the peti-

tioner.



Land Use Commission - 2/25/64 Page 3

5.

b.

Ce

d.

As

Qe

be

That the executive officer function solely as a master,
assisting the tribunal. Therefore, he is not a party in
the juridical sense, but an "officer of the tribunal."

That the counsel to the Commission function solely as an
adviser to the Commission (as a tribunal). Inasmuch as the
Commission is not a party in the juridical sense, counsel is
not an advocate pleading the cause of the Commission as an
advers:ry to the petitioner. He is an "officer of the tri-
bunal.

That, in the juridical sense, the petitioner be considered
the only party before the Commission, by virtue of having
filed Reference (A) addressed to the tribunal. A%t a public
hearing on the merits of Reference (A), any other property
owner within the proposed amended boundaries who supports
the petition might also be construed a party petitioner and
any other property owner with similar rights who opposes the
petition might be construed an adverse party. The purpose
of the public hearing is to cause the joinder of parties
whose rights are affected.

to hearing procedure, the following is suggested:

That the executive officer, as the tribunal's master, 1s the
proper person to raise the question of the eligibility of the
petitioner, should he be in doubt at the time of the hearing.
In order to reach an objective conclusion as master, he must
take into full consideration References (D), (F), (I), and
(J), as well as the opinions of counsel to the Commission.

He should consider himself in no way bound by law or policy
to concur with the opinion of counsel should he conclude,
after due deliberation, that petitioner has not beencproven
ineligible beyond a reasonable doubt. His findings and con-
conclusions should be briefly summarized in support of his
recommendations.

That should the executive officer recommend that the petitioner
be considered eligible, the Commission may adopt or reject his
recommendation. Should it be adopted, the matter would be
settled without the necessity of hearing the petitioner.

Should the Commission reject such recommendation, or should
the executive officer recommend that the petitioner be con-
sidered ineligible, the petitioner would then be afforded an
opportunity to fully state his position, to be followed by
questions, rebuttal, and counter-rebuttal. Should the Com-
mission then conclude that the petitioner 1s a qualified
party, the hearing on eligiblility would be concluded.
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That should the Commission decide that the petitioner is
ineligible, its decision should clearly state the findings

of facts and conclusions upon which it is based. In such
event, the petitioner should be advised in which particulars
the petition should be amended so that there will be no ques-
tion of eligibility. The Commission should also designate a
reasonable time, in consultation with petitioner, in which to
accomplish said amendments.

to questions of relevant law:

That the only grounds for considering the petitioner ineli-
gible to be considered is the interpretation of the following
in Section 98H-4: "...any property owner or lessee may
petition the commission for a change in the boundary of any
district, interim or permanent."

That the petitioner 1s presumed to have the legal right to
file a petition under the provisiocns cited above and that the
burden is upon the challenger of that right to show lack of
such capacity. (39 Am. Jur., Parties, par, 12.) In other
words, under the principide of "innocent unless proven guilty,"
the petitioner is eligible unless proven ineligible.

That the petitioner must have an actual existing interest in
or legal or equitable right in the subject matter of the
petition, as principal, agent, or fiduclary. (39 Am. Jur.,
Parties, par. 13.)

That the petitioner is at least entitled, if not obliged, to
file a petition for a change of boundary as a representative
of a class within the scope of Rule 23(a) of Hawail Rules of
Civil Procedure, should other nearby property be affected by
common needs and trends. Under said rule, the petitioner is
not obliged to procure the joinder of other members of the

class.
to questions of fact:

Is the petitioner a property owner or lessee, or duly quali-
fied representative of same?

Are the property rights of the petitioner affected by the
proposed boundary change?

Are all nearby propertfes similarly affected included within
the proposed amended boundary?
Respectfully submitted,

/yfu.p‘ DEVE‘LOWPO ION
Willia:m’ S. Bllis, J7% -
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February 21, 1964

From: Kula Development Corporation
900 Nuuanu Avenue

donckute 17, Rt REGEIVE)

To: Land Use Commission
Dept. of Planning & Economic Development FEB 24 1964
State of Hawaiil
426 Queen Street , State of Hawaii
Honolulu, Hawaii LAND USE COMMISSION

Re: Alleged Invalidity of Reference (A).
Reference:

(A) Petition to Land Use Commission dated February 3,
1964, for Amendment to Urban District Boundary of
"Jamestown," Omaopio, Island and County of Maui,
State of Hawaii, as amended February 19, 1964.

1. Receipt of a copy of the Commission's letter to the Maui Plan-
ning and Traffic Commission, forwarding Enclosure (A) for com-
ments and recommendations is herewith acknowledged, with thenks.
It is gratifying to learn that we have at last been accorded
our constitutional and statutory rights after an unwarranted
delay of 17 days.

2. Judging from the stubborn resistance to date and the content of
said letter, acceptance of the petition appears to the the first
round of a three-round battle, the first two rounds of which are
unfortunately obscuring the substance of the third round:

Round 1. Acceptance of Reference (A).

Round 2. Determination of petitioner's eligibility to
file Reference (A§ as a class action.

Round 3. Consideration of the merits of Reference (A).

3. This communication is addressed primarily to the subject of
Round 2. At least, we are in accord that only the Commission,
and not the staff or counsel, can rule on the matter of our
eligibility. Perheps we are also in accoxd that the Maul
Planning and Traffic Commission has no authority to "rule" on
any matter for the Commission, but shall only offer its comments
and recommendations on Reference (A) as provided under Section
98H=-4.

4., We are fully confident that we are qualified to file Reference
(A) under said section. Therefore, if there is to be any con-
sideration of the "wvalidity" of Reference (A), actually the
qualifications of the petitioner to file as a class representa-
tive, the controversy must be raised by the Commission itself.
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If the Commission is to rule on the eligibility of ,Reference
(A) specifically, it must first issue a "statement of general
«..applicability and future effect that interprets" the intent
of Section 98H-4. This is rule-making as defined by Section
6C-1(d). Such a rule must be made in accordance with Section
6C-3, requiring public hearings.

Page 2

I1f, despite the foregoing, the Commission feels that it has the
authority to settle the matter under the provisions of Section
1.25(e) of its own rules of practice and procedure, we request
that we be given a proper notice and hearing, as guaranteed under
the Constitution of the United States and R.L.H. 1955. It is

our contention that denial of notice and hearing under this
section in a controversial matter (two or more parties involved)
is in violation of constitutional and statutory provisions, in
excess of the statutory authority and jurisdiction of the Com-
mission, and a clearly unwaerranted exercise of discretion.

16 Am. Jur., Declaratory Judgments, paragraph 55, states: "A
case for declaratory judgment...in cases of actual controver-
sies...must be formally presented with proper parties.™ A
declaratary ruling procedure by the “ommission would be equiva-
lent. There can be no justice unless both parties to a contro-
versy are present and can be heard. This is particulary true
where a lay Commission, of which its counsel is an alleged
party (!), is required to rule on matters of law. There could
be no more biased and prejudicial circumstance than the absence
of the aggrieved party during the determination of his rights.

It is our contention that Section 98H-4 provides for a class
action within the meaning of Rule 23(a)(3) of Hawaii Rules of
Civil Procedure:

Rule 23. Class Actions.

(a) REPRESENTATION. If persons constituting a class
are so numerous as to make it impracticable to bring them
all before the court, such of them, one or more, as will
fairly insure the adequate representation of all ma¥, on
behalf of all, sue or be sued, when the character of the
right sought to be enforced for or against the class is
«ee(3) Several, and there is a common question of law or
fact affecting the several rights and 2 common relief is

sought.

Should it be proven that petitioner is not bringing a class
action, such proof would not be grounds for dismissal of the
petition, but merely cause for amendment, in accordance with
Rule 21 of Hawaii Rules of Civil Procedure:

Rule 21, Mis joinder and Non-Joinder of Parties.

Mis joinder o parties is not grounds for dismissal of an
action. Parties may be dropped or added by order of the
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court on motion of any party or its own motion at any
stage of the action and on such terms as are just.

It would only mean that the petition should be amended to in-
clude all proper parties as petitioners.

Inasmuch as Reference (A) cannot legally be construed invalid
solely on the alleged ineligibility of the petitiomer to file,

it is respectfully requested that the Maui Planning and Traffic
Commission be requested to offer its comments and recommendations
forthwith, solely on the merits of the petition, leaving the
matter of "validity" to the determination of the Land Use Com-
mission.

Respectfully submitted,

KULA DEVEL OFMENT COR FORATICN
William S. Ellis, Jr. //4
President & Meanager

WSE:do

cc: Chairman, Senate Judiciary Committee

Chairman, Senate Lands Committee
Chairman, House Judiciary Committee
Chairman, House Lands “ommittee

Maui Planning and Traffic “Yommission
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February 20, 1964

From: Rule lopm -poratioc
Gy o REcEvEp

Honclulu 17, Hawaii

1O Land Use Commission FEB 241964
Det . of Planning & Economic Development St )
State of Hawaii LAND 8;‘ of Hawaii
426 Queen Street AN USE COMMIssioN
Honolulu, Hawaii

Re: Acceptance by Commission of Reference (A) with Respect to
Commission's Rules of Practice and Procedure, Adopted
April &, 1962.

References:

(A) Petition to Land Use Commission dated February 3, 1964,
for Amendment to Urban District Boundary of "™Jamestown ,"
Omaopio, Kula, Island and County of Maui, State of Hawaii,
as amended February B, 1964.

(B) Communication of even date re Acceptance of Reference (A)
with Respect to Chapter 6C, R.L.H. 1955.

Upon hand delivery of Reference (B) to the office of the Commission
this morning, we were advised that the Commission's practice and
procedure is governed by rules adopted April 4, 1962. Accordingly,
Reference (B) stands corrected, particularly with respect to 6C-3
and 6C-8. The following comments apply to the Commission's own
rules. (Emphasis added.f

1.1. "These rules govern procedure befar e the Land Use Commission
oes They shell be construed to secure the just, speedy, =nd
inexpensive determination of every proceeding.™ Since peti-
tion was rejected by the executive officer, on advige of
counsel, it was not yet before the Commission. Refusal to
receive the petition was unjust, dilatory, and caused undue
expense and hardship.

1.2. Definitions

(a) (5) "Proceedings. The term 'proceedings' as used in these
rules shall mean the Commission's elucidation of the
relevant facts and applicable law, consideration thereof,
and action thereupon...initiated by a filing or submittal
«esand shall include (a) proceeding involving the adoption
of district boundaries...'” The Commission, not the

executive officer o@r counsel, elucidates after a peti-
tion is filed.

1.3. The Commission

(d) "™Quorum and number of votes necessary to validate acts.
«eea majority of all the members...shall constitute a
quorum to transact business, and the concurrence of a
majority of all members...shall be necessary to mske any
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1.5.

1.7.

(e)

(£)

action of the Commission valid..." By this rule, pro-
posed barring of our petition is clearly invalid.

"Executive officer. (1) The executive officer shall have
charge of the Commission's official records and shall be
responsible for the maintenance and custody of the docket,
files, and records of the Commission...® Lhe executive
officer, in this respect, is the 'clerk" of the Commission,
similar to a clerk of court. Like the latter, he has no
express or implied authority to make rulings in general,
nor to refuse to receive a petition on any grounds.

®Field officer.

"(1) Defined. The term "field officer"...includes the
executive oifficer of the Commission or any other
employee qualified in land use analysis and author-
ized by the Commission to hold a hearing for the
purpose of taking evidence and meke a recommendation
to the Commission in & proceeding in which the appli-
cation has been filed with the Commission.™

The executive officer had not been authorized by
the Commission to hold a hearing on the validity

of our petition. If he were, he would have to fol-
low procedures in paragraph (3). If he were, the
petition would have to be filed with the Commission.
A petition cannot be summarily re jected on any
grounds; it must be accepted and filed even to rule
on its validity.

Appearance and Practice before the Commission

(b)

(d)

A person may be represented by or with counsel or other
duly qualified representative in any proceeding under
these rules.™ According to principles of American juris-
prudence and Hawaii Rules of Civil Procedure, petitioner
is a member of a class duly qualified to bring a class
action in behalf of the entire class affected by the
identical circumstances.

"ihen an individual acting in a representative capacity
+se8igns a paper in practice before the Commissicn, his

.+ ssignature shall constitute a representation to the
Commission that...he is authorized and qualified to repre-
sent the particular person on whose behalf he acts."

Prima facie, the petitioner is qualified to act, and his
petition cannot be barred until a proper determination is
made by the Commission as to petitioner's qualifications.
The petition must be received by the Commission before such
determination can be made.

Filine of Documents

(a) "All...petitions...shall be filed with the executive officer
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of the Commission.™ This section gives the executive
officer no authority to reject petitions on any grounds
whatsoever.

Docket. "The executive officer shall maintain a docket of
all proceedings..." On receipt, a petition is placed on the
docket for consideration of the Commission. The executive
officer is ndt concerned with content or validity until the
petition is before the Commission and then only as an

expert witness on the merits of the petition.

Amendment of Documents and Dismissal. "™If any document...in

a proceeding is not in substantial conformity with applicable
rules and regulations of the Commission as to the contents
thereof, or on motion of any party, may strike or dismiss
such document, or require its amendment.' Only the Commission
can do this, not the executive officer of his own accord.

The petition must be before the Commission for it to take
such action under this section or under Constitutional law.
The usual practice, in accordance with Hawaii Rules of Civil
Pyocedure and A%erican jurisprudence generally, would be to
permit amendment should the document be found deficient.

Part¥. "The term 'party,' wherever used in these rules,

shall mean each person or agency named or admitted as a
party, or properly seeking and entitled as of right to be
admitted as a party in a proceeding.” The right of a perscn
to be a party cannot be determined until the proceeding is
before the Commission.

"The Attorney General, in his capacity as counsel fa the
Commission, shall be a party to all proceedings governed by
these rules.™ However, Attorney General Bert Kobayashi, in
his letter to petitioner dated February 13, states: '"The
function of our office is merely to provide legal advice to
the staff and to the Commission. Legally, we cammot and do
not make decisions for the staff or the Commission." (His
emphasis.) Even if properly a ™party"™ to proceedings, the
AG cannot be a party until there are proceedings; that is,
until a petition is accepted by the Commission far consider-
ation.

"The Attorney General or his representative shall be desig-
nated 'Counsel for the Commission'...'" As an adviser, the
AG is counsel to the Commission. He is not the Commission'g
advocate in a petition proceeding; rather, he is primarily
amicus curiae to the Commission in its capacity as judge,
not party.

Respectfully submitted,

KULA DEVELO????;;%%%i?RATIug
/’ » ’ - f
/M\ﬂ ’ Z A0

WSE:do Williem S. Ellis, Jr.'jy

President & Manager
Governor of Hawaii
Chairmen, Senate and House
Judiciary and Land Committees
Honolulu Advertiser
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FEB 24 1964

State of Hawaii

LAND USE commission

February 21, 1964

Planning & Traffic Commission
County of Maui
Kahului, Maui
Gentlemen:

As you know, our petition concerning amendment of
land use boundaries for "Jamestown," Kula, which we dis-
cussed with you in a preliminary way, has been forwarded
to you for comments and recommendations.
» It appears that the¢ Land Use Commission will continue
to consider the possible "invalidity' of our petition on
hyper-technical grounds. It is respectfully requested that
your honorable body refrain from participation in this
matter, which can be adequately settled at the State level,
and process our petition on its merits in an expeditious
manner.

We would apprecidte the allocation of a half hour to

45 minutes to dis cuss the merits of the case at your meeting

of March 10.
Very truly yours,
KULA DEVELOMNT C(RPORATION
//; William S, Ellis, Jre C77<L
President & Manager
- WSE:do

ce: Land Use Commission



Ref. We, LUC 124

Pebruary 20, 1964

Hr., Robart Ohets, Pleaming Dizector
Plosming end Trefite Commission
GCounty of Msui
Esholud, Maui, Bawsli

Doay My, Ohata:

Tramemitted hevewith, in accordsnce with Sectiom 98H-4, WM 1955, 1961
Supplemeat, «s anended by Act 203, SLE 1983, 12 a petition for comments
and veecommendations by your Plomning Commission,

uet the staff. Thevefore, the metter of & decision on the validity of
the petition will be brought before the Land Use Commission, by the
staff, a8 carly a¢ poseible. 1n the mamntine, the law mendates ethet
this petition e forwarded o your Commission. Ve will keep you
apprised of the situstion.

Wmnnummunumwmmm.
Vary teuly yours,

RAYMOHD 5, YAMASEITA
Execvtive Offlcer

Emei.
cecs My, Williem Ellis, Jv.
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Kula Development Corporation R
900 Nuuanu Avenue R
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ION

Amendment to Urban District Boundary of "Jamestown,"
Omaopio, Kula, Island and County of Maui, State of
Hawaii

References:

(A) Our communication of March 6, 1963, to the Land Use
Commission protesting the deletion of "Jamestown"
as an Interim Urban District.

(B) Copy of our communication of March 27, 1963, to the
Maui Planning and Traffic Commission protesting
same .

(C) Our communication of December 19, 1963, to the Land
Use Commission requesting retention of "Jamestown"
Urban District boundaries.

(D) Our communication of December 21, 1963, to the Land
Use Commission amending Reference (C).

Enclosure:

(I) TMK 2nd Div. 2-3-04, showing present and proposed
amended "Jamestown"™ Urban District boundaries.

Pursuant to Section 98H-4 of Act 205, S.L.H. 1963, Kula Develop-
ment Corporation respectfully petitions the Land Use Commission,

hereinafter called the "Commission," with regard to the amendment

of the Urban District boundaries of that mauka portion of the
ahupuaa of Omaopio, Kula, Maui, defined in Reference (A) and
designated "Jamestown" therein and herein for ease of reference,
as follows:

1. Pursuant to the mandate of Act 187, S.L.H. 1961, the

first Commission in April 1962 appropriately designated
the Urban District of "Jamestown™ in accordance with
existing use and including within its boundaries a
"gsufficient reserve area for forseeable urban growth."
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In January 1963, the newly constituted Commission, on
the recommendation of its consultant, proposed to ignore
the Urban District of "Jamestown."™ The consultant did
not properly define the Kula area and consequently made
over-generalized and erroneous statements regarding the
area's residential development. (See pages 4 and of
Reference (A).)

It has been established that the consultant's recommenda-
tion was influenced by the opinion that a 400-acre Urban
District at "Jamestown" would be too large. (See page 2

of Reference (B), paragraph 3b.) In other words, it might
be said that the area of disagreement with the fir st Com-
mission's action was in the &8llocation of a "sufficient
reserve area for forseeable urban growth." The basis of
this controversy is the element of size of the "Jamestown"
Urban District, not whether it does in fact exist.,

Act 205, in amending the Land Use Act, suggests the appro-
priate compromise solution to the Jamestown controversy.

The addition of the Rural classification, in this situation,
is equivalent to a significant '"trend of development" which
warrants the amendment of the "Jamestown" Urban District
boundaries. Therefore, it is respectfully requested that
the "Jamestown" Urban District be changed by reducing it

to the area indicated on Enclosure (I1).

In support of this request, we submit the following:

a. Within the proposed Urban District of approximately
146 acres, there are:

Commercial (hotel) 11.70 acres
Completed Kula Orchards, 61 lots
intended residential/commercial,
of which 38 are under half-acre 89.14 "
Planned Kula Gardens, 119 lots
intended residential/commercial,
of which 100 are under half-acre 20300 :™
Planned condominium development 4.20 " 4
Resubdivided Kula Heights, 26 lots p
intended residential/commercial '
of which 23 are under a half-acre 10.5 *

Total urban use 146 .00 acres

- Of the total, about 124 acres are already served or
will be served by underground utilities, 6" to 8"
water mains, water storage facilities, and 40-foot
roadways with 20-foot macadam pavement, all such
improvements qualifying as an urban level of services.
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Considering the above, there is no question that the
land within the proposed Urban District is "usable
and adaptable" for urban use. Conversely, it is not
economically usable or adaptable for any other use.

b. In the balance of the "Jamestown'" area, outside of the
proposed amended Urban District and excluding Kula Kai
subdivision, there are only 8 lots in the range of a
half-acre or less, as compared to 161 of that size
within the proposed amended Urban District. These lots
might properly be considered non-conforming within the
Rural classification, being in the distinct minority.

c. As indicated in References (C) and (D), there are no
more than 30 lots less than a half-acre in all of
Kula's 30,000 acres outside of "Jamestown,'" including
the two Urban Districts of Waizkoa and Keokea. Clearly,
161 lots less than a half-acre within an area of 146
acres qualifies the proposed amended Urban District of
"Jamestown" as distinctly different in land use from
the Rural use prevalent in about 5,000 acres of Kula
and the Agricultural use prevalent in the remaining

*> 25,000 acres. .

According to sales agent Erling P. Wick, the developers
of Kula Kai, which comprises 136 lots under a half-acre,
have no objection to that subdivision being considered
non-conférming within the Ruralcclassification. Hence,
it has been omitted from our proposed amended Urban
District.

6. In general support of this request, particularly as they
relate to those characteristics of "Jamestown" which
differentiate the area from the rest of Kula, we incorpor-
ate all of the above-cited references herein and make
them a part hereof.

Respectfully submitted,
KULA DEVELOFMENT CORPORATICN

By%ﬁ%w (7/1%44
William S. Ellils, Jr. 6/‘

WSE:do President & Manager
cc: Maui Planning Com.
ir. Frank James &)




| - | 2 5 o4 F.

i v , ; o
- p David Pookuna - Curfesy Right A A $ i v £
o ek £ Aoohime PLAT 06 "
2’-4 i David J, Pookhing Jr: " & g o6
i Mrs Johanna Wong Leong \
Eunice Pootina A’;nac ;
Mrs Victorid Buchanarn :
¥ 59 Haleakala Ranch Co - /
A : FRe v /Holeakals Ranch Co- g
% : : ;“: LY .
AlG 1 71845 754.28 Aot -—\
NCY 27 146 s
- -~ LS - e
2 0 w47 ——
:‘.'4‘ Y8 ';4',' ‘
”Ri0'w L -
ol T ‘_* /
< fos
Ffp‘y 1950 > m ]2_ 3 c / N
NETE S X 4 /
st o s U om
S
P& 9
¢
(g (o
s € ¢
v
£ £ &
» S 1
S ) n
<
Loy
05 Mg -
i g = Tor N L /1908
Walter s .
" % _a/- )’Ve/y‘/ ; G ront 35,5
54. \
o 36 ac. ‘ & g
* w
. "N
2 M \ A (0] A % ' ‘
3 7487 1217. 48 ” e~ ‘
T'cfs.:ﬁ/:l.i’!ﬁ-.s;h. ) S
b et [ “3
. coa ©
1 |
I SR e
g ™
59 Q
ies 3 N
S = o ~N
i %ok 0
33§ 2 L A
=z & ¢ g 5
- ‘:‘,E 2 R S |
: " 3
: 3 Parcel Dropped 16,”. /0 /85
/i;\\ g i SECOND DIVISION
R By " ZONE] SEC PLAT
5§ _‘ 2| 3 {04
q g8 ADVANCE SHEET  [CONTAINING PARGE
ror - ."/. KULA, MAKAWAO, MAUI - G = - SURJ, 70 CHANGE SCALE:in= 500
‘ ; ; . k e oy .
- \ e . ’R’mv......‘...__. e
&

: o £ o e e
™ T
Qpm— —




FE B4 .
Sf i
A Qfe
ND US f()/}':, W"""U
J’ih"v

FEB 18 1064 W

___ State of Hawaii
YAND USE COMMISSION

State of Hawaii
LAND USE COMM\SS‘ON

hC




KUL
- SANITARI

il oo 4 4500:

P RS e,
be SESONNBSE

Pesoiaasias

11

e e
Pous
I

T

=
=
N
=
~
=
X
v. e
>
r

N2

S
IN THOUSANDS . OF FEET

SCALE

~

4./ AN N § - R Sass’
% e R % it _H * ‘* Lw SN Ut it
P 4 fw/ N,// i M 1 e i .
¢ & 2 \ A\ K3 ] ] 1H
e\ 4 R N H1 H 1 o
3 % R\ O N 1 - 1 H; I 1t
3 A\J SO AT R N TR t w
P’ ST LR r i
) /// B wENe » o ” N
SN AN s ses
N NRHH H <2 @ L agus 2
VU NN R ; H
. 0% NN P ! 7
-~ ./4 QNAN uu,. a8 w»m.%‘ H r w
o ¢ N\ //MU/ W x..1 : Y 7 1 g )
) NN ST SN 1 . s
) S AR NN N SR HH AT H -
VN //// Nos s & HHHATHHIH T w s ”
b4 == r
NOSS iy e
5 +1 ans ! 1
N NN N HE T HHH AR A R H t 4 HH
4 SN 1 1 - .o
RSN S £ i B
-] >
nas X
V]
: ; Bt S .
m z 3 \I\/W &
: )2 « ; .
e - a e oﬂ
R - 1§ g ~ig (3 %
g 2
:
n <
A t\w.. A . .
7 M
S
SL 5
Mwoy ~=00/ <
-\ %
A
3
au J 3y
— ~ szl s
e~
y P : >
] . 0 P
« 7% U Ry <
: 081 - 5
k_\ : 2 m.v >
_./.\ / § o, ove

= A

-

\

LEGEND

e

=~

o~ -

~ -
~ o

= -

u

71500

RO

'
»
=3
it -
> =
. ®
28
@ 9o
g

s 3

3. SOIL CLASSIFICATION AND RAINFALL, PROJECT AREA
Kula Irrigation Project, Island of Maui

Figure

2T
" e
e

’
N

= e D

Enctasore ()

w
e
<
©
a
T
-
=)
o
w
(3
U
al
=

:
|
|

-
[
w
[ 4
(o]
w
=
E]
o
(4
@
nl»v
o
[*]
[
2
L
-
|

ol
T
m _

A

=5 ]
trr ettty

*

P

13







@

TV BTN S PR

i

/

e & —— — - -

.w.r..\v\,wkh.ﬂt...%t ¥ 7 YV

T

-e g

KULA, MAUI

>N oL

.....




-

-
.
. A
? ’
= //
H / K ¥
(4 ) [ ,
4 \' i /
/ / i/
/ / N
0 )’: 2 / . -]

y
&,
& )~
L
&Y 7 ¢
( : S
"q_/‘\_.-h \‘s'.g ,-f /y
) Qs 7 /
2 &
\5.“' O/
¢




O &
v .

m‘rm

Sicte Forrn B4 STATE OF HAWAII

‘(% “\SC’- {bdﬁ'fo l.&S_,/é,\/

...................................................... SPETREE RS

OFFICIAL \[O

RECEIPT

RECEIVED from (V1 lsg s S (—’_//.;/, e

%44. /g,

s - /""

‘ Department, Bureau or Commission

Worig——ra
AAAAA 4,;__“___"@,2,\./ £ )\A«&_'_

Public Accountant




February 20, 1964

From: Kula Development Corporation
900 Nuuanu Avenue
Honoluliu 17, Hawaii ﬁE@E"VED

X032 Land Use Comnmission
Dept. of Plamming & Ecomomic Development FEB 20 1964
State of Hawaii
426 Queen Street
Honolulu, Hawaiil

State of Hawaii
LAND USE COMMISSION

Re: Accept ance by Commission of Reference (A) with Respect to
Provisions of Hawaii Administrative Procedure Act (Chapter
6C, R.E.H 1955, as amended).

" Reference:

(A) Petition to Land Use Commission dated February 3, 1964,
for Amendment to Urban District Boundary of "Jamestown,™
Cmaopio, Kula, Island and County of Maui, State of
Hawaii, as amended February 19, 1964.

6C=1. Definitions.

"(a) 'Agency' means...commission...or officer author-
ized by law to meke rules..." Section 98H-7 provides that
"the commission shall...prepare proposed regulations
relating to matters within its jurisdiction." No officer
of the Commission, nor its counsel, is authorized by law to
make rules.

"(d) YRule' means each agency statement...that imple-
ments, interprets, or prescribes law or policy."™ Proposed
refusal to accept Reference (A) is based on an opinion as
to the intent of Section 98H=4 which is a rule by this
definition. Neither counsel not the execuii ve officer has
legal authority to m&ke such rule. The Commission has no
authority to make such rule without complying with pro-
visions of Chapters 6C and 98H, requiring public hearings.

6C-2. Public information.

"(b) No agency rule, order, or opinion shall be valid
or effective against any person or party...until it has
been published...™ Opinion re Section 98H-4 has not been
published. It did not exist in any form, invalid or other-

% wise, at time petition was filed.

6C-3. Procedure for adoption, amendment or repeal of rules.

Commission has not yet followed procedures for hearings

and adoption of rules under Chapters 6C and 98H. There~
fore, it has no f£irm, official rules (opinions, interpre-
tations, policies) except for interim regulations. These
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6C"70

60-80

60-90

6C"'10o

have no bearing on eligibility of a petitioner under
Section 98H=4. Therefore, Commission has no authority
to declare petition invalid at this date.

Declaratory judgment on validity of rules.

(a) Since our petit ion has been barred to date on the
"ruling" of counsel, there is no agency rule to bring be-
fore the court.

(b) If petition were refused ex parte by the Commission
at this time, it is our opinion that the Commission would
be found by the court to violate constitutional and statu-
tory provisions and to exceed its authority. If refused
after a hearing, the Commission would likely be found in
violation of statutory rule-making procedures.

Declaratory rulings by agencies.

As yet, there are no rules prescribing rules for submitting
petitions to the Commission for declaratary rulings under
this section. There cannot be until the Commission's rules
and regulations are adopted after public hearings.

I1f, despite all of the foregoing and other memoranda on
the subject from petitioner, the Commission (not counsel to
the Commission nor the executive officer of the Commission)
wishes to contest the velidity of our petition, the peti-
tioner should be affarded a ""private hearing" as requested.
This would be the appropriate substitute for a petition

for a declaratory ruling at this date.

Contested cases; notice; hearing; records.

If our situation were to be construed a contested case, it
is basic that "all parties shall be afforded an opportunity
for a hearing." There could be no "case™ if our petition
were not before the Commission and if the petitioner were
not a party to the hearing. Ad

Procedures specified under this section are based on time-
honored juridical principles. Whether or not our situation
may be construed as to fall within this section, the fact
remains that the petitioner must be accorded equivalent te
treatment under the Constitution of the U.S. 5 ;

L
v

Rules of evidence; oificial notice.

If ours were a conte&ted case, we would not only have the
right to appear befere the Commission but also the right
to cross-examine witnesses, submit rebuttal evidence, etc.
This, again, is in accordance with Constitutional rights.
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6C-12. Decisions and orders.

Were ours a contested case, the Commission's order would
have to be in writing, accompanied by separate findings of
fact and conclusions of law. Our "case™ has not even come
before the Commission.

6C-14, Judicial review of contested cases.

Should we appezl our "case" to a court at this time, it is
our opinion that the caurt would find refusal of our peti-
tion by the executive officer on counsel's ruling:

(1) In violation of constitutional and statutoty
provisions.

(2) In excess of the statutory authority or juris-
diction of the Commission.

{3) Made upon unlawful procedure.
(4) Affected by other error of law.
(5) Clearly erroneous.

(6) Ay bitrary and capricious and characterized by
abuse of discretion or clearly unwarranted exercise of
discretion.

Respectfully submitted,

KULA DEVIL CPMENT CORP( -L;ATI( ]

e /%a@

William S. Ellis, Jr.
President & Manager
WSE:do

cc: Governor of Hawaii
Chairman, Senate Judiciary Committee
Chairman, Senate Committee on Lands & N.R.
Chairman, House Judiciary Committee
Chaimmen, House Committee on Lands
Honolulu Advertiser
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February 19, 1964

From:; Kula Development Corporation

1.

2.

3.

R RECEIVE])

Chairman, Senate Judiciary Committee FEB 20 1964
Chairman, Senate Committee on Lands & N.R. T
Chairman, House Judiciary Committee State of Hawaii
Chairman, House Committee on Lands LAND USE COMMISSION

i’roposed Urgent Amendment to Chapter 98H.

Since February 3, 1964, we have been engaged in a "rumning
battle'" with the Land Use Commission regarding our right to file
a petition under Section 98H~4. Twice the petition has been
"ruled" invalid by counsel to the Commission without bere fit of
a hearing ar any other due process of law. Rather then resort
to the courts for a declaratory ruling, with its attendant delay
and expense, it might be more expedient for the Legislature it-
self to clarify the intent of said section.

It is our contention that said section is intended to define
boundaries in accordance with g_:.-evailin use, trends, and needs.
This purpose is to be sharply distinguished from the purpose of
Section 98H-6, regarding special permits. The latter provides
for a variance, or non-comforming use of the petitioner's own
property exclusively. :

In short, it is our contention that under Section 98H-4 a petiitioner
may be acting either individually, if only his property 1s aifected
by needs and trends, or as a member of 2 class, if nearby property
is also affected by needs and trends. In fact, we believe that

& petitioner would be remiss in his duty and would be violating y
the intent of the Land Use Act if he did not include other prop=-
erties concerned when filing a petition under Section 98H-4.

Paraphrasing from 39 Am. Jqér. "Parties,”" paragraph 13: '"The
petitioner must have an ac ual existing 1ntere§t in or a legal
or equitable right in the subject matter of the petition."

This principle, running throughout American jurisprudence, would
preclude nuisance petitions by those having no such rights.

So as to avoild any recurrence of the problem facing us or the
possibility of too restrictive an interpretation of Section 98H=~4,
it is proposed that an "urgency” tag be given to an amendment of
said section, as follows: :

Section 98H-4. Amendments to district boundaries. Any
_department or agency o the State or counc{, oY any owner,

- vendee, lessee, or optionee of private real preperty, or any
person having an equitable interest therein, or a bona fide
representative of any of the foregoing, may petition the
commission for a ghange in the boundary of any district,
interim or permanent, provided that any private petitioner
shall include within the proposed boundary change all prop-
erties affected by needs and trends similar to those affect-
ing that property in which he has an interest. .
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4, So as to provide for more expeditious processing of such petitions
by the Land Use Commission, the agency primarily concerned, it is
recommended that the county planning commission be allowed only
30 days after receipt to return the petition to the Land Use Com-
mission,

It is also suggested that the minimm time limit be deleted in
the second paragraph of Sectiom 98H-4 to allow the Commission

more flexibility in programming petitions for hearings on Neighbor
Islands. And it is further suggested that the maximum be changed
from 210 days to 100 days in the first instance, and the maximum
chanﬁ:d from 90 days to 30 days in the second instance, to minimize
the hardship on the petitioner. ’

5. To assure immediate judicial appeal in contested decisions, without
a prior declaratory judgment, it is suggested that Section 98H-4
be as specific as Section 98H-6 in that reﬁard, by adding the fol-
lowing sentence at the end of Section 9BH~-4:

A denial by the commission of the proposed boundary change
shall be appealable to the eircuit court of the circuit in
which the land 1is situated and shall be made pursuant to
the Hawaii Rules of Civil FProcedure.

Respectfully submitted,
KULA DEVELOPMENI CORPORATION
. : e AT 7
Ao o SEa
William S. Ellis, Jr. (i*

President & Menager
WSEtdo

ce: Governor of Hawaii
Land Use Commission
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February 19, 1964

To: Land Use Commission
Dept. of Plamming & Economic Development RE@EHVED

State of Hawaiil
426 Queen Street

Honolulu, Hawaii FEB 19 1964
From: Kula Development Corporation State of Hawaii
900 Nuuanu Avenue LAND USE COMMISSION
Honolulu 17, Hawaii
Re: Amendment to Reference (A), Superceding Reference (B).
References:

(A) Petition to Land Use Commission dated February 3,
1964, for Amendment to Urban District Boundary of
"Jamestown,' COmaopio, Kula, Island and County of
Maui, State of Hawaii.

(B) Amendment to Reference (A) dated February 6, 1964.
1. Reference (B) is hereby superceded.

2. Reference (A) is hereby amended by changing the period at the
end of the last sentence of item 4 to a comma and adding the
following: "as modified by the inclusion of TMK 2nd Div.
2-3-14-18."

3. Reference (A) is hereby amended by adding to item 4 a new par-
agraph, to read as follows:

"In the alternative, should the foregoing request be
denied by the Commission on the grounds of petitioner's
eligibility, after a declaratory ruling by a circuit
court of the State of Hawaii that the peitioner lacks
legal authority to propose such boundaries under Secd%&n
98H-4, it is respectfully fequested that the "Jamestofn'
Urban District be changed by reducing its boundaries to
those properties within the proposed amended Urban District
far which the petitioner has a legal right to make such a
request at the time of the public hearing thereon."

4. Reference (A) is hereby amended by renumbering item 5 thereof
as item 6 and adding a new paragraph 5 thereto, to read as
follows:

"Pending determination by the Commission of petitioner's
eligibility to file this petition, should such eligibility
be in issue, including in the Commission's determination

a declaratory ruling by a circuit court of the State of
Hawaii as to such eligibility, it is respectfully requested
that this petition be accepted and processed on its merits,
on the presumption that petitioner is qualified to file
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said petition until proven otherwise in accordance with
accepted procedures of American jurisprudence under the
Constitution of the United States. (Cf. 39 Am. Jur.,
Parties, par. 12: "Capacity to Sue (Petition).--... a
party plaintiff (petitioner) is presumed to have legal
caje city to sue (petition) and the burden is upon his
adversary in the first instance to show lack of such
cara city.")

5. Reference (A) is hereby amended by adding after the words
"KUIA DEVELCPMENT CR PORATION" in the signature thereto a
comma and the words: "individually and as a class representa-
tive."

6. Reference (A) is hereby amended by modifying Enclésure (I)
thereto to include TMK 2nd Div. 2-3-14-18 (Lot 10), to be
colored red, and by coloring red TMK 2nd Div. 2-3-14-4,

Respectfully submitted,
KULA DEVELOFMENT CRF(RAT ION,

individually and as a class
representative

By /4%%%§5a5u4 Cf/fgzg?;& /{KY.
William S. Ellis, Jr. /

President & Manager

WSE:do

cc: Maui Planmning & Traffic Commission
Mr. Frank James




Developers of choice

properties at Kula, Maui, on

the slopes of Haleakala

902 NUUANU AVENUE, HONOLULU 17, HAWAII

February 18, 1964

Mr. Myron Thompson, Chairman, R E @ Eﬂ VE

and Members
Land Use Commission FEB 18
Dept. of Flanning & Economic Development ' © 1964
426 Queen Street

y s s St o
Honolulu, Hawaii ate of Hawaii

LAND USE COMMISSION

On my return from lMaui this morning, 1 found our petition of
February 3 once again returned for alleged invalidity, despite
the fact that it has never been considered by the Commission. I
elso found a check for $50.00 made payable to this corporation,
along with a memo from Miss Kai concerning same.

Additionally, I have a letter from lir. Bert Kobayashi, Attorney
General, dated February 13. 1 wish to call your attention par-
ticularly to the last paragraph of his letter:

""The function of our offlice is merely to provide legal
advice to the staff and to the Conmission. Legally, we
cannot and do not make decisions for the steff or the Com-
R g b ;
mission.

That is precisely the point of our remaistrances over the Commission's
refusal to receive and consider our petition for a change of boun-
dary. DMr. Yomashita's letter of February 6, returning cur petition,
begins, *On advice of Counsel for the Commission,...'" His letter of
February 7, again returning the petition, states, '"Again, on advice

of Counsel; s.«:"

In short, it appears that Counsel has made the decision for the Com-
mission., The decision is not Mr. Yamashita's nor the Commission's.
It is our opinion that Mr. Yamashita dcees not haveithe authority to
summarily reject our petition with or without the advice of counsel.
According to time-honored democratic principles, only the Commission
itself can do this after an objective hearing at which the petitioner
is allowed to be present. —

LTherefore, we are once again returning our petition of February 3,
19643 e are also returning your check for $50.00 endorsed over to
the Land Use Commission. It is respectfully requested that the

£t
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v

the Commission receive the petition without further obstructive or
dilatory tactics and schedule a "private™ hearing with petitioner
at its next regular meeting in Honolulu to consider this matter
fairly and thoroughly. S, ould the Commission rule, after a Ix oper
hearing, that the petition is invalid, we might then resort to a
declaratory ruling under the provisions of the Hawaii Administra-
tive Procedures Act.

Otherwise, we will be forced to resort to a writ of mandamus to

get the petition before the Commission. There is no reason why any
property owner must follow this course of action to be accorded due
process of law as guaranteed under the Constitution of the United

States.
Very truly yours,
KULA DEVELOPMENT CORPORATICN
William S. Ellis, Jr.
President & Manager

WSE:do

Encls.

cc: Governor John A. Burns
Senator Nelson Doi
Senator Kazuhisa Abe
Representative Donald D. H. Ching
Honolulu Advertiser
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FEB 13 1964

State of Hawaii

LAND USE Commission

February 18, 1964

The Honorable John A. Burns
Covernor ,
State of Hawaii

‘Honolulu, Hawaii

Dear Governor Burns:

. For about two weeks, I have been quietly ami construe=
tively attempting to get before the Land Use Commission a
petition for change of boundaries, as clearly provided for
under Section 98H-4, R.L.H, 1955, as amended. =

Twice the petition has been declared "imvalid" by
counsel for the Commission without any consideration whate
soever by the Commission itself, in complete and utter

‘violation of our basic rights under the Constitution of the
United States, This is equivalent to being met at the court-
house door by & mere adviser to the Court who assunmes the
role of judge and jury and then exceeds even their functions
in denying us due process of law. :

As the enclosed indicates, 1 am making one more attempt
-to be accorded our Constitutional rights. It would be appre-
clated if your office would assure the proper performance of
the Land Use Commission without the necessity of our resorting
to the courts,

Very truly yours,
KULA DEVEULOPMENT CORFPORATI QN

P e 9. N P :
/fr& W\ 4/;/ Z(,&c,] b
Williem S, Ellis, Jr. /\/
: President & Manager
WSE:do : :

ce: Senator Nelson Doi
Senator Kazuhisa Abe
. Representative Donald D. H. Ching
Mr. Myrom Thompson
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February~ii. 1964

The Honorable Nelson Dofi -
President, State Senate
Honolulu, Hawaii

Dear Senator Doi:

‘ We are vitally concerned with the proper performance
of the Land Use Commission,

Acceordingly, we will very much apgreciate being
_informed of any Senate hearing at which confirmation of
the present appointees is considered., Please have your
clerﬁ keep us posted by phoning 507-081. Should our
answering service indicate that I am on Maui, please
have your clerk phone me person-to-person, collect, at
Maui 782-325,

Alsc, should any “emergeney" legislation be intro=
duced relating to the Land Use Act, I wish to appear as
a witness at hearings,

Very truly yours,
KULA DEVELCPMENT CORPORATICN

William §. Fllis, Jr.
President & Manager
WSEsdo

. ee: Senator Kazuhisa Abe
Representative Donald D. He Ching
Mr. Myron Thompson
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TO: Mr. Raymond Yamashita, Executive Officer
Land Use Commission

PROM Roy Y. Takeyama, Deputy Attorney General
SUBJECT: Request for Boundary Change by William B. Ellis, Jr.

Mr. William B. Rllis, JUr., president-manager of Kula
Development Corporation, submitted the attached letter request-
ing a change in the imsterim boundaries from urban to agriculture
of certain lande in or around Jamestown in Kula, Maui. Mr.
Ellis states that he, nor the corporation he represents, has
any interest in the lands involved; nor does he purport to
represent the property owners to be affected by his request.

Section 98H-4, Revised Laws of Hawaii 1955, as amended,
provides that " . . . any property owner or lessee may petition
the commission for a change in the boundary of any district,
interim or permanent."”

We construe the foregoing sentence to mean that a
property owner or lessee who desires to use his land for uses
other than for which it is districted may petition the Land
Use Commission for a change in the boundary of any district,
interim or permanent.

To interpret it otherwise may bring about an absurd
situation wherein a property owner in Kahoolpwe dpay request =»
boundary change of lands in Oahu, even though }Say have no
interest in the lands involved. Furthermores, nay open the
floodgates to an avalanche of fruitless and ivolous requests
for boundary changes.

Based on the foregoing, we are of +he ooinion that
the initiation of such requests for bc . lary changes 13 limited

to uwners or lessees of property whose .4rcs are the subject of
the request, except as otherwise provided, and in the same manner
28 special permits. (See Section 98H-6, Revised Laws of Hawai i

1955, as amended.

Oy Y. Takeyamé

Artachment
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State of Hawaii
LAND USE COMMISSION

State o’ 4
LAND USE CC...

Attorney General
- State of Hawaii
Honolulu, Hewaii

Dear ‘Sir:

I have always been interested in good government and have been
active particularly in the avreas of agriculture, land and water
rescurces, and economic development since 1955. As lobbyist and
consultant, I have drafted three sub-chapters of Revised Laws
of Hawaii and have smended many others needing clarification,
‘amplification, or expansion. In the process, 1 have often :
prepared drafts of committee reports as to legislative intent.,

‘For the past 20 years, I have been a publisher-printer-editor- .
writer in Hawaii, with & great deal of exposure to the above-

- mentioned fields., For example, I founded Hawa%i Agriculture
in 1950 and published it for 11 yeers. On contract to the
Hawaii Irrigation Aythority, I did such of the research for
and wrote irrigation feasibility veports on Kula, Kokee, and

. Watande and, a8 a by-product, Ceneral Reference for
drrigation Project Plamming in ﬁ ZI. ‘

Having assumed the responsibility for extricating a distressed
corporation from its predicament in 1962, I have spent much time
during the past year in Second Circuit Court and have also been
exposed to district court procedures. I am now rather familiar
with the respective roles of court officers, counsel, parties,
Juries, and witnesses. I know somet:hi:g of pleadings, affidavits,
memoranda of points and authorities, orders and decrees, and a
good deal of the substance of the law,. '

So I am at least somewhat qualified to handle a petition EF se

in an effort to obtain relief from a grievously gre judicia

situation caused by the failure of the Land Use Commission since
January 1963 to continue recognition of existing urban land use

at "Jamestown," Kula, Maui. 1 have no personal quarrel with the
Commission members and have the utmost resfect for the integrity & it
and sincere motivation of staff and counsel. 1 am not an adversary

to the Commission nor do I wish to engage in & continuing com=
petitive st le to assert the rigits of our corporition under

the Land Use Act and the laws of Hawaii generally and those of

the United States.
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Accordingly, although our experience with the Commission has been
most frustrating, to the point of exasperation, we are attempting
to take a constructive attitude in our relations with the Com-
mission. In this regard, I call your attention particularly to
two of ocur communications of February 6 to the Commission relative
tﬁe theréntent of Section 98H~4 of Act 205 and Commission procedures
thereunder. '

1f we were an adversary to the COmmi.uuon{l counsel's opinion as
t

to the interpretaion of Section 98H-4 might be & proper grounds
for the equivalent of a motion to dismiss, to be considered by
the Commission at a private hearing, along with‘our'intorg:etction.
in deciding the issue: But, at least, the petitiocn must before

. the Commission for it to reach a proper decision according to

time~honored principles of jurisprudence. Counsel to the "court"
cammot assume the role of judge. The clerk of court has no right
to decide on the validity of a cause of action., No motion in
bar can be decided before it reaches the courtroom. Clearly,

the proposed refusal to receive and consider our petition would
be a miscarriage of justice.

Should our petition, in truth, be invalid for techmnical reasons,
it should be incumbent upon the Commission to permit or suggest
an amendment to the petitionm or goinder of parties under the
seme liberal ggoccdures en joyed before a court of law, There is
a periocd of 100 to 210 days (excessive and op?reseive!) in which
to accomplish this, It is not the Commission's function to
defeat a petiticner's claim by summary action. Especislly since
many petitioners might afpear without commseél, it seems to be the
Commission's responsibility to assist a petitioner in preparing
a proper case to achieve a legitimate objective within the scope
and purpose of the Land Use Act. And since the Commission func-
tions juridically much as a court of chancery, it should be
concerned primarily with substance rather than form.

Ay 80, it ie most important that the Commission accord 2ll petiti-
tion.r: equal treatment and interpret the Land Use Act with a
consistent degree of liberality or technfcality. We consider
the proposed refusal of our petition to be based upon a hyper-
technical as well as illegal interpretation. By way of contraet,

we censider opinicns relating te the rural zon1n§ intent of the
s

Land Use Act to be excepticnally liberal., This not to attack

the latter nor to i n the sincerity or ability of counsel or

the Commission, merely to illustrate the matter of consistency.

Also, we feel it to be important that the Commission be very

explicitly advised thet it is in no Wa{ bound by the interpreta-
tion ofiits own counsel in matters of law. Rather, it is obliged

 to consider and carefully weigh contrary views and reach impartial,

Judicially sound conclusions.

~We hope that the constructive intent of this letter is apparent.

We would much rather contribute to good government and be accorded
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our due legal rights under amicable circumstances than be
obliged to resort to the courts, placing ourselves in an adver=-
sary role against a government agency. The resulting delay and
unlimited legal resources of the State would place us at a
serious disadvantage; the attendant publicity might be a dis-
advantage to the inistration. :

Very truly yours,
KULA DEVELOPMENT CORPORATION

William S, Ellis, Jr.
: President & Manager
WSE: do

¢c: . Mr. Myron Thompson
: Mr,. Ray Yamashita .
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To: Land Use Commission

Dept. of Plamning & Economic Devel opmen i
State of Hawail HE(@EHVE U
426 Queen Street

Honolulu, Hawaii FEB b 1984

/2P G

G At fear
From: Kula Development Corporation State of Hawaii

900 Nuuanu Avenue
Honolulu 17, Haweii LAND USE COMMISSION

Re: Acceptance and Processing of References (A) & (B).
References:

(A) Petition to Land Use Commission dated February 3,
1964, for Amendment to Urben District Boundary of
"Jamestown," Omaopio, Kula, Island and County of
Maul, State of Hawaili.

(B) Amendment to Reference (A) filed this date.

(C) Communication of even dated to Land Use Commission
re interpretation of Section 98H-4 as related to
Reference (A).

(D)Letter of even date from the executive officer of
the Land Use Commission relating to interpretation
of Section 98H-4, alleging that Reference (A) is
invalid and returning same as enclosure.

1. This will acknowledge receipt of Reference (D), delivered
to the undersigned in person at 9:10 a.m. this date, subse-
quent to hand delivery of References (B) and (C) to the
Commission at 8:55 this date.

2. In accordance with petitioner's interpretation of Section
98H-4, Reference (A) is considered validly filed and is
returned herewith for due process, along with Reference
(B), in accordance with the intent of the aforesaid section
and fundamental rights guaranteed under the Constitution of
the United States.

3. Without commenting on the merits of Reference (D), petitioner
submits that its interpretation of Section 98H-4 in Reference
(C) is equally deserving of consideration by the Commission.

4, As amended at 8:55 a.m. this date, Reference (A) would comply
with the intent of Section 98H-4 as interpreted by counsel
to the Commission.

5. The Lommission functions in three capacities:
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a. Administrative: Classification of the lands of the
state and routine functions incident thereto.

b. Legislative: Formulation of standards, rules, and regu-
lations pursuant to the intent of Acts 187 and 205.

c. Juridical: Considering petitions for changes in land
use boundaries and applications far special permits.

in the instant situation, the Commission is functioning in
its juridical capacity. Accordingly, its actions must be

governed by time-honored principles of American jurisprudence
which allows every person his 'day in court.'" Due process
of law is a basic termet of the Constitution of the United

States.

In accordance with American and Hawaii principles of juris-
prudence, these parallels might be drawn in the instant
situation:

a. The Commission is on a level with district courts.
b. Collectively, the Commission sits as judge.

c. Severally, the Commission sits as members of a jury
to determine the facts of the case and to apply the
relevant law thereto.

d. When a petition is filed with the Commission, its
administrative officer acts as clerk of court. He
accepts and files petitions accompanied by proper
fees, without reference to the merits of the cause
or the content of the case in any respect.,’

e. In making recommendations to the Commission on the
merits of the case, the executive officer (or field
agent) is equivalent to an expert witness.

f. Since no one is being prosecuted and no one is being
defended, we do not have an exact parallel of plaintiff
and defendant. The petitioner is the only party to the
case.

o. In this instant, petitioner is appearing pro se, or for
itself as its own counsel. In this capacity It is privi-
leged to advise the Commission on matters of law in
support of its petition, just as any attorney advises the
court in matters of law.

h. Counsel to the Commission is solely a legal adviser, not
an attorney adverse to the petitioner. His function is
roughly equivalent to amicus curiae, or friend of the
court. He offers only his interpretation of the law.




*.

~ © @

"Lund Use Comuission - 2/6/64 Page 3

i. Having been advised by its counsel and the petitioner
nro se in matters of law, the Commission reaches a
decision on those matters as judge. Having heard the
petitioner and its own executive officer (or field
officer) on the merits of the case, the Commission
reaches a decision on those merits as jury.

j. Should the petitioner disagree with the findings of
the Commission and its conclusions of law, it has the
right to appeal to a circuit court. Should the
petitioner disagree with the findings and conclusions
of the circuit court, it has the right to appeal to
the supreme court of the State, and on to the supreme
court of the United States if it so desires.

k. Neither counsel for the Commission, nor the Commission's
"clerk of court," nor the Commission as judge, nor the
Commission as jury, has the legal right to throw the
petitioner out of court or dismiss its case before it
is docketed and a proper hearing had on its validity,
should that be in issue.

8. 1t is respectfully requested that the petiticner be
accorded its fundamental rights upon which this country
was founded and from which it derives its strength and
vitality. It is respectfully requested that petitioner
be accorded due process of law and allowed its "day in
court." It is respectfully requested that Reference (A,
as amended by Reference (Bg, be processed in accordance
with the provisions of Section 98H-4 and those fundemental
rights guaranteed by the Constitution of the United States.

Respectfully submitted,

KULA DEVELCOPMENT CORFPORATION

Bym/%,/y
William S. Ellis, Jr. U
President & Manager

WSE:do .
Encl.: Reference (A).
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To: Land Use Commission
Dept. of Planning & Economic Development 2 —
State of Hawaii X3 eh_

426 Queen Street RE@EU VE@

Honolulu, Hawaii

From: Kula Development Corporation FEB 6 198
900 Nuuanu Avenue 04
Honolulu 17, Hawaii SkneofHawd"

]

LAND ysk
Re: Interpretation of Section 98H-4 as Related gg:%@?@@@ﬁbe (A).

Reference:

(A) Petition to Land Use Commission dated February 3,
1964, for Amendment to Urban District Boundary of
“"Jamestown," Omaopio, Kula, Island and County of
Maui, State of Hawaii

Having been advised verbally by Mr. Raymond Yamashita of poss-
ible controversy over the interpretation of Section 98H-4 of
Act 205, S.L.H. 1963, we wish to offer our comments on the
interpretation of said section.

1. Section 98H-4 states clearly and unequivocally:

Any department or agency of the State or county, or an
®roperty owner or lessee may petition the commission for
a change in the boundary of any district, interim or
permanent. (Emphasis added.)

This statement is not qualified in any way. Compared to Sec.

6 of Act 187, 5.L.H. 1961, the statement deletes "through

the county planning commission" and adds "interim or permanent."
In other words, the statement as originally enacted was

amended, presumably after due deliberation by the Legislature

as to the need for clarification. The Legislature saw no

need to clarify or amplify the basic intent.

2. Section 98H-4 does not limit petitions of Ste or county
agencies to lands owned by the State or county. For example,
the planning commission of a county might initiate a request
for boundary changes to conform with proposed master plan
changes affecting private and public land. The State flood
control agency might initiate requests relating to flood plain
zoning on private and/or public lands.

3. A property owner or lessee might consider it proper under the
intent of the Land Use Act to include nearby property within
the proposed amended boundaries of a district, even though he
has no rights in such property. Such a petition should be
construed as a class action to provide for orderly and efficient
Urban or Rural growth, a major objective of the Act--in fact,

“
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Within the Kula land district, in the mauka inhabited area,
are the agricultural zones of Upper Kula and Lower Kula, so
designated by the Agricultural Extension Service. Climate,
soil, and geology further narrow the Kula area as popularly
conceived to that portion of Haleakala ranging from about
1,750 feet to 4,000 feet elevation and including the ahupuaa
of Aapueo on the northeast boundary to the ahupuaa of Kamaole
on the southwest. By this narrowest of definitions, Kula is
approximately 20,000 acres, of which about 5,000 acres are
owned by small owners.

Land District of Kula

As Reference (B) indicates, Kula is by far the largest land
district on Maui, comprising essentially the eastern third of
pyvramid-shaped Haleakala, ranging from sea level to 10,000
feet elevation. It runs from the ahupuaa of Makawao on the
northeast to the ahupuaa of Kameole on the southwest, and it
includes the mauka communities of Makawao, Olinda, Pukalani,
“"Jamestown," Pulehu, Waiakoa, and Keokea, and the beach com-
munity of Kihei (including Keawakapu).

Kula Agricultural Zones

Reference (C), page 1, establishes the mauka and makai limits
of inhabited Kula as follows for irrigation project purposes:
"Inasmuch as the small farms of the region are located at
elevations of 1,000 to 4,000 feet, the lower limit has been
bounded by the New Hamakua Ditch and the 1,000-foct contour;
the 4,000-foot contour has been taken as the upper limit."

Within the foregoing mauka-makai boundaries and the Hawaiian
land district northeast-southwest boundaries, the Agricultural
Extension Service has established agricultural zones for crop
reporting. Based primarily on elevation, rainfall, and wind,
these zones islolate Olinda, Makawao, and Pukalani from Kula

at Kaluapulani Gulch. This coincides roughly with the downslope
sweep of the 40" isohyet, indicating that the principal differ-
ence between the agricultural zones of Upper and Lower Kula.
as distinguished from the area to the northeast is the prevailing
wind and rain pattern.

According to Reference (C), the depth of the Kula acricultural
zones ranges from 5.5 miles at Aapueo to 3.5 miles at Kamaole,
a lateral distance of approximately 10 miles. Gross area of
Lower Kula, thus defined, is 23,000 acres and Upper Kula, 9,200
acres, for a total of 32,200 acres.

Popular Ceonception of Kula

7
As indicated previously, the definition of Lower Kula for crop
reporting purposes extends to 1,000 feet elevation. However,
only .in the ahupuaa of Omaopio is there habitation and small
farmihg below 1,750 feet elevation. A significant limitation in
this regard is the change of soils from deep, reddish.pralrie

to stoney, reddish brown at approximately that elevation.

o
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Locally, the name ™Omaopio™ is more generally used than "Kula™

in reference to the lower elevations in that ahupuaa. It might

be said, then, that the lower climatic and soil boundary for

Kula, as popularly conceived, is generally at 1,750 feet eleva-
tion. Thus popularly defined as an upland climate zone, the common
characteristics of Kula are:

a. An elevation of 1,750 to 4,000 feet, the transition zone
between Uppler and Lower Kula being at approximately
2,750 feet elevation.

b. Warm, sunny days and cool nights, with an average high
temperature of 75° and an average low of 569, the
average temperature and daily range varying about 39 .for
each 1,000 feet elevation.

c. Practically no wind, except during kona weather.

d. Comfortably dry climate, with an annual rainfall ranging
from 40 inches to 22 inches, declining approximately at
8 inches per 1,000 feet elevation.

"Lving Between Upper and Lower Kula Roads'

Reference (D), on page 47, defines tle Kula District as "lying
between the Upper and Lower Kula Roads." In view of the fore-
going, this definition of the Kula "District" is clearly
inadequate for purposes of land use classification under the
Land Use Act.

Respectfully submitted,

KULA DEVELOPMENT CCRPORAT ICN

By W%ﬂ,\ : /%64«

#illiam S. E1llis, Jr.
President & Manager

WSE:do

cc: Maui Planmning & Traffic Commission




- ) ' J . -
i ¥ & Y . . &W
February 6, 1964
TO! Land Use Commission 557G

Dept. of Planning & Economic Development 7
State of Hawaii

426 C S
fonolutu, Hevedl REcE Vep) Z

From: Kula Devel opment Corporation FEB 6

900 Nuuanu Avenue 1964
Honolulu 17, Hawaii LAN State o H
USE QWQII
Re: Amendment to Reference (A). COMMISSION
Reference:

(A) Petition to Land Use Commission dated February 3,
1964, for Amendment to Urban District Boundary of
"Jamestown,'" Omaopio, Kula, Island and County of
Maui, State of Hawaiil

We wish to and do hereby amend Reference (A) by adding to para-
graph 4 thereof the following sentence:

In the alternative, should the foregoing request be
denied by the Commission due to the petitioner's lack
of legal authority to propose such boundaries under
Section 98H-4, it is respectfully requested that the
"Jamestown" U,ban District be chan%ed by reducing its

boundaries to those properties within the proposed
amended Urban District for which the petitioner has a
legal right to make such request.

Respectfully submitted,
KULA DEVELOFMENT CORPORATION

o A, T /.

r W ilTiem 8. EiLlE, Jr. Z77hv

President & Manager
WSE:do

| cc: Maui Planning & Traffic Commission
| Mr. Frank James
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1O Land Use Commission

Dept. of Planning & Economic Developme
State of Hawaii ‘ﬁ@@

426 Queen Street
Honolulu, Hawaii

From: Kula Development Corporation

900 Nuuanu Avenue Stay
Honolulu 17, Hawaii LAND USZ

Re: Definition of Kula, Island and County of Maui, as Lan
District, as Agricultural Districts, and as Popularly

Conceived
References:

(A) Petition to the Land Use Commission, dated February
3, 1964, to amend the Urban District boundary of
"Jamestown," Kula, Maui.

(B) Map of island of Maui, page 48, Report of the Com-
missioner of Public Lands, Terrltory of Hawaii,
Tor the Two-Year Period Ending June 30, 1958.

(C) Kula Irrigation Project Feasibility Report, 1957,
Hawaii Irrigation Authority.

(D) Land Use Districts for the State of Hawaii, 1963,
Harland Bartholomew & Associates ror the Land Use
Commission.

Enclosures:
(I) Figure 3 from Reference (C), adapted.

(II) Composite of TMK 2nd Div. 2- 2 and 2-3 and Figure 4
of Reference (C).

Purpose

This memorandum is presented in further support of Reference (A).
It is essential to have a uniform concept of the Kula "District"
if any observations or conclusions regarding same are to be valid
for purposes of land use classification boundaries. As stated in
paragraph 2 of Reference (A), the consultant to the Commission
erroneously defined the Kula District. This memorandum will pro-
vide a proper frame of reference for consideration of Urban,
Rural, and Agricultural zones in Kula generally, and the Urban
District of “"Jamestown'" within that frame of reference.

Summary

As technically and most broadly defined, the Kula District is an
Hawaiian land district, practically unknown to the average person.
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its primary reason for existence. Property owners affected
who oppose the proposed boundaries can be heard at the
public hearing. However, in the final analysis, the Com-
mission's decision must be based on the purpese of the Act,
should any protests be in contravention of that purpose.

It would be reasonable to assume that the Legislature
intended that property owned by or leased to the petitioner
be included within the petition's proposed boundaries.

One petition, presented as a class action on behalf of
numerous property owners, is an economical and expedient
means of affecting boundary changes. Petition fees might
otherwise be exhorbitant and paper work excessive. To
accomplish the objective of Reference (4A), for example,
might require about 75 to 100 separate petitions costing

up to $5,000 to file. Clearly, the Legislature intended
to avoid this absurdity when it framed the first sentence
of Section 98H-4.

Section 98H-& is not equivalent in purpose to Section 98H-6
relating to special permits. The latter essentially pro-
vides for non-conforming use specific and exclusive to the
property of the applicant. This is essentially a variance.
The former provides for proper land use classification in
accordance with confarming or prevailing land use patterns.

Act 205 does not provide for refusal to accept and process

a petition on any grounds whatsoever. The applicant is

a property owner and has prepared a proper case in accordance
with the requirements of Section 98H-4. Even the preparation
of a proper case is not relevant to the acceptance of a
petition by the Commission.

Should the attorney for the Commission feel that the petition
should be denied on the grounds of the petitioner's lack of
authority to request the specified boundary changes, that
opinion can be expressed to the Commission before, at, or
following the public hearing on the petition. Counsel's in-
terpretation would then be a proper matter for inclusion in
any appeal to a circuit court, along vi th the merits of the
petition.

In no court in the land is a person denied the privilege
of filing an action which he considers just. The position
of the Commission in this instant is equivalent.

Respectfully submitted,
’}%%bA DEVELC?&E;%ﬁ%%%%ERATITN
William S. Ellis, Jr. i
WSE:do President & Manager

cc: Maui Planning Com.
Mr. Frank James
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February 6, 1964
Mr. Robert Ohata
Maui Planning & Traffic Commission
Kahului, Maui
Dear Mr., Ohata:

The enclosure defining the Kula area has been prepared
as an aid to an intelligent consideration of the area by
the divers parties who will have to consider our petition,
I have already covered much of the content in my presenta-
tion before your commission last meeting.

The other enclosures are intended to clear the air
of any controversy regarding the propriety of our petition,
In short, it might be denied, but it cannot be refused.

Very truly yours,
KULA DEVELOPMENT CORPORATION
PG
% e
g .
W¢lliam S.Ellis, Jr. //’
President & Manager
WSEido :
Encls,

cct Land Use Coqmission




Developers of choice

properties at Kula, Maui, on

the slopes of Haleakala

902 NUUANU AVENUE, HONOLULU 17, HAWAII

February 19, 1964

/¢

My. Raymond Yamashita D) 1 e v,
Executive Ofiicer [.{JAﬁii”'Wiﬂﬁ4f
Land Use Commission 1hd)
Dept. of Planuing & Economic Development FEB 1§ o (/
State of Hawaiil v 196
426 Queen Street S

Honolulu, Hawaii 'are of Hawaii

LAhﬂ!USESKmMAMSSEM!

]

Dear ly. Yamashita:

May we have immediately a copy of the proposed rules and regula-
tions of the Land Use Commission? Ajso, may we have a copy of
any standards adopted by the Commission for the establishment of
proposed permanent boundaries, if such standards are not incor-
porated in the proposed rules and regulations.

Ve ask that this request be given your urgent attention because

of our desire to suggest appropriate "emergency" legislation to
this session of the State Legislature to correct prejudicial
situations resulting from the lack of time the presently consti-
tuted Commission has had tec do an adequate job and the lack of
clarity in certain aspects of the Land Use Act, both of which
circumstances have resulted in highly controversial interpretations
of the Act being adopted piecemeal by the Commission in carrying
out its functions.

We are particularly concerned with seemingly extra-legal inter-
pretations adopted by the Commission as the basis of its a

prior to public exposure to and adoption of rules and regulations
governing these actions in accordance vith the Hawaii Administra-
tive Pyocedures Act. 1t appears that circumstances have forced
the Commission to place the cart befare the horse.

While this situation is no reflection on the Commissicn or staff,
per se, unless the horse is placed in its proper location, the
courts will be rife with suits seeking redress from inadequately
considered interpretations.

Verv truly yours,

JyLA DEVL OPMEIT CURT QRATICN

cc: Governor Burns William S. Ellis, J,
Senstor Abe Presii ent & lMenager
Representative Ching

Honolulu Advertiser



= (424  MBELER . ST,
' State of Hawaii ‘ HONOLULU 13, HAWAII
Cable: DEVELOPMENT

DEPARTMENT OF ECONOMIC DEVELOPMENT Phone 504-426

February 14, 1964 Suject: Attached Check 1

0. Mr. William S, Ellis, Jr. |
Kula Development Corporation

FROM: Alberta L, Kai

Please fill in the following upon receipt of your check and return
this memo to the Land Use Commission, 426 Queen Street, Honolulu in the
enclosed stamped envelope,

This is to certify that I received my check of $50.00 on

date
in behalf of Kula Development Corporation., Check was submitted with

application for boundary change to the Land Use Commission and is now being

returned becsuse application was ruled not valid,

Signature

WILLIAM S. ELLIS, JR.




ADDRESS REPLY TO
“THE ATTORNEY GENERAL OF HAWAIL®
AND REFER TO
INITIALS AND NUMBER

RYT: hbl
___56:12b

STATE OF HAWAII

DEPARTMENT OF THE ATTORNEY GENERAL

HONOLULU

February 13, 1964

Mr. Wwilliam §. Ellis, Jr.
Pregsident & Manager

Kula Development Corporation
900 Nuuanu Avenue

Honolulu 17, Hawaii

Dear Mr. Ellis:

we acknowledge receipt of your letter dated
February 7, 1964, relative to your inquiry regarding your

petition for amendment to the interim boundaries.

Inasmuch as you are guestioning the action
of the field executive officer, who failed to process
your petition, based upon our interpretation of Section

CABLE ADDRESS
ATTGEN

BERT T KOBAYASH

ATTORNL Y

98H-4 and further based upon the policy established by the

Land Use Commission, we recommend that you address your

inquiry to the Land Use Commission.

The function of our office is merely to provide
Legally,
or the

legal advice toO the staff and to the Commission.
we cannot and do not make decisions for the staff
Commission.

Very truly yours,

" -

A o N \& ;( ¥ el

Bert T. Kobayashi
Attorney General
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' Commission on Public Accountancy.
(ATTACH INVOICES OR CLAIMS LISTED BELO’ Form No. A-4.

EXPENDITURE VOUCHER

THe STATE oF HAWAII, DRr

Land Use Commission February 6, 19 64

DEPARTMENT OR ESTABLISHMENT

Vouch b
: —_ EubleDevelopment Corporation Contract Numl
E ‘,. Land Use Commission APPROPRIATION SYMBOL AMOUNTL
Honolulu, Hawaii T-63-901 B S0 po
C
3
VENDOR'S INVOICE SYMBOL
PURCHASE AMOUNT TOTAL EXPLANATION
ORDER NUMBER NUMBER DATE APPROPRIATION OBJECT > (IF REQUIRED)

1964

2/6 T-63-901=B | 9200 S0 PO || Application ruled
not valid.

TOTAL




¥y, Williem 8, Ellds, Jv.
President & Memager

Kuls Development Corporetice
202 Mouemu Avenue
Homolulu 17, Bawail

boar My, Ellis:

On advice from Counsel for the Cosmissica, we are sorry te iafowm
you that your petition is mot velid., However, should
of the owners of properties favolved be affined to the petitiem,
the petition would be velid smd would be processed by the Lasd
Use Commission as expediticusly «e possible.

Wo have been advised by Cowmsel that:

|




My, Willdem §. Ellds, Jr.




-~

. 2
v ’
i)~ -

%EIVBD from...éj

o

State Form B14 STATE OF HAWAII

Department Bureau or Commxssmn

/'; ........................

P-

OFFICIAL N\ O
Receirt N

ot o,

7

194)/

d tte., G zﬁ Zhs ool Drvsallsies

DOLLARS

M M.«.«-—s( 6« ALy Zi{/kq (o A w&u»-L,L\

b, D L Pl vl fo b lnke

waaz/zi

Public Accountﬁnt




February 4, 1964

Mr. Robert Chata

Planning Director -

Maui Planning & Traffic Commission
Kahului, Mau ;

Dear Mr. Ohata:

Enclosed is an advance copy of the petition for amended
boundaries of "Jamestown" which 1 discussed with you and
your commission on January 28, It will be filed in the
office of the Land Use Commission this morning. '"Within
5> days of receipt" would be by a Saturday deadline that
an official copy would be forwarded on to your commission.
However, I have asked Mr. Yamashita to have the official
copy in your hands by Friday.

‘In any event, the copy will be in {our commnission's hands

in time for consideration at next Tuesday's meeting., The
enclosed advance copy will give you an opportunity to study
the petition in the meantime so that you might mdke an
appropriate recommendation to your commission at that meeting.

Please place the matter on the agenda for next Tuesday's
meeting, which I plan to attend.

Very truly yours,
KULA DEVELOPMEN T CORPORATION
oo NE D ey
A cllemain P 157*\"
William S, Ellis, Jr.
President & Manager
WSE:do

ec: Mr, Ray Yamashita
Mr. Frank Jemes

g



Developers of choice
properties at Kula, Maui, on

the slopes of Haleakala

902 NUUANU AVENUE, HONOLULU 17, HAWAII

February 4, 1964

Mr. Rayn l Yamashita
S e R e JEGEIY g -

Land Use Commission

Dept. of Planning & Economic Development FER 4

State of Hawaii - 194 ‘
426 Queen Street # '

T levcoer 4 4 LA Ate of 1.

Honolulu, Hawaii Np USk CO’OWC,;,-

Dear Sir:

The continuing controversy over the "Jamestown'" Urban Dis-
trict at Kula, Maui, with which we are directly and most
urgently concerned, resolves itself into a question of

the proper size of the urban district rather than whether
or not! an urban district does in fact exist. There is
absolutely no question of the latter.

Accordingly, we have addressed ourselves almost exclusively
to that basic question--size--and have presented our case
for amended Urban District boundaries for '"Jamestown'" in
the enclosed petitiocn.

I discussed this arproach briefly with Mr. Robert Chata,
planning director of the Maui Planning and Traffic Com-
mission on the morning of January 28. Because of the
urgency of our situation, the commission accorded me the
courtesy of a preliminary presentation at its meeting that
afternoon. While it would not be proper procedure for
that commission to take action until the petition is
before them, 1 was assured that the petition would receive
the moe t expeditious handling.

1 am forwarding a copy of the enclosed petition directly
to Mr. Ohata so that it might be studied in advance of
next Tuesday's meeting of his commission. I£f you would
kindly forward an cfficial copy from your office to reach
that commission by Friday, it would be received in time
to appear on the agenda of next Tuesday's meeting.
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We are taking this course of action despite the forthcoming
hearings on proposed permanent boundaries so that we may
have a firm basis for immediate appeal to the circuit court
should final boundaries not recognize the amended "Jamestown"

Urban District.

It might be that hearings on our petition

and proposed final boundaries for Maui could be heard on the
same date for the sake of administrative expediency.

Your cooperation in the expeditious processing of the petition
enclosed will be most sincerely appreciated.

WSE:do

cc.

Mr.
I"fr .

Robert Chata
Frank James

Very truly yours,
KULA DEVELOFMEN T CORFCRATICON

ALl i TS [/
= ¥ J 7
William S. Ellis, Jr.
President & Manager
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February 3, 1964

To: Land Use Commission
Bept. of Plamming & Ecounomic

Develo
State of Neatt "~ REeE; VEp)

Honolulu, Hewai{

From: RKuls Develepment Corporation -
900 MNuuanmu Avenue Stat
Honolulu 17, Hewaii LAND USECgOHm;;
ION

Re: Asendment to Urban District Boundary of "Jamestown,™
(haolzio, Kula, Island and County of Maui, 8State of
Hawaii

References:

(A) Our communication of March 6, 1963, to the Land Use
Commission protesting the deletion of "Jamestown™
as an Interim Urban District.

(B) Copy of our communication of March 27, 1963, to the
Maul Plamming and Traffic Commission protesting
same .

(C) Our communication of December 19, 1963, to the Land
Use Commission requesting retention of "Jamestown"
Urban District boundaries.

(D) Our communication of December 21, 1963, to the Land
Use Commission amending Reference (C).

Enclosure:

(I) ™X 2nd Div. 2-3-04, showing present and proposed
amended "Jamestown™ Urban District boundaries.

Pursuant to Sectior 98H-4 of Act 205, S.L.H. 1963, Kula Develop-
ment Corporation respectfully petitions the Land Use Commissicn,
hereinafter called the "Commission,” with regard to the amendnent
of the Urban District boundaries of that mauks portion of the
ahupuae of (mcopio, Kuls, taul, defined in Reference (A) -nd
designated "Jamestovn" therein and herein for ease cf reference,
as follous:

irsuant to the miondate ot Act 187, S.i..H. 1961, the

1. P
first Commissicn in April 1962 aprreprictely designeted
the Urben District of "Jrmestevm™ {n #ccordince vith
existing use and including within its boundaries s
"sufticient reserv rea f{or !crseeeble urban crovth."




Fetition - Land Use Commission - 2/3/64 Page 2

2.

4.

In Janmary 1963, the mwwly constituted Commission, on
the recosmendation of itg consultant, proposed to ignore
the Urban District of “Jamestown.® The eonsultant d
not propcrl.{ dafine the Kule avea ond Cousequently made
Over-gensralized and erromeous statements atdtng the
area's residentisl development. (See pages & and 5 of
Reforence (4).)

It has been estadlished that the consultant's vecommenda-
tion wes influanced by the opinion that a 400-acre Urban
Plstrict at ®Jamestown®™ would be too large. (See 2
of Reference (B), paragraph 3b.) In other words, it might
be ecid that the arse of disa reement with the first Com-
mission's action wes in the Jlocatlon of a “sufficient
reserve area for foreesable urben growth.® The besis of
this controversy is the element of of the "Jamestowa™
Urbas Distriet, not whether it does In fact exist,

Ast 205, in amending the Land Use Act, suggests the appro-
fata solution to the Jamestown controversy.

ke addition of the Rurel. claseiffcaticn, in this situation,

is equivalent to a significant "trend of development™ which

warrents the \of the “Jamestown" Urben Distriet

bounderies. Therefore, it is respectfully requested that

the “Jemestown™ Uyban District be changed by reducing it

to the arca indiceted on Enclosure (2).

In support of this request, ve submit the following:

e. Withia the proposed Urban District of epproximately
146 acres, thevre are:

Commercial (hotel) 11.70 acres
Completed Kule Orchards, 61 lots

intended resident {al/cesmercial,

of which 38 are under half-acre 49,14 =
Planned Bmls Gardens, 119 lots

intended meidential/coamsrcial,

of whiiol 300 sre under helf-scre 70,00 =
Planoed condominium development 4.20 =
Resubdivided Ruls He ta, 26 lots

intended vesidential/commercial

of which 23 sre under a half-acre 10.56 ™

Total urban use 146.00 acres

¢ ©7 the total, sbout 124 acreg are alreauy served or
will be served by underground utilities, 6" to 8%
water meins, water storage facilities, end 40-foot
readuays vith 20-foot macadam pevement, sll such
emerts qualifying as an urban le vel of services.
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Considering the above, there is no question that the
lend within the proposed Urban District is "™usable
and adaptable™ for urban use. Conversely, it is not
economically usable or adaptable for amy other use.

b. In the balance of the “Jamestown™ area, outside of the
proposed amended Urban District and excluding Kula Kai
subdivision, there are only 8 lots in the range of a
hzlf-acre or less, as compared to 161 of that size
within the proposed amended Urban District. These lots
might properly be considered non-conforming within the
Rural classification, being in the distinct minority.

c. As indicated in References (C) and (D), there are no
more than 30 lots less than a haelf-acre in all of
Kula's 30,000 scres outside of "Jamestown," including
the two Urban Districts of Wairkoa and Keokea. Clearly,
161 lots less than a half-acre within en area of 146
acres qualifies the propoeed amended Urban District of
"Jamestown™ as distinctly differemt in land use from
the Rural use evalent in about 5,000 acres of Kula
end the Agricultural use prevalent in the remaining
25,000 acres.

d. According to sales agent Erling P. Wick, the developers
of Kula Kai, which comprises 136 lots under &« half-acre,
have no objection to that subdivision being considered
non-conférming within the Rural.e¢lassification. Hence,
it has been omitted from our proposed amended Urben
District.

6. In genersl support of this request, particularly as they
relate to those characteristics of "Jamestown'" which
differentiste the area from the rest of Kula, we incorpor-
ate all of the abowe-cited references herein and m- ke
them a pert hereof.

Respectfully submitted,

KLLA DEVELCITMENT COKR! (@AT. !

111am S, Ellls, Jr.

esident & M nager v

i ok:do Pr
cc: Maui Flanning Com.
Mr. Frank James







Mr., William 8. Eillis, Jv.
Eula Development Coxporatien
902 Nuuanu Avenue

Homolulu 17, Hawail

Dear Mx. Elldis:

Your letter of Jamuary 19, 1964, outlining your concern in
regards to the land use lav mmd procedures mamdated by the law,
has been received.

e would like te asssure you that:

1. The Land Use Commission has classified sll lands in the
~ State.

2. The Land Use Commission has set stendards in ovder to
accomplish this objective,

3. The standavds do include certain criteria.

However, as the law also mandates, the abeve work is for the
purpose of public hearings,and final adoption will be effected
prior to July 1, 1964,

The procedure of public hearimgs will permit the publiec teo
comment upon the Lind Use Commission’s proposals prier to final
adoption. Such comments will receive the full comsideration of the
Land Use Conmission prier to adoptieam.

We do appreciate your comcerm as to the Coumission's definition
of the many epecific words and terms used in the law. Hoewever, the
general concern of the Commission has been in the thought expressed
by the words rather tham the techm definitions of each werd or
term. Such undue emphasis upon the techmical definitiouns of words
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Mr, William 8. Ellds, Jr.
Page 2
Jamuary 21, 1964

or terms, rather tham the thought or meaning intended te be conveyed,
would lead the aduinistrators of any law into an effectustion plan
based more on technicalities of words and phrases rather than intents
and purpeses. While definitions of specific words end phrases are
important, comsideration of their comtextural definitioms in relation
te the intents and purposes of the law ies wmore importamt.

The situation suggests the possibility of becoming engaged in
prolenged and untimely discussions over technical definitions of
words, It would appear move prudemt to delay discussions wntil you

of the Land Use Commission's gpplication of the words and terms of
the law te the proposed final district boundaries and regulatiens,
on an overall basis. These proposed final district boundaries and
regulations will be ready for presentation to the public in early
March.

Much of the definitions of words and terms you have listed may
be found in Act 187 and the comsultants rveport. Seme of the
words like "use” mnd "primsvrily” ave used by the Land Use Commission
fn its standard dictionary meaning.

We invite your further comments.

Very truly yours,

RAYMOND S, YAMASHITA

¢e: All Conmissioners
Rey Takeysma
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