
SCHOOL SITE AGREEMENT 

,ti 
THIS SCHOOL SITE AGREEMENT (the "Agreement') is made as of this l__ day of 

{vc
T, 

2007, by and among the STATE OF HAWAII, by and through its Department of 
Education ("DOE"), HALEKUA DEVELOPMENT CORPORATION, a Hawaii corporation 
("HDC'), and RKES, LLC, a Hawaii limited liability company ("RK.ES"). 

RECITALS: 

A. Pursuant to Findings of Fact, Conclusions of Law, and Decision and Order dated 
December 9, 1993, TMK 9-4-002: por of 1 and 52, Docket No. A92-683 of the Land Use 
Commission of the State of Hawaii (the "Original Decision and Order"), and Amended Finding 
of Fact, Conclusions of Law and Decision and Order dated October 1, 1996, Docket No. 92-683 
of the Land Use Commission of the State of Hawaii (the Original Decision and Order as 
amended by this documents is herein called the "Amended Decision and Order"), the Land Use 
Commission of the State of Hawaii ("LUC') upon the petition of HDC reclassified from 
Agricultural to Urban approximately 504 acres located at Kunia, City and County of Honolulu, 
State of Hawaii (the "Royal Kunia Phase 2 Lands"). 

B. Pursuant to Ordinance No. 95-08 (1995) ("A Bill for an Ordinance to Rezone 
Land Situated at Waipio, Ewa, Oahu, Hawaii Amending Portion of Zoning Map No. 9, Waipio 
(Crestview), Ordinance No. 86-111"), the City and County of Honolulu (the "City") approved 
the rezoning of Increment 1 of the Royal Kunia Phase 2 Lands (the "1995 Rezoning 

Ordinance") and required the recordation of that certain Unilateral Agreement and Declaration 
of Conditional Zoning, dated March 6, 1995, recorded in the Bureau as Document No. 95-

030454, which imposes certain development conditions on Increment 1 of the Royal Kunia 
Phase 2 Lands (the "1995 Unilateral Agreement"). 

C. Pursuant to Ordinance No. 97-12 (1997) ("A Bill for an Ordinance to Rezone 
Land Situated at Waipio, Ewa, Oahu, Hawaii Amending Portion of Zoning Map No. 9, 
Ordinance No. 86-111"), the City approved the rezoning of Increment 2 of the Royal Kunia 
Phase 2 Lands (the "1997 Rezoning Ordinance"), and required the recordation of that certain 
Unilateral Agreement and Declaration of Conditional Zoning, dated April 9, 1997, recorded in 
the Bureau as Document No. 97-047601, which imposes certain development conditions on 
Increment 1 of the Royal Kunia Phase 2 Lands (the "1997 Unilateral Agreement"). 

D. At the time of the reclassification and the rezoning all of the Royal Kunia Phase 2 

Lands were to be developed by HDC. However, since entry of the Amended Decision and 
Order, the 1995 Rezoning Ordinance and the 1997 Rezoning Ordinance, HDC only holds title 
and the accompanying development rights to 161 acres of the reclassified lands identified by Tax 
Map Key No. (1) 9-4-002: 071(the ''HDC Property"). 

E. Pursuant to Condition No. 6 of the Amended Decision and Order, Condition No. 3 

of the 1995 Rezoning Ordinance, and Condition No. 4 of the 1997 Rezoning Ordinance, HDC 

agreed to contribute to the development, funding, and/or construction of school facilities on a pro 
rata basis as a result of the development on the Royal Kunia Phase 2 Lands, as determined by 
and to the satisfaction of the Department of Education. As a result of these conditions, HDC and 
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DOE negotiated a letter agreement dated September 26, 1996, a true and correct copy of which is
attached hereto as Exhibit 1, which set forth the agreement between the parties as to the land and
monetary contributions which would satisfy DOE requirements for the entirety of the Royal
Kunia Phase 2 Lands which included, among other matters, (1) the dedication of approximately
12 acres of real property to DOE for a school site (the “land dedication component”) and (2) the
agreement to make an incremental cash contribution in the total amount of $500,000 in five (5)
installments (the “cash contribution component”).

F. In 2002 HDC completed the subdivision necessary to create the 12-acre school
site, being Lot 3 of the “Royal Kunia Apartment Subdivision”), being a portion of Lot 3 of the
Royal Kunia Phase II, Increment I subdivision (File Plan 2171), identified by Tax Map Key No.
(1) 9-4-002: 079 (the “School Site”) but DOE was unable to accept title to the School Site at that
time due to the fact that the School Site was encumbered by several liens. Pursuant to the letter
agreement date June 21, 2002, a true and correct copy of which is attached hereto as Exhibit 2,
DOE agreed that the land dedication component of HDC’s fair-share contribution for school
facilities could be satisfied by HDC transferring the School Site to RKES on behalf of DOE and
that RKES would then assist in clearing in clearing title to, and constructing a school facility on,
the School Site. This modified agreement was reconfirmed by DOE in a letter agreement dated
December 19, 2002, a true and correct copy of which is attached hereto as Exhibit 3.

G. Pursuant to the letter agreements dated June 21, 2002 and December 19, 2002,
HDC did transfer and convey an undivided 75.72 1% interest in the School Site to RKES by
Deed dated January 7, 2003, recorded as Document No. 2003-002585. The remaining undivided
24.279% is held by HRT Ltd., a Hawaii corporation.

H. Pursuant to the agreements reached between HDC and HRT in that certain
Bankruptcy Court Order re Sale of Real Property Free and Clear of Liens (the “Order”) filed in
the Bankruptcy Case (as hereinafter defined) and the Purchase and Sale Agreement dated
October., 2006 (the “Purchase and Sale Agreement”) entered into by HDC pursuant to which
HDC will be purchasing the HDC Property from the Chapter 7 trustee appointed in the
bankruptcy case (“Trustee”) pending in the United States Bankruptcy Court for the District of
Hawaii entitled In re Halekua Development Corporation, Case No. 03-01279 (the “Bankruptcy
Case”), HRT will transfer and convey to HDC the undivided 24.279% held by HRT in and to the
School Site.

I. The parties hereto now wish to affirm and reconfirm that (1) the transfer of the
remaining undivided 24.279% of the School Site currently held by HRT to RKES will satisfy the
land dedication component of DOE’s fair share requirement under the Amended Decision and
Order, (2) RKES shall use the School Site solely for purposes of an elementary school, and (3)
the manner and method of payment by HDC of the cash contribution component of DOE’s fair
share requirement in compliance with the terms set forth in the letter agreements, and (4) if
RKES fails to construct an elementary school on the School Site pursuant to its separate
agreement with DOE, that the cash contribution component of DOE’s fair share requirement
shall be increased to compensate DOE for the cost of purchasing the School Site from RKES at a
price equal to the costs incurred by RKES to clear title to the School Site, plus any other costs
DOE may incur to clear title to the School Site.
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NOW, THEREFORE, in consideration of the Recitals set forth above and other good and
valuable consideration the receipt and sufficiency of which are hereby acknowledged the parties
hereto covenant and agree as follows:

1. Transfer of Balance of Ownership Interest in School Site to RKES. Upon the
closing of the acquisition of the HDC Property from the Trustee pursuant to the Order and
Purchase and Sale Agreement, HDC will transfer and convey the remaining undivided 24.279%
interest in to the School Site which is acquired from HRT to RKES. DOE hereby confirms that
the transfer of the remaining undivided 24.279% of the School Site to RKES by HDC will satisfy
the land dedication component of DOE’s fair share requirement under the Amended Decision
and Order. Upon confirmation of recordation of the deed transferring the remaining 24.279%
interest in the School Site to RKES, DOE will provide HDC with a letter confirming satisfaction
of the land dedication portion of the fair-share contribution condition set forth in Condition No. 6
of the Amended Decision and Order, Condition #3 of the 1995 Rezoning Ordinance, and
Condition No. 4 of the 1997 Rezoning Ordinance.

2. School Site Free and Clear of Unacceptable Liens and Encumbrances. Pursuant
to the closing of the acquisition of the HDC Property from the Trustee pursuant to the Order and
Purchase and Sale Agreement, the unacceptable liens and encumbrances affecting the School
Site will be removed and upon recordation of the deed from HDC of the remaining 24.279%
interest in and to the School pursuant to paragraph 1 above, RKES shall own 100% of the School
Site, free and clear of any liens or encumbrances unacceptable to DOE.

3. Schools Site Restricted to Use for Elementary School and Related Facilities. The
parties hereto confirm that the transfer of the School Site to RKES shall be subject to the express
and continuing restriction that the School Site may be occupied and used solely for purposes of
an elementary school and related facilities to be operated by DOE and for no other purpose.

4. Construction of School and Related Facilities by RKES. DOE and RKES have or
intend to enter into a separate agreement under the terms of which RKES shall design, develop
and construct an elementary school and related facilities on the School Site in accordance with
plans approved by DOE and in accordance with the terms of the separate agreement between
DOE and RKES.

5. Dedication of School Site to DOE. If RKES designs, develops, and constructs an
elementary school in accordance with terms of the separate agreement between DOE and RK.ES,
then RKES shall dedicate and convey to DOE the School Site and all related facilities,
improvements and equipment situated thereon, free and clear of monetary liens and
encumbrances, at no cost to DOE as to the value of the land comprising the School Site, but
subject to the payment by DOE to RKES of the agreed upon amounts as set forth in the separate
agreement between DOE and RKES for the design, permitting and construction of the
elementary school and related facilities.

6. Cash Contribution Component of Fair-Share Contribution. HDC and DOE
reconfirm that HDC shall make an incremental cash contribution to DOE in the total sum of
FIVE HUNDRED THOUSAND AND NO/100 DOLLARS ($500,000.00) payable in five (5)
installments of ONE HUNDRED THOUSAND AND NO/100 DOLLARS ($100,000.00) each
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and which installments shall be due and payable upon the closing of (i) the 1,O00t1 unit, (ii) the
1,250th unit, (iii) the i,5O0unit, (iv) the 1750th unit, and (v) the last unit, constructed on the
Royal Kunia Phase 2 Lands. An escalation factor shall be applied to the balance of the Cash
Contribution that remains to be paid every thirty-six (36) months after the date of this singed
agreement. The escalation factor shall be based on the Over-the-Year Percent Change in the
Annual Average Honolulu Area Consumer Price Index for All Items for All Urban Consumers
(CPI-U) issued by the Bureau of Labor Statistics of the United States Department of Labor. The
Annual Average CPI-U for the year prior to the year the agreement is signed is used as the base
year. Cash Contributions will be adjusted by the amount the most recent Annual Average CPI-U
has increased or decreased over the base year. Notwithstanding anything to the contrary in this
paragraph 6, should any developer within the Royal Kunia Phase 2 Lands (other than HDC)
construct and close on any number of units having the effect of causing the total number of
closed units within the Royal Kunia Phase 2 Lands exceeding the number of residential units
triggering the obligation to pay and remit a cash contribution installment hereunder, HDC shall
not be in default for failing to make such installment payment then due, until and unless DOE
has provided not less than sixty (60) days prior written notice to HDC that: (a) the applicable unit
threshold has been exceeded, and (b) the installment is now due and payable to DOE.

7. Failure of RKES to Construct School Facilities Failure of DOE and RKES to
Enter into Agreement. If RKES fails to construct an elementary school and related facilities on
the School Site pursuant to the separate agreement with DOE, or due to RKES and DOE failing
to reach agreement on the terms of the separate agreement for the design and construction of the
school, then, and in either such event, the cash contribution component, as described above for
DOE’s fair share requirement applicable to the Royal Kunia Phase 2 Lands, shall be increased to
compensate DOE for the cost (if any) of purchasing the School Site from RKES at a price equal
to the costs incurred by RKES to clear title to the School Site, plus any other costs DOE may
incur to clear title to the School Site.

8. No Adverse Effect on RKES. The parties hereto agree that the terms and
conditions contained in this Agreement relating to RKES merely confirm any existing rights and
obligations of RKES and do not in any manner increase the obligations of RKES or adversely
affect any rights which RKES currently has or holds in connection with the matters stated herein.

9. Binding Effect. This Agreement shall be binding upon and inure to the benefit of
the parties hereto and their successors and assigns.

10. Governing Law. This Agreement shall be governed by and interpreted in
accordance with the laws of the State of Hawaii.

11. Counterparts. This Agreement may be executed in two or more counterparts, and
shall be deemed to have become effective when and only when one or more of such counterparts
shall have been signed by or on behalf of DOE, HDC and RKES, although it shall not be
necessary that any single counterpart is signed by or on behalf of all parties. All such
counterparts shall be deemed to constitute but one and the same instrument. Duplicate
unexecuted pages of the counterparts may be discarded and the remaining pages assembled as
one document.
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not be in default for failing to make such installment payment then due, until and unless DOE 
has provided not less than sixty (60) days prior written notice to HDC that: (a) the applicable unit 
threshold has been exceeded, and (b) the installment is now due and payable to DOE. 

7. Failure of RKES to Construct School Facilities; Failure of DOE and RKES to 
Enter into Agreement. If RKES fails to construct an elementary school and related facilities on 
the School Site pursuant to the separate agreement with DOE, or due to RKES and DOE failing 
to reach agreement on the terms of the separate agreement for the design and construction of the 
school, then, and in either such event, the cash contribution component, as described above for 
DOE's fair share requirement applicable to the Royal Kunia Phase 2 Lands, shall be increased to 
compensate DOE for the cost (if any) of purchasing the School Site from RKES at a price equal 
to the costs incurred by RKES to clear title to the School Site, plus any other costs DOE may 
incur to clear title to the School Site. 

8. No Adverse Effect on RKES. The parties hereto agree that the terms and 
conditions contained in this Agreement relating to RKES merely confirm any existing rights and 
obligations of RKES and do not in any manner increase the obligations of RKES or adversely 
affect any rights which RKES currently has or holds in connection with the matters stated herein. 

9. Binding Effect. This Agreement shall be binding upon and inure to the benefit of 
the parties hereto and their successors and assigns. 

10. Governing Law. This Agreement shall be governed by and interpreted in 
accordance with the laws of the State of Hawaii. 

11. Counterparts. This Agreement may be executed in two or more counterparts, and 
shall be deemed to have become effective when and only when one or more of such counterparts 
shall have been signed by or on behalf of DOE, HDC and RKES, although it shall not be 
necessary that any single counterpart is signed by or on behalf of all parties. All such 
counterparts shall be deemed to constitute but one and the same instrument. Duplicate 
unexecuted pages of the counterparts may be discarded and the remaining pages assembled as 
one document. 
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the date and 
year first above written. 

DOE: 

Approved as to Form and Content: 

ByD�neral 

HDC: 

RKES: 

153671.6 

STATE OF HAWAII, by and through its 
Department of Education 

By&�Ls: 
Name: Patricia Hamamoto 
Title: Superintendent 

HALEKUA DEVELOPMENT CORPORATION 
a Hawaii corporation 

BY::::/2:t 
Name: Herbert K. Horita 
Title: President 

RKES,LLC 
a Hawaii limited liability company 

��Kobayashi } 
Title: Ma lfr A- � 3/rJt ,;,--::Jt 
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Seprmbr 26, 1996 

Mr. lester Chuck 
Facilities and Support Service Branch 
Deparmcnt of Education 
State of gawaii 
809 811 Avent 
onnlulu, Hawaii 96815 

Ro: Agreement with Department 0f Educanon 

Dear 1ester: 

Exhibit l 

This letter is being sent to acknowledge our mutual agreement on the ccnuibutions that will 
be required to satisfy all af the Department of Education's requirements for the entire Royal 
Kunia Phase I pmjert. 

�������������� 

- Halekua will dedicate 17 acres of land within the Roya! Kunia Phase II 
projecr 1a he DOE; 

- Halckun wil! maae an incremental cash contribution in the total sum of 
$500,000, payable in five cquz! installments nnd due at the closing of 

he 1,000th.unit, thc 1,250ui unit, the I,JDOth unit, the 1,750th unit, 
aid the last unit pf ihe project. 

- An eacalanion factor will be applied to the balance gfthe cash cone&jatiii 
that remains � be paid ater e 1,400th uni; is closed, basei on the 
change in ie Connumcr Pricc Index fur Honoluiu beginning with the 
1,401st unit, 

The above terms will sausfy tie DOE requirements for the Royal Kunia 
Phase LI project, and DOPE will noify the City thar the deveioper and 
te DOE have agreed upon tc.ms. 

Our attorney, Jan Sullivan, is in the process of drafting a formal agreement that will e 
forwarded to your office for.Ievicw and approval by he Attaney General's office_ 

Please counter-sign this lcttar to acknowledge acceptance of the above ncnnoned terms and 
eaneiwon as aErrd o bcrwe±n the DOE and ialckua. 



HaJekLJa 1'rvriopmr Cnrp:,rr:iti!Jn 

1'r1r. wrcr Chuc..r 
Sc:pr.cmbc;r 26, 1.996 
Patle 2 

ThQ.k yeu for your timc ano s rte.."TtiOn 10 thii; mancr. 
If you havc any q-ue=itiom plc.uc ca.ll tne ac 848-2272. 
������ � 

ACXNOW!.lm c,Er;, AND AGREED: 
STAT.E: 0P HA WAJl 
D�r ot E.due.(non 

J�io:n 
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Exhibit 2 

8GHJAMIN J, CAY1ITANO 
¢.ova-On 
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OFCE CF YuG 6UP@RINTENDENY 

June 21, 2002 

Mr. Herbert K. Horia 
Halekua Development Corporation 
2024 North King Street 
Honolulu, Hawai l 96819 

Dear Mr. Horita: 

STATE OF HAWAI'I 

DEPARTMENT OF EDUCATION 
P.O . 8DX 2360 

����� ���� ��� 

Subject: Royal Kunia Elementary School - Transfer af Land 

The Department of Education (DOE) understands that final subdivision approval has been 
granted for the Roya! Kunia Apartment Subdivision, TMK No. (l) 9-4-002-071, located at 
Hoaeae and Waikele, District of Ewa, City and County of Honolulu, State of Hawaii. We 
further understand that Halekua Development Corporation (Halekua) is prcparod to transfer the 
12-acre parcel designated as Lot 3 of the subdivision, to DOE pursuant to the fair-share condition 
set forth in the Unilateral Agreement and Declaration for Conditional Zoning dated March 6, 
1995 and the Unilatera! Agreement and Declaration for Conditional Zoning dated April 9, 1997 
(collectively, the "Declaration"), and the September 26, 1996 letter of agreement between DOE 
and Halekua (see enclosure). The agreement specifies that Halekua will dedicate 12 acres plus 
make incremental cash contributions totaling $500,000. 

DOE is unable to accept title to the site due to the fact that it is subject to several liens and 
encumbrances. 

As an alternative, Royal Kunia School, LLC (RKS), a Hawaii limited liability company, has 
agreod to accept title to the 12-acrc site on behalf of DOE and to assist in clearing title and 
constructing a school on the site. RKS has agreed that the site will be used solely for the purpose 
of constructing the shool. 

This letter will confirm that if the site is transferred to RKS and title to the site is cleared of the 
existing liens od eneumhrancns, n 
requirement will be decmcd satisfied. 
confirming satisfaction af the condition. 

land dodicadon oprnponent of DOD's fair-sliwe 
At that point, DOE will issue a letter to Halekua 

AN AFFIRMATIVE ACTION AND OUAI MP-N@TI ImITv c4pi Avr 

���������� 



Mr. Harbort K. Horita 
Pago 2 
June 21, 2002 

Note that the cash contribution component of DOE's fair-share requirement will still need to ho 
satisfied per the terms set fort) in the September 26, 1996 Icttcr of agreement. 

If RKS does not develop a school on the site, DOE intends to purchase tie site from RKS at a 
cost cqual to the costs incurred by RKS to clear title. In this event, the cash portion of your 
fair-share contribution will be inoreased to compensate DOE for the cost of purchasing the site 
and any other costs incurred to clear title to tie sito. Note that tho cash contribution is not an 
upfront payment, but rather � per-unit or incremental payment paid out of esorow as units in 
Royal Kunia Phase II close. 
We request your concurrence on the provisions set forth above. Should you concur. please 
indicate by signing below and returning this letter to our office. 

We further request that the 12-acre site be uaisferred to RKS as quickly as possible so that we 
niay commence with the development of this much needed elementary school. 

If you have any questions, please call Mr. Sanford Beppu of the Facilities and Support Services 
Brauch at 733-4862. 

Thank you. 

Vary truly yours, 

C&Ai/c 
Paicis Hamamoto 
Superintendent 

PH:hy 

Enclosure 

cc: A. Suga, OBS 

I, Herbert K. Horita, concur with the provisions sct forth in this letter. 

Concur/Do Not Conour (Circle One) 

Date:_ ' / 7 



Exhibit 3 

'Inda Lingle 
00#MAN 

OFFICE OF THE 9UPCAINTENOBNT 

December 19, 2002 

Mr. Herbert K, Horita 
Halekua Development Corporation 
2024 North King Street 
Honolulu, Hawaii 96819 

Dear Mr. Horita: 

STATE OF HAWAI'I 

DEPARTMENT OF EDUCATI0N 
P.0. 50X 2200 

hONOI,ULU. HAWAI'I )68U4 

Subject: Royal Kunia Elementary School - Transfer of Land 

- ( i i i tu o r. '02 � A 2A 1% I . 4 

The Department of Education (DOE) understands that Halekua Development Corporation 
(Halekua) is prepared to transfer the 12-acre Royal Kunia Elementary School site pursuant to the 
fair-share condition set forth in the Unilateral Agreement and Declaration for Conditional Zoning 
dated March 6, 1995 and the Unilateral Agreement and Declaration for Conditional Zoning dated 
April 9, 1997. 

The transfer is also pursuant to the September 26, 1996 letter of agreement between DOE and 
Halekua (see enclosure). The agreement specifies that Halekua will dedicatc 12 acres plus make 
incremental cash contributions totaling $500,000. 

The DOE is unable to accept title to the site due to the fact that it is subject to several liens and 
encumbrances. As an alternative, RKES, LLC has agreed to accept title to the 12-acre site on 
behalf of the DOE and to assist in clearing litle and constructing a school on the site. RKES, 
LLC has agreed that the site will be used solely for the purpose of constructing the school. 

This letter will confirin that if the site is transferred to RKES, LLC and title to the site is cleared 
of the existing liens and encumbrances, the land dedication component of DOE's fair-share 
requirement will be deemed satisfied. At that point, DOE will issue a letter to Halekua 
confirming satisfaction of the land portion of the condition. 

Note that the cash contribution component of DOE's fair-share requirement will still need to be 
satisfied per the terns set forth in the September 26, 1996 letter of agreement. 

AN AFFIRMATIVE ACTI0N'AND EQUAL OPPORTUNITY EMPLOYER 



Mr. Herbert K. Horita 
Page 2 
December 1 9, 2002 

Ir RKES , LLC docs not  develop a school on the si te, Halekua' s l and dedication requirement will 
remai n unsatisfied until the property is dedicated at no cost to the State of Hawai i .  
We request your concurrence on the provisions set forth above. Should you concur, p lease 
indicate by signing below. 

This Ietter of concurrence may be executed in one or more counterparts , each of which shall be 
deeraed an original, but all of which when taken together wi l l  consti tutc but one and the same 
document. 

If you have any questions, please call Mr. Sanford Beppu of the Faci lities and Support Services 
Branch at 733-4862. 

Thank you. 

Very truly yours, 

3ru.. 
Patricia Hamamoto 
Superintendent 

PH:hy 

Enclosure 

cc: A. Suga, OBS 

I, Herbert K. Horita, concur with the provisions set forth in this letter. 

�o Not Concur (Circle One) 

jµ HUIE 9p iety.st sji iinnlya u, . qpna  .. . 9jay9unasonm, 
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