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MEMORANDUM IN OPPOSITION TO
THE RECLASSIFICATION OF THE PETITION AREA

COMES NOW, HRT Realty, LLC, a party in interest, through its attorney Delwyn

H.W. Wong, of the Law Offices of Reuben S.F. Wong and hercby submits its



Memorandum in Opposition To The Reclassification Of The Petition Area. HRT Realty,
LLC (hereinafier referred to as “HRT™) is a State of Marvland limited liability company
and 1s the suceessor by merger to HRT Lid. as of January 1. 2007,

1 Backzround Regarding Order to Show Cause.

On or about February 23, 2004, this Commission issued an Order to Show
Causc against the Petitioner Halckua Development Corporation. (“HDC™) directing the
Petitioner to show cause why the petitioned area should not be reclassified 1o agriculture,
because, among other things. HDC failed to convey 130 acres of land to the State of
Hawaii, Department of Agriculwure, for an Agricultural Park. However prior to that. in
1995, HDC had already sold 123 acres of Industrial Park land and about 13 acres of
Apartment Zoned land to HRT and its related entity 300 Corporation for $20 million. In
order 1o avoid a reclassification of the entire petitioned area, HRT Realty, LLC, a division
of The Harry and Jeanette Weinberg Foundation, Incorporated, paid $5 million to the
Robinson Trust who then owned 130 acres of land in order that the land could be
conveved to the State of Hawaii, Department of Agriculture, a copy of the Deed
conveving the land is attached hereto as Exhibit “A"™.

Since the filing of the Order to Show Cause, HDC filed for bankrupicy. and the
entire project has been stayed because of that procceding. Iowever. HRT obrained
permission of the Bankruptey Court to allow HRT to advance the $5.0 million necessary
to buy the Robinson Trust land for convevance to the State of Hawaii. Upon the

Bankruptcy Court’s approval, the conveyance was made. Based upon the conveyance of
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the Agricultural Park. HRT believes that a reclassification of the remaining petition area
is unwarranted.

E5 Development of the Project.

[t appears that. at long last, many of the significant hurdles which impeded
development of the project are about to be resolved in the Bankruptcy Court. In
particular, the Bankrupicy Court recently ordered an auction of HDC's interest in the
remaining petition area. At that auction there were two (2) bidders. Stanford Carr
Development and HDC, The highest bidder was HDC with a winning bid of $30.2
million. Closing is scheduled to occur on February 28, 2007, The Closing will have a
positive impact on the development of the Project for the following reasons;

a. The Bankruptcy Court now has made ¢lear through its Order that the
161 acres of land now held by HDC will be conveyed by the Trustee in Bankruptey 1o the
successful buyer free and clear of all liens and encumbrances.

b. All of the mortgages and secured claims totaling approximately $48
million will be paid off if the contemplated sale is approved and the closing 1akes place.
After paying the secured creditors, there will be approximately $2 million in additional
funds available for unsecured creditors and the costs and expenses of the Bankruptey
Court administration,

C. As part of a settlement agreement reached in the Bankruptey Court
proceedings, HRT has required that the successful bidder furnish a Performance Bond of

$10 million to ensure the Buyer’s performance of certain infrastructure obligations which
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are necessary for the development of the petition area, mcluding for example. the
construction of the major parkway road. See unexecuted Settlement Agreement between
HRT and the Bankruptcy Trustee, James E. Nicholson, which has been submitted to the
Bankruptey Court, and is being circulated for signatures, Referenced in said Settlement
Agreememt is an Agreemenl Re Infrastructure which is alse being crculated for
signatures. The forms of both documents are attached hereto as Exhibit “B”

d. As part of a seftlement agreement reached in the Bankruptey Court
proceedings, the successful bidder shall comply with all LUC conditions, including the
affordable housing requiremenlt and the construction of a school.

€. While there was initially some skepticism among the secured parlies
whether HDC should be allowed to bid at the auction, such concerns were allayed 10 the
satisfaction of the Bankruptey Court when HDC, through its Lender. deposited S1 mullion
in cash to qualify as a bidder.

f. Pursuant to the closing requirements established in the Bankruptcy
Court, HDC. through its lender, has pad $135,000 cach time that it has requested an
extension of the closing deadline. As referenced earlier, the final deadline to close is
scheduled for February 28. 2007. The Bankruptcy Court has not approved any further
extension in the closing date.

g. HDC’s mortgage lender has indicated through a binding loan

commitment agreement. which has been approved by the Bankruptcy Court, that it will



finance both the purchase of the land, and the development of the Project. including the
required infrastructure.
L Conclusion. In conclusion, HRT hereby opposes the reclassification of the

petition area to its former agnicultural land use classification.

Dated: Honolulu, Hawaii, r_,if”ﬁf,zm DA Jr?f?_
] (/-* f

Respectfully submitted

/;?Ma,;

DELWYN H.W, WONG
Attorney for HRT Realty, (LLIC
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ENOW ALL MEN BY THESE PRESENTS:

THAT,  effective as of the %4 day  of Fxb.mw.,« ; E{QLI__ :

'y

HALEKUA DEVELOPMENT CORPORATION, a Hawail corporation. whose address 1s 2024
North King Street, Suite 209 Honolulu, Hawaii 96819, heremnafier referred 1o as the “Grantor,”
for and in consideration of the sum of TEN AND NO/100 DOLLARS (310.00), pad by the
STATE OF HAWAIL by its Board of Land and Natural Resources, whose address 1s 1151
Punchbowl] Street. Honolulu, Hawaii 96813, hereinafter referred to as the "Grantee.” the receipt
whereof is hereby acknowledged, does hereby grant, bargain, sell and convey unto the Grantee,

the Granmiee's successors and assigng, that certain parcel of land situate at Kumia, Ewa, City and

EXHIBIT "A"

R
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County of Honoiulu. State of Hawaii, designated as "Lot A " containing an area of 130 OO acres.
more particularly described 1n Exhibit "A" artached hereto and made a part hereof.

AND the reversions, remainders, rents, income and profits thersof, and all of the estate,
right, title, and interest of the Grantor, both at law and in equity, therein and thereto

TO HAVE AND TO HOLD the same, together with all improvements, nghts, easements,
priviieges and appurtenances thereunto belonging or in anyways appertaimng or held and emoyed
therewtth mn fee simple unte said Grantee, the Grantee's successors and assigns, forever, free and
clear of all liens and encumbrances except as noted in said Exhibit "A"

The Gramtor, for itself, 115 successors and assigns, does hereby covenant with the Grantes,
11s successors and assigns, that the Grantor is lawfully seised in fee simple and possessed of the
above-descriped land and premuses, thar 1t has a good and lawful nght to convev the same as
aforesaid, thai the same 1s free and clear of all liens and encumbrances, except as noted in said
Extubit A", and that it will and ns successors and assigns, shall WARRANT AND DEFEND the
same unto the Grantee, 115 successors and assigns, forever, against the claims and demands of all
persons Whomsoever.

AND, the Grantee covenants that thes purchase/gift of real property has had prior approval
by the Arorney General pursuant to section 26-7 and section 107-10, Hawan Rewvised Statures as
1o legaiity and form, exceptions, and reservanons.

The Property is herebv conveved subject 1o the restriction that said Property shall only be
used as an agncultural park or for the curremt or similar agricultural purposes, including
diversified agriculture. In the event such Property 15 no Jonger used as an agricultural park or for
the current or similar agricultural purposes, including diversified agriculture, said Property shall

revert to the "Robmson Owners" In accordance with the respective interests as shown in Exhibit
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"B" attached hereto and made a pan herecf, provided. however, the restricion contained in this
paragraph is not intended to apply and shall not appiy because the Property, or any portion
thereof, lies vacant or fallow, This restnction may only be removed by the "Robinson Owners”
holding not less than 75% interest in the Property prior to this Convevance consenting in writing
to the remowval of this restriction. For the purposes of this paragraph, the "Robinson Owners” and
their respective inferests in the Property are shown in Exhibit "B" attached hereto and made a pant
hereof Such consent by the "Robinson Owners” may be withheld in the ahsolute discretion of the
"Robinson Owners" and they may reguire the payment of monies for such consent

The parties hereto agree that this instrument may be executed in counterparts and the
separate signature pages taken together shall have the same effect as if all parties had executed
this instrument at the same time and place.

IN WITNESS WHEREOF, HALEKUA DEVELOPMENT CORPORATION, the

YL
Grantor herein, has caused these presents to be executed this /7 day of .&@mﬁﬂ-}f _
20 0&4 and the STATE OF HAWAIIL by its Board of Land and Natural Resources, the Grantee
herem. has caused the seal of the Department of Land and Natural Resources to be hereunto

affixed and these presents to by executed this 284 dav of Fatregny , 20 o, both effective
- T

as of the day, month, and vear first above written.

HALEKUA DEVELOPMENT CORPORATION,
a Hawali corporation

i
L
Approved by the Board of BM //%~ s

Land and Natural Resources s Thee, Lo G
at its meeting(s) held on

GRANTOR

iy



APPROVED AS TO LEGALITY
AND FORM

Wl A\ L

Deputy Ao r:'q Gmel‘a.i \ 'H ( "u

{3,
Dated: 9'4} 19)704 C'han‘ptraon and M Iéu
Board of Land and
Naroral Resouroes

e

STATE OF HAWAT]

GRANTEE



STATE OF HAWAII |

LA
L

CITY AND COUNTY OF HONODLULT

(O this 10% day of February, 2004, before me appezred Herbert K. Horra, 1o me
personally known, who, being by me duly sworn, did say thatheis the President of HALEKTTA
DEVELOPMENT CORPORATION, a Hawail corporanon, and that the instrument wis
ugoed 1o behalf of the corpornon by authonty of its Board of Directors, and Herberr K

Honma acknowledged said insmrument ta be the free act and deed of the corporation.

> Dy 10 s

Nomr_{}gbﬁ; State of Hawail

oy K. Thon
Prnt or type name of Notary

My commission expares: 7-8-05



STATE OF HAWAT )
j SS.
CITY AND COUNTY OF HONOLULU )

On this 72! day of ‘T:’;lt{?*-*ucqu . 200, before me personally
L
. _.,—.r-""'"r | -
appeared Eeta U . NMau NCx . 10 me personally known, who, being by me dulv
J

sworm, did say that he is the Director of the Department of Land & Natural Resources of the State of
Hawan, that the seal affixed 10 the foregoing mstrument is the seal of the Department of Land &
Natural Resources, and that the mstrument was signed and sealed in behalf of the State of Hawan and

. ? T ’T'_F V(L,- A 3 & . - e "
said B - NG . acknpwiedged said mstrument to be the free act and deed of the

J

State of Hawan

WIS tf, Vo me

(L=, vﬂtary Pubtic. State of Hawan

Tode ¥ Came;
Print or type Name of Notary
HL{ CoMrles (oun €xg | feo ':‘;‘{':C*(U‘f




Being porticne of Royal Parent 4420,
Land Commission Award 10474,

Apana D to N. Namauu and Boyal Patent 4486,

Mahele Award 4 to Lulvhiwalanm:

-

Apana 2,

Sirvated ar Hoaeae and Walkels, Zwa, Cahu, Ozhu, Hawall

Beg:inoning art the Southwest corper of this parcel of land, on the

sasterly side of Xunia Road, the coordinates of gaid point of
beginning referred to GCovernmment Survey Triangulation Station
CHURCE" being £,396.95 feet North and 21,616,680 fe=er West,

]

"EWA
thence

cumming by azimntha measured clockwise fzom True South.

L 156" ig!

i 124" q4"
4 54" 44"
5 7 16!
8 52" 1§’

3p®

1,528.5%9

3, 1217

1,374.78

19.35

780.37

m

i

o

Pagal

-

fest zlong toe eagterly £i1de of
Kunia Road;

feet along the remainde- oI R
P. 4490, L. C. Aw. 10474, Apana

9 tc N. Hamnuu;

feet along the remainders of R.
P. 4490, L. C. Aw. 10474, Apana
% to N, Mamauu and R. P. 4488,
Apanms 1, M. Aw. 4 to
Luoluh=waland;

feet along the remeinder of R
P. 4486, Apapa 1, M. Aw. 4 o
Luluhiwalani:

feet alopg the remainders ol ®,
P. 448§, Apana 1, M. Aw. 4 1O
tuluhiwalan:l and R. P. 4420, L.
C. Aw. 10474, Apana to N.

Kamauu;

fest alopg the rema:nder of R.
P. 4690, L. C, Aw, 10474, Apana
S5 to ¥. Namaum;



Z,760.61 feet alopg the remainder of R. P.
4450, L, C. Aw. 10474, Apana 9
£o N. Mamauu to the peint of
beginning and containing an area
of 150.000 acres, mare or less.

7 1 is' Q-

BEING THE PREMISES CONVEYED EY WARRANTY DEED WITH REVERSION

TOR H ERT, LTD., a Maryland ceorperation
GRANTEE - HALEXUA DEVELOPMENT CORPORATION, a Hawsll corporation
DATED : TeOTLOR s D DO

1 " { ]
RECORDED 3 Documsnt No. RN o™ IC"#'EU&U

o " W e

SUBJECT HOWEVER, TC THE FOLLOWING:

-

Posgible ropllbhack or retroactive property taxes.

2 Reservation in favor of the State of Hawall of all mineral and
metallic minss.,

3. The terms and provisicme, including che failure co comply with
any covenants, condltioms and reservaticns, contained in che
following:

INSTROMENT : DECLARATION

DATED + Augunst 195, 1985
RECORDED : Liber 20142 Page 338
d. -AS TC THE PORTION HATCHED ON THE MAP ATTACEED HERETD: -
(A) GRANT
O : HAWATIAN ELECTRIC COMPANY, INC.
DATED t September 10, 195&
RECCRDED : Liber 3381 Page 338
ERANTING : a right-of-way |25 feer wide) for powerline
purpases

{B) Perpetua]l sapements for eleciric transmissiocn purposes =IO
favor of HAWAIIAN ELECTRIC COMBANY, INC. acguired by Final
Order of Condemmation dated August 3, 1987%, filed in the
Circuit Court of the Pirst Circuir, S@vil Ho. 501%2, on
Septe=nber 4, 1579, recorded in Liber 13973 art Page 257,
depcribed as followe:



PART

Ramaun and R. P. 44B&, Ap.

Il‘

azsement

Sout

u B

hi

156"

[ ]
Laf
(8]

313’

- Portions of R. B. 44

area described ag follo

90, L. C. Aw. 10474, Ap. P To N.

e ka

1, Makele Awars ¢ to Lulchiwalani, the

'

Beginnipng at the scuthwest end of this sasement on the
northeast side of Xamin Road, the coordinates of said point of
beginning referred to Govemmment Survey Triangularion Station
"WAIPIO-UKA® being 12,623.335 fae
and thence running by azimuths measured clockwise from true

5r

s

LT oo

s5o"

L0l.64

6,612.43

&%, 20

12.23

545.9&

T sourt® apgd 12,.267.44 feel wesh

feet alcng the northeast side
aof ERugiz Road;

fmar along cthHe remaindsr of R.
F. 4450, L. C. Aw. 10474, Ap. 3
tc N. Hamauw and R. F. £48¢

Ap. 1, Mahele Award 4 to
Lelvhiwsland;

Thenre along the remainder of
R. B, 4486, Ap. 1. Mahels Award
4 o Lulukiwalani on a curve Lo
the right with a radius of
100.00 feer [(on an azimuth of
85" §7' 5g" from the radius
poinc), rhe chord azimuth and

distance being
feal;

feer along the remainder of R.
B. 4486, ap, 1., Mapele Award 4
to Luluhiwalanpi;

feet along game ©o Lhe
south side of ©ld Railroad
Right of Way;

Thence zlong che south aide of
0ld Railroad Right o Way co a
curve Co the right wWith a
radiug nf 1,501.40 feer, the
chord azimuth and discance
being

Thence along the south side 5f
014 Reilroad Right of Way on a
curye to the right with a
radins of 1,366.49 feet, the

"~ Chord Aziwutk and SistEnce
being

Lmer;

f==t z2long th= remminder of R.
P. 24B&, Ap. 1, Maohele Awaxd 4
to Lulubiwalapi;



Thence along same OO0 2 Curve Lo
the right with a radiums of
1560.00 fempt {om am mzimuzh of
2727 05 5&" from the radiu

of poinr), the chord azimsch
and distance being

feal along the remainder of R,
P. 44BE, Ap. 1, Mahele Award 4
to Lulubiwalani and R. P. 4490,
L. C. Aw, Z0474, Ap. 9 to N.
Ramauy to the point of
beginning and containing an
area of 742,E70 Bguare Iest,
nore oo lesg,

5B’ €,630 60

(=]
O
¥
L

feet wida) for road and vtility purposes

{C)] Easemsnt "14" [£0 for
dated June

as shown on survey map prepared by Roy T. Yama,
#1, 1P9B5.

{D) Ditch as shown on Tax Map.

{E) DESIGNATION OF EASEMENT "11" (50 feer wide]

PURFOSE : cxoad
SHOWN : on Pile Plan No. 2154

[F] DESIGHNATION OF EASEMENT "14" {60 feet wide|

r

PURPOSE : ‘Toad and ntiliry
SHOWN : om Plle Plan Mo. 2154

-AS TO THE PORTION CROSS-HATCHED ON THE MAFP ATTACHED
HERETO: -

A 22 foot roadway setback line along Kunia Road, as shown on File
Plan Mo. 2154.

Claima arising out of rights costomarily apd traditionally
axarcipad for pubsistenca, cultural, religicus., access oOT
gacthering purposes asg provided for in rhe Hawaii Constitucion or
the Bawaii Revised Statutes.

Discrepancims, conflicsts in boundary lines, shortage in ares.

encroachments or any otbher matters which a correct survey OF
archasological study would disclose.

nrecorded licenses agreemen:t iz favor of Waikele Farme, Inc.
dated May 20, 2003 and matters arising from or alfecting the
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The terms and provisions, including the failure to comply with any
covenante, comditions and reservations, contained in the following:

INSTRUMENT ] WARRAKTY DEED WITH REVERSION
DRTED ] , 2004
RECORDED : Document MNo. 2004-

The foregoing includes, but is not limited to, matters relating te right
of revarsion mnd agricultural park.



CARCLINE J. ROBINSON LLC, a Hawaii limited lisbiliity company -- &n
ungividged J3ITH261133 ;

b

J. L. P. ROBINSON LLC, a Hawaii l-mited lia=ility company --
und:zvided .2T7ESS30ET -

ALLAW ZAWTOCKI, WILLIAM REETT TABER =znd WILLIAM W, PATY, Trus
: E

undey the Will and of the Estste ¢f Mark Alexander Robinson, Dece
-=-an undivided ,2982404533 inrerest:

£

under that certzin De=d of Trusi sxecutsd by Mark Alexsndser Rob
and Mary hanuaﬁaul;:; iart 3
undivided .035176857 incerest;

ALLAN ZAWTOCEI, W_'E_LLIAK EEF_'IT TABER aznd WILLIAM W. PATY, Trus
i

WENDY ERANDT JOHNSON, as Trustea of that certzin unrecorded Wendy

Brandt Jchnson Declarstion of Trust dated December 1€, 1887, & short
form of which having been recordsd in the Bureau of Conveyances of

the Z2tate of Hawzii in Lidber 21464 at Page 783 -- a0 undiwvided
0DD118333 inters=st;

[ll

STSAN BRANDT, as Trugtee of that certzin unrecorded Sussn Exrandt
Decliaraczon of Trust dated ZTecomber I I

having been re=gorcad in said Bureau In Liber Z
=21 ungivided 000113333 inters=st:

REEX BRANDT, as Trustee of that gertaizn unrscorded Rex EBErando
Desclaration o Trust dasted Decembser 1
having besn recorded ip said Burs2au in Liber 21484 3t Fage 786 -- an
s g B
i — -t

undivided .00 interssit;

e L'

x| =
2

DAVID WE?ILLE ROBINSCN, unmarr-=d -- ano undivided (00012185333
interest

NANCY ANN ROEINSON, unmarrisd -- an vndivided .QQDI1%3%3 irntersst;

HII‘.".'H}._E... ANDEEW ROBINSON, unmsr—iad == a0 unmdivided Q003118333
iotersst; angd

BANY. OF HRWAII, z Hawsil corporstion, zg Trustses under thabt certein
unrecorded Trust Agresment No. S0-0183%2 -- 20 undivided (0IS87BC0O2



SETTLEMENT AGREEMENT

This Setilement Agreement ("Agreement") is made 25 of , 2006,
by JAMES B. NICHOLSON. (the "Trustee") as Trustee of the estate in the bankruptey
case of Halekua Development Corporation ("HDC") pending in the United States
Bankruptey Court for the District of Hawail as Bankruptev Case No, 03-01279 (the
"Bankruptcy Case”) and HRT REALTY, LLC, a Maryland limited hiability company
("HRT"). The Trustee and HRT are sometunes called a "Party” and together the
"Parties,"

Recitals:

{a)  Trustee is the owner of an approximately 73 72% undivided fee simple
interest in that certain vacant land identified as Lot 2 of the Royal Kunia Apartment
Subdivision, containing approximately 161.360 acres, located in the project known as
Roval Kunia Phase I1, at Roval Kunia, Oahu, Hawaii, beaning Tax Map designation
(13 9-4-2-71 (the "Property").

(h)  On January |, 2007, HRT, LTD., a Maryland corporation, merged with and
mta HRT, and HRT received all property nghts of HRT, LTD and all claims agamnst HDC
previously held by HRT, LTD. HRT holds record title to an approximately 24.28%
undivided fee simple interest in the Property and in the "School Site." as defined below,
but the Trustee has challenged the validity of those interests. HRT also holds a mortgage
against the Property. which secures both the "Monetary Obligations" and the "Assumed
Non-Monetary Obligations." as defined below. Lhe Trustee disputes the nature and
extent of the nop-monetary obligations secured by the mortgage.

{¢)  HRT holds title to the “ITRT 36 Acre Lot." as defined below, though the
Trustee has challenged the validity of HDC's transler of the HRT 36 Acre Lot to ITRT.

(d)  Trustee desires to conduct an auction sale of the Property in a manner that
will maximize the amount received by the estate.

{ey  The Parties believe that they will be able to maximize the proceeds from the
zale of the Property by resolving many of the disputes between them in advance of the
auction and thereby providing each competing bidder with certainty and a level playing
field,

EXHIBIT “B"

405833



NOW, THEREFORE, THE PARTIES AGREE ASFOLLOWS:
1: Additonal Definitions

In addition 1o the terms defined in the above recitals, [or the purposes of this
Agreement the following terms have the meanings specified or referred to in this
Section 1.

"Adversary Proceedings" means the HRT Adversary Proceeding

"Agreement re Infrastructure” means the proposed agreement between the
Buyer and HRT providing for the assumption of the obligations to construet certain off-
site infrastructure improvements, provide 400,000 cubic vards of fill material to HRT,
satistv the LUC conditions applicable to the Property, and provide HRT with $10.000,000
mn replacement collateral in the form of a letter of credit, bond, or other security or
personal guarantee reasonably acceptable to HRT, which agreement shall be in a form
acceptable to the Trustee, HRT and the Secured Creditors and filed with the Bankruptcy
Court prior to the auction of the Property,

"Assumed Non-Monetary Obligations” means the obligations 10 be assumed by
the Buyer under the Apreement re Infrastructure, including the obligation to provide the
Fill Material to HRT and to satisfy the LUC conditions to development of the Property

"Bankruptey Court" means the United States Bankrupiey Court for the District of
Hawaii,

“Bidding Instructions™ meuns the bidding instructions submitted by the Trustee
for approval by the Bankruptcy Court.

"Buyer” means the purchaser under the Sale Agrecment. and will be either HRT or
a third party whose bid for the Property 1z approved by the Bankruptey Court, or the
purchaser's designec.

"Closing" means the completion of the Contemplated Transactions, including
without limitation the sale of the Property and transfer of legal title to the Property to the
Buyer, subject only to the Approved Title Exceptions.

"Closing Date"” means the date of the Closing,

"Closing Documents" means any of the documenis and instrumenis necessary or
appropriate to be executed and’or delivered in connection with the Contemplated
Transactions.

“Connection Agreement” means the proposed agreement between the [rustee,
the Buyer and KRP providing the Buyer with the right to use and connect to certain
)

)

40586343



drainage, sewer and roadway improvements constructed by KRP in Roval Kunia Phase I
and for the payment by Buyer of the cost of constructing the second phase of the Royal
Kunia Community Center and a pro rata share of certain off-site drainage facilities, which
agreement shall be in a form acceprable 1o KRP, the Secured Creditors and the Trustee
and shall be filed with the Bankruptey Court prior to the auction of the Property,

"Consent" means any written approval, consent, ratification, waiver, or other
authorization (including any Governmental Authorization).

"Contemplated Transactions” means: (a) the sale, assignment, transfer and
conveyance of the Property and related personal property by Trustes 1o the Buver: (b) the
performance by the Parties of their respective covenants and obligations under this
Agreement, and (c) the payment to or credit against the purchase price of the claims of the
Secured Creditors and the assumption by the Buyer of the Assumed Non-Monetary
Obligations.

"Covered Claims" means any and all actions, causes of actions, suits at law or in
equity. liabilities, claims, demands, losses, decrees, judgments, awards, Encumbrances.,
costs. expenses, fees, or damages, known or unknown, suspected or unsuspected, of every
kind and nature whatsoever, which now exist or may hereafter exist, arising from,
resulting from, or relating to, directly or indirectly, the Bunkruptcy Case, the Adversary
Proceedings, or the Property, the HRT 36 Acre Lot or the HDC/HRT Agreements.

"DOE" means the Department of Education of the State of Hawaii.

"Encumbrance” means any charge. claim, condition, equitable interest, lien.
option, pledge. security interest, nght of first refusal. or restriction of any kind, including
any restriction on use, transfer, receipt of income, or exercise of any other attribute of
ownership.

"Fill Material” means 400.000 cubic vards of so1l fill matenial of the appropriate
tvpe for the purpose of back-filling gully and low land areas.

"Governmental Authorization" means any approval. consent, license, pernut.
waiver, or other authorization issued, granted. given, or otherwise made available by or
under the authority of any Governmental Body or pursuant to any Legal Requirement.

"Governmental Body" means any {a) federal, state. local, or municipal
government; or (b) body exercising, or entitled to exercise, any admunistralive, executive,
judicial, legisiative, police, regulatory, or taxing authority or power of any nature over the
Property.

"HDC/HRT Agreements” mean those agreements listed in Exhibit " A" which is
attached hereto and incorporated herein by this reference.

I
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"HRT Adversary Proceeding” meuans that certain Adversary Proceeding
commenced on Apnl 22, 2005 by the Trustee against HRT. LTD. and others as Adversary
Proceeding No. (05-90121 in the Bankruptey Case with regard 1o the recoverv of property
transferred by HDC to HRT.

"HRT 13 Acre Lot" means Lot 2, as shown in File Plan 2171 containing
approximately 13 acres, located in the project known as Roval Kunia Phase T1. at Royal
Kunia, Oahuy, Hawaii. bearing Tax Map designation (1) 9-4-2-78, which HRT purchased
from HDC in 1995

"HRT 36 Acre Lot" means Lot | as shown on the Roval Kunia Apartment
Subdivision, containing 36.660 acres, located in the project known as Roval Kunia Phase
II, at Roval Kunia, Oahu, Hawaii, bearing Tax Map designation (1) 9-4-2-78,

"Legal Requirement" meuans anyv federal, state, local or municipal administrative
order, constitution, law, ordinance, principle of common law, regulation, statute, or treaty.
including without imitation all orders of the LUC and the City and/or County of
Honelulu relating 1o the development of the Property, the HRT 36 Acre Lot or other real
property owned by HRT that is subject to the Phase TT Master Plan.

"LUC" means the Land [7se Commussion of the State of [Tawaii.

"Monetary Obligations" means HRT's claims for armounts advanced pursuant to
the Bankruprey Court Order approving the debtor in possession loan which HRT made to
HDC and all amounts advanced by TIRT under the HDC/HRT Agreements. and all
interest accruing on such sums,

"Order" means anv award. decision, injunction, judgment, order, ruling, subpoena,
or verdict entered, 1ssued. made, or rendered by any court, adininistrative agency, or other
Governmental Body or by any arbitrater.

"Organizational Documents” means (a) the articles of incorporation and the
bylaws of a corporation: (b) anv charter or similar document adopted or liled in
connection with the creation. formation, or orgamzation of a person; and (c) any
amendment 10 any of the foregoing.

“Phase Il Master Plans" means the following plans all prepared by Parkn. Inc.:
(a) Ruval Kunia Revised Sewer Master Plan. dated May 1996, (b) Revised Water Master
Plan for Roval Kunia Development, dated August 1996, and (¢) Drainage Master Plan for
the Royal Kunia Development. Phase 11, dated Seplember 1596.

"Proceeding” means any action. arbitration, audit, hearing, investigation,
litigation, or suit {whether civil, criminal, administrative, investigative, or informal)
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commenced, brought, conducted, or heard by or before, or otherwise involving, any
Crovernmental Body or arbitrator,

"Related Parties” means with respect to a Party, that Party's parent entities,
subsidiaries, affiliates. partners, and joint venturers, any stockholder. member, partmer,
director. officer, emplovee, agent. consultant, advisor, or other representative of any such
persons, including legal counsel, accountants, and financial advisors, and the successors
and assigns of all such persons.

"RKES Adversary Proceeding” means that certain Adversary Proceeding
commenced on April 12, 2005 by the Trustee against RKES LLC as Adversary
Proceeding No. 05-90119 in the Bankruptcy Case with regard to the School Site.

"Sale Agreement" means the sale agreement between the Trusiee and any Buyer
that is approved by a Bankruptey Court Order, and all other Closing Documents to be
executed or delivered in connection with the Sale Agreement.

"School Site” means Lot 2 of the Roval Kunia Apartment Subdivision. containing
approximately 12,00 acres, bearing Tax Map designation (1) 9-4-2-(79), located at Roval
Kunia, Honolulu, Hawaii,

"Secured Creditors” means HRT. Kunia Residenual Partners, LP, Stanford Carr
Development (by assignment RKS). and Castle & Cocke Kunia, Inc. (by assignment).

"Settlement Order” means a final, appealable Order of the Bankruptey Court in
the Bankruptey Case approving this Agreement and authorizing and directing Trustee to
perform under this Agreement, and other terms reasonably approved by the Parties in
advance.

2, Settlement of Pending Disputes and Mutual Cooperation in the Sale
Process

2.1  Monetary Obligations. The Partics agree to settle the amount of
the Monpetary Obligations owing to HRT at $6,752.578.97. as of December 31, 2005,
This does not include the value of the Fill Matenial or the other Assumed Non-Monetary
Obligations. HRT has agreed 1o reduce the interest rate on the amounts advanced
pursuant to the prior Order of the Bankruptey Court during the pendency of the chapter 11
case to 7% per annum from the date of advance to the date of pavment. This reduction
through December 31, 2005 is included in the foregoing number. HRT's Monetary
Obligations will continue to accrue interest from and after December 31, 2003 at the rate
of §1.113.64 per day, which is interest on HRT's principal balance of its Monetary
Obligations at the rate of 7% per annum.

Ly
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2.2 Assumption of the Assumed Non-Monetary Obligations. HRT
shall agree not 1o assert any claim against the Trustee or the estate arising from the
HDC/HRT Agreements upon assumption of the Assumed Non-Monetary Obligations by
the Buver and payment in full of the Monetary Obligations pursuant to Section 2.1,
above. HRT further consents to the sale of the Property and the School Site free and clear
of HRT's Encumbrances so long as (a) its Monetary Obligations are paid in full at
Closing; and (b) the Buyver assumes the Assumed Non-Monetary Obligations, enters into
the Agreement re Infrastructure, and provides HRT wath $10,000,000 in replacement
collateral in the form of a letter of credit, bond, or other security or personal guarantee
reasonably aceeptable to HRT. as required under the Bidding Instructions and the
Agreemeni re Infrastructure. HRT reserves its right to challenge the adequate assurance
of future performance provided by any Buyer, but agrees to release its Encumbrances on
the Property in exchange for the alternative collateral described above and to release the
Trustee at Closing, so long as the Bankruptcy Court determines the Buyer has provided
adequate assurance of its ability 1o perform all of the Assumed Non-Monetary
Obligations. HRT further agrees that any Buver may elect to provide the Fill Matenal in
kind, or to pav to HRT $6,000.000 in leu of providing thar Fill Material, at the sole
option of the successful Buver.

1.3 Consent to Sale of 24.28% Undivided Interest. HRI consents 1o
the sale of its undivided interests in the Property and the School Site pursuant to
Bankruptcy Code § 363(h) and waives the right to object to any such transfer, so long as
HRT receives upen closing an amount equal to 24 .28% of the consideration paid by the
Buyer, minus the direct costs of sale and real property taxes, and excluding any
consideration paid for the privilege of extending the Closing Date. For purposes of
making this calculation. HRT consents 1o the exclusion from the consideration paid by the
Buyer of any valuaton of the Assumed Non-Monetary (Obligations, meluding without
limitation the obligation to provide Fill Matenal. The consideration shall, however,
include any other claimns of Secured Creditors that are paid, assumed or credit bid by the
Buver. '

2.4 Auction Terms. HR1 agrees to support a proposed sale process and
reserves its right to bid at such auction. so long as the Bidding Instructions establish
reasonable procedures for assuring that each party allowed to bid has sufficient financial
resources and development expertise 10 consummate the Contemplated Transactions, post
the alternative collateral described in Paragraph 2.2, above. and perform all of the
Assumed Non-Monetary Obligations, and include the following provisions:

(a)  The proceeds of the sale must be sufficient to pay in full all Secured
Claims other than the Assumed Non-Monetary Obligations, including real property taxes.
tegether with post-petition interest on all Secured Claims, at the rate of 7% per annum
(from the petition date through the date the Closing Date) in cash at Closing;
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ib)  The Buyer will assume the Assumed Non-Monetary Obligations, as
provided in the Agreement Re Infrastructure, including without limitation, construction of
the road, olfsite infrastructure and construction of the minimum number of affordable
housing units for the Property, the HRT 36 Acre Lot and the 13 Acre Lot. in conformity
with Paragraph 2.2. above, as part of the purchase price, such that HRT is not required to
build any of the affordable housing on the HRT 36 Acre Lot or the HRT 13 Acre Lot, or
to pay any cost for infrastructure up to the property lines of all property owned by HRT;

(¢)  The Trustee will ransfer the Property "AS 18," without any
warranties other than as w title, subject 1o permitted encumbrances (as defined in the sale
agreement) but free and clear of all other liens, including any rights the Robinsons may
have retained under the second mortgage. Each secured creditor shall release its
Encumbrances and its Secured Claims (other than the Assumed Non-Monetary
Obligations ) shall be desmed fully satisfied upon receipt of payment in full with 7%
interest pursuant to paragraph 2.4(a), above. These releases will extend to the Property,
the School Site and the HR'T 36 Acre Lot;

fd)  The proceeds of the sale must be sulficient to provide not less than
$2 million in umencumbered funds for the bankruptey estate after pavment in full of the
Secured Claims and real property taxes;

(e} HRT and the Buyer shall enter into the Agreement re Infrastructure;

(1) The Buver and KRP shall enter inlo the Connection Agreement
(provided that no such agreement shall be required 1f KRP is the Buyer); and

{gj  The consummation of the sale can be conditioned only on: (i) entry
of an Order of the Bankruptey Court authorizing the Trustee to enter mto the
Contemplated Transactions. (1i) obtaining approval of the transfer to the Buver from the
LUC or any other Governmental Body and any other required Consent, (1i1) the transfer of
the Property, (iv) making of the payments described herein, and (v) the conditions set
forth ubove, and shall not be subject to any condition relating to due diligence or
financing.

2.5 Auction Process. [he Trustee agrees to proceed with an auction
that complies with Paragraph 2.4, above. promptly afier entry of the Settlement Order.
The auction process may include such additional provisions as the Trustee reasonably
believes will facilitate the sale, so long as they are not inconsistent with the provisions m
Paragraph 2.4,

2.6 Solicitation of Offers. The Trustee is free to solicit, entertain
encourage or accept any other proposals or offers for the sale of the Property.
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3 Releases

3.1 Mutual Releases. On the Closing Date, the Parties on behalf of
themselves and their Related Parties shall fully release and forever discharae the other
Party and its respective Related Parties from any and all Covered Claims, except
(a) express obligations under the Sale Agreement or the Closing Documents, and (b) as
expressly reserved in this Agreement. The releases pursuant to this Paragraph shail be
referred to herein as the "Releases,” TIRT agrees 10 look solelv to the Buyer that assumes
the Assumed Non-Monetary Obligations and 10 not to assert any claim against the estate
or the Trustee with respect thereto but shall not release the Assumed Non-Monetary
Obligations because thev are being assumed by the Buver.

3.2 Acknowledgement. The Parties represent and agree on behalf of
themselves and their Related Parties (a) that they mav hersafter discover facts in addition
to or different with respect to the Releases. and (b) the Releases shall remain in effect as
full and complete Releases notwithstanding the subsequent discovery or existence of anv
such additional or different facts, The Partics expressly waive the provisions of any and
all statutes or common law principles and doctrines that a general release may not extend
10 ¢laims which a party does not know or suspect to exist in its favor at the time of
executing the release, which if known might have materially affected its settlement with
the other parties, with respect to the Releases.

3.3 HRT Adversary Proceeding. On the Closing Date. the Trustee will
cause the HRT Adversary Proceeding, including all cross-claims and counterclaims filed
therein, 10 be dismissed with prejudice.

4. Representations and Warranties of Trustee
Trustee represents and warrants to HRT as follows:

4.1  Authority. Upon the entrv of the Settlement Order, this Agreement
will constitute the Jegal, valid, and binding obligation of Trustee, enforceable against
Trustee in accordance with its terms. Trustee has the absolute and unrestricted right,
power, authority, and capacity 1o execute and deliver this Agreement and to perform its
obligations under this Agreement.

4.2  No Conflict. Neither the execution and delivery of this Agreement
by Trustee nor the consummation or performance of any of the Contemplated
Iransactions by Trustee will, directly or indirectly (with or without notice or lapse of
time) contravene, conflict with, or result in a viclation or breach of anv provision of, or
give any person the right to declare a default or exercise any remedy under, or to
accelerate the maturity or performance of. or to cancel, terminate, or modify, any contract.
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4.3  No Consent. Except for and in connection with the Settlement
Order. Trustee 1s not required to give any notice to or obtain any Consent from any person
in connection with the execution and delivery of this Agreement.

44  Legal Proceedings. Except for the Bankruptcy Case and the
Adversary Proceedings. there 1s no pending Proceeding that has been commenced by or
agamnst Trustee. To the knowledge of Trustee, {a) no such Proceeding has been
threatened, and (b) no event has occurred or circumstance exists that may give rise to or
serve as a basis for the commencement of any such Proceeding.

3 Representations and Warranties of HRT
HRT represents and warrants 1o the Trustee as follows:

5.1  Organization and Good Standing., HRT is a hmited liability
company duly organized, validly existing, and in good standing under the laws of the
State of Marviand.

5.2  Authority. This Agreement constitutes the legal, valid. and binding
obligation of HRT, enforceable against HRT in accordance with its termns. 1f the Trustee
and HRT enter into a Sale Agreement, upon the execution and delivery by HRT of the
Closing Documents to be executed by HRT. the Closmg Documents will constitute the
legal. valid, and binding obligations of HRT, enforceable aganst HRT in accordance with
their respective terms, HRT has the absolute and unrestricled right. power, and authority
to execute and deliver this Agreement and the Closing Documents and to perform its
obligations under this Agresment and the Closing Documents.

5.3  No Conflicts. Neither the execution and delivery of this Agreement
by HRT nor the consummation or performance of any of the Contemplated Transactions
by HRT will give any person the right to prevent. delay, or otherwise interfere with any of
the Contemplated Transactions pursuant to: (a) any provision of HRT's Organizational
Documents, (b) any Legal Requirement or Order 10 which HRT may be subject, or (¢) any
contract to which HRT is a party or by which IIRT may be bound.

5.4  No Consents. HRT 1s not and will not be required to obtain any
Consent from any person in connection with the execution and delivery of this
Agreement. the Closing Documents or the consummation or performance of any of the
Contemplated Transactions.

3.5  Certain Proceedings, Except for the HRT Adversary Proceeding,
there is no pending Procecding that has been commenced by or agamst HRT with respect
to the Contemplated Transactions or the Propertv, and. to the knowledge of HRT, (a) no
such Proceeding has been threatened. and (b) no event has occurred or circumstance
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£X1818 that may give rise to or serve as a basis for the commencement of any such
Proceeding.

6. Bankruptcy Court Approvals

6.1  Condition of Approval. This Agreement, and the rights and
pbligations of the Parties under this Agreement, are subject o the entry of the Settlement
Order. 1f the Settlement Order has not been entered by the date scheduled for the auction
of the property, either Party may thercafier terminate this Agreement upon written notice
to the other Party, and upon such notice this Agreement shall be terminated. This
Agreement is also conditioned on the Closing of the sale of the Property to the Buver.

6.2  Motion to Approve: Cooperation. As promptly as practicable after
the date of this Agreement. Trustee will file 2 motion in the Bankruptey Case requesting
the Settlement Order. The Parties agree to use their best efforts to obtain the Settlement
Order as quickly as feasible. Between the date of this Agreement and the Closing. the
Parties will cooperate with each other with respect to all filings the Trustee elects 1o make
or is required to make in connection with the Contemplated Transactions.

6.3  Sale Condition. [fa Buver other than HR 1 is approved by the
Bankruptey Court, but the condition of a sale Closing is not met because the Buyer
approved by the Bankruptey Court refuses to Close, this Agreement will remain in effect
and the Trustee may, in his sole discretion. elect 1o sell the Property to any other qualified
buyer and when the sale closes, whether to HRT. 10 the onginal bidder or to &
replacement bidder, the condition to the effectiveness of this Agreement will be satisfied.
The Trustee mayv, however, i his sole discretion, elect 10 terminate this Agreement.
provided that before the Trustee terminates this Agreement he must first offer to sell the
Property to HRT for a price equal to the balance owing to the Secured Creditors at the
Closing Date, including post-petition interest, plus 2,000,000 and all acerued real
property taxes. 1f the Trustee submits such an offer to HRT, HRT will have thirty (30)
days 1o agree to proceed with the purchase on such terms or terminate this Agreement for
failure o satisfy the conditions n 6.1, above.

6.4  Rights upon Termination. 1f this Agreement is lerminated upon
notice by a Party because the Settlement Order is not entered by the required deadline or
the conditions set forth in Section 6 are not met, the Parties reserve all of their rights
against each other with respect to the Property, the School Site. and the Bankruptey Case.
The Parties have entered into this Agreement as a compromise and settlement of their
clamms in the Bankruptey Case, and nothing in this Agreement shall be deemed an
admission of any fact or legal pesition or an agreement as 1o the rights and claims of any
other Party.

10
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% General Provisions

7.1  Expenses. Except as otherwise expressly provided in this
Agreement, each Party 1o this Agrecinent will bear its respective expenses mncurred in
connection with the preparation, execution. and performance of this Agreement and the
Contemplated Transactions, including all fees and expenses of agents, representatives,
counsel. and accountants. In the event of a dispute arising out of this Agreement, the
prevailing Party in any Proceeding shall be entitled to recover its costs and expenses and
reasonable attormeys' fees, including such costs and expenses on appeal,

7.2  Notices. All notices, consents, waivers, and other communications
under this Agreement must be in writing and will be deemed to have been duly given
when (a) delivered by hand, (h) sent by telecopier (with written confirmation of receipt),
(c) sent by certified mail. return receipt requesied, or (d) when received by the addressee.
it sent by a nationally recognized overnight delivery service (receipt requested), in each
case lo the appropriate addresses and telecopier numbers set forth below (or to such other
addresses and telecopicr numbers as a Party may designate by notice to the other Parties):

Trustee! James B. Nicholson. Trustee
PO Box 13696
Honoluly, Hawan 96830

Telephone No.: (808) 590-2157
Facsimile No.: (808) 395-3177

Copyv lo: Jerrold K. Guben, Esg.
Reinwald O'Connor & Playvdon LIP
Pacific Guardian Center, Makai Tower
733 Bishop Street. 24th Floor
Honoluly, Hawaii 96813

Telephone No.: (808) 524-3330
Facsimile No.: (R08) 531-8628
HRT- 3660 Walalae Avenue
Honolulu, Hawaii 96816-3260
Attention: Alvin Awava

Telephone No.: (808) 924-1000
Facsimile No.: (R80R) 922-3975

11
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Copy to: Reuben S.F. Wong, Esq.
Law Office of Reuben S.F. Wong, Esqg.
1164 Bishop Street, Suite 1006
Honolulu, Hawaii 96813

Telephone No.: (808) 331-3526
Facsimile INo.: (RBO®) S31-3522

Jeffrey C. Krause, Esq.

Stutman, Treister & Glatl, P.C.

1901 Avenue of the Stars, Suite 1200
Los Angeles, California 90067

Telephone No.: (310) 228-5740
Faesimile No.: (310) 228-5788

7.3 Jurisdiction: Service of Process. Any action or proceeding seeking
T entorse any provision of, or based on any night anising out of, this Agreement may be
brought against any of the Parties in the Bankruptey Court, or m any courts of the State of
Hawaii, City and County of Honoluly, or, if 1t has or can acquire jurisdiction, in the
United States District Court for the District of Hawaii, and each of the Parties consents to
the jurisdiction of such cournts (and of the appropriate appellate courts) in any such action
or proceeding and waives any objection to venue laid thercm. Process i any action or
proceeding referred to in the preceding sentence may be served on any Party anywhere In
the world

7.4  Further Assurances. The Parues agree (a) to furnish upon request
to each other such further mformation, (B to execute and deliver to gach other such other
documents, and (¢} to do such other acts and things, all as the other Party may reasonably
request for the purpose of carrving out the intent of this Agreement, the transfer,
conveyance and assignment of the Property, and the documents referred to in this
Agreement and the Sale Agreement. The obligation of this Section shall survive the
Closing until the discharge of Trustee as trustee of the Bankruptcy Case.

7.5 Waiver. The rights and remedies of the Parties to this Agreement
are cumulative and not alternative. Neither the failure nor any delay by any Party in
exercising any right, power, or povilege under this Agreement or the documents referred
to in this Agreement will operate as a waiver of such right, pewer, or privilege, and no
single or partial exercise of any such nght, power, or privilege will preclude any other or
further exercise of such right, power, or privilege or the exercise of any other right,
power, or privilege.
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7.6 Entire Agreement and Modification. This Agreement (including
the terms and conditions of the attachments to this Agreement) supersedes all prior
agreements between the Parties with respect 1o its subject matter and constitutes (along
with the documents referred 10 in this Agresment) a complete and exclusive statement ol
the terms of the agreement between the Parties with respect to its subject matter. This
Agreement may not be amended except by a writlen agreement executed bv the Party to
be charged with the amendment,

7.7  Construction. This Agreement and anv certificates or documents
delivered pursuant to this Agreement will be construed without regard to which Party
drafted the document or any particular provision thergin..

7.8  Binding and No Third-Party Rights. This Agreement will apply
to, be binding in all respects upon. and inure to the benefit of the successors and assigns
of the Parties. Nothing expressed or referred 10 in this Agreement will be construed 1o
give any person other than the Parties to this Agreement any legal or equitable right,
remedy, or claim under or with respect to this Agreement or any provision of this
Agreement. This Agreement and all of its provisions and conditions are [or the sole and
exclusive benefit of the Parties to this Agreement and their successors and assigns except
as otherwise expressly provided in this Agreement.

7.9 Severability. 1l any material provision of this Agreement is held
mvalid or unenforeeable by any court of competent jurisdiction, the other provisions of
this Agreement will be of no further force or effect.

7.10  Section Headings, Construction. The headings of Sections m this
Agreement are provided for convenience onlv and will not affect its construction or
mierpretation. All references to "Section” or “Sections” refer 10 the corresponding
Section or Sections of this Agreement, All words used in this Agresment will be
construed to be of such gender or number as the circumstances reguire. Unless otherwise
expressly provided, the word "including” does not limit the preceding words or terms,

7.11 Time of Essence. With regard to all dates and time periods set forth
or referred Lo in this Agreement. time is of the essence.

7.12  Governing Law. This Agreement will be governed by lederal
bankruptcy law, and the laws of the State of Hawaii without regard o conflicts of laws
principies

7.13  Counterparts, This Agreement may be executed n one or more
counterparts. each of which will be deemed o be an original copy of this Agreement and
all of which, when taken together, will be deemed 10 constitute one and the same
agreement.
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IN WITNESS WHERLEOF. the Parties have executed and delivered this
Agreement as of the date first written abave.

JAMES B. NICHOLSON. as Trustee of
Halekua Development Corp.

HRT REALTY, LLC. a Marvland limited
liability company

i B e
: ALVIN AWAYA
lts:  Fesiclent

Attachments:
Exhibit A  HDC/HRT Agreements
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HATEKUA AGREEMENT

Excerpts from the Purchase Agreement (1 Parcel) dated June 29, 1995, by and
between HRT, Ltd. And Halekua Development Corporation, as amended by
Amendment to Purchase Agreement (1 Parcel) dated September 1, 1995,

The amendments o the Haleloa A gresment are indicated by brackets [] for deleted
language and itafics for added lanpuage. Certam clanfzations have been added
and are identified by bold Halics,

8. Costs For Large Lat Subdivision

To indnce HRT {0 enter into s Agreement, HATEKTIA shall personallv
pay or obtain Smancing for zll costs and expensss necessary or required in order that the
Propety may be subdivided and the parce! of land conveyed to HET; 1t bemg undersiood
that all such costs and expenses shall include, without limitations, all governmental faes
and charges, roadways, all expenses and costs required by the City and County of
Honolulu to compiete the subdivision and all other infrastructure costs for subdivision
purposes, 1ncluding survey costs and enyanesring costs, and HAT EKUA shall pay for and
fully construct the Major Parkway Road shown on Exiubit "A" together with all other
mirastuctureg required by all governmental agencies, Inchiding without limitations, all
offsite [improvements for said parcels of land to be conveyed to HRT) improverments for
said parcels of land and the easements to be conveved to HRT pursuant to paragraph 24,
Easements and Documents, such as water, sewsr and all nalities with adeguate sizing of
such water, sewer and utilities to the outer boundaries of the said parcels of land in order
that said parcels of lapd to be conveyed to HRT may be fully developed to its highest and
best usz under current zoning and land use entitlements, provided however, if the
offsite water reservolr for Increments 2 and 3 of the Roval Kunia Phase I (residential
housing) and the Kunia Foad widening do not affect HRT's development of the said
parcels of land to be acquired by HRT es set forth herein then the term "infrastructhurs”
shall not include said offsite water reservoir and/or said road widening; provided further
howsver, if by Diecember 31, 1996, HALEKTUA 15 unable 1o complete the construction of
the Major Paricway Read, and all said infrastucture work then HALEEKUA at ifs cost
and =xpense may fully bond the construction of said road, utihines and infrastmcnme
work by provading HRT with 20 owner's completion bond and a labor and material bond,
safisfactory 1o HRT, in &n amount equal 10 100% of the cost of construction of said read
and 100% of the cost of construction of all wtilities and other infrastructure work required
by all approprizte govermmental ageocies and such bond shall name HRT as an additional
obligee thersof.

L&TT7E
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Water And Sewer For Large Lots, HALEKTUA agrees fo use its best efforts
ta provide without any cost or expense to HRT, appropriate aliocarions to HRT and to the
HRT Landr all of the water and sewer capaciry reguired by HRT for the highest and best
wse of the HRT Lands under currens zoning and land use entitlements, provided
however, if the water allocation and sewer capacity allowed By the Board of Waier
Supply and the Cizy and County of Honolulu is insufficient to develop the enzire Froperty,
then HALEKU 4 shali use irs best efforts to have such water allocation and sewer
capacity to be allocated pro rama between the HRT Lands and the HALEKTA Lands
based upon the square footage of the respective land arzas and provided further
HALEKUA further agrees to use its best efforts to furnish to HRT all water it has meecting
all governmental reguirements until such fime o5 HALEKUA turns over the watar system
to the Board of Water Supply or other appropriate governmental agency which wowuld
then furnish BRI with water for the HRT Lands, provided however the water rates o be
charped by HALEKUA for water usage shall be the same as the water rates charged by
the Board of Water Supply.

1. Cooperation tc Subdivide: Indemmification of HE L.

Upon HET acquiring said 20% undivided mterest in the Property, HRT
agrees that 1t shall, at the reguest of HALEKUA cooperate with HALEKTUA in executing
such documents as may be reasonably necessary in order for HALEKUA 1o process
apphications for governmental permmts, consents and approvals:

a [To subdivide the Property into the 63 acre and 60 acre "Light
Industrial” zoned land and the § or more acres of the Apartment Parcel described 1n
paragraph 2 herein;| To subdivide the Property into the 63-acres described in paragraph
2 herein.

b, To deveiop the Major Parkway Road and mifrastructurs work; and
c. To rezone other parts of the 347-acre Property: provided, however,

HATEKTIA shall fully indemnify and hold barmless HET against any and all loss,
Liabilities, damages, costs and expenses, inciuding reasonable aftorneys' fees, incurred by
HRT as a result of it cooperating and/or executing documents as reguired by this
paragrapi.

24 Erzements and Documentr.

a. Reciprocal Easement;. That the parties understand that the
development of the HRT Lands and the HALEKUA Lands must be coordinated and that
reciprocel easements over the lands of the other ars necessary. Accordingly eacn party
shall grant, without payment therefor, to the other party easements on land owned by the
other jor utilities, including water, sewer, electricity and telephone as necessary ia
service the lands owned by the other and for access to utilize such eavements; provided

b



however, all such easements shall be located on the lands of the other 5o as fo caure lhe
least imerference with the highest and best use of the lands 50 encumbered under current
goning and land use entitiements; and provided further however, the party acquiring
such easement shall pay the cost of cll apparatus, equipment, ines and related facilities
necessary ro be insialled in or on such easemen:, The agreement fo grant reciprocal
easements shall terminate as to the land 1o be encumbered upon completion of the Major
FPariway Foad and completion of the infrasiructure work reguired on the part of
HALEKUA to be constructed herein.

& Storm Drainage FEasement Over HRT Lands. That in addition 1G the
gioresaid reciprocal easements, HALEKTUA or the City and County of Honolulu shall
have an easement for storm dramage purposes over the industrial zoned lands 10 be
owned by HRT and over the industrial zoned lands 1o be owned by HRT under a separaie
FPurcnase Agreement (2 Parcels) also dated June 29, 1995, imvolving 60 acres of
industrial land and other lands upon the following conditions (both of which industrial
zoned lands are hereinafter referred to as the "123-acre Parcel™):

il that the storm drainage easement sholl serve solely the lands
owned by HALEKUA on the Norh side of the HRT industrial zoned lands;

(2) that FIALEK T4 shall by December 31, 1996, furmish HRT
with all engineering informarion concerning the guantity of water to be drained through
such easement and shail provide HRT with the precise entry point (on the North
boundary of the | 23-acre Parcell and precise exit point (on the South boundary of the
i213-acre Pareel), provided, hawever, such entrv and exit points shall be musually
agreeablz

3) that HALEKUA shall, at its costs and expense gnd ai no cost
to HRT provide HRT with sufficient so1l material of the appropriate tvpe necessary' 1o
back-fill all guily and/or low land areas along the drainage ditch or box culvert or other
drainage system tg be built on the ] 23-acre Parcel and that HALEKUA shall, ar ity costy
and expense cause such soil material to be stockpiled upen the | 23-gere Parcel; and

(4/ that GRT shall pav the cost of constructing the siorm
dramuage charnnel (whether as an open-ditch svstem, box culvert system or any other
drainage svsiem qr HRI may derermine! to accommodate the storm drainage of the lands
owned by HALEKUA on the North side of the 123-acre Parcel as weil as the drainage
[from the | 23-acre Farcel itself and that the alignment of said storm drainage casemen:
within the 123-acre Parcel shall be determined by HRT in iis sole discretion;

c Storm Drainage Easement Over HALEKTUA Lands. That in addition
fo the aforesmd reciprocal easements, HRT rhail have an easement jor storm drainage
purposes over the HALEKUA Lands and over the Major Fariway Road to serve the
storm drainage of the HALEK U4 Lands on the North side.of the 123-acre Farcel, the



.acre Parcel itselfl and the storm drainage af the apariment

storm drainage of the 123 : &
upon the following condirions:

soned parcel to be owned by HET,

(1) thar within 150 days afier HALEKUA furnishes HRT with the
~water to be drained from the lands owned by HAILEKTUA on the North side of

guarnsisy of wate I )
: X - - | . i § . TT = b s P
the [23-acre Parcel, then HRT shall furnisn HALEKTA with all engineering injormaiion
concerning the guantity of water to be drained through such easement gver ine

HALEKTA Lands and Major Parkway Road;

(2)  HALEKUA shall pay the cost of construcang the drainage
channel or channels from the cuter boundaries of the [23-acre F areel and HET
apartment zoned lands, with sufficient size so as 1o accommodate all of the storm
drainage from the HRT Lands, the storm drainage from the lands of EA4LEKUA from the
North side of the 123-acre Farcel and the storm drainage from the HRT apartmeni zoned
lands, all of which drainage shall empry into the golf course land of HALEKUA or other
lands of HALEKUA; provided, however, the alignment of said drainage easement within
the HALEKUA Lands shail be determined by HALEKUA except that the alignment shall
not abut the HRT apartment zoned land unless tuck drainage is underground and within
the roadwey right-of-way,

d. Roadwey Fasement. That in addition o the aforesaid easemenis,
HART snaill have, with respect to the HRT Lands an easement for roadway purposes over
the Major Farkway Road until such fime ex HALEKUA conveys to same to the City and
County of Honolulu as @ public roadway, h i

e Dacuments. That at the reguest of either parsy hereto, the other
party shall execute and delfver o the other gn easement document in a recordable form
and ag may pe reasonabiy required to convey the easements referred to hereinabove.



AGREEMENT RE INFRASTRUCTURE

THIS &GREEM:E‘\—I RE INFRASTRUCTLRE ("Agreement”) 15 I‘l.;idt as of

s 2006 between
("Owner"). and HRT REALTY, LLC. a?vi?'hand

limited Liahility company.

Recitals:

ta)  Owner is concurrently herewith acquiring Lot 2 of the Roval Kunia
Apartment Subdivision, contaimng approximately 161 360 acres. bearing Tax Map
desigmation (1) 9-4-2-71 ("Owner Lot"). m the undeveloped project known as Royal
Kuma Phase I, located af Roval Kunia, Oshu, Hawai ("Phase 11"}, consisung of
approximately 658 acres.

(b)  HRIT is the successor in interest to HRT, LTD . a Manyland Corporation. On
January 1, 2007. HRT, LTD., s Marvland corporation. merged with and into HRT and HRT
received all rights and all real property interests previously owned by of HRT, LTD.;

(¢;  HRT owns three parcels in Phase 11, being (1) Lot | as shown on File Plan
2171, containing 123,712 acres, bearing Tax Map designation (1) 9-4-2-1 ("HRT 123
Lot™), (11) Lot 2 as shown on File Plan 2171, containing 13.304 acres, bearing Tax Map
designation (1) 9-4-2-70 ("HRT 13 Lot"). and (111) Lot 1 of the Roval Kunia Apartment
Subdivision. containing 36.660 acres, bearing Tax Map designation (17 9-4-2-78 ("HRT
36 Lot").

(d) The HRT 123 Lot, the TIRT 13 Lot and the HRT 36 Lot are sometimes
collectively reftered 1o in this Agreement as the "HRT Lots”.

(e}  Portions of Phase 11, the Owner Lot and the HRT Lots, together with the
Access Road. Unlity Lines and Drainage Channels are depicted on the map attached 1o
this Agreement as Exhibit A (the "Phase [T Map" 1.

(f)  Owner and HRT desire 10 set forth their agreements regarding
infrastructure improvements, utility and drainage easements, and other matiers
conceming their respective parcels in Phase [L

Agreements:

35 Additional Definitions. In addition (o the werms defined in the ahove
recitals, for the purposes of this Agreement the following terms have the meanings
specified or referred to in this Section 1.

"Agricultural Park” meaas the 150.000 acre parce] of land transferred 1o the
State for development as an agricultural park, bearing Tax Map designation (1) 9-4-2-80.
o EXHIBIT 4.2(c)
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"County" means the Citv and County of Honolulu. State of Hawail.

"DOE" means the Department of Education of the State of Hawaii.

"DOE Fair Share Letters" means (2 the letter dated September 26, 1996 from
Halekua Development Corporation to the DOEand (b) the letter dated December 19,
2002 from the DOE to Herbert K. Horlta, establishine the fair share contribution 1o the
DOE required under the LUC Order in connection with the development of Phase 11

1

—_—

T

"DPP" means the Department of Planning and Permitting of the County,

"Drainage Channel" means one or more storm drainage channels that may be an
open-ditch svstem. a box culvert svstem, or such other drainage system and structures
reasonably determined by the owner of the lot upon which the Dranage Channel 15
located. consistent with the Phase [T Master Plans and as good engineering practice
dictates.

"Five-Year Deadline” means the date which is five years afier the date of this
Agreement, subject, however, 10 extension for any delay caused by (a) a delay in
obtainmmg Governmental Authorizations except to the extent the delay is caused by the
negligent act or omission of the party obtaining the Governmental Authorization, (b)
Force Majsure, or (¢) the other party's failure to perform its obligations under this

Agreement.

"Governmental Authorization” means any approval. consent. license, permit,
waiver, or other authorization issued, granted. given, or otherwise made available by or
under the authority of any Governmental Body or pursuant to any Legzal Requirement.

"Governmental Body" means any (a) federal, state, local, or munmicipal
govemment: or (b) body or agency exercising. or entitled o exercise, any administrative,
executive, judicial, legmslative, police, regulatorv, or taxing authority or power of any
nature over the property described in this Agresment or the mfrastructure 1o be
constructed hereunder, including the County, the State, and utility companies.

"Legal Requirement” means any federal. state, Jocal or municipal admimstrative
order. constitution, law, ordinance, principle of common law, regulation. statuie, or
treaty, and any utility company rules or reguirements.

"LUC" memns the Land Use Commission of the State of Hawaii.

"LUC Order" means the Amended Findings of Fact, Conclusions of Law, and
Decision and Order, filed on Ociober 1, 1996 1n the L1UC in Docket No. A92-683 entitled
In the Marter of Halekua Development Corporation.

|
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"Phase IT Master Plans” mezans the following plans all prepared by ParEn, Ine.:
{2} Roval Kunia Revised Sewer Master Plan, dated Mayv 1996, (b) Revised Water Master
Plan for Royal Kunia Development, dated August 1996, and (¢} Drainage Master Plan for
the Royal Kunia Development. Phase 11, dated Sepiember 1996,

"School Site" means Lot 3 of the Roval Kunia Apartment Subdivision. being 2
portion of Lot 3 of the Roval Kunia Phase T1, Increment ] Subdivision (File Plan 21714,
containing approximatelv 12.00 acres, bearing Tax Map destgnation (1) 9-4-2-79, located
at Reval Kunia, Honolulw, Hawair,

"School Site Agreement” means the School Site Agreement if any such
agresment was delivered to Owner upon the purchase of the Owner Lot under the
Purchase and Sale Agresment, dated _ . 2006, berween James B,
Nicholson, as Trustee of the Bankrupicy Estate of Halekua Development Corporation, m
Bankruptcey Case No. 03-01279, pending in the United States Bankruptcy Court for the
District, as Seller, and Owner, as Buver, relating to the School Site,

"Seven-Year Deadline” means the date which is seven vears afier the dare of this
Agreement. subject, however, to extension for any delay caused by (2) a delay in
pbtaining Governmental Authorizations excepr to the extent the delay 1s caused hy the act
or ormission of the party obtaining the Governmental Authorization, (b) Force Majeure, or
(c) the other party's fatlure to perform its obligations under this Agreement.

"State” mems the State of Hawaii.

"Substantial Completion” means when improvements are sufficiently complete
Eh'f:}' can be utilized for their mtended purpose.

"Three-Year Deadline" means the date which is three years afier the date of this
Agresment, subject, however, 10 extension for any delay caused by (a) a delay in
obtaining Governmental Authorizations excep! to the extent the delay 15 caused by the
negligent act or omission of the party obtaining the Governmental Authorization, (b)
Force Majeure, or (¢) the other pary's failure to perform its obliganons under this
Asreement.

"Utility Lines" means offsite utilities and drainage facilities necessary 10 aliow
development of the HRT Lots and as contemplated by the Phase 11 Master Plans,
including sewer pipeline, water pipeline, and one or more conduits for electrical,
telephone and cable lines and Drainaee Channels. 25 depicted on the Phase 1 Map and in
the Phase 11 Master Plans.

3. Access Road.

2.1  Censtruction. Owner shall, at its sole cost and expense, construct
Road X Phase 1 and its underlymg Utility Limes ("Road X Phase 1) and Road X Phase
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2 and i1s underlving Utility Lines ("Road X Phase 2") as depicted on the Phase T Map
(the "Access Road"). The Access Road shall be at least 2 two lane road constructed in
accordance with the Legal Requirements for dedicating the Access Road 1o the County
2.2 Time Table. Cwner and HRT shall in good faith agree upon the
time table for the completion of the Access Road in order 10 accommodate the
development of the Owner Lot and the HRT Lots, subject to Governmental
Authonizations: provided that (2) Owner may commence and complete construction of
the Access Road at any time carlier than required for the development of the HRT Los,
(b} subject 1o obtaining Governmental Authorizations. Owner shall commence
construction of Road X Phase 2 not later than the later of (1) twelve months after the date

of this Agreement, or (i) the completion of actual construction of env internal road or
Uidlity Lines on any portion of the Owner Lot that has an aggregate construction cost in
excess of $500,000, and shali commence constructon of Road X Phase 1 not later the
later of (1) rwentv-four months afier the date of this Agreement. or {11) the completion of
actual construction of any internal road or Utility Lines on any portion of the Owner Lot
that 15 north of Road X that has an aggregate construction cost in excess of $300.000. and
(¢) once Owner commences construction of Road X Phase 2 or Road X Phase 1, as the
case may be. Owner will diligently proceed until Substantial Completion of Road X
Phasz 2 or Road X Phase 1, as the case may be, subject 10 Governmental Authorizations.
Force Majeure and performance by HRT of its obligations hereunder. Owner shall
Substantially Complete Road X Phase 2 and thereby provide HRT with access 1o Kunia
Road for each of the HRT Lots, not later than the Five-Year Deadline, and Road X
Phase 1 not later than the Seven-Year Deadline.

2.3 Easement, Owner shall grant 1o HRT an easement for ingress and

sgress over the Access Road, such easement 1o terminate 1o the extent any portion of the
Agcess Road are dedicated to a Governmental Body as a public roadway.

24  Road Widening and Traffic Improvements. HRT shall dedicate
or oranl ezsements, or both. 10 the applicable Governmental Body over such portion of
the HRT Lots as may be required to widen Kunia Road or construet traffic signal and
pedestrian walkway improvements as may be Necessary OF appropriate in connection with
the construction of the Access Road as depicted on the Phase Il Map or the development
of Phase II. HRT shall not be entitled 1o any compensation for dedication of or grant of
easements over that porton of the HRT Lots within the twenty-two foot set back that
runs along Kunia Road up 1o & maximum of 1.3 acres, hin shall be entitled 1o payment of
the lesser of (a) the fair market value as a sei-back area for any portion of the HRT Lots
within the twenty two foot set back in excess of 1.3 acres, and (b) the Purchase Rate
(defined below). [f dedication or grants of easements are required over other portions of
the HRT Lots in order 1o widen Kunia Road or the Access Road (the "Road Widening
Area"). HRT shall be entitled to compensation for the Road Widening Area at the same



rate per square foor us the Owner paid to acquire the Owner Lot in the bankraptey auction
sale (the "Purchase Rate" ).

3. Ltilities.

3.1 Utilities and Drainage. Owner shall. at its sole cost and expense,
make availahle 1o the property lines of the HRT Lots the Utility Lines, HRT shall
provide easements and rights of entry 2s necessarv for construction.

3.2 Alternate Sewer Connection. The Phase I Map shows alternative
conneciions for the sewer Utilitv Line comnecting 1o the southeast comer of the HRT 34
Lot. The Phase [1 Master Plans provide for the sewer Utility Line to run from Anodki
Street through the School Site 1o the HRT 36 Lot If Owner 15 unable 1o construct the
sewer Utility Line through the School Site, Owner will, at its sole ¢ost and expense. make
available a1 the property line of the HRT 26 Lot the aliernate sewer connection directly
from Anoiki Street 2s shown on the Phase 11 Map.

3.3 Capacity. The Utility Lines shall have sufficient capacity to serve
the Owner Lot and the HRT Lots as if those lots were developed 1o the maximum
capacity permitted under the Phase II Master Plans and the County Legal
Requirements, including zoning as of the date of this Agreement. HRT acknowledees
and agrees that the capacity of the Utility Lines within Phase 1T shall be limited 1o the
downstream capacity of the existing Phese | Infrastructure, and nothing herein shall
require Owner or any other person to modifyv or increase the capacity of the existing
Phase | Infrastucture. However, if and to the extent that there is any surplus capacity
in the existing Phase I Infrastructure which (a) is within the fifty percent share of the
excess capacity acquired by Owner as purchaser of the Owner Lot {and not including
the fifty percent share owned by Kunia Residential Partners as developer of the Phase
I Infrastructure), (b) is in excess of the capacity allocated to Phase [1 in the Phase I
Master Plans, (¢) excludes the sewer capacity for 1,200 units contingent obligation
relating to the lands mauka of Phase I1, (d) does not include any of the unused
capacity allocated 1o Phase 1. () is not allocated 10 the other Phase 1 Jots under the
Phase II Master Plans. (f) 1s not necessary for the development of the other Phase II
lots in accordance with the Phase [T Master Plans and County Legal Requirements and
this Agreement, (g) s not necessary o comply with the Legal Reguirements which
may be imposad by the LUC or the County as a condition to the granting of consent
for the transfer of the Owner Lot to Owner, or reinstatement of the zoning
entitlements of the Owner Lot, and (h) is not necessary for any increase in the density
of any Phase IT lots resulting from the construction of additional housing units on the
Phase [T lots which additional units either (1) fulfill Owner's obligation under this
Agresment to satisfy the zffordable housing for the HRT Lots and/or (2) provided the
affordable housing reguirement for the HRT Lots is otherwise satisfied. are equal 1o
the number of affordable housing units Owner would have been required to construct
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10 satisfy the affordable housing requirement for the HRT Lots, then Owner shall
provide HRT with the first right to use such surplus capacity for the HRT 123 Lot if
HRT elects 1o rezone any addmional portion of the HRT 123 Lot from industrizl 1o
commercial (not residential) and files an application for approval of such rezoning
prior 1o the Three Year Deadline, Furthermore, nothing herein is (1) intended 1o give
HRT the right 10 use the capacity allocated to the other Phase 11 Jots under the Phase I
Master Plans, or (if) give Owner or any other owner of a Phase II lot the right to use
the capacity allocated to the HRT Lots under the Phase 1T Master Plans and current
zoning, Subject to the foregoing, any unused capacity within the Tiility Lines shall be
allocated by Owner prior to dedication and shall thereafier be determined by the
applicable Governmental Body

34  Time Table. Owner and HRT shall in good faith agree upon the
tme tabie for the completion of the Utility Lines in order to accommaodate the
development of the Owner Lot and the HRT Lots, subject to Governmental
Authorizations: provided that (a) Owner may commence and complete construction of
the Utility Lines at any time earlier than required for the development of the HRT Laots,
(b) subject to obtaining Governmental Authorizations, Owner shall commence
copstruction of the Ukility Lines not under the Access Road not later than the later of (i)
rwenty-four months after the date of this Agreement, or (11) the completion of actual
construction of any mternal road or Utility Lines on anv portion of the Owner Lot that
has an aggregate construchion cost n excess of $500.000, and (¢) once Owner
commences consiruction of the Utility Lines, Owner will dilizently proceed until
Substantial Completion, subject 10 Governmental Authorizations, Force Majeure and
performance by HRT of its obligations hereunder. Owner shall Substantally Complete
the Uitility Lines no later than the Five-Year Deadline.

3.3 Dedication of Utlity Lines. Owner's obligations under this
Section 3 shall be completely satisfied with respect 1o any particular Utility Line upon
Substantial Completion of such Utility Line as required by this Section 3. and dedication
or convevance of the Uizlitv Line 10 a Governmental Body.

3.6 Reciprocal Easements. Owner and HRT shall grant. without
payment therefor, 1o the other party easements on land owned by the other for the Utility
Lines as necessary to service the lands in Phase 1T and for access to utilize such
casements. All such easements shall be located on the lands of the other consistent with
the Phase I Map, the Phase IT Master Plans and as good engineering practice dictates,
The party acquiring such sasement shall pay the cost of all apparatus, equipment, lines
and related facilities necessary 1o be installed in or on such easement for the benefit of
that party's lands. The easement agreements shall be in form acceptable (o a
Governmental Bodv. and be assignable and/or run in favor of the applicable
Governmental Body, The agreement 10 gramt reciprocal easements shall terminate as 1o
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the land 10 be encumberad upon dedication or other final acceptance of the Access Road
and Ululity Lines 10 & Governmental Body.,

4, Fill Material.

4.1 Delivery of Fill Material. Not later than the Three-Vear Deadline.
Onamer shall, at 1ts sole cost and expense, deliver 1o the HRT 123 Lot. and HRT shall
accept delivery of. 400.000 cubic vards of soil fill material of the appropriate type for the
purpose of back-filling guliies or gully and low land areas on the HRT 123 Lot ("Fill
Material"). Owner shall stockpile the Fill Material on the HRT 123 Lot in a location to
be mutually agreed upon by Owner and HRT. HRT shall be responsible for distributing
the Fill Matenial on the HRT Lots and complying with Legal Requirements for the Fill
Material on the HRT Lots.

42  Payment in Lien. In lieu of delivering &l or & portion of the Fill
Material, Owner may at any 1ime pay to HRT a lump sum payment in immediatelv
available funds in an amount equal to $13 per cubic vard for any Fill Material not vet
delivered. The lump sum payvment shall satisfy in full the obligation to deliver the Fill
Material.

43 Permits. HRT shall. a1 its sole cost and expense, obtain all
necessary Governmental Authorizations to allow the stockpiling of the Fill Material on
the HRT 123 Lot (the "Stockpile Permits”), HRT shall as soon as possible afier writien
request by Owner file at the applicable Governmental Bodv the necessary applications
for, and diligently pursue the obtaining of, the Stockpile Permits,

44 Agent for Permits. [f HRT fails to promptly apply for the Stockpile
Permits afier Owner provides the notice under Section 4.3, (2) Owner may (but 15 not
required 1o). on behalf of HRT, file any and all necessary or appropriale applications with
and provide imformation to the applicable Governmental Body in order to obtain the
Stockpile Permits, and (b) HRT hereby appoints Owner as its agent for obtaining the
Stockpile Permits and any other appropriate or necessary Governmental Authorization to
stockpile the Fill Material on the HRT 123 Lot

4.5 Time Table. Gwner and HRT shall in good faith agree upon the
timne table for the delivery of the Fill Material in order 1o accommodate the development
of the Owner Lot and the HRT 123 Lot, subject to Governmental Authorization: provided
that Owner may commence delivery of the Fill Material at any time earlier than required
for the development of the HRT 123 Lot. and shall complete that delivery or make the
cash pavment-in-lieu as provided under Section 4.2 no later than the Three-Year
Deadline.

3 Drainage Easements.
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5.1  Over HRT Lots. HRT shall grant to the Swate. Owner and the
County casements for storm drainage purposes over the Drainage Channels on the HRT
Lots to provide drainage for the Agricultural Park. the School Site and the portion of the
Crwner Lot designated as a park or open space that is adjacent 1o the School Site (the
“Park Site”); provided, however, the drainage from the School Site and the Park Siie
shall only be permitted over the HRT 36 Lot. Owner will obtain {rom the State and/or
the County the necessary engineering information concerning the guantity of water to be
drained through such easements from the Agricultural Park within a reasonable period of
time after HRT provides the Orwner with the proposed entry and exit points from the
Agricultural Park onto the HRT 123 Lot. Owner shall zlso provide such information as
HRT needs from Owner with respect to the necessary engineering information
concerning the quanuty of water 10 be drained through such ezsements and the proposed
entry points onto the HRT 123 Lot. Owner shall provide HRT with the proposed entry
and exit points from the HRT Lots onto and from the Owner Lot. The entry and exit
points shall be agreed upon by the State, Owner. the County and HET in good faith,
consistent with the Phase 1T Map, the Phase [ Mastier Plans and as pood engneenng
practice diclates.

32  Over Owner Lot. Owner shall grant to the State. County, and HRT
easements for storm drainage purposes over the Owner Lot to provide drainage for the
Agmicultural Park and the HRT 123 Lot. HRT shall provide Owner with the necessary
enginesring information concerning the quantity of water te be drained through such
sasement and the proposed eniry points onto the Owner Lotand the Access Road The
entry and exit points shall be agreed upon by the State, Owner, the County and HRT in
good fzith, consistent with the Phase Il Map. the Phase JT Master Plans and as good
engineering practice dictates,

5.3 HRT Construction. HRT shall, at its sole cost and expense,
construct any necessary and appropriate Drainage Channels on the HRT Lots, consistent
with the Phase II Map. the Phase 11 Master Plans, to accommodate the storm drainage for
the Agricultural Park. the School Site and the HIRT Lots, not later than the Five-Year
Deadline. HRT shall use dilipent efforts 1o obtain the Governmental Authorizations in 2
timely manner, but shall not be required 1o incur extraordinary additional costs or be
subjected 1o material additional conditions in order to expedite obtaining such
Governmental Authorizations. HRT may determine the location and type of the Drainage
Channels on the HRT Lots as HRT may reasonably decide consistent with the Phase I
Map and the Phase IT Master Plans and as good engineering practice dictates, provided
that such Drainage Channels are designed and constructed in accordance with County
dedication standards. HRT shall connect the Drainage Channels on the HRT Lots to the
drainage culvert located at the boundary of the HRT 36 Lot and Phase I (which has
already been constructed) consistent with the Phase [T Master Plans.

402305



54  Owner Construction. Orwner shzll. at its sole cost and expense,
consoruet any necessary and appropriate Drainage Channels on the Owner Lot, consistent
with the Phase I Map and the Phase 1T Master Plans, to accommodate the storm drainage
from the Agricuitiral Park and the HRT 123 Lot. Owner may determine the location and
type of Dramage Channels in the Access Road or on the Owner Lot a5 Owner may
reasonably decide consistent with the Phese [T Map and the Phase IT Master Plans and as
good engineering practice dictates, provided that such Dramnage Channels are designed
and constucied in accordance with County dedication standards,

5.5 Time Table. Owner and HRT shall in good faith agree upon the
ume table for the construction of the Drainace Channels on the HRT Lots, the Orwoer
Lot, and the Access Road in order to accommodate the development of the Owner Lot
and the HRT Lots, subject to Governmental Authorization: provided that Owner may
commence construction of the Drainage Channel on the Access Road at any time earlier
than required for the development of the HRT Lots. Cwner shall Substantially Complete
the Dirainage Chanmel not later than the Five-Year Deadline.

5.6 Form of Easement Agreement, HRT and Owner shall grant 1o
each other the storm drainage easements as required by this Section 5 (which shall
include flowage easements) in a form 1o be agreed upon and as may be required by 2
Governmental Body. The drainage easements shall be assignable to and or run in favor
of the applicable Gevernmental Body,

f, LUC Obligations

6.1  Compliance. Owner shall comply with and satisfy all of the
conditions of the L1IC Order with respeet to the Owner Lot. Owner shall comply with
and sarisfy the conditions of the L UC Order for the HRT Lots with respec 1o affordable
housing, offsite road improvements, school facilities. offsite dramage. and offsite
mirastruciure for the Agricultural Park (exchuding the Drainage Channel on the HRT
Lots). HRT shall comply with and satisfy all of the other conditions of the LUC Order
with respect to the HRT Lots except as otherwise expressly provided in this Agreement
and subject to Governmental Authorization. In satisfving the condition of the LUC Order
with respect 10 the affordable housing reguirement for the HRT Lots, none of the
affordable housing will be built on the HRT Lots. Owner shall be responsible for
satisfying the foregomng conditions of the LUC Order to the extent required for
development of the HRT Lots as contemplated by the Phase I1 Master Plans and current
zomng of the HRT Lots, and Owner shall not be responsible for sausfying any increase 1o
the obligations under the foregoing conditions of the LTIC Order because of
developments which are not consistent with or are of greater density than the Phase [l
Master Plans or current zoning. Owner shall have no obligation to satisfy the
requirements or obligations of the LUC Order under this Agreement with respect 1o any

other property.



6.2 School Site. It is understood that Owner intends to comply with the
requirement of the LUC Order to contribute 1o the development, funding, and/or
construetion of school facilities. as provided in LUC Order paragreph 6 and the DOE Fair
Share Letters, either by the School Site Agresment or through Iitigation or other means
by causing the owner of the School Site 1o satisfy such obligations

63  HRT's Development Costs. HRT shall be responsible for
complying with Governmental Authorizations (including the L UC Order} and other Legal
Requirements with respect 10 the improvements constructed or 1o be constructed on the
HRT Lots (except that HRT shall not be required 1o build any affordable housing on the
HRT Lots), and for the development costs on or within the HRT Lots. including costs of
infrastructure installed on or within the HRT Lots, the costs 1o connecl to the
infrastructure at the property line of the HRT Lots. and tvpical development fees such as
building permit, water meter and sewer hook-up fees.

T. Security for Performance.

7.1  Secured Obligation. [n exchange for HRI's agreement 10 release
its mortgage on the Owner Lot, Owner shall provide to HRT security as provided in this
Section 7, 10 secure Owner's performance of Owner's obligations under this Agreement
for (2) Road X Phase 2 (and its underlyving Utlity Lines) and any Uhility Lines that are
not under the Access Road within the Five-Year Deadline, (b} Road X Phase 1 (and 1s
underlying Utility Lines) within the Seven-Year Deadline. and (¢) 1o provide the Fill
Material or cash paymeni-in-lien within the Three-Year Deadline. Owner shall use
dilzgent efforts to obtain the Governmental Authorizations in & timely manner, but shall
not be required to ineur extraordinary addional costs or be subjected 1o material
additional conditions in order to expedite obtaining such Governmental Authorizations,

7.2 HRT Information. To the extent that any Governmental
Authorizations require information from HRT regarding HRT's development plans for
the HRT Lots, Owner may not be able 1o process the reguest for certain Governmental
Authorizations unti] HRT is able 1o provide that informartion satisfactory 1o the applicable
rovernmental Body, HRT shall use commercially reasonable efforts to provide such
informarnion, other than traffic projections, on a timely basis 5o that Owner may proceed
with applying for the requisite Governmental Authonzations and the development of
Phase 1T will not be delaved. HRT shall use commercially reasonable efforts to provide
the traffic projections consisient with the Phase I Master Plans and the County 1.egal
Requirements for the HRT Lots within three (3) months of the date of this Agreement
and any delay in providing the waffic projections bevond three (3) months from the date
of this Agreement shall extend the Five-Year Deadline and the Seven-Year Deadline and
the time to commence work under Paracraph 2.2 above to the extent caused by the delay.

7.3 Security. Uwner may, in its discretion, provide either (a) a letter of

eredit or 2 bond i an inftial amount of not less $10,000,000, or {b) such other security

10
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acceptable 10 HRT in its reasonable discretion. The bond shall be substantially in the
form of Exhibir 7.3 attached 1o this Agreerient. The amount of the letter of credit or the
boné shall be reduced as the secured obligations are satisfied, as set forth in Exhibit 7.3,
and in any event shall be released and of no further foree or effect as of the date of
Owner's discharge or fitll performance of the obligations secured.

8. Roval Kunia Community; Cooperation.

€1  Royal Kunia Community. Owner will cooperate with HRT m
annexing the HRT 13 Lot and the HRT 36 Lot 1o the Amended and Restated Declaration
of Pratective Covenants for Roval Kunia Commumity, dated March 1R, 1994, Afier the
carlier of (a) the annexation of all or any portion of the HRT 13 Lot or the HRT 36 Lot
or (b) the assignment 1o HRT of the unilateral night to annex the HRT 13 Lot and the
HRT 36 Lot HRT shall contribute 10 Owner the sum of $625.000 (or in the event of a
partial anmexation, & pro rata portion thereof based on the relative acreage -annexed ) (the
"Contribution") towards Owner's cost for building the Owner's share of the recreation
center on Lot 1 of the Roval Kunia Subdivision, Increment E (File Plan 2308). which
center 1s to conveved 10 the Association for the benefit of the members of the Association
{the "Recreation Center”). HRT will pay the Contnbution to Owner on a prorata
monthly basis as construction of Owner's portion of the Recreation Center 15 completed.
based on mvoices provided to HRT with such back-up documentation as HRT may
reasonably reguest,

82  Cooperation. Owner and HRT agree 1o cooperate with each other
and to work together in good faith to facilitate the imely and efficient development of
Phase [I. and the infrastructure and reciprocal easements described in this Agreement
and/or necessary 10 complete the development of Phase I1. The parnes agree promptly
{2) to furnish upon request 10 each other any necessary and appropriate information,

{b) Lo execute and deliver 1o cach other such approvals, consents and other documents,
and (¢} 10 do such other acts and things, all as the other party may reasonably request, in
gach case. for the purpose of granting such easements, rights of entry and rights of way
and‘or carryving out the intent of this Agreement and the development of the Phase I1, in
each case, without fee or unreasonable delay. Without limiting the generality of the
foregoing, HRT and Owner shall cooperate with each other 1o file such petitions and
applicanons with the 1L UC or the County as HRT or Owner may deem necessary to
maintain, amend, restore or reinstate the land use and zoning entitlements for Phase 1.

9. Right of Entry

5.1  Grant of Right of Entry. On the terms and conditions set forth in
this Section 9, Owner hereby grants a right of entry to HRT 1o enter the Owner Lot, and
HRT hereby grants a night of entry 1o Owner to enter the HRT Lots (the "Rights of
Entry”). for the purposes of complying with, carrving out, and satisfving the parties’
respective agrecments and obligations set forth in this Agreement (the "Projects"), The

11 .
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parties’ respective Rights of Entry shall continue until the respective Projects are
completed or the obligations are waived by the party in whose favor the obligations run.

%2 Use. The Rights of Entry are granted with respect to the Ownar Lot
and the ERT Lots (collectively, the "Property” ). and shall be used only for the Projects.
The parties shall use the Property and exercise their reéspective Rights of Entry in such
manner as 1o oecasion the least possible interference with the use of the Property and
adjacent lands owned by the parties. The parties shail comply with all Legal
Requirements applicable to their use and activities in or on the Property.

93  ASIS. Neither party makes any representabions or warranties as to
the condition of their respective Properties. and neither party represents or warrants the
same 10 be in a safe and proper condition for the Projects or for any other purpose.

94  Due Care. Each party shall at all umes exercise due care and
diligence 10 prevent 1njury to persons and damage to or destruction of property. roads and
improvements on the Property and adjoming lands, and shall repair or reimburse the other
party for any and all such damage. destruction_ or Joss caused by, resulting from or
arising out of the exercise of the Rights of Entry and not due to the neghigence of the
other party.

9.5 Non-liability of Property Owner. Entry and use of the Property by
a party shall be at that party's own risk and the other party shall not be responsible or
liable for injuries to or wrongful death of persons or damage or destruction or loss of
property artsing from or caused by the exercise of the Rights of Entry granted to the
party.

-

96  Clean Condition. The party exercising the Right ot Entry shall
carry out and dispose of all debris and trash resulting from its activites and leave the
Property in as clean & condition as it was prior to that party's entry upon the Property .
Failure to remove its property or leave the Premises in such condition. or 10 implement all
reasonable dust control measures will force the other party to do the same and assess the
party any charges and expenses suffered or incurred by the other party.

9.7  Assumption of Risk: Indemnification. Each party agrees and
covenants with the other party, and its successors in interest, that each party will and does
hereby assume all risks of personal injury or wrongful death and of loss or damage 1o
property by whomsoever owned on or in the Property of the other party, arising out of or
in connection with the exercise of the Right of Entrv, and each party hereby agrees 1o
indemnify and save harmless the other party and its affiliates (including without Bmiting
the generality of said 1erm, their officers, emplovees or agents) against and from any and
all claims for personal imjury or wrongful death by third persons and any and all claims
for loss or damage to property 50 cansed, oceasioned or resulting from any such claim or
demand or any action or proceeding brought thereon, and will reimburse the other party

]"r
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tor &ll of its costs and expenses (including reasomable atlornevs' fees) incnrred in
connection with the defense of any such claims, except where such injury or death or
property damage is caused by the negligence, willful act or gross neglect of the other
party.

1. Default and General Remedies.

o

10.1 Default; Attornevs' Fees. If a party breaches, violates or fails 1o
perform or salisfy any of the terms of this Agreement (all of which are hereinafier
individually and collectively referred 1o as a "Default"), the other party may enforce any
one or more of the remedies described in this Section 10 or any other nghts or remedies
to whica such party may be entitled by law or equity or otherwise. The prevailing party
shall be entitled to recover its antorneys’ fees and other reasonable ¢costs of enforcing this
Agresment from the Josing party.

10.2  Arbitration. Any controversy or claim arising out of or relating 10
this Agreement. or the breach thereof, shall be sentled by arbitration administered by the
American Arbitration Association in accordance with the Expedited Procedures under 1ts
Commercial Arbitration Rules, The arbitration shall be held in Honolulu, Hawaii, the
resulis of the arbitration will be conclusive and binding on Owner and HRT. and
judgment may be entered upon the award and may be enforced by appropriate judicial
action in accordance with Chapter 638A of the Hawail Revised Statutes, as amended.
Each party hereby submits itself to the jurisdiction of the courts of the State of Hawau
located in Honolulu, Hawaii, The arbitration shall be conductsd by one arbitrator agreed
1o by both Owner and HRT. If the parties are unable 10 agree upon a single arbitrator,
then such arbitrator shall be selecied by the American Arbitration Association in
accordance with its rules. The arbitrator selected, in either manner, shall be a practicing
attorney who has practiced for more than fifieen (13) vears or a retired United States
Federal or State judge who has served as a judge for more than ten (10) vears, and in
either case has substantial experience i1 comemercial real estate matiers, The award of the
arbitrator shall be accompanied by a reusoned opinion. The arbitrator shall award to the
prevailing party, if any, 2s determined by the arbitrator, all of its costs and fees. "Costs
and fees" mean all reasonable pre-award expenses of the arbitration, including the
arbitrators' fees, administrative fees, travel expenses, out-of-pocket expenses such as
copying and telephone. court costs, witness {ees, and attornevs' fees.

10.3  Specific Performance. The parties acknowledge that a Default
under this Agreement may cause the other party to suffer material injury or damages not
compensable or easily measurable in monev and that either party shall be entitled 10 seek
specific performance or an injunction in the arbitration proceeding, and if not available in
the arbitration proceeding to file a lawsuit in a cowrt of competent jurisdiction in the
County secking specific performance or 4n injunction. Such action shall be hmited to
specific performance or injunctive relief, and shall not include a claim for damages, other
than the recovery of atlornevs' fees and costs.

13
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10.4  Consolidation. Urwner, HRT, and 2ll bonding companies, are
bound. each 1o each other, bv the arbitration provisions set forth in this Section 10,
prowided that they have signed this Agreement or an agreement that incorporates this
Section 10 by reference or signed another agreement 1o be bound by this arbitration
provision. Each such party agrees that it mav be joined as an additional party 10 an
arbitration involving nther parties under any such sgreement. If more than one arbitration
1s begun under any such agreement and any party ¢contends that two or more arhitrations
are substantially related and that the 1ssues should be heard in one proceeding, the
arbitator(s) selected in the first-filed of such proceedings shall determine whether. in the
mterests of justice and efficiency. the proceedings should be consolidated before that
(those) arbitrator(s),

11, Halekua Agreement

11.1  Infrastrocture Obligations. Tt has been the intent of HRT and
Orwner in this Agreement. among other maners, 10 clarify and specify with particulanty
all of the infrastructure obligations which remain owing to HRT as of the date hereof
under those sections and paragraphs attached hereto as Exhibit 11 (as modified in
Exhibn 11) (the "Infrastrocture Obligations" ) which have been extracted from that
certain Purchase Agreement (1 Parcel) dated June 29. 1993, by and between HRT,
Lid. and Halekua Development Corporation. as amended by an Amendment to
Purchase Agreement (1 Parcel) dated September 1, 1993 (the "Halekua
Agreements”), and that none of the provisions set forth m Exhibit 11 shall apply unless 1t
is determined to be an Omitted Obligation (25 defiped below). Any deadlines for
performance or remedies set forth in Exhibit 11 are superseded by the deadlines and
remedies set forth in this Agreement. [n the event of any inconsistency between the
terms of this Agreement and the terms set forth m Exhibit 11, this terms of this
Agresment shall control. In the evenr that HRT shall in good faith determine that a
materizl Infrastructure Obligation was inadvertently omitied from this Agreement (an
"Omitted Obligation"). HRT mav notifv Owner in writing of the Omitted Obligation.
and shall include sufficient detail describing, and evidence supporting. s delermination.
Owmer shall within thirty (30) days afier receipt of such notice. respond to HRT in
writing, confirming or disputing such Ominted Obligation as binding on Owner, or
reasonably requesting clarification or evidence in respect thereof,

Notwithstanding anvthing to the contrary. the Infrastructure Obligations do not
include any of the provisions in the Halekua Agreements which obligated Halekua
Development Corporation 1o ansfer land 10 FIRT as delay damages or are not set forth in
Exhibit 11.

11.2  Dispute Resolution. Any dispute as to any Omined Obligation
shall be addressed as follows:

HIZIFENG



(a)  The partizs shall meet to discdss and negotiale a sedsfacion

]

resofifion, 1f possible.

(b)  Absent a satsfactory resolution within 2 reasonabis ime,
either party may submit the dispute 10 mediation, and the parties shall atiempt in

zood faith to mediale a hami‘a-;t:ﬂﬁ' resolunon.

(c)  Inthe even: mediation ;‘ailﬂ o resolve the dispute. either party
may pursue arbitation Or an action for speciiic performancs or an injunction as
provided in Section 10 ahove.

113 Personal {o HRT. Notwithstanding the provisions of Secdon 12.7
below, the right to identifv and enforee an Omined Oblication under this Section 11 shzall
belong exclusively o HRT, and HRT"s affiliates, Honoluln, Lid. and 300 Corporation,
solely in their capacity as co-owners of minority interests in the HRT Lots, and shall not
be wransferable 10 any other person, inchuding anv buver of the HRT Lots or a portion

therent.
13 General Provisions

12.1 Notices. All notices, coasents, waivers, and other communicalions
under this Agreement must be i writing and will be desmed 0 have been dulv given
when (a) delivered by hand, (b) sent by 1elecopier (with written confirmazion of receipt).
{¢) sent by certified mail, remimn receipt requested. or (d) when recetved by the addresses,
if sent by 2 nationally recognized overnight delivery service (receipt requested). in each
case (o the appropriate addresses and telecopier numbess sef forth below {or 1o such other

addresses und te]ecopier numbers as a parfy may designaie by notice 1o the other parties};
Crwmier :
Atiention: o
Telephone No.
Facsimile No.:
HRT: HRT Realty. 1.LC

3660 Waizlae Avenue
Honolulu, Hawaii 96816-3260
Attention: Alvin Awaya

Telephone No.: (808) 924-1000
Facsimile No.: (80if) 822-3575

4029652



12.2  Force Majeure. The obligations of Owner or HRT under this
Agreement shall be excused to the extent such obligations are prevented, delaved or
hindered by strikes, work stoppages. lockouts, labor disputes, acts of God, inabilitv to
Obtain services, labor, or materials, or reasonable substtutes for those items,
governmental restictons, regulations or controls, judicial orders, enemy or hostile
governmental action, civil commotion, fire or other casualty, hurricane, 1sunami,
earthquake, flood. storms, embargo, riots. war, moratorium, terrorist acts, tortious acts of
others and other causes bevond the reasonable control of the party obligated 1o perform;
provided, however, timely performance shall not be excused to the extent caused by (a)
any delav in Governmental Authorizations caused by the act or omission of the party
seeking to be excused: or (b) any change in market or economic conditions. including
without limitation interest rates, property values or costs of construction ("Force
Majeure”),

123 Jurisdiction: Service of Process. Any action or proceeding seeking
to enforce any provision of, or based on any right arising owt of. this Agreement may he
brought against any of the parties 1t anv courts of the State of Hawaii, the County, or, if it
has or can acquire jurisdiction. in the United States District Court for the District of
Hawaii, and each of the parties consents to the jurisdiction of such courts (and of the
appropriate appellaie courts) in anv such action or proceeding and waives any objection
to venue laid therem. Process in any action or proceeding referred 1o m the preceding
sentence may be served on any parfy anvwhere in the world.

12.4 Waiver. The rights and remedies of the parties 1o this Agreement
are camulative and not alternative. Neither the failure nor any delay by any party in
exercising any right. power, or privilege under this Agreement will operate as a waiver of
such right, power, or privilege. and no single or partial exercise of any such right, power,
or privilege will preclude any other or further exercise of such right, power, or privilege
or the exercise of any other right, power, or privilege.

12.5 Entire Agreement and Modification. This Agreement supersedes
all pnor agreements berween the parties with respect 1o its subject matter and constutuies
(zlong with the documents referred to in this Agreement) a complete and exclusive
statement of the terms of the agreement between the parties with respect to its subject
matter. This Agreement mayv nol be amended except by a written agreement executed by
the party 1o be charged with the amendment.

12.6 Constroction. This Agreement and any documents delivered
pursuant io this Agreement will be construed without regard 1o which party drafied the

document or any particular provision therein,

12.7 Binding on Successors. This Agreement shall be binding on and
inure to the benefit of the successors and assigns of Owner and HRT, and HRT's
affiliates, Honolulu, Ltd. and 300 Corporation, solely in their capacity as co-owners of

[
Ty

423052



minority interests in the HRT Lots, and shall run with the land and be binding upon and
inure to the benefit of the successor owners of the Owner Lot and the HRT Lots,

12.8  Memorandum of Agreement. At the request of either parmv, the
other party shall execute 2 memorandum of this Agresment, in form suftable for
recording mn the Bureau of Conveyances of the State of Hawali, providing for record
notice of this Agreement.

129 Assignments and No Third-Party Rights. This Agreement may be
assigned by either party without the prior consent of the other party. Nothing expressed
or referred 1o in this Agreement will be construed to give anv person other than the
parties to this Agreement any legal or eguitable right, remedy, or claim under or with
respect 1o this Agreement or anv provision of this Agreement. This Agreement and all of
its provisions and conditions are for the sole and exclusive benefit of the parties to this
Agreement and thelr successors and assigns excepl as otherwise expressly provided in
this Agreement.

12.10 Section Headings; Construction. The headings of Secnons in this
Agresment are provided for convenience only and will not affeet its construction or
interpretation. All references to "Section” or "Sections” refer 1o the corresponding
Section or Sections of this Agreement. All words used in this Agreement will be
construed to be of such gender or number as the circumstances require. Linless otherwise
expressly provided, the word "including” does not limit the preceding words or terms.

12.11 Time of Essence. With regard to all dates and time periods set forth
or referred 10 in this Agreement, time is of the essence.

12.12 Governing Law. This Agreement will be governed by the laws of
the Siate of Hawaii without regard 1o conflicts of laws principles.

12.153 Counterparts, This Agreement may be execuled in ong or more
counterparts, each of which will be deemed 10 be an orignal copy of this Agreement and
all of which, when taken together, will be deemed to constitute one and the same
agresment.

[Signatures are on the following page]
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IN WITNESS WHEREOF. the parties hereto have executed this Agreement as of
the date first s21 forth above,

HRT REALTY, LLC, a Maryland _.a

limited liability company

" By "é[yu By o

fig /21".41 -‘1!; 4 ‘fl_ I
HRT Cramner
Attachments:

Exhibit A Phase IT Map

Exhibit 7.3 Bond

Exhibit 11 Halekua Agreement
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PERFORMANCE BOND
THIS PERFORMANCE BOND ("Bond'') is made 2s of _ .
3007 by .a (""Surety”)
and _ i (""Principal"
in favor of HRT REALTY. LLC. 2 Maryland lirnited Lability company ("Owner").

This Bond is given 1o secure the performance by the Principal with respect 1o the
following specific projects defined and deseribad in the Agreement = Infrastructure;
dated . 2007, bv and between Prncipal and Owner (the " Agreement™):
iz) Road X Phase 1 (including underlving Uity Lines, (b) Road X Phase 2 (meluding
underlining Utility Lines), (¢} the Utility Lines, {d) the dramage channels, and () the
Fill Material (collectively, the "Projects'). This Bond does not secure any other
oblhigations under the Agreement.

This Bond is in the origimal maximum amount 6f Ten Million and Na/100 Dollars
($10,000,000), which maximum amount shall be reduced by each of the amounts set forth
in the following table npon Substantial Completion of each of the Projects (the original
amount and as subsegquently reduced the "Maximom Amount”):

Amount | Projects

— 53,506,000 | Road X Phase | ]
$4,100,000 | Road X Phase 2 |
$2,200,000 | Fill Material |

I $100,000 | Utility Lines not under Access Road i

$100,000 | Drainage Chammnels |

1. The Principal and the Surety, jointly and severally, bind themsslves, their
hemrs, executors, admimistrators, successors and assigos to the Owaer for the performance
of the Agreement with respect to the Projects, which is incorporated herein by reference.,

2. 1f the Principal performs the Agreement with respect to the Projects, the
Surety and the Principal shall have no obligation under this Bond, except 1o participate in
conferences as provided in Subparagraph 3.1,

3. If there 1s no Crwrner Defaul:, the Surety’s obligation under this Bond shall

31  The Owner has notified the Principal and the Surety at its address

described m Paragraph 10 below that the Owner is considering declaring a Principal
Default and has regoested and attempted to arrenge s conference with the Principal and
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the Surety te be held not later than Sfesn davs after receipt of such notee 1o discuss
methods of performing the Agreement with respect 10 the Projecis. 17 the Ovwner, the
Prmcipal and the Surety agree, the Principel shall be allowed a reasonable time 1o
perform the Agreement with respest to the Projects, but such an agreement shall not
wzive the Owner’s right, if any, subseguently o declare 2 Prncipal Defanlt; and

32, The Owner has declared a Principal Default. Such Principal Default
shail not be declared earlier than twenty days afier the Principal and the Surety have
recerved notice as provided in Subparagraph 3.1,

4, When the Owner hes satisfied the condidons of Paregraph 3, the Sarery
shall prompily and at the Surety’s expense take ane of the following actions:

4.1  Axrange for the Principal, with consent of the Owner, 1o perform and
complete the Agreement with respect to the Projects; or

42  Undertake to perform and complete the A greement with respect o
the Proiects itself, through its agents or through independent contractors; or

4.3  Obtain bids or negotiated proposals from gualified contractors
acceptable 1o the Owner for a contract for performance and complenen of the Agreement
with respect 1o the Projects, amrange for 2 contract to be prepared for execution by the
Owner and the contractor selected with the Owner's cancurrence, 10 be secursd with 2
performance bond for the-then Maximum Amount, sxecuted by a gualified surety
equivalent to the bond issued on the Agreement. and pzy to the Owner the amount of
dameages as described in Paragraph 6 resniting from the Principal’s defauls; or

44  Waive 115 nght 1o perform and complete, arrange for completion, or
obtain a new contractor and with reasonable prompmess under the circumstancss:

% { After investigation, determine the amount for which it may be
Liable to the Owner and, as soon ag practicable after the amounmt i1s detfermined, 1endsr
pavment therefor 1o the Owner; or

2 Deny Bahility in whoie or in part and notify the Owner citing
r=asons therefor,

5,  Ifthe Surety does not procesd as provided in Paragraph 4 with reasonable
prompmess, the Surety shall be deemead to be in default on this Bond fifieen days after
receipt of an additional written notice from the Owoer to the Surery demandimg that the
Surety perform its obligations under this Bond, and the Owner shall be entitled to enfores
any remedy gvailable to the Owner. If the surety proceeds as provided in Subparagraph
4 4. and the Owner refuses the payment 1endered or the Surety has denied Liabiinty, m
whole or in part, without further notice the Owner shall be entitied $o enforce any remedy
avzilabie to the Owner.



6. After the Owner has declared a defanlt by Principe], and if the Surety elecws
10 act under Subparagraph 4.1, 4.2, or 4.3 above, then the responsibilities of the Surery to
the Owner shall not be greater then those of the Principal under the Agreement with
Tespect 1o the Proiects, and the responsibilities of the Owmer 1o the Surety shall not be
greater than those of the Owner under the Agresment with respect to the Projects. To the
Tt of the-then Mextdmom Amount of this Bond, the Surety is obligated without
duplicanion for;

6.1  The responsibilities of the Principal for comrection of defective work
and completion of the A greement with respect 1o the Projects;

6.2 Addmonal legal, design professional and delay costs resulting from
the Prmcipel’s Default, and resulting from the actions or failure io act of the Surety under
Paragraph 4; and

6.3  Actual damages cansed by delaved performance or nonperformance
of the Principal.

e & The Surety shall not be liable 1o the Owner or others for obligations of the
Principa] that are varelated to the Agresment with respect o the Projects. No right of
action shall acerue on this Bond 1o any person or enuty other than the Owner or its heirs
execniors, administralons Or SRCCESSOrs.

8. The Surety hereby waives notdee of any chanpe, mcluding changes of thme,
1o the Agresment or to related subcontracts, purchase orders and other obhgations.

9. Any cORTDVEISY or claim arising out of or relating 1o this Bond, or the
breach thereof, shall be setled by arbitration 25 provided in Section 10 of the Agreement
and shall be institoted within two vears after Principal Default or within two years efier
the Poncipal ceased working or within two vears after the Surety refuses or fails to
perform its cbligations under this Bond, whichever occars first. 1T the provisions of this
Paragraph are void or prohibited by law, the minmmum period of limitation available 10
streties as 2 defense 10 the jurisdiction of the suit shall be apphicable.

10. Notee to the Surety, the Owner or the Prncipal shall be mailed or
delivered 1o the following addresses:

Suretv:

Honoluln, Hawan 96

Principal:

Honolulu, Hawaii 96
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Ownern HRT Realty, L1LC
3660 Walalaz Avenue, Surte 400
Honcluly, Hawal 96816-3260
Atention: Alvin Awava

11.  When this Bond has been famished to comply with 2 statmory or other
legs] reguirement In the location whers the constuction was 1o be performed, any
provision in this Bond conflicting with said statuiory or legal requirement shall be
deemed deleted herefrom and provisions confornring 1o such statnory or other legal
requirement shzll be desmed Incorporated herein. The intent is that this Bond shall be
comstrued a3 statutory bond and not as a common law bond.

12, Definitions

121 Agreement the agreement between the Owner znd the Principal
idertified on the first page.

12.2 Principal Default: Failure of the Principal, which has neither been
remedied nor waived, 1o parform or otherwise 1o comply with the t=rms of the A gresment
with respect to the Projects.

123 Owner Default Failure of the Owner, which hzs neither been
remedied nor waived, to perform and complete or comply with the terms of the
Agreement with respect to the Projects.

12.4 Substantial Completion: The stage in the progress of 4 Projectwhen
the Project is suffciently complete the Owner can vtilize the improvemsns for their
intended purpose,

s it

Principal Surety
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HALEKUA AGREEMENT

Excerpts from the Purchase Agreement (1 Parcel) dated June 29, 1995, by and
between HRT, Ltd. And Halekua Development Corporation, as amended by
Amendment to Purchase Agreement (1 Parcel) dated September 1., 1995,

The amendments 10 the Halekuz Agreement are indicated by brackets [] for deletad

language and italics for added language. Certain clarifications have been added
and are identified by bold italics.

E. Costs For Larpe Lot Subdivision.

Toinduce HRT to enter into this Agreement, HALEKUA shall personally
pav or obtain financing for all costs and expenses necessary or required in order that the
Property may be subdivided and the parcel of land conveved to HRT; 1t being understood
that 1] such costs and expenses shall include. without limitations, all governmental fees
and charges, roadways, all expenses and costs required by the City and County of
Honolulu to complete the subdivision and all other infrastructure costs for suhdivision
purposes, including survey costs and engineering costs, and HALEKUA shall pay for and
fully construct the Major Parkway Road shown on Exhibit "A" together with all other
infrastructure required by all governmental agencies, including without limitations, all
oifsite [improvements for said parcels of land to be conveved to HRT] improvements jor
said parcels of land and the easements 1o be conveved 1o HRT pursuant fo paragraph 24,
Easements and Documents. such as water, sewer and all utilities with adequate sizing of
such water, sewer and utilities to the outer houndaries of the said parcels of land in order
that said parcels of land 10 be conveved to HRT may be fully developed to its highest and
best use under current zoning and land use entitlemenis: provided however, if the
offsite water reservoir {or Increments 2 and 3 of the Roval Kunia Phase I (residential
housing) and the Kuniz Road widening do not affect HRT's development of the said
parcels of land 1o be acquired by HRT as set forth herein then the term "infrastructure”
shall not include said offsite water reservoir and/or said road widening; provided further
however. if by December 31, 1996, HAI EKUA is unable to complete the construction of
the Major Parkway Road, and all said infrastructure work then HALEKUA at 11s costs
and expense may fully bond the construction of said road, utilities and infrastructure
work by providing HRT with an owner's completion bond and a labor and matenal bond,
satisfactory to HRT, in an amount equal 1o 100% of the cost.of construction of said road
and 100% of the cost of construction of all utiities and other infrastructure work required
by all appropriate governmental agencies and such bond shall name HRT as an additional
obligee thersof.

EXHIBIT 11
4TTTIES
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Water And Sewer For Large Lots. HALEKT 4 agrees to wuse ite best efforts
to provide withoa any cost or expense to HRT, appropriate allocations to HRT and 1o the
HRT Lunds all of the water and sewer capacily required by HRT for the highest and best
use of the HRT Lands under current zoning and land use entitlements; provided
however, If the water allpcarion and sewer capacity cllowed by the Board of Water
Supply and the City and County of Honolwlu is irsufficient io develop the entire Property,
then HALEKTUA shall use its best efforts 1o have such water allocation and sewer
capacity 1o be allocated pro ratq berween the HRT Lands and the H4LEKUA Lands
based upon the square footage of the respective land areas and provided further
HALEKUA further agrees to use its best effors 1o firnish to HRT all water it has meenng
all governmenial requirements wuntil such time as HALEKUA turns over the water system
to the Board of Water Supply or other appropriate governmental agency which wowid
then furnish HRT with water for the HRT Lands; provided however the water rates 1o be
charged by HALEKU A for water wsage shall be the xame as the water rates charged by
the Board of Water Supply |

).  Cooperation 1o Subdivide: Indemnification of HRT.

Upon HRT acquiring said 20% undivided interest in the Property, HRT
agrees that it shall. at the request of HALEKUA cooperate with HALEKUA in executing
such documents as may be reasonably necessary in order for HALEK A 10 process
applications for governmental permits, consents and approvals:

a [To subdivide the Property into the 63 acre and 60 acre “Light
[ndustrial” zoned land and the 8 or more acres of the Apartment Parcel described in
paragraph I herein:| 7o subdivide the Property into the (3-acres described in paragraph
2 herein

h. To deveiop the Major Parkway Road and infrastructure work: and

C. I'o rezone other parts of the 347-acre Property; provided. however.
HALEKUA shall fully indemnifv and hold harmless HRT against acy and all loss,

liabilites, damages, costs and expenses, including reasonable attornevs' fees. incurred by
HRT as a result of it cooperating and/or execoing documents as reguired by this

paragraph.

24, Easements and Documents

a. Reciprocal Easements. That the parties waderstand that the
gevelopment of the HRT Lands and the HALEXUA Lands must be coordinated and that
reciprocal easements over the lands of the other are necessary. Accordingly each party
shall gram, withow pavment therefor. 1o the other party easements on land owned by the
other for utilities. Including water, sewer, electricity and telephone as necessary 1o
service the lands owned by the other and jor access 1o utilize such ecsements! provided

2
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however, ail such easements shall be located on the lands of the other so as 1o cause the
least iterference with the highest and best use of the lands so encumbered under current
soning and land use entitlements. and provided further however, the party acguiring
such easement shall pay the cost of all apparatus, eguipmen, lines and related facilities
necessary o be instalied in or on such easement. The agreement o grav reciprocal
easements shall lerminate as 1o the land to be encumbered uypon completion of the Major
Fariway Road and completion of the infrasiructure work reguired on the part of
HALEKUA 1o be constructed herein.

b Storm Draingge Easement Over HRT Lands. Thar m addition 1o the
aforesaid reciprocal easements, HALEKUA or the City and County of Honolulu shall
have an easement for storm drainage purposes over the industrial zoned lands to he
owned by HRT and over the industrial zoned lands to be owned by HRT under a separare
Purchase Agreement (2 Parcels) also dated June 26, 1993, involving 61 acres of
indwstricl land and other lands upon the following conditions (both of which indusirial
zoned lands are heremafier referred to as the "123-acre Parcel”).

(I that the storm draingge easement shall serve solely the lands
owned by HAL EKTA on the North side of the HRT industrial zoned lands;

(2) that HALEKTUA shall, by December 31, 1996, furnish HRT
with alf engineering information concerning the guantity of water 1o be drained through
such easement and shall provide HRT with the precise enmy point {on the North
boundary of the 1 23-acre Parcel) and precise exit point (on the South boundary of the
123-acre Parcel) provided. however. such erury and exit pois shall be mugualfy
aorecable.

(3) that HALEKTA shall, ar its costs and expense and at no cost
ro HRT provide HRT with sufficlent soil material of the appropriale tipe necessary to
back-ill all gully and/or low land areas along the drainage ditch or box culvert or other
drainage system to be built on the 123-acre Parcel and thar HALEKUA shall, at its cos:s
and expense cause such soil material to be stockpiled wpon the 123-acre Parcel: and

(4 that HRT shall pay the cost of constructing the siorm
drainage channel (whether as an open-ditch svstem, box eulvert svstem or any other
drainage system as HRT may determine) 1o accommaodale the storm drainage of the lands
owned by HALEKTA on the North side of the 1253-acre Parcel as well as the drainage
Jrom the 123-acre Parcel itself and that the alignmert of said storm drainage easement
within the 123-acre Parcel shall be determined by HRT in its sole discretion;

&: Storm Drammage Easement Over HALEKUA Lands. That in addirion
to the giorescid reciprocal easements, HRT shall have an easement for storm dramnage
purposes over the HALEKUA Lands and over the Major Paribway Road to serve the
storm drainage of the HALEKUA Lands on the North side of the 123-acre Parcel the
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storm drainage of the [23-acre Parcel itself and the storm drainage of the apariment
zoned parce! 1o be awned by HRT, upon the following conditions:

(1) that within 180 days afier HALEKUA furnishes HRT with the
quarIity of water 1o be drained fFom the ionds owned by HALEKUA on the Norih side of
the {23-agcre Parcel, then HRT shall firnish H41 EKUA with all engineering information
concerning the guantity of water 10 be dramed through suckh easement over the
HALEKUA Lands and Major Parkway Road:

2y HALEKUA shall pay the cost of constructing the drainage
chame! or channels from the ouwer boundaries of the 123-acre Parcel and HRT
apartment zoned lands, with sufficient size so 45 1o accommodate all of the storm
drainage from the HRT Lands, the storm drainage from the lands of HALEKUA from the
Nortr side of the 123-acre Parcel and the storm drainage from the HRT apartment zoned
lands. all of whick druinage shall empty into the golf course land of HALEKUA or other
lands of HALEKU/A; provided, however, the alignment of said drainage casement within
the HALEKUA Lands shall be determined by HALEK U4 excepr that the aligroment shall
not ang the HRT aparmment zoned land wnless such drainage is underground and within
the roadway right-of-way,

d Roadway Easement. Thar in addition 1o the aroresaid easements,
HRT shall have, with respect to the HRT Lands an easement for roadway purposes over
the Major Parkway Road witt! such time as HALEKUA cornveys (o same to the City and
Couwrty of Honolulu as a public roadway. -

é. Documents. That at the request of either party hereto, the other
party shall execute and deliver 1o the other an easement document in a recordable form
and as may be reasonably reguired 1o convey the easements referred 1o hereinabove.
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BEFORE THE LAND USE COMMISSION
OF THE STATE OF HAWALI
In the Matter of the Petition of DOCKET NO. A92-683
HALEKUA DEVELOPMENT

CORPORATION, a Hawaii
corporation

CERTIFICATE OF SERVICE

)

)

)

)

)

)

)
To Amend the Agricultural Land Use )
District Boundary into the Urban Land )
Use Dastrict for Approximately 503 886 )
Acres of Land Situated at Waikele and )
Ho'ae'ac, Ewa, Island of Oahu, City and )
County of Honolulu, State of Hawaut. )
Tax Map Key No: 9-4-02: porof L and )
portion of 52 )
)

)

)

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this date a copy of the foregoing
document was duly served on the following parties via ¢lectronic transmission:

MR. HENRY ENG, FAICP, DIRECTOR hengi@honolulu,gov
Department of Planning and Permitting

ABE MITSUDA amitsudai@idbedt hawail.gom
Office of Planning

BRYAN C. YEE, ESQ. brvan.c.vee'@ hawail.sov
Department of Altorney General

BRIAN K. KAU brian k kauZghawaii.zov
Department of Agriculture

Agriculture Research Division



HEIDI MEEKER Heidi Meekeramotes.k]2.hi.us
Department of Planning
Facilities Development Branch

JONATHAN 5. DURRETT, ES(). jdurrettig stubenberedurrett.com
Attorney for
Halekua Development Corporation
Dated: Honolulu, Hawaii, ﬂ{/{@{,{ﬁ,{ﬁf o W T T 7
S - ( o

|

//
I et
DELWYNH.W. WONG
Attorney for HRT Realty,




