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DECISIONAND ORDERDENYING AND REMANDING SPECIAL USEPERMIT

On September10, 2003, SphereLLC dbaPacificAggregate(“Applicant”)

filed aSpecialUsePermitApplication (“Application”) with theCity andCountyof

HonoluluDepartmentof PlanningandPermitting(“DPP”), pursuantto section205-6,

Hawai’i RevisedStatues(“HRS”), andsections15-15-95and 15-15-96,Hawai’i

AdministrativeRules(“HAR”). TheApplicant proposesto establisha constructionand

demolitiondebris(“C&D”) landfill on approximately190 acresof landwithin theState

Land UseAgricultural District at Ma’ili, Wai’anae,O’ahu,Hawai’i, identified asTax

MapKey: 8-7-10: por.3 (“Property”).

On February4, 2004, theCity andCounty of Honolulu Planning

Commission(“PlanningCommission”)conducteda hearingon theApplication,

pursuantto apublic noticepublishedin the Honolulu Star-Bulletinon January2, 2004.



At thehearingtherewereeight individualswho presentedoral and/orwritten

testimony. ThePlanningCommissionsubsequentlycontinuedthehearingto

February18, 2004. At thecontinuedhearing,therewere 14 individualswho presented

oral and/orwritten testimony. After duedeliberation,thePlanningCommission

recommendedapprovalof theApplication to theLand UseCommission(“LUG”),

subjectto 14 conditions.

On April 19, 2004, theLUC receiveda copyof the PlanningCommission’s

decisionon the Application. On April 30, 2004, theLUC receiveda copy of the

PlanningCommission’srecordon theApplication.

TheLUG hasjurisdiction over theApplication. Section205-6,FIRS,and

sections15-15-95and15-15-96,HAR, conferjurisdictionupontheLUG to approve

specialusepermitsfor areasgreaterthan15 acreswhereapplicationfor LUC approval

is madewithin 60 daysafterthe decisionis renderedon theapplicationby thePlanning

Commission.

OnJune3, 2004,theLUG met in Honolulu, Hawai~i,to considerthe

Application.’ BenjaminM. Matsubara,Esq.,andWyethMatsubara,Esq.,appearedon

behalfof theApplicant. David K. Tanoue,Esq.,andRaymondYoung appearedon

Pursuantto section92-3,HES, Alice U. Greenwood; JosephO’Donnell;HarryChoy; Franklin Flayashida;Earl Yamamoto;

GeorgetteJordan;ColleenYoungon behalfof StateRepresentativeMaile Shirnabukuro;JohnKapuaIll; Cynthia K. L. Rezentes;
Maralyn Kurshals;ClydeCalhoun;GaryReed;JamesK. Manaku, Sr.; Phyllis Shimabukuro-Geiser;JamesR. Hollyer; SandraLee
Kunimoto;Alan Takemoto;BreeneFlarimoto; David Carona;JohnCorbin;AdamC. Price;Malia Beaver;Johnnie-MaeL. Perry;
RolandLee; Dennisand KatherineKarnada;Allan L. Parker;and StateRepresentativeMaileShimabukuropresentedoral and/or

written testimony.
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behalfof theDPP. JohnW. K. Chang,Esq.,andAbeMitsuda werealso presenton

behalfof theOffice of Planning(“OP”).

At themeeting,theApplicant presentedanoverviewof theproposed

C&D landfill andaddressedissuesthat wereraisedduring thePlanningCommission’s

hearingontheApplication, includingbut not limited to traffic, dust,runoff, erosion,

drainage,groundwatercontamination,odor,noise,asbestos,endangeredbirds, andthe

Applicant’scommunitybenefitsprogram. Following theApplicant’spresentation,the

LUG raisedquestionsaboutthepotential impactsof theproposedC&D landfill to

Ma’ili ElementarySchoolandtheneighboringresidencesandfarmingoperationsas

reflectedin thetranscriptsof theproceeding.

Following this discussion,theDPP summarizedthe City’s positionon the

Applicationandrespondedto concernsabouttheoperationof theproposedC&D

landfill asit relatedto theacceptanceof asbestos,thecommencementdate,thelife of

theSpecialUsePermit, theheight limit, theenforcementof conditions,insurance

requirements,andtherecyclingof materialasreflectedin the transcriptsof the

proceeding.TheOPstatedthat it hadno objectionsto thelandfill providedconditions

wereimposedto mitigatethepotentialimpacts.

Following furtherdiscussionby theCommissioners,a motionwasmade

andsecondedto granttheSpecialUsePermit, subjectto (i) theconditionsas

recommendedby thePlanningCommissionwith amendmentsto ConditionNumbers

3, 6, 7, 8, 11, and 13 asreflectedin the transcriptsof the proceeding;(ii) additional
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conditionsestablishinga time limit for thedurationof theproposedC&D landfill and

requiringtheApplicant to submita metesandboundsmapanddescriptionto theLUG

and to substantiallycomply with the representationsmadeto theLUG, including those

representationspertainingto theheightof thelandfill, dustcontrol,andthe provision

of anonsitedetentionbasin;and (iii) theexclusionof asbestosfrom thelandfill.

Following deliberationby theCommissioners,a votewastakenon themotion. There

beinga votetally of 3 ayes,5 nays,and 1 absent,themotion failed. After further

deliberation,a motion wasmadeand secondedto deny theSpecialUsePermit. This

motion wassubsequentlyamendedto denytheSpecialUsePermitand remandsaid

SpecialUsePermitto thePlanningCommissionfor furtherproceedingsasprovidedfor

in section15-15-96(a),HAR. Having beenseconded,a votewastakenon this motion, as

amended.Therebeinga votetally of 6 ayes,2 nays,and 1 absent,themotion passed.

ORDER

Havingduly consideredthecompleterecordof thePlanning

Commission’sproceedingson the SpecialUsePermitandtheoral argumentspresented

by thepartiesin this proceeding,and a motion havingbeenmadeat a meeting

conductedon June3, 2004,in Honolulu,Hawai’i, and themotionhaving receivedthe

affirmativevotesrequiredby section15-15-13,HAR, andtherebeinggoodcausefor the

motion, theLUC herebyDENIES the SpecialUsePermitgrantedby thePlanning

Commissionto establisha C&D landfill on approximately190 acresof landwithin the

StateLand UseAgricultural District at Ma’ili, Wai’anae,O’ahu,Hawai’i, identifiedas
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Tax Map Key: 8-7-10:por. 3, andREMANDS theSpecialUsePermit to thePlanning

Commissionfor furtherproceedingspursuantto section15-15-96(a),HAR, to

supplementtherecordandaddressthespecialusepermitcriteriabelow in determining

an“unusualand reasonable”usewithin theStateLandUseAgricultural District

pursuantto section15-15-95(b),HAR, including without limitation thefollowing issues:

Whether theusewill be contraryto theobjectivessoughtto be
accomplishedby chapters205 and205A, HRS, andtherulesof the

Commission.Theprimarypurposeof chapter205, HRS, is to preserve,
protect,andencouragethedevelopmentof thelandsin theStatefor those

usesto which theyarebestsuitedin theinterestof thepublichealthand
welfareof thepeopleof theStateof Hawai’i. Therecordreflects
numerousconcernsexpressedby residentsandfarmersaboutthe

potential impactsto their healthandwelfarefrom fugitive dust,noise,
runoff, flooding, fires, andtraffic generatedby theproposedC&D landfill.
TheWai’anaeCoastNeighborhoodBoard No. 24, in its deliberationson
theMayor’s BlueRibbonCommittee’srecommendationsfor alternative
municipal solid wastesites,passeda motionto opposeall typesof

landfills throughouttheWai’anaeCoastL)istrict. Further,theSchool
CommunityBasedManagementCouncil of Ma’ili ElementarySchoolhas
consistentlyopposedthedevelopmentof a landfill at theProperty.

2. Whetherthedesiredusewould adverselyaffectsurroundingproperty.
Therecordindicatesthat theimmediatesurroundinglandusesinclude

farmsandsingle-familyresidences.Ma’ili ElementarySchoolis located
approximately,1,100feetto thewest. Therecordindicatesthat the
proposedC&D landfill would generatea totalof 56 trucksper day,an
increaseof 21 trucksper daycomparedto currenttruck traffic usingthe

existingquarry. Therecordalsoindicatesthat theApplicant’scurrent
drainagestudydid not providesufficientdetail to substantiatethe

Applicant’sassertionthat thelandfill would not adverselyimpactonsite

andoffsite drainagepatterns.Therecordfurther indicatesthat the
maximumheightof thecompletedlandfill would beapproximately40

feetabovethesurroundinggrade;however,thereis no provisionin the
recordto specifically requiretheApplicant to abideby this height. In

addition, therecordindicatesthat the Applicantwould be responsibleto
self-policecompliancewith the requirementthatall truck traffic entering
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or leavingthePropertywith materialbe fully coveredorfully enclosedto
preventthedischargeof litter anddust alongtheaccessrouteto and from

theProperty,and thathaulersto andfrom thePropertybeprohibited
from using HakimoRoadfor access.It is unclear,however,whetherself-

policing would be a reliablemeansto addressthepotentialimpactsof
truck traffic anddustcontrol upon thesurroundingproperties.

3. Whetherunusualconditions,trends,andneedshavearisensincethe
district boundariesandrules wereestablished.Therecorddoesnot
indicatethat thereis a pressingneedfor theproposedC&D landfill at the

presenttime. In fact, therecordindicatesthat theexistingPVT landfill,
locatedapproximatelyonemile to thesoutheastandfive minutesfrom the
Property,with its liner systemhasa 20-yearcapacityfor its currently

permittedareato acceptC&D wastematerial.

Accordingly, theLUG mayconsidertheSpecialUsePermituponreceipt

of thecompleterecordof thePlanningCommission’sproceedingson theremandwithin

oneyearof thedateof this DecisionandOrder.
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Dated: Honolulu,Hawai~i, August 12, 2004

APPROVEDAS TO FORM:

DeputyAtto~eyGeneral

LAND USECOMMISSION
STATE OF HAWAI’I

ByJ~c~~
ISAAC FiESTA, JR.

KYONG-SU IM
Commissioner

Filed andeffectiveon
August 12, 2004

Certified by:

~ONYc.

By ABSENT

STEVENLEE MONTGOMERY
Commissioner

~

Commissioner

By~ ~
PETERYUKIMURA

Commissioner

Commissioner
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BEFORETHE LAND USE COMMISSION

OF THESTATEOFHAWAI’I

In The Matter Of The Application Of ) DOCKET NO. SPO4-398

SPHERELLG dba PACIFIC AGGREGATE ) CERTIFICATE OF SERVICE

)
To EstablishA ConstructionAnd Demolition )
Debris Landfill On Approximately 190 Acres )
Of Land Within The State Land Use )
Agricultural District At Ma’ili, Wai’anae, )
O’ahu,Hawai’i, Tax Map Key: 8-7-10:Por. 3 )

CERTIFICATEOF SERVICE

I herebycertify that acopyof theDecisionandOrderDenyingand
RemandingSpecialUsePermitwasserveduponthefollowing by eitherhanddelivery

or depositingthesamein theU. S. PostalServiceby certifiedmail asnoted:

DEL. MARY LOU KOBAYASHI

Office of Planning
P.0. Box 2359
Honolulu,Hawaii 96804-2359

CERT. JOHN CHANG, Esq.

DeputyAttorneyGeneral
HaleAuhau,Third Floor
425 QueenStreet

Honolulu,Hawaii 96813

CERT. LAWRENCE E. WILDERMAN
SphereLLC dbaPacific Aggregate

P. 0. Box 9

Waianae,Hawaii 96792



CERT. ERIC C. CRISPIN,Director

Departmentof PlanningandPermitting

City and County of Honolulu

650 South King Street
Honolulu, Hawaii 96813

CERT. DAVID ARAKAWA,Esq.

Corporation Counsel

City & Countyof Honolulu
530 SouthKingStreet
Honolulu, Hawaii 96813

Dated~Honolulu, EJawaii,August 1.2, 2004

~:;~~uh

ANTHONY J(J-I.GHING

ExecutiveOfficer
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