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MAX W1, GRAHAM. JR. 4334 RICE STREET, SUITE 202 DAVID W. FROUDFOO1
DONALD H, WILSON LIH[_IE, KAUAI, HAWAH 96766-1388 COUNSEL
{QE%T?[?NNGJ - CHUN TELEPHONE NO: (808) 245-4705 LORNA A. NISHIMITSU
’ FACSIMILE NO: (808) 245-3277 Federal 1.D. No. 99-0317663

E-MAIL: mail@kauai-law.com

December 21, 2018

Mr. Daniel E. Orodenker VIA EMAIL & REGULAR MAIL
Executive Officer

Land Use Commission

State of Hawaii

P. O. Box 2359

Honolulu, Hawaii 96804-2359

Re: Approving Agency: Planning Commission, County of Kauai
In The Matter Of The Application Of AES LAWA'l SOLAR, LLC,
a Delaware limited liability company, for a Use Permit, a
Class IV Zoning Permit, and a Special Permit for real property
situated at Koloa and Liwa'i, Kona, Kaua'i, Hawai'i, identified by
Kaua'i Tax Map Key No. (4) 2-6-003:001 (por.)
Use Permit No. U-2018-1
Class IV Zoning Permit No. Z-1V-2018-1
Special Permit No. SP-2018-2
Approving Agency: State Land Use Commission
In The Matter Of The Application Of AES Lawa'i Solar, LLC For A
Special Use Permit To Establish A Solar Energy Facility On
Approximately 196.33 Acres Of Land Within The State Land Use
Agricultural District At Koloa And Lawa'i, Kaua'i, Hawai'i,
Tax Map Key (4) 2-6-003:001 (portion)
Docket No. SP17-408

Dear Mr. Orodenker:
[ have attached a copy of the AES Lawa'i Solar, LLC 2018 Annual Report-

Special Use Permit Compliance ("2018 Report") for your review. The 2018 Report is being
submitted pursuant to the conditions contained in the following approvals:
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1. Condition 8 of the Conditions of Approval contained in the
Order Adopting The County Of Kauai Planning Commission's Recommendation, Findings Of
Fact, Conclusions Of Law, And Decision And Order To Approve The State Special Use Permit,
With Modifications (Docket No. SP17-408) approved by the State Land Use Commission, filed
November 22, 2017.

2. Condition 8 of the Conditions of Approval contained in Findings Of
Fact, Conclusions Of Law, And Decision And Order (Special Permit SP-2018-2, Use Permit
U-2018-1, and Class IV Zoning Permit Z-1V-2018-1) approved by the Planning Commission of
the County of Kauai on September 26, 2017.

Please contact me if you have any questions or need additional information
concerning the 2018 Annual Report.

Thank you very much.
Sincerely yours,

BELLES GRAHAM PROUDFOOT

WILSON LLP

— /{ RN

Max W. J. Graham, Jr.

MWIG:jgm
Enclosure
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: The Applicant shall establish the Project within two (2)

AES LAWA'| SOLAR, LLC,
2018 Annual Report - Special Use Permit Compliance

¢ years of the date of the LU C's Decision and Order
i approving the SP. Requests for extension of this

| deadline shall be submitted to the Director of the Kaua'i |
. PD prior to the expiration of the deadline. The LUC may

| grant an extension to the deadline to establish the

: Project due to unforeseen circumstances that were

- beyond the control of the Applicant. This SP shall be :
i valid for a period of thirty-five (35) years from the start of :
i commercial operations, subject to further extensions 5

. upon a timely request for extension filed with the

. Planning Commission at least one hundred twenty (120)

. days prior to the SP's expiration. Approval of time
- extensions shall not be required from the LUC.

On or before December 31 of each year that the SP is in
i effect; the Applicant or its successor shall file an annuat

: report to the LUC, OP, and the Kaua'i PD that

- of the SP.

Major modifications to: (1) the Project plans, including
: but not limited to significant increases in the number of

| PV panels; (2) amendments to the conditions of

: approval; (3) significant expansions of the approved

. area; or (4) change in uses stated herein, shall be
: subject to the review and approval of the Planning

' Kaua'i PD.

The Applicant and/or landowner shall notify the Director

| of Kaua'i PD of:

a. Any change or transfer of licensee on the
Petition Area.
b. Any change in uses on the Petition Area.

¢. Tem1lination of any uses on the Petition Area;

and/or
d. Transfer in ownership of the Petition Area.

Enforcement of the conditions of the SP shall be

pursuant to the Rules of the Planning Commission,
including the issuance of an order to show cause as to
the reason the SP should not be revoked if the Planning
Commission has reason to believe that there has been a

failure to perform the conditions herein.

if the PV array creates a hazardous condition for pilots

or motorists, the facility operator shall immediately

i mitigate the hazard upon notification by the DOT,

l

Alrports Division, or the FAA.

This report shall serve as the annual report as
¢ required to demonstrate our compliance with

: conditions of the SP.

i demonstrates the Applicants’ compliance with condlttons

! There were no major modifications to the

¢ Project Plans including but not limited to

i significant increases in the number of PV

i panels, amendments to conditions of approval,
. significant expansions of the approved area or
. changes in uses stated herein.

¢ Commission and the LUC. Minor modifications including |

. minor additions to accessory uses and structures, and

. new incidental uses and structures in the approved area :

- are subject to review and approval by the Director of :

. No comment.

" There have been no notifications from DOT,
. Airports or FAA,

¢ As of December 2018 AES is nearly complete
¢ with construction of the facility and will reach

: commercial operations by end of year orin

¢ January 2019, well within the 2 year time

period from decision from the State LUC,

There was no change termination or transfer of
¢ any items listed to the Petition Area. i
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AES LAWA'l SOLAR, LLC,
2018 Annual Report - Special Use Permit Compliance

If réquired to mitigate visual impécts, new landscaping
. shall be installed and maintained around the Solar
. Project to screen it when viewed from Aka Road or

. Koloa Road. The Planning Department shall determine

whether additional landscape screening is necessary
and the degree at which it is provided.

In the event that historic resources, including human
: skeletal remains, structural remains, cultural deposits,

artifacts, sand deposits, or sink holes, are identified

. during demolition and/or construction activities, all work

- shall cease in the Immediate vicinity of the find, the find
- shall be protected from additional disturbance, and the

: SHPD and Kaua ‘i Island Burial Council, as applicable,

. shall be contacted immediately. Without any limitation to
. any other condition found herein, if any burials or

satisfaction.

i The Applicant shall comply with the requirements of the

State Department of Health, the County's Fire
Department, the Department of Water, and the

i Department of Public Works, as well as any other

applicable government agencies.

: The Applicant shall develop and utilize Best

Management Practices (BMP's) during all phases of
development in order to minimize erosion, dust, and
sedimentation impacts of the project to abutting
properties.

The Applicant shall develop and operate the facility,
including the implementation of measures to mitigate

: potential impacts of the Project, in substantial

compliance with the representations made to the
Planning Commission and the LUC as reflected in this
Decision and Order. Such mitigation measures include,

i but are not limited to, the use of temporary and pennant
: BMPs to ensure that the development and operation of
i the facility do not result in an increase in storm water

runoff that adversely impacts downstream properties.
Failure to so develop the Petition Area may result in
revocation of the SP.

. As discussed in the permit hearings AES

: maintained a vegetative screening barrier

i around the site such that it is not visible from
i any major roads. There have been no

i complaints and we have a vegetative

¢ screening and dust fence installed so there is
: no visibility to our site from any major reads.

: AES implemented its approved Archaeological
- Monitoring Plan (as reviewed and approved by -
 SHPD). AES had archaeologists on site during :
- grading work and implemented contractor

. training for what to do in the event of a finding.
. There have been no significant findings.

- Agricultural findings were of no concern to

¢ archeologist and full reports can be provided.

i No findings.

- archaeological or historic sites are discovered during the

. course of construction of the facility, all construction :
. activity in the vicinity of the discovery shall stop until the !
: Issuance of an archaeological clearance from the SHPD !
. that mitigation measures have been implemented to its

© AES is in compliance with all listed

: governmental agencies. Prior to construction
¢ AES received its required pemmits including :
. grading, noise and NPDES and has maintained
| those as required through construction. :

i Dust Control, Matting, Silt fencing and all ,
. SWPPPs were utilized as best practices during |
: all phases of construction to minimize erosion, !
¢ dust, and sedimentation impacts. No reports

- from any neighbor or county, nor anyone else
i downstream of the site complained and we did
. not impact any abutting properties or

¢ waterways.

See above response to #16. The project has
: not yet reach commercial operations.
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AES LAWA'l SOLAR, LLC,
2018 Annual Report - Special Use Permit Compliance

' To the extent possible within the confines of union
: requirements and applicable prohibitions against

. discrimination in employment, the Applicant shall seek
to hire Kaua 'i contractors, and shall seek to employ
residents of Kaua'i in temporary construction and
permanent jobs. It is recognized that the applicant may
have to employ non-Kaua'i residents for particular
skilled jobs where no qualified Kaua'i resident

the Gommission shall relieve the applicant of this
requirement if the applicant is subjected to anti-
i competitive restraints on trade or other monopolistic

| practice.

. The Applicant shail implement to the extent possible

- sustainable building techniques and operational

- methods for the project, such as Leadership in Energy
¢ and Environmental Design (LEED) standards or another :
! comparable state approved, nationally recognized, and
| consensus-based guideline, standard, or system, and

! strategies, which may include but is not limited to

i recycling, natural lighting, extensive landscaping, solar

panels, low-energy fixtures, low energy lighting and
other similar methods and techniques. Ali such
proposals shall be reflected on the plans submitted for
building permit review.

. The Planning Commission reserves the right to revise,
: add, or delete conditions of approval in order to address :
| or mitigate unforeseen impacts the project may create,
i or to revoke the permits through the proper procedures
¢ should conditions of approval not be complied with or be :
 violated. {

i The Applicant is advised that additional government
; agency conditions may be imposed. It shall be the :
: applicant's responsibility to resolve those conditions with :
! the respective agencies.

As recommended by the State Office of Planning the
Applicant shall develop an endangered species
: awareness training module, which shall include all
i potential endangered species that may frequent the
. Petition area. The County shall receive a copy of the
training module materials before utilization.

As recommended by the State office of Planning,

facility employees shall undergo endangered species
awareness training prior to starting work.

possesses such skills. For the purpose of this condition,

| AES hired and used local Kauai contractors for
. the construction of the project.

' Not applicable to our project.

 Nocomment.

: No comment.

' See above answer to #8. The training module
- is attached to this report.

| See above answer to #6.

Applicant shall ensure all construction workers and solar |
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" Prior to building permit submittal, the Applicant shall

AES LAWA'l SOLAR, LLC,
2018 Annual Report - Special Use Permit Compliance

AES held a public meeting at the nuiva

hold a public meeting for residents in the areas of Neighborhood Center on Thursday January 25,
Lawa'i, Oma'o, Koloa, Kalaheo and Po'ipu to review the | 2018 and notified local area residences. A
construction plans for the Solar Project to salicit input

and mitigate where possible concerns raised.

!
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LAWAI — A solar project about twice the size of the Tesla facility is set for
Lawai and if all goes according to plan, the array will be delivering power to
Kauai’s grid by year’s end.

The project is located on A&B-leased land. AES Distributed Energy owned
and maintained equipment will provide 20 megawatts of energy for five hours
after sundown for a total of 100 megawatt hours.

“The project will provide 11 percent of Kauai's electric generation; increasing
Kauai Island Utility Cooperative’s renewable sourced generation to close to 60
percent,” said David-Bissell, KIUC president.

For comparison, the Tesla facility provides 13 MW for four hours, for a total of
52 MWh.

KIUC will operate the system and buy the power through a fixed purchase
power agreement, at 11 cents per kWh.

“The pricing is well below the cost of diesel and will not only provide
downward pressure on rates, but also helps us avoid the use of 3.7 million
gallons of diesel each year,” Bissell said.

All of the energy generated from the AES Lawai Project will go to KIUC,
according to Sam Ley, energy systems engineer, who brought the public up to
speed on the project Thursday night.

Dianna and Kelley Phillips were among the about 20 people that attended the
meeting at the Koloa Neighborhood Center, and they dropped by because

~ their home is across the street from the construction and staging area on
Koloa Road.

An increase in traffic on Koloa Road was a main concern for the couple. Ley
said he and AES representatives on-island would talk further about their
recommendations for the project.

“Traffic is a problem on Koloa Road,” Dianna Phillips said. “It should be
considered.”



Traffic management plans are under review, according to Cameron Haughey,
-project manager.

Other concerns raised during that meeting revolved around dust generation,
access and roadway improvements and the details of the solar array, which is
under a 25-year agreement with KIUC.

Fishing in the surrounding reservoirs was a point of question at the meeting,
and AES representatives said they're aware that the reservoir near the part of
the property they’re leasing is popular.

“The area we are leasing is contained inside the property,” Ley said. “(We'll
have) a seven-foot fence around the leased area, but there’s still a lot of
property not under our control.”

The solar photovoltaic (PV) system that's planned for the project will be fully
integrated with the Battery Energy Storage System (BESS) and the energy
from the solar will be stored either in the BESS or delivered directly to the grid.

The stored energy will be used by KIUC during evening peaks and to provide
consistent nighttime power.

Construction is set to begin in this summer, and AES will be building eight
power blocks, each operating independently and it will be built so the land can
be simultaneously used for agriculture.

“The system generates all the power it needs to power itself and the wiring
through the project is underground,” Ley said. “There’s the secondary
agricultural usage for the property — in this case, vegetation management
with sheep under the array.”

And after 25 years, Ley said AES will take a look at the array and evaluate the
possibility of renegotiating the lease if it is still usable.

“We do have an obligation to remove all operations, scrape the land clean,
and return it to ag (at the end of the agreement),” Ley said. “And there's a
possibility we keep it going.”
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