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C. A. NO. 1261 
'I 

IN THE CIRCUIT COURT OF THE THIRD CIRCUIT 

STATE OP HAWAII 

JAMES J. TAMURA,
,; 

Appellant, 

vs. 

LAND USE COMMISSION, 
State of Hawaii, 

Appellee. 

D E C I S I O N 

This is an appeal from the decision of the Land Use 

Commission of the State of Hawaii denying Appellant's request 

for special permit to subdivide 1.96 acres of land into four 

residential lots located in the Panaewa Houselots Subdivision, 

Waiakea, South Hilo, Hawaii. Thia parcel of land is situated 

at the corner of Lama Street and Kalo Street and is identified 

in the Tax Map under Tax Key 2-2-52-8. Kalo Street is paved 

and Lama Street is unpaved. 

At the hearing of this matter a legal issue was 

raised whether this matter of appeal should be limited to 

the rEtY_iew ofJw,e r~~o.r.~ before the Land Use Commission or 

a hearing by trial de novo. 

The Court permitted the Appallant to submit testimony, 

in addition to th~ record before the Land Use Commission, on 

condition that 1f the law does not grant the Appellant the 

right to a trial de novo, the Court will entertain a motion 

to strike the testimony of the witnesses, or will strike the 

same on its own motion. 



• • • 

.. 

The general rule on this subject is expressed 1n 

2 Am. Jur. 2d, Sec. 702, p. 603, wherein it is stated that 

a mere provision for appeal does not entitle a party to a 

trial de no~o on the ground of constitutional limitation upon 

the judicial powers of the court in review or aotion or admin­

istrative agencies. 

Section 6C-14, R. L. H. 1955, relative to judicial 

review or contested oases under the Hawaii Administrative 

Procedure provides: 

"The review shall be conducted by the court without 

a Jury and shall be confined to the record, except 
-

that in the cases where a trial de novo is 

provided by law . . . II (Emphasis added) 

In Cunningham v. Civil Service Comm•n; County of 

Hawaii, 48 Haw. 278, in the footnote, the court pointed out 

that "a review before a circuit court on appeal from a deci­

sion of a civil service commission is on the record." (Sec­

tion 6c-14 (f), R. L. H. 1955 (as enacted by Act 103, S. L. 

1961]. 

Accordingly, since the law does not grant the Appellant 

a trial de novo, this Court will limit itself to review or the 

records submitted to the Court. 



It appears that the State of Hawaii on November 20, 1958, 

sold this parcel of land (Lot 63, Panaewa Houselot) by publi c 

auction to P. w. Pereira and his wife, and in March 1962 (Appel­

lant's Ex. 6) the Pereiras transferred this parcel to Mr. James 

Tamura, the Appellant herein; that prior to purchasing the 

Pereiraa' interest, Mr. Tamura and three other parties agr eed 

to subdivide said parcel among themselves. They were a ssured by 

Governmental Agencies that subdivision of this Lot is permissible; 

that Mr. Tamura completed the construction of a residence on said 

Lot, and Land Patent (Grant) No. S-14,183 was is sued to JAMES 

JITSUO TAMURA by the Department of Land and Natural Re sources , 

State of Hawaii, on April 24, 1964 (Appellant's Exhibit 5). 

Thereafter Mr. Tamura, to fulf i ll his agreement wit h 

the three other parties, applied to the Hawaii County Pl anning 

and Traffic Commission for a special permit to subdivi de t he 
~ M~ 

l and into 4 residential lots, and on June 15, 1964, the Hawaii 

County Planning and Traffic Commission denied the special per-

mit requested by Mr. Tamura, and, from this denial, the Appellant 

appealed to the Third Circuit Court, C.A. No. 1059. The records 

show that on June 30, 1965, Judge Felix of this Court rende r ed 

a decision i n favor of the Appellant and on August 2, 1965, 

r endered a Judgment ordering the Hawai i County Planning and 

Traffic C0mrn1ssion to recommend to the Land Use Commission the 

granting of a special permit to authori~c Jame s Tamura to subdivide 

the parcel of land. The Hawaii County Plann~~6 and Traffic Com­

mission recommended approval by the Land Use Commi s s ion but, after 

a hearing thereof, the Land Use Commiss ion ref us ed to follow the 

r ecommendation of the Hawaii County Planning and Traffic Commission . 

From the action of the Land Use Commission denying t he 

Appellant the right to subdivide, the Appellant filed a notice 

of appeal to this Court. 
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The Land Patent issued by the State Department of Land 

and Natural Resources provided that the land conveyed shall be 
.' 

used for residence purposes only for a period of 10 years from 

the date of issuance of the patent. It further provided that 

the patentee ,
,, 
may subdivide said land, provided it conforms with 

the minimum specification and standard established by the Hawaii 

County Planning and Traffic Commission, however each lot to 

contain an area of not leas than 10,000 square feet, and that 

the owner of the (subdivided) lots shall within 5 years cons truct 

a single-family dwelling containing a f loor area of not less 

than 850 square feet, exclusive of garages and open lanai. 

Did the action of the Land Use Commission denying t he 
-~---•----_.. .., __..,_....,,-~~....,..--,.. - --•r --••1'••--- .,..~"'"'"'·-1",_1"',_..,.,...~., ,.._,... •• 

P~tiff 's request f~~~~:...:.!:~~-~~~-=--~~,_) •:,~mL..1H~-9 .. ro,~~ 

lots impair the obli~ation of contract? It is well settled that 
"-·-· --· • • •• • •••••• .., _,..,..,..,, ....~.... ~· • ,,,,... .. ...-.~.......,,....,..~U,"'1,.":"C:!f....1';-~•,,.......~ 

the constitutional prohibition against impairing the obligation 

of contract is not an absolute one and is not to be read wi t h 

legal exactness like a mathematical formula. They do not prevent 

a proper exercise by the State of its police power by enacting 

-j( regulation reasonably necessary to secure the general welfare 

of the community, even though contracts may be affected, s ince 

such matter cannot be placed by contract beyond the power of 

the State to regulate and control them. 

"The reservation of essential a ttributes of sove r eign 

power 1s read into contracts a ~~ postulate of the 

legal order. All contracts are made · 1th reference 

to the possible exercise .of the police power of the 

government and with the possibility of such legislation 

as an implied term of the law thereof; and ~ ether 

made by the state itself, by municipal corporatio~ 

or by individuals or private corporations, they can--­not extend to defeat legitimate government authority, 
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but are subject to be interfered with, or other­

wise affected by, subsequent statutes enacted 

1n J 
;,. 

bona fide and appropriate exercise of the 

police power, and do not, by reason of the contracts 

clause of the constitution, enjoy any immunity from 

such legislation, regardless of whether the legis­

lative action affects contracts incidentally, or 

directly or indirectly. xx x 

"This rule is not only reasonable, but 

~ (§ecessa~ since a rule to the contrary would 

enable individuals, by their contracts, to deprive 

the state of its sovereign power to enact laws for 

the public welfare. xx x" 16 c.J.S. Sec. 281, p. 1284. 

In City of El Paso v. Simmons, 85 s. Ct. 577 (1965), 

State of Texas obligated itself by contract to sell the land 

involved, subject to payment of one fortieth of purchase price 

in cash and 1/40th of the principal annually, balance due at 

unnamed date with annual rate of 3% payable each year. The 

Texas statutes state that upon failure to pay interest when due, 

purchaser's right under contract should be forfeited to the 

State; that even after forfeiture the original claim could be 

reinstated upon written request by pa ing full amount of in­

terest due up to the date of reinstatement, provided no rights 

of third party may have intervened. 

In 1941 the provisions of the Texas statute aa to 

reinstatement were modified by adding "unless exercised within 

5 years from the date or forfeiture." The court held(at pages 

583 • 584) that -

"The decisions 'put it beyond question that the 

prohibition is not an absolute one and 1s not to be 

read with literal exactneaa like a mathematical formula, 1 
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as Chief Justice Hughes said in Home Building & Loan Assn 

v, Blaisdell, 290 U.S. 398 xx x. The Blaisdell opinion,
,' 

' which amounted to a comprehensive restatement of the 

principles underlying the application of the Contract 
I 

Clause, makes it quite clear that '[n]ot only is the 

constitutional provision qualified by the measure of 

control which the state retains over remedial processes, 

but the state also continues to possess authority to 

safeguard the vital interests of its people. t does 

not matter that legislation appropriate to that end 

"has the result of modifying or abrogating contracts 

already in effect." Stephenson v. Binford, 287 U.S. 

251, 276, 53 s.ct. 181, 189, 77 L.Ed. 288. Not only 

are existing laws read into contracts in order to fix 

obligations as between the parties, but the reservation 

of essential attributes of sovereign power is also 

read into contracts as a postulate of the legal order. 

* * * This principle of harmonizing the constitutional 

proh~bition with the necessary residuum of state power 

has had progressive recognitio~ ~n the decisions of 

~his Court. 1 290 u.s., at 434-435, 54 s.ct., at 

238-239. Moreover, the 'economic interests of the 

state may justify the exercise of its continuing and 

dominant protective power notwithstanding interference 

with contracts.• Id., at 437, 54 s.ct., at 239. The 

State has the 'sovereign right** to protect the 

***general welfare of the people* Once we* * 
are in this domain of the reserve power of:1.a State 

we must respect the "wide discretion on the part of 

the legislature in determining whatis and what is 

not necessary."' xx x" 
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Act _187, s. L. H. 1961, in creating the Land Use 

Commission, in Section defines the purpose of the Act. 

It recognizes that inadequate control have caused Hawaii's 

limited and valuable lands to be used for purposes that may 

have a short-term gain for a few but result in a long-term 

loss to the income and growth potential of our e~onomy; the 

Legislature finds it necessary to exercise its zoning powers 

to preserve, protect and encourage the development of the 

lands 1n the State for those uses to which they are best suited 

for the public welfare. 

In view of the Simmons case above mentioned, I find 

✓ that there was no impairment of the obligation of contract. 

Appellant contends that under the provisions of 

Section 5, Act 187, S. L. of Hawaii 1961, the State Land Use 

Comm1.ss1on was required to classify the lot in question for 

urban use. 

Section 5, Act 187, S.L.H. 1961, provides in part 

as follows: 

"These temporary districts shall be determined 

so far as practicable and reasonable to maintain 

existing uses and only permit changes 1n use that 

are already in progress until t he district boundaries 

are adopted in final form." (Emphasis added.) 

The Legislature by the above provision did not prevent 

the Hawaii County Planning and Traffic Commission and the Land 

Use Commission, 1n the exercise of their discretion and in 

the interest of public welfare, to classify said land as 

agricultural, based on existing .use or property at that time. 

The records show that at the time the property was classified 
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as agricultural, the properties in the Panaewa Subdivision 

were used f.or residential purpose as well as for the agricul­

tural, to wit: anthurium culture, coffee, papaya, maoadamia 

nut and pasture. 

The fact that Temporary District shall be determined 

~ o maintain existing uses "so ~'::r_ !-,_~_~~r~9,1?iq~b ..~~L.~!!.~~~~~e ", 

1:'- indicates discretion to be exercised by the Land Use Commission. 

It is only where the Commission's action is clearly arbitrary 

and unreasonable, and it abused its discretion that this Court 

may set it aside; Section 1 of Act 187, supra. Section l, 

the Legislature in its findings and declaration of purpose, 

intended as one of its purposes to correct· the economic loss 

resulting from "Scattered subdivisions with expensive, yet 

reduced, public services;" and "failure to utilize fully 

multiple-purpose lands." Lot 63, while it is not a prime 

agricultural land, comes within the pur view of multiple-purpose 

land. 

In view of the declaration of p~rpose QOn t a i~~q_ln 

~ne; Act - ~l!~- ~-o~r~_ <?..~E£~~., ~ ~w..1 t .ho..ut.,..mo.re.-.e:vi<t~n~e~..... f ~~ 
~h~~~~- .act. ~f. ---the~-.Land-- U.se ~,Commission . was ..J, lle,gal,.. an9-~_.x.01d_. 

While the Land Patent defi~ite l y limits the use of 
. ..~ ....... .,.. ' ., ...... _..,, .,.,,..... ,,, ... ·-·· ... ... . .··-- -.. _,._..... -· --· ___ ,,..,_ -

the land for residence purpose only, _it does not prevent the 
'-w.--..-...._.,__., ,,-#- .,., • .-1111.,lt,,>>,;...,. ....~ , .. , ...,...,,~,-0:>C.., , , ,'(:'~ : .. ,_..._..,""' 11·.-· f'.t,• ....._ '° •~ .,.•- • ,I ·•-• \o,•,;....r: ' I • ,',>, •~t.. , •- •• 

inc~dental..,.µae..!or~-~ow.ing._l:l9w.e,xa.. @d fruit trees. The fact 
.. • • •\ • aYilt . - ' ?~ ~$' ,l,,.,~!O.:~::.·f.11\·1,t-''••~ .-

that the lots sold contain on the average of over 2 acres in 

size indicates incidental use was not foreclosed. Moreover, 

it has been h~ld the faot,that the interim zoning ordinance 

placed land 1n one claasificat1on,d1d not estop t Land Use 

Commission from subsequently changing said 2•_:classification. 

Price v. Schwafel, 206 P.2d 683. 
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The records show that at the time the Appellant pur­

chased the property from the Pereiras1 Lot 63 was already 

zoned as agricultural district. (Temporary District April 1962.) 

or should have---7 {J---- Before -~~!__A?.~.:~l};l?,:~ .,'?..~!1.st~-~~-e.? ,..!1.!.~..!-1.ol!le.,_ ~~ ~ew 

known that ~fl~-- .~fL,Y.~~ ,.,Commission- had placed the property 1n ...,_ ___ __........_..-..,... 

Moreover1 the records further show that the Land Use 

Comm1ss1on1 before classifying or placi ng the Panaewa Subdi v1-

sion1 relied on the comprehensive study made by the Univers ity 

of Hawaii; held public hearing on the I sland of Hawaii; and 

also relied on the reports of the Land Use Commission investi­

gation staff. 

Where there are two existing uses 1 residential and 
~ , ,_. ..w._r•· P ••· _, 

• / \
/ :\' i'\

')'. ".JV''a~r1cu1_:':'.:~~~!...!¼'e~. ,tJ.!.'<..~'cJ!l..l)o.3'..e!?.....~~-~!:~:.t 
({J~ 1~ set UP1 the~~J;ll.e.Ja.ndJJ~ _Jio~ ,~~~!Ofl.~~J~_9.,!;,~.c;l.,,,9..n,e 

existing use over ~. ~p~_o.t.n.~a,,,..no.t-,1pa·o:- f·avt'o- arb1-t-racy,--0r--~-
--t"" : _ _ v,:....-·~~- .....,~.."'~· •• 

U-O.~al\.ona:t>le , % .. 

"The mere fact that property has been pur-

chased or leased with the int enti on to use it for 

a purpose allowable under the existing zoning regula­

tions or that plans have been made and expenses in­

curred 1n a preliminary preparations for such use 

have been held not to prevent t he application to 

it of a subsequent amendment prohibiting its use for 

Su"hv purp·ose. " See 138 A L•••R , Anno. - Rezoni ng 1 

page 501. 

In Smith et al v. Juillerat et al., 161 OS 424 (1954) 1 

t he court saids 

"Where no substantial nonconforming~ is 

made of property, even though auoh use is contem-

- 9 -
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plated and money is expended in preliminary work 

to ~hat end, a property owner acquires no vested 
,........ -- - -- --- -·~-4•~- ~ .....-.~~ 

right to such use aJ?,,stJ~- .de~r1V..e.d...PL.none,_b~ tpe 
_____....,,,,_ ""''* ,..,. ...... ,,. ... ........... 

opera~~~Q ._. of a valid zoning ordinance denying the 

right to proceed with his intended use or the pro­

perty." 

The theory of vested rights as relating to rezoning 

is only to such rights the owner or the property may possess 

not to have his property rezoned after he has started con­

l struction. Eggebeen v. Sonnenburg, 138 A.L.R. 495; Keller 

v. City of Council Bluffs, Iowa, 51 A.L.R.2d 25. 

Zoning is a matter within legislative discretion 

and if the facts do not show the bounds of that discretion 

have been exceeded the court must hold that the action of the 

legislative body 1s valid and to be affirmed. Eggebeen v. 

Sonnenburg, supra. 

Nothing is more universally recognized than the right 

which inheres in a State to conserve, protect and develop its 

resources for the people's general we l fare and prosperity. 

In Aquino v. Tobringer, 298 F.2d 674 (1961} (on pages 

674-675), the court said: 

"Scope of Judicial review uf alleged hard­

ship in individual zoning case s is narrow; court 

may not substitute its judgment for that of zoning 

commission even for reasons which appear persuasive 

and action ·or zoning authorit i es is not to be de­

clared unconstitutional unless court is convinced 

it is clearly arbitrary and unreasonable, having 

no substantial relation to general welfare; if 

question is fairly debatable, zoning stands." 

- 10 -
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In Vol. 2, Second Edition, Law of Zoning by Metzenbaum, 

Ch. X-1, page 1401, it is stated: 

"FAIRLY DEBATABLE" ZONING WILL NOT BE STRICKEN DOWN 

"The question of reasonableness having been 

'fairly debatable', the regulation was correctly 

held valid. The prominent case or Board or County 

Com's of Anne Arunden County v. Snyder, 186 Md 342; 

46 Atl (2) 689 (1946), as the result of Judge 

Henderson's valuable contribution, accurately set forth 

1n syllabus 3, that: 

'A county zoning regulation restricting area 

to residential and farm use was not arbitrary and 

unreasonable, but at most presented a fairly debatable 

question and hence was valid.'" 

The minutes of the public hearing held before LOT 63 

was placed 1n Temporary Agricultural District and 1n Permanent 

Agricultural District were not made part of the record on this 

appeal, hence this Court cannot properl y decide whether the 

action or the Land Use Commission in placing LOT 63 1n the 

Agricultural District was arbitrary and unreasonable; __espe-: 

cially, where as 1n this case, there is no showing that the 
~ ~--,...,..._........,..___~•.~,,....~~~~1..-J,,,.,•, .,____....................~ .....i,•.-. • '....... ._ • • ,~ 

r ·1~~-..,iE,_.~_!!;.~t..;9~~-·- mad~~-any... p,rote.st. ...at. .,~ _p~bli~ __,hea_ring 

or that the ~4 l~ae. Commission .d1d-,no.t ..cons1der their views 
., -·· - .,- ......... -.. ' .. 

1n ~ -~!!!6.,,J,he1~Lt.imat.e.;,,.deci.~1on.,.-~- The burden of proving arbi-. ~-..-
trariness in this case rests with the Appellants. 

In Zahn v. Bd of Public Works, 274 U.S. 325, the 

city council placed plaintiffs' property in a restricted zone. 

The evidence showed that the entire neighborhood, at the time 

of the passage of ·the zoning ordinance, was largely umimproved, 

but in the course ot rapid develop~ent. The court on page 328 

said, 

- 11 -
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"The Common Council of the city., upon these and 

other facts., concluded that the public welfare 

would be promoted by constituting the area, 

including the property or plaintiffs 1n error, 

a zone 'B' district; and it is impossible for us 

to say that their conclusion in that respect was 

clearly arbitrary and unreasonable. The most that 

can be said is that whether that determination 

was an unreasonable, arbitrary or unequal exercise 

of power is fairly debatable. In such circwnstances, 

the settled rule of this court is that it will not 

substitute its judgment for that of the legislative 

body charged with the primary duty and responsibility 

of determining the question. (Citations omitted)" 

In Thomas v. Bedford (11 N.Y.2d 428) 98 ALR2d 219, 

at pages 223-224., the court said: 

"In any area of even moderate density, compre­

hensive and balanced zoning is essential to the health., 

safety and welfare of the community xx x. The task 

of achieving this goal devolves upon the lo~al legis­

la~ive body, and its 'Judgment must be allowed to 

control' if the classification 1s 'fairly debatable'. 

xx x. In other words, the courts may not interfere 

unless the local body's determination is arbitrary, 

and 'the burden of establishing such arbitrari-

ness is imposed upon him who asserts it.' xx x. 

"These principles apply with equal force to 

rezoning, where there is presented the additional 

problem of adjusting a durable and uniform zoning 

pattern to altered conditions, whether local or 
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county. As we wrote 1n the Rodgera case (302 NY 

115, 121, 96 NE2d 731, 733), 'While atac1l1ty and 

regularity are undebtedly esse tial to the opera­

tion ot zoning plane, zoning 13 by no means static. 

Changed or changing conditions call for changed 

plans, and ersons who own property 1n a particular 

zone or \18e district enJoy no ternally vested right 

to that claaa1t1oat1on 1r the ublic interest demands 

otherw1ae. Accordingly, the power or a village to 

amend its basic zoning ord1nanoe in such a way as 

reasonably to promote the general welfare cannot be 

quest1oned. 1 

"In the present case, th13 plaintiff's take the 

position that the town enacted a comprehensive zoning 

ordinanceo 1n 1946 which fully met, and still meets, 

the needs ot the community and that 1t may not be 

amended without a showing of n~ed, baaed on financial 

considerations or arising from changed conditions. 

At the same time, they declare that they have no general 

obJect1on to an RO olassit1cation as such# but only 

to the ract that it has been pl ac din the portion of 

the town selected. What the p1a1nt1ffs are attempting 

to do, it seems clear, is to r (:verse the presumption 

that the ordinance 1s valid and place upon the town 

otf1c1al .5 the bur-den or prov1n;~ that they acted reason­

ably . The town, or course, 1s not required to establish 

a need for rezoning; the burden or proving arbitrari­

ness rests upon the pla1nt1tfa." (Emphasis added.) 

In 58 Am. Jur. 9351 ZONING#§ 21 1 Reasonablenesa, 

page 953# it 1a aa1da 
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" 
,,. • I 

"The modern tendency, xx x, is to uphold zoning 

regulations which formerly would have been rejected 

as arbitrary or oppressive, and in many cases ob­

jections to the validity of zoning restrictions on 

the ground that they are unreasonable, arbitrary, 

or oppressive have been overruled. xx x" 

In view of the foregoing and the record of tliB case, 

.f this Court f 1nds tha he Appellant failed to sustain the 

burden of showing that the action of the Land Use Commission 

was arbitrary and unreasonable. 
2-

I further find that was no impairment of the 

obligation of contract, nor a denial of vested right in this 

case. 

I THEREFORE SUSTAIN THE ACTION OF THE LAND USE 

COMMISSION. 
January 16DAT.ED at Hilo, Hawaii, -------------' 

1967. 

JUDGE 
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Applicant.: JAl'ES TA URA 

U£ST: Thi i a requ st foe a Special Perrni t und r Act 205, Stat zoning 

law which llows unusual and r asonable uses within the agricultural and/or 

rur l zone districts. The requ st is to subdivide a 1.96 acres parcel into 

4 lots, 11 in excess of 21,31B square feet, in n agricultural zon • 

LOCATION: This pare l or land is loc t d in P naewa, 'aiakea, South Hilo, 

H waii, as Lot 63, 'l\!K 2-2-48-80, and fronting on Lama Street approximat ly 

800 r et makai from th 01 a-Hilo road. Th lot is approximat ly miles 

from th Hilo Post Office, 5 mil s fran Pile High School and 1.,. miles from 

Waiak V en School. 

ADJACL fl' LAND U8.t.: Adjacent 1 nd arc prudominantly large residential lots 

ranging in sizes from 1.81 Ao. to 2. 73 Ac. in l nd rea. Th r cently sub­

divided dditional increment of the naewa Hous Lots by the State is also 

thi gen ral size. 

UTILIT S: An 811 water line is existing on Lama vtreet. Cesl. )l sh 11 be 

used for disposal or s :wage. t.l ctricity nd t 1 phon re availabl • 

LAN FOR HILO: Plan for the etropolitan re.a of Hilo, pr pared by lt, 

Collins Associ t s, and adopt d by th Planning & Tr ffic Conmiesion on 

January 10., 1964, outlin s thi re as a id ntial .Agriculture se. The 

propos d zoning pl n is for 3-acr lot izes . 

CONDITIO S: 

REC :..NDATI ON 

The request is not unusual but r th r canmon and contrary w1th the intent and 

pur os of Section 98 H-6 of ot 205. Applicant hould b advised to apply 

with th State Lnnd Us Commission for a ch nge of zon boundary in conformance 

with ''Section 98 H-9 of Act 205." 



COUNTY PUNNING COMHISSION 
County of Hawaii 

Hilo, Hawaii 

October 221 1965. 

The County Planning Commission mot in regular s s ion at 1:12 ,.m.: :b t '.~c 
Conference Room of the County Board of SupoM'isors, with Vice Chairmnn \';..:,J:~:c1.~ ·:.1." 
KjJuura presiding. 

PRI:ST!Fr: Walter W. Kimura ADSmT: William J. Bonk 
John T. Freitas Robert H. Yamada 
Iliroo Fl.truTcl, 
Kenneth Griffin 
Isar.u Hokama 
Hasayosbi Onodera 
Robert J. Santos 
F.dward Tori4no 
Cirilo E. Valera 
Raymond H. SucfuJi 
Philip I. Yoshimura 
Harold E. Oba 

nobert Wagner 
Jack Kobayashi 
Fred Hayashi 
Jack Dryan, Honolulu Star-Dull~ in 
Don Hiller, Honolulu .Advertiser 

HINUTF.S The minutes of the meeting held on Septcnh'_: .. , 1965, 
-were approved as circulated on a. motion (f 

Hr. Griffin, second of Hr. Toriano, and can-icd. 

SUBDIVISION On a. motion of Hr. Griffin and second ,,f • :· . •1:·~.J.no, 
COl-llITl'EE REJ>ORT the Comnission voted to approve tho r c~o:, ·: . ~- -~· .c 

Subdivision Cc,mmittee of October 12 wi t...1. '..::~c 
withdrawal of Item No. 13 and deferred etion on Item No, 2 until the nr:·:i.'..•~."' r:..· 
the subdivider. 

DISPOSITION ON APPFAL The disposition on the decision rc,1dered by .Tt~<l:;c 
LAND USE C<llMISSICN Felix was next considered regarding Jrur.cs T:ii: u1'a. r g 
SPECIAL PEiU1IT appeal fran tho d cision of the Planning Co: . .:'.'isl!ion 
JAMJ~ J. TAflURA denying a special pemit under the 1"cguktioi.1:. of 

the State Land Use Colllnission to subdi ir. J . !? : --acre 
parcel into 4 lots in an Agricultural District. 

The Acting Director explained that this case was appca.lcd to 'the Th:::c.3. Circuit 
Court. The Court rendered a decision thnt the Court finds undor the f actn o-f t!lc 
law that the then Planning and Trafflc Cornmissiqn should hnvc grD..D.tcd r~ ::-;i:c6:.1.J 
permit allowing or authorizing the subdivision on the basis that the St ~-tc :::: 
selling the land included conditions for the subdi ision of said lnnd. The::.· .-.,_. ..,~'C , 

the Court reviewed the case from a diffe nt standpoint than the Pl.ni"nir:g r;, ., : ":;:ton. 

The Acting Director further stated that the decision says that th•~ l'1.:.. ,- .: • • : 
Cotmdssion should have allowed the subdivision, and the Coi:mssion cr.n c:i:;;'·. :-

https://�1:�~.J.no


rc.if'firm its previous action or approv it, and foruard it to tbo Land Uso 
Commssion for ratification. All matters denied by the Planning Ccnrirl.m::lon cc,'!,.:ii::,~s 
final. If approved by the Planning C«m.ssion, it must be sent to the Land t:nc 
Cor.Jlission for approval. The State Land Use COOIDission is infonned of the :c..• ::t~r. 
The Attorney General's Office has the decision of the Court and is awaitin,;; t· c 
Planning Ccxil:dssion•s decision. • • 

Hr. Griffin stated th,."1.t he would like to be excused from voting but he ·: ~-JJ. 
l:Uce the opportunity to speak on the matter. He mentioned that bis COOII~ny ·.:,. s • 
involved in tho original sale. At the time this property was sold to Hr. T.:-.:-·m·::' , 
there \iel"O three other peoplo who wanted to go into this. The provisio11s ;;,n :itc 
Land P.:itont allowed further subdivision. Th.ey went to the Planning Cor.rJis:;.1 -.·n ~ud 
talked with the former Director, Mr. Kasam.oto, and was infomed that they ccultl 
subdivide under the existing Ordinance into 7 .,500 square-foot lots. They tulkc..:l 
to the Board of Water Supply and was infomed that they would put in a watcrl.ir1.c 
to tho second incrcoent of tlte Panaewa House Lots. The problem of the people 
involved was that the,- have signed an agreement among themselves to purchase th? 
lot and allow one of them to build the ltouse. Then came the I:and Use Corroiss:J.on 
Law which zoned the are.a. i\,,"l"icultural. If the Contnission al.laws this, they t!tould 
allow the others. Dvery case should be looked at on its own merit. In this c:.:sc, 
there was no subterfuge and no run-a.round. This transaction took placo bcft:..·c tl1e 

Land Use Law and this was their intent in the very first pl.ace. Th.is i!-1 t!::~ :·c::!.cn 
why the Court asked that the Ccrmnission approve this~ Mr. Grriffin 'asked ~hc.t tile 
Cocm:Lssion approve it and send it along to the Land Use Comission f 01.. thc:ir 
disposition. 

The Acting Director pointed out that the staff disagrees with the -lcc::.~~.:...~.•-
of the Court, but the County Attorney feels that the Court reviewed it in ~;: ~ 
proper light. He then read Section 98H-6 of Act 205 under Special Pcrnit. ·: •11c 

county planning commission and the zoru.ng board of appeals of the City un,1. ····L~:-:-:,:-, 
of Honolulu may perr.iit certain WUlSua.l and r sona.ble usos within agricultt::·=-.\ '"';:.:1 
rura.l districts other than tllose for which the district is classified. Any 
person who desires to use his land within an agricultural or rural distr:i.c ;; < • ':::1• 
than for an agricultural or rural use, ::.s the case may be, roay petitio.:i t'.,,'! ·:tt;~·· ·.ng 
coi:wission of the co\Ulty within which his land is located or the zoning '!:..~:. :,~ - ;: 
appeals in the case of tbc City and County of Honolulu for permission tc r:. ,...., •·.: .:. 
land in the canner desired." The Section its lf pertains to use of tho lt1~!.:: :t l. 
that the staff contends that a subdivision is not use of the land. The s (;~· _-: 
reviet1cd it in the light of what the law allows. The State should not :-,de: t :~i; 

ordinance such as this Land Use Law that vould prohibit what was origi.nn.lJ : • ;~ ~ : . .::·..-cd 
in the sale of State lands. 

Mr. Griffin added that the crux of the whole matter was tho intent, \Jid.c:, 1.Eas 
originally to split the pa.reel into 4 lots. This is not scmothing that hap1cricd 
after the land Uso Law was passed. It was something that they had looked iut•=·· 
The answers were given to them allowing subdivision at the time the lot wus boug:1t. 

Tho staff reported that there are others awaiting the outcome of this c.,~c. 
The staff furtber reported that in revieving the State subdivision applicat:Lo:~s 
witb the COlll?dssion, this particular parcel was nevor brought before tho C<';'r,J.sc:t.cn 
for final approval of said subdivision by tho State. So here again., thm•c i~ a 
discrepancy. The owners who bought this land are owners in c imnon with the S~,1.tc . 
The staff in conferring with the County Attorney on this mattor learned that the 
ownership is n0t1 suprcr:,.o after so r:,any years. The COl!lllission should hnvc .~t:3~ ~-·~d 
tho sales of the land. Since the subdivision is now recognized, tho quc.:; ~ -: ~ :- '·nC.cl 
be CJ.OOt to bring up this matter at the present time. • 
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Hr. Santos suggested tllat ttore t :i.o.o be given prio1· to disposi.t~o11 ~10 t ·:-:: 
the members will. have more time to read over the Court• s dcci~ion nnd :ar..i:::.:· si; •~i.::c 
thcr.isclvos on tho wholo ca.so. 

The staff rocor.rnended :immediate nction on tho case since it has b,~c;1 :~d,-l 
up for so long. 'lhe staff disagrees on the decision of the Court in th:1.:.1 co,::;,~ 
but recamnendod that the application be approved on the basis of the Cm~.rt 1 !i 

deOision and that it be forwarded to the Land Use Comission fo~ them tc tt.!.:c 
up on the State level. For tho Planning Camu.ssion to deny the applicat:.tcn 
at this tir.la would only end up in the same Court. 

Hr. Hokama aovcd to rccor.11:1end approval on the special permit to al.lou 
subdivision into 4 lots of a 1.96-acre parcel and fonrard to the Land Use Co...J;-'..ission. 
The motion was seconded by i rr. Furuya. 

The votes were recorded as folkm: All ayes with tho exception of 
I-~. Griffin, who abstained. 

PUDLIC HI~-\RilfO The meeting was recessed at 1:35 P•l!l•, to c .-:-::-~.t'.ct 
a public hearing on the request of Kohal:-i ~;l ·_::ir 

Cor.IJ.)al\Y for a variance to allow the development and construction of an atlt!::.t .:c•:1al 
office space for the Kohala Cl'Qdit Union within the Kohala Sugar Agriccltu?-~.l 
Office Building., situo.ted in Hawi, North Kohala. 

The meeting was reconvened at 1:40 p.m. 

2. HOWALOA 4TH, NORTH KONA Final plan ar,proval of the proposed n:(ci1;a ~ - ~ 
.aomnT H. YAMADA Vietf Lots," Increment 2, being a po.·tic11 .', · 
Tl1K: 7-7-o4 R. P. 7289• L. C. k-1. 7228, Holualon. ,~.~lt, : ·, _,,..:·. 

l(oua, Hawaii, into 42 lots all over 'f)l:i(}.; ~~.-:~•:.•,:! 
feet. 

The representative appeared to request that the Cor.mission consi.dc-' 0 ~·.·:< cot 
County standard pavement instead of the 20-foot County standard pavc•~cai.: :~:.: 
required by the COEilllittee at last month's meeting. 

The stall reported that this subdivision involves four increment~; !-:c :,. ·:,:-:• , 
the subdivider applied for preHm:lnary approval for lncrcriop.t I -only. J.t '.:;, • t . 
time, tho ordinance required a 16--foot pavement. Subsequently, t.'1.o o:-d::.t:,"·.cc- :JZ.s 
been a.mended to require 20-toot pavement, The consensus of the tlembcrr. ~-;t.::: ~::.:.t 
since the ·entire tract was not granted preliminary approval, the subdi'·-::i.dc;.• :-:!1culd 
bo required to construct roadways to tho 20-foot standnrds. 

The representative also stated that this entire tract of land has b,~~. :::old 
under an agreement of salo and that the entire layout of tbe road const.::.i~t:i. ·-n 
has been based on a 16-foot pavement whicb would impose a. hardship c11 the 
subdivider who has quoted construction cost on the 16-foot pevement but ,.'l:o ,.-.:)uld 
be required to constru~t to 20-foot pavemont should the COJll!lission :ceq_u:i. i.'c ·f,:i~: . ► 

Uowever, since the whole tract of land ,as not approved fo,~ p1•olil:x~~:::.· 
approval, it was the consensus of the sembers that tho subdivider shot: ...(~ :· ~ :: ----:c 
taken it upon himself to assume that the entire tract vould be required t: ,~ 
16-foot pavement. 

https://consi.dc
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LAND USE COMMISSION 
STATE OF HAWAII 

IN THE MATTER OF THE PETITION) 
FOR SPtcIAL PERMIT BY JAMES ) 
J. TAMURA, HAWAII SP-65-19 ) 

FINDINGS OF FACT, CONCLUSIONS OF 
LAW AND DECISION 

The above Petition for a Special Permit involving a residential subdivi­

sion within an Agricultural District of the State Land Use District Boundaries, 

having come on for hearing, and the Land Use Commission having duly consid red 

the evidence now finds and concludes as follows: 

FINDINGS OF FACT 

1. That the Petition encompasses 1.96 acres of land, which is in the Agri­

cultural District and which is located in the Panae a Houselot Subdivision, 

Waiakea, South Hilo, Hawaii (TMK 2•2·52: 8). 

2. That the Petitioner proposes to subdivide and develop the 1.96 acres 

of land into four residential lots. 

3. That the Haw ii County Planning Commission, after duly considering the 

evidence received during a public hearing, denied the Special Permit. 

4. That James J. Tamura had appealed the decision of the Hawaii County 

Planning Coumission . 

5. That Judge A. M. Felix of the Third Circuit Court, State of Hawaii, 

rendered a decision which mandated the Hawaii County Planning Conmission to re­

commend approval of the Speci l Permit to the State Land Use Coumiseion. 

6. That James J. Tamura was issued a tran fer document on May 14, 1962 

for title to the subject land which wa purchased from the State initially by 

Patrick Walter Pereira and Edith Rachel Pereira. 

7. That on March 13, 1964, a Land Patent was granted to James J. Tamura 

by the Department of Land and Natural Resources for the subject land. 

8. That the Patent for the subject lands contained the same conditions 

applic ble to th Special Sale Agreement dated November 20, 19$1, by which the 

State Department of Land and Natural Resources originally conveyed the aubject 

land to Patrick Walter Pereira and •dith Rachel Pereira. That the following 
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two paragraphs are part of the Land Patent granted to Mr . Tamura: 

a. "That should the patentee or any assignee of his, deaire to subdivide 

said lot, or any portion thereof, e ch subdivi ion shall conform with 

th minimum of specifications and standards stablish d by the Hawaii 

raffic and Planning C ission, excepting thats id lot and each 

additional lot created s a result of said subdivision, shall co• 

tain an area of at least 10,000 square f et, or the i tm.wn area 

required by said Planning Commission, whichever is greater, and the 

own r of each lot as subdivided shall b requir d within the period 

of 5 years next following the date of such subdivision or resubdivi· 

&ion, to construct on ach lot so created a ingle•family d lling of 

new materials or masonry, nd containing a floor area of not l es 

than 850 square fe t, exclusive of garage and open lanai." 

b. "That the land hereby conveyed shall be used for residence purposes 

only for a period of 10 year from the dat of issuance of this Land 

atent Grant." 

9. That the subject pare 1 cont ins a s gle residence constructed by James 

J. Tamura. 

10. That the subject parcel is served by a cinder road (Lama Street) and a 

paved road (Kalo Street). 

11. That the general land us of the area is rural or agricultural in natur. 

12. That th building density along Lama Street and along th south aid of 

Makalika Str et is approximately 2.7 acres per dwelling unit . 

13. That the lots in the arc are g nerally overgrown with wild growth al• 

though clearing · occur around the r sid nces. 

14. '11tat a coffc orchard, lychee orchard, a acadamia nut orchard, and 

few small g rdens are found in the area, although the lands are predominantly 

ov racown with wild growth. 

15 . That electrical, telephone, and water services re av ilable in the 

area. 

16. That the soils in the area of the subject land ar known as the Olaa 

or Ohia soil material, consisting of young lava with a thin covering of volcanic 

ash occurring in v ry wet regions on the Island of Hawaii. 
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17. That this land type is difficult to cultivate and pastures are of 

very p()Or quality . That, ho ver, som reas at lower el v ions are being 

developed for macadamia nuts, coffe and pastures . 

18. That the County Plan for development of the area designates a resi• 

dential-agricultural us for small o~r tions a ch as poultry, ftoriculture, 

or truck g rd ning, with minimum lot sizes of l acre . 

19. That con iderable acreag, estimated t approximat ly 2,400 acres,are 

vacant or no u ed for urban purposes within the Urban District boundary in 

the Hilo ar a, and that the subj ct land is locat d approximately\ mile from 

the closest urban boundary. 

20 . That although the population of Hilo has not changed drastically from 

1950 to 1963 , it is prominently indicated that the population bas declined, 

and that recent trends •lso indicate a decline in p pulat~on from a 1960 total 

of 25,966 to a 1964 total of 25,370. 

Zl. Th t the Land Study Bue u of th Univer ity of Haw ii has found, as 

indicated in its report "Urban Development on the Island of Hawaii, 1946-1963", 

that develop nt of lots platted in the Hilo area over the subject period, has 

been ta low rate of approximately 361. 

Th t the temporary dietrict boundaries mad effective on April 21, 1962, 

classifi d the subject land within the Agricultural District . 

22 . Th t the final district boundaries made effective August 23, 1964, 

classified the subject land ithin the Agricultural Di trict . 

23 . That an pplication for Special Permit to subdivide the subject land 

was first made on May 1, 1964, a proximately two y are after the temporary dis• 

trict boundaries clas ified subj t land within the Agricultural District. 

24. Th t the subject land was not us d for urban purpos until February 

17, 1964. 

CONCLUSIONS OF LAW 

1. Th t the P titioner has failed to prove that the proposed subdivision 

is "unusual and reasonable" within an Agricultural District in accordance with 

Section 2.24 of the State Land Us District Regulations, and 98·H6, Revi ed Laws 

of Hawaii, 1955, as mended. 
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2. l'hat other undeveloped lands already districted for residential pur• 

poses ar better located to centers of trading and mplo}'ltlent facilities and 

more easily serviced by public ag nc!es than the 1 nd under consideration. thus 

all vi ting any evidence of urban pre sur sin the are under petition. 

3. That to include land under conaideration as permitted retid ntial 

use would contribute tow rds cater d urb n type de elopment. 

4. 'l'hat th proposed subdivision will be contrary to the objectives sought 

to be ccomplisbed by the Land U e L wand Regulations, in that cattered urban 

uses will r eult . 

5. That the proposed subdivision will adversely aff ct the surrounding 

property, in that the existing rods would be over•taxed and deteriorate by 

nature of its cinder construction. 

6. That the proposed subdivision would burden public ag ei s to provide 

adequat roads. 

7, That unusual conditions, trends and needs have not aris n since the 

district boundaries and regulations w re establish d. 

8. That the lend upon which the proposed subdivision is sought is suited 

for certain agricultural uses . 

9 . That the proposed subdivision will subst ntially alter nd change the 

essential rural char ctr of the land by introducing higher density residential 

use. 

10. That the propo ed subdivision would not make the highest and beat use 

of th land involved for the public welfare. 

11. That the specifications in the land patent require conformance with 

the minim pecifications and standards established by the Land Use Law and 

R gulatio a at the time the request for subdivision is initiated by the land• 

own r. 

DECISIOO 

Based the evidence pre ented and the findings of fact and conclusions 

of law, it is the decision of the Land Use C ission that the Petition for a 
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Special Permit to subdivide the 1.96 acre parcel of land Qwned by James J. 

Tamura (Tax Map ey 2•2-52: 8) be denied. 

Dated: January 19, 1966, Honolulu, Hawaii. 

STATE LAND USE COMMISSim 

CERTIFICATION: 

I do hereby certify that the foregoing 
is a full, true and correct copy of the 
ori nal on file in is office. 

I ,_ 

/ MORIGUCH 

APPROVEDfS TO FORM AND LEGALITY: 

' ~YTAti!f;~ 

Deputy Attorney General 
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IN 'l1tE ClRClltt COURT OF. THE THIRD ClRCUIT 

STATE or HAWAII 

e. A. NO. 1261 

.DMUBA, 
Appellant, 

) 
) 
) 

va. ) 
) 

LAN USI COMHISS10, ) 
'?AU OF MAil, 

/lppeUee ~ _________) 

CBB.tl!JID RECORD O A PEAL 

ITT. KO YASUI 
Attorney a.neral 

ROY Y. TADYAMA 
uty Attomey General 

State f U. 
lolani Jal.ace Oround• 
Bo olulu., Hawaii 

A tameye for App 11 e 



,.. 

IN THE CIRCUIT OF THE THIRD CIRCUIT 

STATE OF HAWAII 

C. A. NO. 1261 

JAMES J. TAMURA , ) 
Appellant,) 

) 

) 
vs. ) 

) 
LAND USE COMMlSSION, ) 
STATE O HAWAII, ) 

Appellee ) __________. 

CERTlfiED RECORD ON APPEAL 

I, MYRON B. THOMPSON, Chairman of the State Land Use COlmllis­

aion, hereby certify that all of the reports, maps, transcripts, and docu­

ments listed below are the designation and counter•desi ation of certified 

record on appeal in the above-entitled-matter: 

1. Appellant's application for Special Permit filed on May 1, 

1964; transcript of the mtnutes of the Planning Commission, County of 

Hawaii, h ld on October 22, 1965; and the data and recommendation from the 

Pl nning Commiseion, County of Hawaii . 

2. Transcript of the public hearing held on December 17, 1965, 

and the deci ion of the Land Us Commission. 

3. St ff report of the Planning Commission, County of Hawaii . 

4. Notice of Appeal filed in the above entitled Court and 

Cause (previously filed). 

5. The Statement of the Ca e filed by Appellant in this Court 

and Cause (previously filed). 

6. Designation of Contents of Record on Appeal (previously filed). 

7. Staff report, dated December 17, 1965, m ps (marked Exhibit A, 

B, and C), and the report entitled "Urban Development on the Island of 

H waii, 1946-1963" by the Land Study Bureau of the Univereity of Hawaii, 

• submitted by the Land U e Coomiasion staff. 
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IN THE CIRCUI'l' C0UH'l' OF THE THIRD CI R;Qij-Jd-1 USE CON,MlSSIO, ' 

S'I'ATE OF HAWAI I 

JA.1ESJ . TAMURA , ) 
) 

Appe l lant , ) 
\ 
I 

vs . ) 
) 

LAND USE COMMISSION , ) 
State of Hawaii , ) 

) 
fl_pnelJ.e Co . ) 

) _________________) 

_ L TO CI~CUIT COURT 

Y.J\Zm iI,'.; 1, J\I [ 
?rofe:::,siona.l .:' lei - . 
1G3 1,:alakaua Street 
}iilo, i-lm•ai i 
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I!·! T:!E CIRCUIT COURT OF TIIE THIRD CIRCUIT 

STATE OP HAWAII 

JAMES J . TAMURA , ) 
) 

ii pp e J. l ant , ) 
) 

vs . ) 
) 

LAND USE COM~ISSION , ) 
State of Hawaii , ) 

) 
Appellee . ) ________________) 

NOTICE OP f\ p ,.-. ;~.1.l, 'I'O CI RCU I T COURT 

Not ice 1 s hereb y 0" l ven tha.t J AffSS J . TP.MUnA , 

Appellant abo ve nam~d , r ursunnt to ~ection 98H- 6, Revised 

Laws of Hawaii 19 ~5 , :1:::-. ~t ·- J~·cie-d, h erehy appeals t o the 

Circuit Court o t ~:~ }! :r~ Tudi ciRl Circuit from t he de c i ~ 

sion of the LA~j U. E CO MM I~SJON, St a te of Hawaii , entered 

on the 17.th d2y of Decen ter, 1965 . 

Dated thi s 20th day of December, 1965 ~ 

~.: -~ 
~isa Abe 
Attorney for Appe lla nt 

rrofescional nJrlF . 
163 ~alakaua Street 
H1 J ) F ~1,raiin . 
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0£C 77 1985 3 ; ~u ('n--i, 

C. A. No . l2L'f s •
/-cte of [·fo•.11oii 

IN ITHE CIRCUIT COURT OF THE THIRD tAND USE COM •~lSSION CITICU IT ' 

~TATE OF HAWAII 

JA MES J . TA MURA, ) 
) 

App e11 ant , ) 
) 

vs . - ) 
) 

LAND USE COMMISS ION , ) 
State of 1Iawa.1i , ) 

) 
.'\ppE: lle ':' . ) 

) 
' ) · 

ST J\TEMEHT 01<' ·THE CA~~ 

DESIGNA'I'IO}! OF' C01-fTE!JTS ov RECORD ON APPEAL 

and 

ORDER ron CERTIFI CATI ON AND 
'"'T"'I T'll:'l"lf"YOT\ 
'... . .' :. ' ' • !. • \. . ' •••• ~ 

KAZUEISA AEE 
Professional Bldg . 
163 Ka lakaua Street 
Hilo, Hawaii 

Attorney for Appellant . 
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IN THE CIRCUIT COURT OF THE THIRD CIRCUIT 

S1'ATt: OF' liA\'lAII 

JAMES J . TA.MURA , ') 
) 

IR1~©[[0~~lt] 
Appe llant, ) Dl:C r7 192S ~:?o f • h-t• 

) 
vs . ) 

) State of Hawaii 

LAUD USE COMMISSION, ) LAND USE COMMISSION 
State of Hawaii , ) 

) 
Appellee . ) 

) 

S'l'ATF.riS tlT OF' THE CA~F: 

In ac cor dance with Rule 72(e) , Eawaii Rul es of 

Civi l Procedur e , Appellant makes the following statement of 

the case and prayer for relief : 

1 . That pursua:1t to Section 981I- 6 , Revised Laws 

of Hawaii, 1955, ,JAFES ';'M:t.JRA filed an appli cation fo r a 

special permit to subdivi de Lot 63, Panaewa House Lot s , des ­

cribed in Land P2~e r. t (Gr~nt ) No . S- 14,183, int o four lots . 

2 . Th e..'!.:: t", i-:, f\ ,~.'.leal arises out o f an App l i ca t i on 

for a Special Pe r nit ; and t t at this Appeal concerns the 

decision of the Land Use Commisst0n of thA State of Hawai i 

denying special permit . 

3. That Appellant contendc that the dcciGion of 

the Land UsP- Cor:-:r,1issicn , State of IIai,.; al:t , is contrary t o t he 

facts and the law . 

WEEREFORE , Appellant prays : 

State of J·awaii , in thG atove entitle(1 ca.se be reversed and 

set aside . 



2. That thi~ Honorable Court enter judgment for 

Appellant, thereby subdividing Lot 63 of the Panaewa House-

Lots i~to four lotr.. 

3. For such other and further relief as to this 

Court be dcerne,1 Just. 

Dated this -2 C ~ day of December, 1965. 

JAMES J. TAMURA , Appellant 

K., .~: . 
By ! r~rne;­

Pro fess ional Bldg . 
163 Kalakaua Street 
Hilo, Hawaii 
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I N THE CIRCUI'I' cour: 12 OF THS T~!IRD CIRCUIT 

J .A i'-'ic.S J , TA~mRA • ) 
) DE, ..,_7 1c .·-~ 

V r ,._, . . )) 
) 
\ !;.Cd€' <.1.t ; .. \~p,,: ._,;jvs . I 
) I.AND USE COM/v\lSSION 

Lft?,':D lJ~~l·~ CC:?,~:. :I~ -~~ l ( ,~J , ) 
State of rlS't•:aii, ) 

) 
) ________________) 

connect ion wi th the 1'\pi:,, eiil : 

1 . ~ )pell ,:,. r,t; ' :, '\ _·1 , i l .i. c -_,r ·i on for S-oecial rerr.:.it 

fi led on ~•1ay 1 1 96 4; ~ · ., c:r i :: t of the r:lnutes of the 

Pl8r:ninc· Cor.11.1is,-; :·. :.:, . 

19 65 ; n nc! the© _ . , 

.ovt.: - tnt1. tlcd 

Court £tnd Cn.w;c . 

and tnat of Appellee ( j r fl l e a) in 

6 . 'l'his Desi J:i',a t icn of Con tents of Re cord on 

,~ppcal to r·ether with nny Counter- Desi f:ncttior. file~ r1..1r~mrnt 

to Hule 72(d)(3), Hawaii Ru l e 3 of Civil Procedure . 

https://rerr.:.it


" 

Dated at Hi lo, IIawni i, this -- t/4 day of Deceniber, 

r:A ZUll!.SA ./\BE 
Att orney for .Appellant 

le :-~: ~,_. ~~~---=---~ 

PBOPR~SIONAL BLDG . 
163 Kalaknue Street 
Hilo, Hawaii 

2. 

https://r:AZUll!.SA


ORDER FOR CERTIFICATI ON AND 

STATE OF HAWAII: 
C.j-ale of \-lowoii 

LAND USE COMMISSION TO: LAND USE CO MM ISSION 
STATS OF HAvJAII 

Purs uant to Rule 72(d)(2) of the Hawaii Rules of 

Civi l Pro cedure , you ar·t: iiereby ordered to certify and 

transmit to this Court, wi ~hin fifteen (15) days of the 

date of this Order, or wi thin Auch further time as may be 

allowed by the Court, t he Pore~oin~ record on Appeal. 

Dated at Hilo , ;_ awaii, this .2 1 ct- day of December, 

19u5 . 

CJe rl:, Cj_rcuit Court, ThJrd Circuit 
.'1 t c1tr: of P.awaii 
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1N THE CI UlT COURT OF Tim TB D CIRCUIT 

STATB OF HAWAII 

c. . o. 1261 

J J . TAKtmA, ) 
Appellant. ) 

) 
V • ) 

) 
LANI> U SSIO, ) 
STA 0 I, 

Appellee J _________) 

CERTUU 

BERT T. KO YASHl 
ttom y eral 

St 
Iolaui Palace Grounds 
H lulu, waii 

tom ya for p e11ee 
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cue T or fllild) cucui, 

C. A. o. 1261 

J. TAKUIA, ) 
Appellant,) 

) 
va. ) 

) 
) 
) 
) 

---------> 

CD 

of the ta • La ae C l•• 

• her y c rtify that all oft •• tr-• 

low are the ter• •1 of c: rtifie 

r, ot o a •1 in the a tter: 

1. ppeUa t'• a pti tion for p 1.41 it fil don y l, 

t 64; tranac ipt f the mill ea of the flamaJ.ng C , Co ty of 

wtt, held on October 22, 1 6.5; 

Plama11a& C f.e•lo , County vau.. 

2. Tra acrt t of • bU.c hearing held 

talon of the ••1 • 

taaion, Co y of 

4. tice f A al filed in t a ve title Court a11 

C4 e (previouely fll• ). 

S. 'l'be Stat...- ...... of the Caae fUed by p lla t ill tbt. Court 

en C us (previoualy fil ). 

. Deel ati of C tenta of ord (nevloualy ftle ). 

7. taff repor , ated cember 17, 1965. dted xhlbit A, 

I, d C), d the report ted 'Ur n J>evelo t Isla of 

Ha 11, 19 •1963' by the tu y Bur au of th 

•• au it ed y th I.and Ua C 11 staff. 

https://flamaJ.ng


8. Findings of Facts, Conclusions of Law and Decision of the 

Land Use Commission. 

9. Answer to Statement of Case (previously filed), 

10. Counter-Designation of Record on Appeal (previously filed). 

IN WITNESS WHEREOF I have hereunto set my hand at Honolulu, 

Ha aii 1 this 20th day of January, 1966. 

~f>-~~MYir :a. THOMPSON• Chaii,(i1n 
State Land Use Commission 

Sub be and sworn to before • 
me th 20th day of January, 19 6 

~~-~-
Notary blic, Fi.rat Judicial Circuit 
State f Hawaii 

My C ••ton expire• 11 v1 Itr 



•

------

0 -
- Ft-ICIA.L tJ.3i, O n,u 

Date petiUo·1 and fe j ,:-ti,-:r1i ..i • • 

COUNTY OF .-lA'l1AII CorG'.lliss\o l . .. 
Da p~ti tion -\ s ~ c,PLAJOOH} A D TRAf'FIC tX,.fic1t55 o.g 

hoariug -~ 

J. i:~ 

(We) hereby requ"st approval for a Special Parmit to use certain p;.•o-;,~r:-r,y 

located at __f...:,~:~~.• ,_____,_, ut • 1 :in accorc'::incr:,----~~--
Hi t.h provisions or Section 9BH~ 6, Act 205 11 SLR 1963 f or t he follouing desc1':tb..-:?d uurpose. 

o ur te. 

t on us lot • 

r 111 n 1t. 
2-

.fet-i; tion_!:S interest in sub ,!!Ct .P.!.~~tz. r o co . 

f e~\~..n~r.!!....re. soq{~Lt2- r ~\!V~~ 
L,NOTE: The applicant must sho11 tha..t a.:,l of t11,.. follcm.ng condit,.olls crl.st~ l, th..ire 

are unusual or exceptional circumstances applying to the subject property, bu:i.l ' .._; o,' 
use which do not general. y apply to surrounding propertJ or improvemc"!ntc:: ..r t} ': ~ .• '.:! zone 
district; 2) that the unusual or excep ional cit cumstance v tlch app y tc •• ~ •·' . •ct 
pr operty, building or use arc, reasonabl nd proper &nd w-Ul not ::'lr.terJ. • . • , . 1 

mental to pubU.c health, sai.'etY.> morals and g n ral lfar ; no. wi.11 1. ~ ...• :·· • ~ : Lo 
improvements or property rights related. to pro rty in th surroundi "' ::..~ea; ;,. ':.' .. t th. 
strict enforcelllant or the zoning regulation w uld res,1t jn pr r.tJcnl di-::'f.1-:!u.t· - -
unnecessary hardship inconsistent ui th the intent and purpose of Act 205; ~nd 1 ) .. 't 
the granting of a spec.\.al permit v.UJ. not. be ctmtra.ry to he objectives oft;_,,. ·: .:•: 
Pl an or Plans of the State and/or County Gov~rnmento 

t , 

The application will b3 accompanied with a deposit of.--~~: ___ dollars w cover 
publication and administr· tiv~ costs and a map of t~ area proposed foY" ch.?.n;,;e, 

Signature __ ( ) J •·----· ___ 

A1dress 
Telephon ______________ 

!~~s--~~c~-f9.~9_{{~£ta_l-11s..! 

The property i s situated in a(n) District. 

REMARKS: 

https://ctmtra.ry
https://spec.\.al
https://follcm.ng
https://e~\~..n~r.!!....re


COUNTY PLi\NNING COMHISSION 
County of Hawaii 

Hilo, Hawaii 

October 22, 1965 

The County Planning Camidssion met in regular session at 1:12 p.m. , :., t!1e 
Conference Room of the County Board of Supervisors, with Vice Chairman \'la1,.cr ·.1 . 
Kimura presiding. 

PRD>WT: Walter W. Kimura ,\DSI:NT: WUHam J. Bonk 
John T. Freitas Robert n. Yamada 
Hiroo Furu)"a. 
Kenneth Griffin 
Isar.u Hokama 
Hasayoshi Onodera 
Robert J. Santos 
niward Tori.a.no 
Cirilo E. Valera 
Raymond H. Sucfu.)1 
Philip I• Yoshimura 
Harold E. Oba 

!tobcrt Uagner 
Jack Kobayashi 
Fred Ilayashi 
Jack nryan, Honolulu Star-Bulletin 
Don Miller, Honolulu Advertiser 

HINUTFS The minutes of the meet ing held on Septcn1 ~: ... , ].965 1 
were approved as circulated on a motion c: 

Hr. Griffin, second of Hr. Toriano, and carried. 

SUDDMSION On a n1otion of Hr. Griffin and second r,f ; .•. :. :: ::.~.tio, 
COUIITTEE REI>ORT the CO!llllission voted to approve the repo:-t ':'·: t:~c 

Subdivision Cal:Ed.ttee of October 12 with ~-~ 
withdrawal of Item No. 13 and deferred action on Item. No. 2 until the a.1•r:Lv,.:1. c,: 
the subdivider. 

DISPOSITION ON APPEi\L The disposition on the decision rendered by .ktlgc 
LAND USE CCl-.lMISSICN Felix was next considered regarding James Tnrura. 's 
SPmL\L PElU.tIT appeal frau the decision of the Planning Cc•.:-•is~ion 
JAMJ:S J. TAllURA denying a special pemit under the rcgulot ion~ cf 

tho State Land Use Co11111ission to subdivide l. 9G-acre 
parcel into 4 lots in an Agricultural District. 

The Acting Director explained that this case was appealed to the Third Ci:·cuit 
Court. The Court rendered a decision that the Court finds undor tho fact:; of tho 
law that the then Planning and Traffic Colnmissiqn should have granted a spcdnl 
permit allowing or authorizing the subdivision on the basis that the State ~;.n 
selling the land included conditions for the subdivision of said land. Thc:y:.':):'c , 
the Court reviewed t110 case from a different standpoint than the Planning c~ , i "~ fon. 

The Acting Director further stated that the decision says that t he !':1.~: i·i,: .: 
Cor:mission should have allowed the subdivision, and the Cocmission can cHl!,.";.' 



reaffirm its previous action or approve it, and forward it to tho Land U3o 
Cor.u::dssion for ratification. All matters denied by the Planning Corernis:::lon b~c...:,:::.cs 
final. If approved by the Planning Commission, it nmst be sent to the Land l!Hc 
Cotllission for approval. The State Land Use Camnission is infomed of the ;:-;. ;,:;or .. 
The Attorney General's Office has tha decision of the Court and is nwaitini; t:!o 
PJannjng COJZdssion•s decision. 

Hr. Griffin stated thn.t he would like to be excuseJ from voting but he ·,;.)~tltl 

like the opportunity to speak on the matter. He mentioned that his company w;• s 
involved in tho original sale. At the time this property was sold to Nr. '.i.';:-.! ~T-'l , 

there were throe other people who wanted to go into this. The provisions in <;'.;1.) 

Land Patent allowed further subdivision. They went to the Planning C~1issi0n :-.rid 
talked with the former Director, Hr. Kasamoto, and was informed that they cei~ld 
subdivide under the existing Ordinance into 7,500 square-f'oot lots. They ~lkcd 
to the Board of Water Supply and was informed that they would put in a watcrlir.te 
to tho second incrcaent of the Panaewa House Lots. The problem of the people 
involved was that they have .signed a.n agreer.mnt among thems0lves to purchase tho 
lot and allow one of them to build the house. Then came the I:and Use CoomissJ.on 
L'lw which zoned the area Agricultural. 'If the CO!!!llissicn allows this, 1:hey should 
allow the others. Dvery case should be looked at on its o\-m merit. In this c:.i.sc, 
there was no subterfuge and no run-around. This ti·ansaotion took place 11~:c..·c tl!c 
Land Use Law and this was their intent in the very f!rst pl.ace. This is th.c r~ason 
why the Court asked that the Ccmmission approve this. Mr. Griffin ask· tllut tho 
C001l1ission approve it and send it along to the Land Use Conmdssion for their 
disposition. 

The Acting Directer pointed out ~ t the staff disagrees with the doc:Lr.5.C"'il 
of the Court, but tho County Attorney feels that the Court reviawed it in. the 
proper light. He then read Section 98H-6 of Act 205 under Special Perm.it. :::.:1,c 
county plann:lng connission and the zoning board of appeals of the City an.1 ~:... :·:·.ty 
of Honolulu may perr.lit certain unusual and r sonable uses within agricultt::.'clY. -:.,:d 
rurol districts other than those for which the district is classific. Any 
person who desires to use his land within an agricultural or rural dictrJ.c '; -:-~·\-.•1' 
than for an agricultural or rural use, a the case may be, m:iy patition ti.:e •• .:· :~ing 
cont:dssion of the county witltin 'Which his land is located or the zoninG '_.c_ :•:;, -..' ~­
appeals in the case of the City and County of Honolulu for pemission to ~1,;t ·:.: s 
land in the canner desired." The Section itself pertains to U30 of tho J.rm< :u; .1 
thnt the staff contends that a subdivision is not use of the land. Th•~ s '.: •.\­
revie\lcd it in the light of what the law allows. The State should not ar:c:.. -:: :.~:. 
ordinance such as this Land Use Law that vould prohibit wiki.t was originaJ.Jy ,t'i1~1,""0d 
in the sale of State lands. 

Mr. Griffin added that the crux of the whole mn.tter was the intent, ;1hielt ".-:as 
originally to split the pa.reel into 4 lots. This is not sooothing that happ6ncd 
after tho Land Use Law was passed. It uas something that they had looked il1t.:;. 
Tho a.nswers were given to thei:i allowing subdivision at the time the lot was 1?·,ught. 

The staff reported that there are others awaiting the outcome of this f, ce. 
Tbe staff furtber reported that in rev ewing the State subdivi::Jion applicat·1.:,'s 
with the Cor.mssion, this parti~ar pArcel -was never brought before tho Ccm.ttlssion 
for final approval. of said subd;ivision by tho State. So here again, there ii. .:i. 

discrepancy. T'ac owners who bought this land are owners in cOJ!lllOn with the ']tn.tc. 
The staff in conferring with the County Attorney on this mattor learned that the 
ow11ership is now suprer:io after so oany years. The Cca:dssion should h-:.-:c :-;to;,:·cd. 
the sales of the land. Since the subdivision is now recognized, the q;.1cst:..:·: :. ~: c-~,~.d 
be r.ioot to bring up this matter at the present time. 

https://originaJ.Jy
https://CoomissJ.on
https://watcrlir.te
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Hr. Santos suggested that t10re tioo be given prior to disposition ~Jo th:.1t 
the ttel!lbers will have more ticlo to read over the Court• s decision ;:?.nd t'ar.1i:.:; "1':~::c 
thcr.isclves on tho wholo case. 

The staff rccOlilllCnded immediate action on tho case since it has been l·cJ.c: 
up for so long. The staff disagrees on the decision of th3 Court in this ca:;,, 
but recCllllleDdod that the application be approved on the basis of the Conrt':J 
deoision and that it be forwarded to the ~ Use Coa:dssion for them to t a..~c 
up on the State level. For tho Planning Commission to deey the application 
at this tino would only ond up in tho same Court. 

Hr. Ilokann moved to rccor:100nd approval on the special pemit to al.lc,v 
subdivision into 4 lots of a 1.96-acre parcel and forward to the Land Use Ccr :,1ission. 
Tho cotion was seconded by 11r. Furuya. 

The votes were recordod as follCT.ra: All ayes with tho exception of 
Hr. Griffin, who abstained. 

PlIDLIC Hl~ARil-lG The meeting was recessed at 1:35 p.I!l., t n c c~~i.:nct 
4 public hearing on the request of Kohala Stu.i.::.· 

Cor.ipany for a variance to allow· the development and c nstructicn of an ec!<l5.tfonal 
office spa.co for the Koh.ala Credit Un.ion within tho Koh.ala Sugar Agriotltut·a1. 
Office nuilding., situated in Ilawi, North Koba.la. 

The meeting was reconvened at 1:40 p.m. 

2. HOLUALOA 4T!I, NORTH KONA Final plan approval of the p oposed 11Ko,::t •~ 
aomnT H. YAMADA View Lots.," Increment 2, being a po_t.i..,:,n ,.,f 
THK: 7-7-04 R. P. 72891 L. c. A:.-1. 7228, Holu.aloa •~th; :·c:.-t '• 

Kana, Hawaii, into 42 lots all over 7:500 ,: ~": -~-..:: 
feet. 

The roproscntative appeared to reque t that the Cor.lllission con idc:· ~l :. --:~ c;t 
County standard pavement instead of tho 2O-foot County standard pavcr.:c.r : :-,:: 
required by the C<mn:i.ttec at last month's meeting. 

The staff reported that this subdivision involvos four increment ::: ; '.;,· .·:-~·, 
the subdivider applied for preliminary approval for Increment I only. ,i '.:. :.; ,,·. t 
tinic, the ordinance required a 16-foot pavement. Subsequently., tho ordiI::-:1·.~c has • 
been amended to require 20-toot pavement. The consensus of the t-ieml,c:-s ,!:' ~ ;;::~t 
since the entire tract uas not granted prel:iro:fnary approval, tl c subdiv.~1't: :' :;'.1... uld 
be required to construct roadways to the 20-foot standards. 

'l'he representative also stated that this entire tract of land has b~c: : :; .:il~ 
under an agreement of salo and that the entire layout of the road const.Tu.ction 
ha.s been based on a 16-foot pa.v01?1ent w.icl1 would impose a hru.'<lship on the 
subdivider who has quoted construction cost on the 16-foot pavement but uho 'i,-...,uld 
be required to construct to .20-foot pavemcnt should the Ccmni.ssion rcquil-c ~.-;?1:i.c .. 

However, since the whole tract of land was not approved for prel.:l1:~?..1::;:::: 
approval, it ·was the consensus of the raombers that the! subdivider shcul:J. :· ~ :: ..-:c 
taken it upon himself to asswne that the entire tract vould be required ~;· -~ 
16-foot paver.icnt. 

-3-
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___

STATE OF HAWAII 

DEPART MENT OF THE ATTORNEY GENERAL 

Memorandum 

From ____ Roy __y .___ Takeyarna_ ·___________________ Date November 10, 1966 

T O __ _____ _Land___Use __ Comrnis s ion ---------------- ------------------------------- File No._ _6_5_-_2_l_O__R_YT_:_p_y____ 

Subject _ _,____Tamura __ v •____Land _ys_~ ---~-~_mrnis s ion_,___ C •___ A. ___N_o_._1_2_6_1_________ 

------ --·- ... ···-··········-····-·····--·-···-··-·-·····-··--·--········-···-··-··--··-·--······-···········------------------ ------
HAW ' N P RI NT I NG 

The attached memorandum is for your information 
and files. 

TAKEYAMA 
Attorney General 

Attachment 

/m@:©rn:UWIEID) 
NOV I'/ 19G6 

State of Hr.w...,jj 
LAND USE CO!~'AiSSION 
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C • A . NO . 1261 

IN THE CIRCUIT COURT OF THE THIRD CIRCUIT 

STATE OF HA.;-JAII 

J . .fSS J . TN-URA , ) 
) 

Appell nt, ) APPEAL FROM DECISION OF 
) THE LAND u~E co~~USSION , 

vs . ) STATE OF WAII 
) 

• ND usE cor.-..A_ss o , ) 
State of Haw 1·, ) 

) 
Appellee . ) 

) ______________) 

MEr~ORANDUM 

I . QUESTION ON SCOPE OF REVIEW 

s ction 98H-6, Revised aws of Haw ii 1955 , as 

prov des in part that: 

"...Wit in forty- five days after receipt of 
the county gency 's decision, the commission shall 
ct o approve or deny. A denial either byte 

coun y agency or byte corr.:niss·on, as the case 
,ay be, of the desired use shall be appealable to 
the circuit court of the circ i in w· ich the 
land is s uated and shall be made pursuant to 
the aw i rues of civi proc ure." 

Appellant contends t. a the above section affords 

im a tr al ovo. 

We disagree. 

§ 25.3 5, it :.s t ted t:~t: 

.. ~:. rr;os jurisdictions t:-__ ::,:; :..;; 1.0 trial 
de r.-- ✓O o~ a judicial revi -w o=, o..: -1?? ~l from , 
t~-;.e c..-3cision of a zoning boar z.::; -co pernits , 
variances, o co. forming ·s s, etc . " 



In People v. Walk~ , 26 .E . 2d 952 (N.Y. 1940) , 

the building inspector refused to gr nt a permit to cons ruct 

a building wit as tback of o ly 6 fe t when the zo ing 

ordinance requir d a 10- foot setback . 

Th owner appealed to the Zoning Board of Appe ls 

for a 4-foot var·ance on grounds of unnecessary hardship 

and pr ct cal difficu ty . Af er rig the appe , t 

Zoning Boar upheld the decision oft e buil ing inspector 

and denied the variance . Th own r peti ioned t e Special 

Term of the Supreme Court tor view the decision of e 

Zoning Board . The pries then stipulated tha the issues 

be heard and tennined by n official eferee w o proce d 

to h ar the case de novo . The referee or er hat the 

b ilding perm t be granted and the decision of the Zoning 

Board be reverse ~. 

Fro. th -t order ~n peal wast en to t~e appellate 

division which reve rsed t.e order of the referee and co -

firmed the decision oft e Zo ing Board. The °'1mer the 

sought reversal of the order oft e appellate div sion . 

T~e Yor· court of A peals, in ff'rmingT_w 

eci ion of the pp~ l ate d vis'o , st tat: 

II .or cessary 
im?lic t •on =.ay t' .e Specia... 'I'~rr. ~c , try c::.nd 
deter.nL.e t .e :..ssua 6.e novo wit· o t r aard to 
t e proceodir.ss he:. , testi ..o-:-.J cision 
of t . :Soar.:: of Ap~.,c2. s . " 

177 N.E. 3 3 ~ - Y. ), sil. ilar caoa involvir..g d ·ni 1 of 

- 2-
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1/
var'ance fur hr stated that: 

"... Although authorized to take tentimony , 
t .c powar of the sr~cial Term ~a3 l'mitcd by tl 
statute to rever~e or affirm, holly or partly, 
or to modify the decision brought up for review. 
ro au .hority was c &.fcrred to try the issue of a 
riaht to a 1arinncc of the zon.'na ordinance de 
novo or to substitllte its judgm~nt on t1e merits 
for that of the boc1rd ." (E:raph sis dde . ) 

Ac s Lore a·r ctly in poi ton whether righ 

to appc 1 entitl an app lant to hav trial de novo is 

School D1str1.ct v. Callahan , 135 A . L . R . 1081 (Wis . 1941). 

I t ..at case, t e State Superintendent of Public Instruct on 
y 

d rected t e consolidation of certain school dist ricts . 

Appellan app aled the Supcrin endent 's orde r and 

argue , amo g other things , that the trial court erred in 
11 

refusing ppclla ta trial de novo. The Court rejected 

app 1 nt ' s argu.~ent bys atin tat: 

". . . 'l."'he terr, ' appeal , ' as used in sec . 40 . 30 
(6), Stats., withou specifying th nature oft e 
proceedings ther~on, does no imply a trial de novo . 
In aut orizing an ppeal to a court from an adminis -
t ative officer's dete~,nination , the te is used 

.!/ m c o~d nance i volv~d in t:e Co ell case, relativ 
to review of the d~cision of the oard of Standards and 
App ls by tne Special Tern oft e Supr me Court, is t e 
same as in Pem:,le v. Walke . 

y Section 40 . 30(1), Wiscon5in St tutes 1939 , authorizes 
t cs ate Superint nden to conso date istr c~ with valua-
t ons of 1 ss ta $ 00 , 0 O. 

]./ Sectio 40 . 30(6) provided that: 

~e ake:i :.:::.:0:-:1 ~~y &~c·sion of t~e 
said witnin t~ir~y ~~ya f_om da e of 
said decis'on to he circuit cou. of y county 
ffect " Emph sis dded . ) 
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~:: th2 :::- strict.Jd sense t11at h court is 'to exercise 
-~s a~propr ate Judie al power in rcspcc to acts 
'one y the (adminis rativ~ tribunal] in excess of 
[its] potter , or i t o unla,wful abuse of thc1t 
pc 1er.' ~•1oyni an 's Appec.l , 75 Conn. 358, 53 A . 903 , 
904; Bo-rd of Finance , etc., v. First ank, 
71 Ind. App. 290, 12~ N.E. 768. If the Legislature 
inte .dcd to provide, s appellants claim, for a 
trial by the court of all matters involved in the 
propriety of the supc.i~ cndcnt's orders, so that 
the court's poi-:sr wo ld ba as broad as that of 
th - superintendent in ordering the consolidation 
(i .stead of ·n ending but s~c a review of the 
qucDtions of juriadiction ad abuse of power as 
could be had on certiorari, which was held proper 
to review the superinte dent's order on an appeal 
froill a town board' or~ r, -- St~te ex rel . Fest r 
v. Grah~, 60 Wis. 395, 19 N.W. 359), then th'-3 
provision aut1or'zing the appeal would be in viola­
tion of the r le that prohib'ts the exercise of 
legislat~ve, ex c~tive or acministrative functions 
by the courts. }.s t:-J c~·a i United Shoe i,Jorkers , 
etc ., v. Wicco~~i~ ~~~or Relatio.s Bo rd, 227 Wis . 
5 9, 57_, 575, 279 ·-.:, . 37, ~o, 1t·:-... 11c there has 
been a de~.:.:. t re n .:.2::y way.., .::::oi:'.'.! t· c doctrine of 
the sepz.z:-:... 0..::io. of pO'i..~rs, • t :.-._- no~ yet b en held 
t 1at a col!:. t can xc.:c •:...,e th~ _-;;o .-..:::-a co ferred 
upon~: acmini trnti c ~senc 
ju gm~:1t for tbs jt:dg:-:,.;:..:: of -c:~0 aC:...:... s-:cativa 
age .cy. ~ is soc ~&r ir~G n ither 

rgur,ont cit · t •o o 
it o I II 

In t e instc. .t cas Se tio 9 ,.:-6 ,.era y rov d sI 

that th - L d se Co::r.:~iszio. 's cis'o "shall be ppealable " 

to t e circuit cou..:-:: ..... 1:.i.c•. he s situated. We do 

ot thir-.k t1 t ,
I.. 
_~ 

- for-sgoir:.g an age ev nces legisl ive 

t . to a p a ·-r-'al de ovo . Even if "t i , 

such a prov ion ould be to t ck on grounds t .a 
y 

th~ courts C nno - xorc s legis a vc a d executiv f .ctio s . 

y ..r. . Jur . 2d, § 702 , i is stated th a mc:::-e 
provizion for appeal 02s not ent~tle a party to a trial 
c novo on t e ground o~ constitut·o al limitation upon 
tr:.e j udici 1 powers of ·..:~.-= court in review of action of 
~ Ti'nist tivc g c· -s . 
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The scope of review, in a situation l1here the 

action of an agency is an xerciso of delegated legislative 

or quasi - legislative power, is different and in some 

re pects more limited than where the action is quasi- judicial . 

It s stated in 8A McQuillin , M.unj_cipa l Corporations , § 25 . 334 

that: 

"Judicial power to review administrative 
action in zoning cases embr ces that minimum 
judicial pow.er of review of all administrative 
action, inhere~t in courts under the doctrine of 
separation of powe r~, and it erribraces beyond 
tis sch power of judicial review as is provided 
for by statute. r:: t t.:;.c e xtc n of review and 
inquiry in purticular case s depends , of course, 
upon issue s of f ~c~ ~ ~~ "PP-ic~blc law properly 
brough b · fore ·i: ..e court. ~~D frequently observed 
by tho courts, t h- dccis on in e a ch zoning c~sc 
deper.da o~ ::.ts o··,::i f ;;_cts. XY' oti"('!r words, the 
SCOP"7 of ·j ·dicj 2.1 ':'f'!Vi-:~-,1 2.rrd i;:-~("{Ui ry :!..s l ir.,i t e d 
t o •l:."'··i::'1 :r -th~ c -; .: •::- ~-i -'1t •,--;:!"\ o::: a zo1 j_nq boar d is 

2'::l,;;~ of d:lscr~tion 
And the review­

ing co.:.z-t i ..... ::'8qu::.:.:.··.d to co:c.... i c'.c r the evidence most 
f vor~ to th~ c.:~.:is ion o -~ ·..::~c oning authori-. ,., .tis. ~ ~ . c.,_..::... } 

..s . 2d 97 (1956) , 

the Zoni :ig ::.o::.r of ;)c.pp ~ s de::i c! ;,.:::ti o er a variance 

to pe.i..a. it r -ction of reside tial 

distric . T..e potitione appea e th d cisio. to the 

cour a~d rgucd, .,.ong ot r t in.gs , tha he w s entitl d 

,.,..to a tr do novo. ... 

Zoni .g :.:;o;:,r QilGd to g·vo reasons for i·s d c'sio and 

sine i-.: -r:::lde o fin i .g-:::; of fact, but rejected pp llan ' 

it ha righ to i.troduc pp ~ nt ry 

~vi e ~•._:...., ~ - for • h court and ~t:..;: d that: 

11 'Tl:c ~1er is to be l1::::cd c utiously, w th 
-x::rc~. a care where t.ncre ppears to ~ probability 
th t t cffec oft ddi on 1 testimony , if t 
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is received, will be to show the ruling complained 
of to be wrong: and, when the whole case cones 
to be decided upon the new testimony and t"he old, 
the coi!r-t, even t en, is not to put itself in the 
pooition of the board, is ~:)t to subs'· itute its 
ovm discretion ~or t1~t of th~ adT.inistrativc 
agency established by the statute in a situation 
where the exercise of discretion is possible.... '" 
(p . 100) (Emphasis add d.} See also 
SA cQuilli , Muni cipal Corporations , § 25 . 337 . 

n 2 Am . Jur . 2d, Administrative Law , § 612 , it is 

s ated t .a : 

"T e cases are legion which stress t ..e fact 
that the function of tbe court, or judici 1 rev·ew 
of t.l:. action of administrative agenci s, is 
limit din scope and the range of issues ope to 
revie'!:1 is narrow, b,2 ing limitcd to judicial 
questions, even t:.oi.:g the statute provid s for 
review o t~e l&,;•1 a .. c t. e facts or a trial de 
novo, or for a su~t tot st the validity of rules , 
r gul ions, or rders. ~he scope of review is 
not the sar,c as U?On review by a appellate court 
of a judg~e .t of a le ·1 r court. . . . " {p . 452) 

t .e instaht s~tuat·on, the Land Use CoLmission , 

.ereinaft _ ref rrcd o s t o ..Co:!>.:::· ssion , " h s exercis d 

its deleg tcd quasi - egis ative zon· g funct · on in denying 

fore .us t; :::-e m • n.:. •..~l. and :. ·mite • accordingly . 

T:e cour ca.~ot s bst~t e its judgm for th t 

of the Co~.issio~, ~o pu ·s lf int e poi ion oft e 

Co . izsi.o . T:.c rev ·w s· .ould be o the record n • inq ry 

i i C to W t ... Commission was reaso ab 

rbitrary , c·pric ous, a se of ~iscret·o or is i Gg 1 
!ii 

r:::or. 

!;u' Sect~o~ 6C-l4 relative to judic'al review of contest~ 
cases ... er the ..-::::..w;:;.ii Ac~inistrative Procedure Act provide;; 
t.:1a.: ". . . t .. e ;'0 1i ,,.. • shall be conducted by the Court without 
:::.. j u:.-y .::~ 91::;ll ··n conf: r~d to the record, exceo ... th ... r..:::! 
cc:se ,.yf" re a tri:1.l de rovo . . . is orovi.ded by law . . 11 

7--~-c~s -~c· ~ )..:., ..u.!:-' ..~~ - C,.\..,;. • 

Si!1ce th .!.c:.w does no grant appellant .. a trial de ovo, 
·t:.e ::::-evi ,, should be li. ted to the ecords 3ubmitted to t is 
Co·rt, unl s appellan· c n ~ ow alleged irregularities in 

b fore h Co. il'nissio nots own in the r cord . 
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""he record is replete w'th evidence that supports 

t e Commission's decision . No subs antial evidence have 

been intro uced by the appellant to indicate that the 

Commission's actions w re unreasonable , arbitrary or 

capricious . The burden is on the appellant to prove that 

the Co:nro.ission erred . Having failed to do this , this Court 

must affirm the decision of the Com.~ission int e light of 

videnc submitted. 

Sectio. 98A-5 p::ovidcc • c:t certain "unusual and 

reasonable us..::s" may be p0· ... • tt within an AgriculturalC c. 

District . The Cor~~iss ion, ~y U-d .24 established standards 

in det rr:? •!ling "unusu.:...:.. z..:.:.:i z-easo::-.:...cla" ses . Upon hearing 

t e case , it found that a- Gllant f~ile~ to meet the 

standards (See Findings of ~acts a~c Conclusions of Law) 

set forth in ule 2 . 24 . 

The appellant i:.'1troduc ~ i:.·.::t - ~ er no evidence to 

support contentio:.1 ·c::.:..t t .e proposed .:_3 unusual and 

r sonaale. His ma.i:.-1 argun;ent was hat t~.e • ~~1.:i should 

have bee. zon d Urb,:m rat:.er tha gricultural sine the 

land w.:1s sol for res dential us an · further because of 

t.e provisions in t.e Lan Pate Aw · rd . This arg nt , 

ven 'f ·t were valid, does not mact t::.c test of "unusual 

a.d rcz.sonable" use as required un·ar ule 2 . 24 . 

Mor over, the :-::...,:,•1ai Cot:.n ·y Planning & Traff· c 

Co~-.:;...iss::.on and the Cor:-,is::z::..on a c bob concluded that 

....,t:.:::div:..sion of land for rcsidenti use is not "unusua 

~:.d reasonable" within an Agricu ural District . 

n t·e ight of the lack of evidence supporting 
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a .,pel unt' cor.ten '· ion nd in t .c light of the findings 

made by t.e Commis ion , this Court has no recourse but to 

af irm t deci ion of t .·- Co . isn io:i. 

I -. QUESTION ON IMPAIPJt,ENT OF CO!?rRA.CT 

Appellant contends tat by the tenns in Land Paet 

Award lo . S - 14 , 183, he has the rig t to subdivide is l and 

i.t o f our lots to be use for residential purposes . 

Perine .t provisions in he above - mentioned 
§/ 

instrument provide that: 

" a} T:-ia 3hould t}1e Patentee, or ny assignee 
of his , desire ·:::o su:::iC:.:'..v..:. c sz.id .....ot or a:iy portion 
thereof, eac: su1xi:. i.li:::::..0:1 sL;:;.:..l co11£orm with the 
minimum spcci:.:.:!..cc.:d.c:nc c..::ld :::/..::::.~:.d(!.:ds establis ed by 
the -.awai • ·:.:i.:affic &::~a PlannL::.g Cora..r:iission , excepting 
that said lot and. c..:c:1 2dd •ti0~a· lot crea ed as a 
:::e::;ult of sa c. su.:;d:.. v .:. sion s:~2- co.1'ta.in an area 
of a Lec:::.-c: lJ, CO s.::uclre feet, or ·che ninim area 
requi=Gc by sai ~ Pl ing Corr... is ion , w:ichever is 
the a::Gatcr, . . . . 

''e) That t:e ~~a .c~eby co~v~y2c shal l be 
used for resid nee pu:c oses o ..ly for a p2riod of 
ten ( 10} years fro.. he date of issuance o::: ·en.is 
La~~d Pat nt Gra~.t . . . . " 

Appe lla..Y"?.t co. t c:nds that the s ate is bound by 

the above provisio~s so th&t any action t o the c ont~ary is 

i~pairi~ is rights . 

we think tl~at ap::,e llar: t 's 2.:rgumcn is wi thou 

m i,.. . 

The Lan· se Cc:-.J1~issio!--:. ..:..s a public agency vest 

with au hority to zone ~:l lands within the State (Sectio 

Purs ant to sue 'l elegate ~ ~:)O ,1;ar , it placed appe llant's 

_.::.:n.d within t'he Agricultural District , pro· ibiting him fro 

subdivid'ng his land i. o smaller lots. By this action, h 

co~tcnds that the State .as impaired its obligations . 

§/ S.:i.nil;:i. p::ovlsions appear in the Spsci 1 Sale Agreem n 
a~ Co. itio s of s · e - stru.us .t . 

- 8-
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On this point, Bassc~t on Zonia (Ch . 9 , pp . 184-

87) states -hat: 

"Co:itracts have no place in a zoning plan . 
Zoning, if acconplishe~ tall, must be ccom-
plis ed lli~der the police powe_. It is a form of 
regulation for corc:>.1unity w.zlfarc. Contracts between 
property O\'mers or bet,,..~en a municioalitv and a 
pr01:,,3rty o~.""'.': .. should r.ot ent~r irto t't-c enforccr:i~n 
of zoninq regu:l.ct..i.or>s. * ·~ * The r ,unicipal authorities 
enforcing t ... a zo~ing regul~tio~s have nothing whatever 
to do with private rcs ... .:-ictions. Zeni g regulations 
ar.d priv~te res-rictions do not affect e~ch ot er . *** 
-tis obvious t~~t tho zoning and the private 
restriction::, ar0 unrc • ·-cd. One is based on the 
police poi:Br, t ...c ot}1~r on a contr~ct. The munic • -
ality enforce t~~ ~c~e= ~y ~c=~sir.g a building 

permit or ousting ~ no~·.co::::'.:or.t:ur 1se . A neighbor 
having privity o~ ~:.:.:.:.'"' c~~c::..:c..s ;.:_:o latter by 
njunction o= ~~ ~ct_o~ for~:~~~==·~** Courts 

i tryi .g 2. ~c~ ..::.~-s c-...:;,:; wi:i..... 1...,_\:.L..::.:::.i v exclude 
evidence of _:._:...7,:..:.:-..: ::- ... s ... i-::: ...0._::, , ~::::C: =-~ trying 
u p:::::-ivatc :;.-:,_,:,·cr.:..c·:::..o.. case i.;·.::.::..:.. ex.c_t:.c.:8 evidenc 
of t e zcr:::.:.:-; ~ 'l':. ..:.s .:.s do:-~-:: c::-_ t:.~ g n • s of 
irr.rrat r -~ :.ty. " ~::.p~"1as i.:; a ced . ) 

... s 67 Pa . 1955} 

th to gr nt v r :::c8 to 

plai tif:.: •lichen"'r to bui d a st.ore on a lot zo c, as 

"C" cs.:..· c::1.t.::.a • Ee a;?;?\J=.:c •he ru i g to th · Co ·c of 

Co;;-_..o: ?le s w: .:..c:-. ~ isrr:..:..;::: d t s ppeal s ating t . - i: e 

zoni g or inance b t w-s 

b cauz3 of rest::.::..c'.:::..on n t ...c de w ic prohibite t 

e ection of store . 

The Co rt ~ffi::::-:.c- t .e ~ction of th Board of 

A j t:st~ent in der.yi:.-:g •..::.: varia.:.ce bu state 

"T.~ rc2.::::0~"1 tht:s :e-.s s.:.g::.,3d for the court'.:: 
c.:..:c is ior:. \· ~s :7..::...: a i.:..li c:.:.'"' . Zoning lau.., ar 
..,::~:;c'.:cd under t1:z pol.:'...ce pc\,Zr in the interest 
of public ~ .-3~:'i.:. , safety an welfare; they .:? 

r.o concern wnz:.tever wit :i b~ilding or use 
res r:ctio.s contaiLe ~ i i~Gtr ;ants of title 
ar...d \•1hic are crcat~" 1e ely by private contracts . " 
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T..e Court fu_ t: er state that: 

"The f::.ct that there were '!:>uilding restr.:.ctions 
in the deeds was ,:;/:i.olly irrzlovant in the ppcal 
before t 1c court on the question whcl.1 e r a vari• nee 
should hc:.v boe.. granted by t' .e oa d under the 
zoning ordinence. . . . Accord:.ngly it has been 
unifo:cnly t1 Mt ny cons ideration o~ building 
r es trictions placed upo t he property by private 
con·r ct has no pl~ce i to proc edi gs under th 
zon::.ng law.3 for building ennit or a varia ce . . . . " 

In Reic ..elderfer v. Ouinn , et al., 287 U.s. 315 

1932) , Congress directed the District Commissioners to 

rect a fire engine house o. la.d p rchased previously for 

park purposes . Adj ace: t landow..srs objected, among other 

hings , th t fir - e .g ::.. · .e . o s is not ponnitt d wi hin an 

area zo 0d for p~=~ ?~~~occs . ~c s pr -rrs Court rejected 

" . zo. ing- res·ulatio:'l.., a:.:-c ~.ot contracts 
by t r..~_ s;ovGr .,ent . d :ay ' 3 :.:odi:::..0 bJ Co g ess . " 
(p . 3~.:;j 

sx:e 11 v. G,··1.son , 37 .2 223 ~a. 958), 
V 

invo nfo c :rr.e .t of c.. ::est_· ctiv covcna.t, t e 

Court c~e~rly pointed c~t tc~ d'iferanc~ batw en a oning 

" . ::t .:.:::: to ::ie obsc::::-vcd, however, in t .is 
-~spect th~t ~ s~- £ o~ dif£0rc~ce separates 2 zo g 
::.::.gul~-ion ::::o~ .. ::. c0v'"':1:m c::;tr-ct on . What 
covenanto_ :::.::c:i.:::.c....:.ly dc:-.::::.::tlo of t e person to 
w:ic.-:1 r..e s ~-;, ::-..:.:: p::o~J::rty l. s ..cthing to do wit 
w::-..2.:t t:1.e co:- ...:.:.:-:L:y, t'nrough :n"-!nic:.pal regulat • o , 
· X ts of v~:. :::7 p::c p .... ::-ty ow.:.~ ::. " 

de byte Dep~rt,ent of Land d 

1/ Res trictio~ i. t r.e instrur.:.e t of conveyance 
~=ohib ite t e d fenda fro,. ng buildi g for tit 

C • 
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Natural Rcsou:rc2s with the appellant, if any, relative to 

t~ use of the latd in question, shou d not restrict the 

zo i~g power veste i the Commission . To give effec 

to such restrictions would defeat the objectives sought 

nder the Land Use Law . 

Moreover, we fail to see in what manner appellant 's 

rig.ts would be impaired . He is presently using the land 

for res·dential purposes as specified in the Land Patent 

Grant . The Commission is not prohibiting him from using 

the land for his residence. Tl.e Commission is, however , 

rest icti~g i fro subdividing is land into smaller lots 

to be sold or giv n to o~hcrs for =e3idential uses . 

vested right to s :bd::::.v:..d.a the L::.::"_:::. The :~revision in the 

Land Patent vz.:rd prov.::.c:es th2.t: s'ho, ld he "c.es ire to 

subdivide said. o-c" .:.t s!"!a .... l co:n:Eo:::n to the !-ninimum speci -

fications a~~ st2ndards established by Hawai: County or 

10,000 sq . f-::., whic .ever is greater. 

We t~in. t~at ~his provis~on should be construed 

to mean that he may subdivide t .e ad provided e meets 

zoni:1g re ·uireraents in effect at the time e subdivides 

the a:-i . 

Said lad was districted Agricultural by t .e 

Corr.miss:;_o:. ~1:-:..:::n . e propose to subdivide the land and is 

prese11"t:i..y ...:.::....:;tricted the sa~ . T us , under t e Land Use 

Reg _a·:::.o:;;.:;, appellant is pro ..:.bited from subdividing th 

a .d . 
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AppeL.ant a::gues t a·i: by the provision in 

Land Pate t Aw~r, can only us th land for reoidential 

p rposes so t1at t action of the co, is ion in zon ng 

t nd Ag cultur 1, is nco siste t . 

We do not t ink so. 

Chi an of t'e Dep rt ~nt of La 

d -atural Resources (so p-ge 6 of h Lan Use co ission ' 

minu~es t d 2/ 7/65) ~so ate tat said provisio dos 

o· pro~ ib~ - ap s 1 nt fro sing t.~e lan for gricultur 1 

s s an hat: t e p ovision i -~~ inscrte to restric 

ant ro using the a~ · for .·gh~r ses o ly. 

he r co i .d..:.c.::._zc th:?.t .o t of t 1e lots in 

t stat d SUD'iV sion ae ~or r sid ntial n 

lanco-wne.rs to co ·d. l::.n • o::: y fo:.. r :;;;.de .. t al purposes . 

th se o tb? ~a::. fo J"::.s.:.:.:::: -c:s :::; .:::.~::y a:::.., wi 1 permit 

w oh ve no· alre~dy con2tr 1 cted residences re p=o~ibited 

fro doi .~- so pr scr.-: ly, si.. cc he _a d .::.s zo.. d Agr • ' 1tur 1 . 

Lan Use 

gul t •c~~-.:; al o ;.•s :.:....~do m:::.!'. .... to cor..st uc-: sin le- fa.. • y 

4d\!C.J..::.i:::.g!:; -;,1.:.t .in .'l .::.g .... :.c-:.;.:i.t ·:. al D • s rict rovic1e tha 

cord at .::.C) t me t ..e Land oe Regul<1 io s 

we~~ ~.to eff ct. 

'I·~10 eco~ i dic....tes that hese le::: ow .ers hav 

_ots of re ord zo t cy c~1 builds ngle fa~ily rcsid nces 

even tho~s: their are the Agricul·ural Distr ct . 

2-
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III. Ou~STION ON IMPRGPER DISTRICTING 
Ati""D RBLIAPCE 

Appellant argues that the Com.~ission erred when 

it zoned the land Agricultural rather than Urban . He cites 

Section 5 of Act 187, Session Laws of Hawaii 1961, which 

provides in part that: 

"These temporary districts shall be determined 
so fa as practicable and reasonable to maintain 
existing uses and only permit changes in use that 
are already in progress un il t e district 
boundaries are adopted L final form . " 

We cannot agree that residential use was "already 

in progress" to justify placi g appellant's land in the 

memporary Urban District. 

The T0mpora~y Urban District Boundaries were 

adopted on Ap~il 2 , :962. He purchased the land from t e 

Pereiras a2t0~ said date a~d started to cle~r the land to 

construct ;1is residence ;:;oon the ::::-2c.f·.:e_. Thus, he cannot 

requiriY-S' the Commissior. '.:o pl ce .is la:-.d L the Urban 

District. 

What appellant .ay be co tending is tat since 

the lots in the subdivisio1 have alrea y been sold for 

reside tial uses, they sho ld be zoned Urban even though 

no buildings are constructed. 

we cannot as::--.:::e with him for we interpret the 

term 'already in progr2ss '' to ..ean $Ubstantial improve:nent 

before req iring t e co~~ission to zone it Urban. 

There are many subdivisions in the County of 

2awaii whic have been sold but are not improved . any 
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are situated in areas where the Corm,issio f els is not 

proper £or urba~ gro,,~th. The Pa ~ewa s bdivision is one 

of them . 

To recognize sub ivisions which were approved 

prior to thee actment of the Land Use Law , by placing them 

i1 th Urban District, would mean tacit approval on the 

part of the Co ~ission that these subdivisions are properly 

planned . The Co~wission , rather than compounding the 

error, rightfully recognized t .ese subdiv sions by placing 

them int e Agricultural istric as nonconfonning sub-

ivis·ons . 

Thus, i . th insta~ t cas , d:e appellant can 

construct a resid ::-~ e o:-. :1is lot ev n thoug it is in the 

Agricult ral Dizt::-ict . ?.:c is, ho;.x~ver, prohibited from 

su dividir.g . i$ ot to ::urt:.cr in·t-..::1sify Ur un uses . 

We feel that p 0 1 :i: t: 's e ..tir argument relative 

to improper districting is improper an irrelevant in this 

proceeding . Appellant see-s special perTiit approval ere 

and .ot a ~ound~ry chanse. es 1ould have soug t the 

latter av -nu • f ..e is see!<ing c. boundc1ry c~ .ange . 

·en if it is sympatr.etic and 

agree w:..t':! '~:.c :..;_:,~:-2llc:::.t that l is land was improp rly 

zoned, .:.s \ 1::..-c:~out a t: or.::..ty to grant the permit . The 

Commiss~on c2~~ot grant sp2cial pe~7lits as a means to 
y· 

correct error~ o= judg.e tin zon~~ laws or to Ji e the 

.§/ Z2'no :3:. • :·in EnqinP.e r ing Corp. v. 
Bd. of Ad Ju s t :-,.2 .-c: of City of S u.:-'·.111i t, 82 ). 

- 1 .-
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21 
effect as arr.e .d ng zoning boundaries or to cha~ ge t e 

1Q/
zoning sche.e in ess ntials . 

On this specific poi t, we refer the Court to 

cases cited in Attor.ey General Opinion No . 63- 37 , which 

we incorporate herein and make a part of this emorandum , 

which discusses t e limit tion of the special permit pro­

cedure . 

Appellant f rther contends that he has been 

da,age for .e relied upon the provisos of the Land 

Patent ward , w~ ich purportedly g ve hL vested right 

to subdivid the land. 

His argument is wit out ,.eri' . 

Appe ant purch~z the la~d il question from 

the Pereiras on . ay 14, L,62. (See Transfer Documen . ) 

At t.at t· .e , the l nd was al::ea~y zonod Agricultural 
w 

under t .e Temper- y Dist ict Boundaries . 

We conten that ap?e llant ew or should have 

known t a·... t~e !.and was L t':le Ag::· c ltural District . 

P~.::..o:.:.· to adoption of th - Te~porary District 

our..darie s ::v:.: E::.wc.:.i Co nty, public •.3 r ngs were held 

on ,1arch 3. _962 z.t 7: 30 p.~. at the Cou. ·;,.y Boa:: oom 

in :ilo, ;.:.~-:a on :- arc:. 9, lSc.2 a 10: 30 ;;;..tr.. c:t Kamuela 

2J '""'ss.:.ck v. City of Los A ;-re es , 2:. ... P . 2d .(.92 
(Cal . 1950 . 

.1Q/ Br y v. B~ver , 166 s.w . 2 290 :·y. 942) . 

ll./ Ado te~ by t.a Commissio on Apr'l 21 , 1962 . 
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and at 7:30 p . m. at Konawaena School . At the hear ngs , the 

proposed Temporary District Boundaries, w ich included 

appellant's land in the Agricultural District, were displayed 

and discuss d . As required under the Land Use Law , these 

.earings were duly advertised in the local newspaper and 

in the Honolulu news9apers. 

Appellant, having been apprised by public media 

a~d having been given ample opportunity to present his 

objections at the hearings, cannot validly c laim now that 

he is entitled to sub-ivide the land . 

If this Cour sup ort appellant's contentions , 

it would be ta~twT-ount to restricti~g t ~ zon·ng powers 

vested in t: e Co:r:t."t:ission ~-2:c ly ~sea 0 se of restrictions 

contained in instrt::c,G. ts o:: cor:.vc_1c.. ::-~ce executed by a public 

appe lant was not a1a=e of the Lan Us District oundaries . 

We har ly ·:hi k th t t .is Court would agr e to uch a 

conclus or... 

D TED: Ho olulu , .. awc::.ii, .,.ove:mber 10, 1966 . 

espcct=u ly subm:tted , 

- 6-
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S'l'ATE OF EAWA!I 

DEPAPTYiEN~ OF ~EE ATTORN"'EY GENERAL 

I-!o~.ol.llu , Hawaii 

.A.ugust 27 , 1963 

RYT: 1-.Ir_. 
OP. 63- 37 

~= - Frederick K. F . Lee 
P-a~ni~g Directo= 
City and County of Honolu u 
Eonolu_u Hale Annex 
Honolulu 3, Hawaii 

Dear Mr . Lee: 

Your le'ct.e::- c2.t.ed July 17 , 1963 , requests 
cla~i=ic2-tio~ a~~ s~::.c~~ce re~~tive to an application fo r 
a specia_ p2rrn::.t. fi_ed v,::.-ch t:'le Zo~~ing· Board of Ap?ea s 
in acco::-C:.2~-:ce '!.•1.i:c:-: c:.-_a?te= 98:-I , :.<evised Laws of Hawaii 
1935, as c..:.--.-..z:'lded 0y l --ct. 205, Sessim~ Laws 0£ Hawaii 1963 . 
Your a-ues·c:::.o:"'.! .:.s w:-:et::-:e:: a ::-ec.-t:2s ·:: en·tailing a change in 
U ~,.,, o;; ..,,-·~.·-~v. ,.,-::,-•-e- ,, ?L-.r ""C~r-:, c-: - .-:: 1 ~,,.~ l / s1· ··-ua'-ea" 1·,.... an.:;)\,;:; ,._ c.;._:J.._-'-V,...~-•--'-"-' -- - ... V C. -'-=-' V- ..;..C.-•'-i.::::;./ (... \,. .:.J. . 

ag::.:.cu.:t"t.:::-c:l c::::.s·c::-ic<::, w::i c:~ :::.s p;:-oposed to be used for 
corn:ne::cial, L'ld·.1s·:::.:-:'.. c.l a~: :::es:.:.c.e:c.tia_ uses , is a proper 
subject ~o:.:- a spec~a: ?e~--:-nit a?p:ication . 

We answ.s::: t:'he ques·:::.:.o:: .:.:~ ·c-1.e .ega·cive . We are 
of t:-.e op.:..:,ion ·::::1at c:.ut:.orizc::c.::.c::_ o:: ·~1':e 9roposed use sr.ould 
pro?a:::ly be soug-:-...-::: ::,y a~-r.enda1e::t. to t::e te .,porary b o undaries 
rather tr.a::i ~y pa·cit..:.O:1 for a specia pe:..--:u • t . 

1/ '::'he pe·-..1.·s::::..o:"l , 2s s~~:ni·::ted, invo:;.ves app=coxi­
m2:te ~y 3(0 ac:::es of lc:r.c. . It is our underst2.::ding, , owever , 
t~at app:::oximately 100 acres axe to be used fo::: a pr~vate 
go~f course. -f such ~e ~he case , on y 240 acres are in­
vo:ved r.erein , for a private so f course i s a permissib-e 
use withi~-i an agr i c u tura dis·crict . 

OP . 63- 37 
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Mr . Frederick K . F. Lee -2- August 27, 1963 

Chapter 98H, as amended, provides two methods 
whereby property migh-c be pu:t to a use for a purpose not 
presently allowed as a permissible use. U~der section 98H- 4 
the affected landowner rnay pcti".:io e.a Land Ucc Co . izsion 
"for a change in the boundary of any district, interim or 
permanent ." Under section 98!-f-6 he may petition the county 
planning coITuuission or the zoning board of appeals, as the 
case may be, for a special permit to put the land to uses 
other than those for which it is classified (except in con­
ss=va~~on districts) . 

In thefustant case, the affected landowner filed 
a special pe:cmit petition with the Zoning Board of Appeals 
for change in use of approximately 240 acres of land situate 
in an agricultural district, to be used for conuuercial , 
i~dustrial and residential uses. The question we face is 
wnether it is a proper subject for a special permit petition 
when such a large area is involved and for such contemplated 
uses. 

T~e i~stant case is similar to Harte v. Zoning 
Board o~ Review o~ Citv of Cranston, 91 A.2d 33 (R .I. 1952) . 
In ·chat case, t:-:.e Rhode ...:sla::-.d Supreme Court reversed the 
Zoning Board of Review 'chat :,ad granted an application for 
an exception to the zonir.g ordi:1.ance to permit use of 
approxi~ate-y 100,000 square feet of land located in a 
resident..:.al district for a supe:.:-r.i2.rJ.::et 2.:::1.d parking lot. 
~~e court held that the zoni~g boa~d had abused its dis­
cretion and authority i:, grar...·::::r:g ·c:'le exception. 

In reversins the zc~~ng board , the court relied 
main_y upon the ~ollowir.g reaso~s: (1) that the exception 
applied for was not in :-:2:.:-mony with the general purposes 
and intent o:: the enabl~ng statt:te; and (2) that, consider­
ing the large a~Ga involved, t~e granting of said exception 
would amount to aIT.ending the aistrict boundary under the 
guise of an exception. 

Let us consider the fi~st reason. ~~e enabling 
statu~e clearly disti~guished batwee~ the grant of authority 
to amend the zoning ordinance a~1.d tr.e g:::-ant of power to the 
zon..:.ng board to allow certain exce9tio~s . Tne city council, 
wi'c'hin limits set fore:, ..:.n the enabling act , passed an 
ordinance giving t.he zoning board the power to grant excep­
tio~s. It provided: 

OP. 63- 37 



Mr. Frederick K . F . Lee - 3- August 27 , 1963 

" . . W.nen in its judgment the public 
convenie:1ce and welfare will be substantially 
served 3.nd the appropria·te use of neighboring 
property will no ·c be substantially or permanent ly 
injured, the board of review may in a specific 
case, after public notice and hearing and subject 
to appropriate conditions and safeguards , author­
ize special exceptions to the regulations herein 
established as follows: 

(enumerating various exceptions] 

"(8) In any district any use o r building 
deemed by the said board to be in harmony with 
the character of the neighborhood and appropriate 
to the uses or buildings authorized in such 
district. II 

T~e ordinance, read literally and separately from 
the enabling st.a·i:u'ce, appears to give the zoning b o ard un­
limited discre·tionary power in grant.ing exceptions . However , 
the court held that such was not the intent of the legis lature . 

"O;:,viously these subpa:::-2.graphs , if read 
litera~!y a~d separate_y f=o2 other provisions 
of the ordina~ce a~d statute, purport to give 
an a~~ost u~~!~ited discret~on tot:~ board in 
a great variety of cases. B~t in our judgment 
t:'-e y must be read i::1 cor.r.ec-c::..on w..:.th the enabling 
statute, G.L. 1938 , chap. 3(2. ~~at statute 
c j_earJ_v dist.inqu.:..s~--i.es bst,.11=;2:'1 ;Jo·.,i2 :C qra::1t.ed to 
'c~"":.e counc:U_ ,,.s prov::_aed i21 ~2 -c:hereo:'.: to amend 
an ordi_r:ance bv su::,s ·i:a.n·c ia2.~v c ~1.c.:-;.o-inq a zonj_ng 
:i_ir:.e a.l}d U:.~_power o-iven to 2 zoni:..":.q bo2.:cd to 
~~ant a~ exception in a oroper case u:~er the 
ordinance within the limitat~ ons as specified in 
~8 of that statute . " (91 A . 2d at 37} 
(Emphasis added) 

mhe court f~rthar stated that: 

"'l'he 2~2bl-inq statute provides in <$2 for 
a proper procedure to amer:d an ordinance and to 
ma.l<.e subs'cc:•ntial chanqes in the li::1es of a zone . 

OP . 63- 37 
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Mr. Frederick K. F. Lee - 4 - August 27, 1963 

This cower is delegated to and is reserved for 
the citv council . The board is not authorized 
by any language of the statute requiring the 
creation of a zoning board of review to substitute 
its discretion in all cases to achieve what is 
reserved for appropriate action by the council." 
(Emphasis added) 

As st&ted earlier, Chapter 98H distinguishes be ­
tween changing of district boundaries and granting of special 
per~its. The power to change district boundaries is similar 
to the powers vested in the city council or similar body t o 
make zoning changes. It is vested in the Land Use Corn,-nis ­
sion, and such redistricting may be effected only upon the 
affirmative vote of a·:: least two- thirds of the Commission . 
The power to grant special permits , on the other hand , is 
closely akin to the :9ower granted to a zoning b oard or 
similar body to grant va~iances, exceptions and special 
uses . I·t is vested in the zoning board and the Land Use 
Comi-nission, and a majority vote of both agenc ies is required. 

Moreove =, t~e c=iteria for amendment o f district 
bour.daries di:.:fer :E~om t~'1ose for granting of special permits . 
(Compare section 983- 4 with section 983-6.) 

:tis clea= t~at the Legislature did not intend 
the two =er:;Gc.ies to be ider).tical o::: ·t":lat eit:1er would inter­
changeably ;:,e 2..pplic2.ble to the same set of circumstances . 
The co~rt in the Harte case had this to say on this point: 

" . . . if the zoninq :002.:::.:-d rnav ::ave ·::ne 
cower to q~ant such an excePtion as is involved 
h2re, t~2-e wou1~ se2~-to ~e ~o need to seek t he 
cou~cil;s apD~cval of an amendment o~ zoninq lines 
o - to ~ave -2cou-s2 at anv t•~e to an application 
£or a v2.ri2.:1ce. Ap?a:::ently ·:::-:e board assur.ied that 
it ha~ s~c~ a broad power. But we are of ~he 
ooinion t~at in this regard it misconceived the 
true puroose a~d i~tent of t~e statute in relation 
'co t:':12 no·wer to grant an exception . 11 (pp. 37-38) 
::mphasis added) 
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The second reason relied on by the court in the 
Harte case goes to the substance of the problem we are con­
fronted with in the instant case, i.e. whether this is 
actually a redistricting petitio~ in the guise of a special 
permit application. In the Harte case , the landowner owned 
lots 68 and 129 consisting of 116,053 square feet of land 
in a residential district. He soug·ht a change in use of 
approxima·:::ely 100 , 000 square feet to build a supermarket 
a::1d a par~zing lot. The fac ".:s indicated that the surround­
ing- neig-h;:)orhood, with the excep·tion of one nonconformi .g 
use, co~sisted of one - family dwellir.g houses and lots platted 
for that purpose . T~e court refused to affirm the order 
of the zoning board which had approved the exception, stat­
ing on page 38; 

" . The decision is so extensive that it 
would transform t:..e larger part of lot 129 and all 
of the s"i::ill larger lot 68 together having an area 
of more than 100,000 square feet or the equivalent 
of 20 average ho~se lots, ~~o~ a restric ted resi ­
dence d:strict .::..~to a busi~ess zo~e for a super­
m2.rket ar:d a pa:c~.::..:-:.g· :::.ot fo::::- 200 cars. Indeed this 
is ~ot so ~uch ex-:::e~d~~q a business use as it is 
~ntrcduci nq a ~ew bus~~ess i~to a st-ict:y resi ­
dential zo~e ... Such a ~esu~t ... certainly 
is so ex-:::e::.,sive ~::,. e:::E2c-c. 2s to a:noun·:: to 2.::1'.ending 
tr.e o~ca-: :-!2.:c-_ce t.::i'lder t:::e au:.i.se o-:= oranti:'1q 2.n 

exceptio::-c :Eo:c a s~°;:)st2!,.tial change in the zoning 
line . 11 2~11phasis added) 

The court co~tin~ed: 

"In our j udgrr,e n°.: such lar.guage did not co:'1-
te::-,?2..2.te tha·::. a;iplica'.:ions ::or 2.:1 exception would 
beco~e a routine alter~ative rnet:~a to provide 
extensive cha~oes in zones -:::r.~~ were fixed by the 
counci::.. . II Er:-,phasis adc.ed, 

In Brav v. Beve::::- , 166 S.W.2~ 290 (Ky. 942), the 
Board of Adj ust:nen'.: o:: the City P l2.i:.::i:-:c;· and Zoning Corr.mis­
sion of Pac.uc2.:1, Kentucky, excep·ced ce~tain lands zoned as 
reside~tial from the restrictions of the zoning ord~nances. 
The la~dow~er Beyer intended to use such lands for business 
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Mr . Frederick K. F. Lee - 6 - August 27 , 1963 

purposes (service stat~on). The Kentucky appellate court 
reversed the decision of the circuit court which had affirmed 
the granting of t:'1e variance , s·cating : 

11 if ·the Board of Adjustment may grant• 

special exceptio~s or authorize variances, such 
as the one in the present case, it may eventually 
destroy the restrictions imposed by the zo ning 
ordina~ce and , in effect , amend o r r epeal the 
ordinance . 

11 the power of authorizing special• 

exceptions to and variations from the general 
provisio~s of t:i.e zoning law is designed to be 
exercised only under excep~ional circumstanc es 
ac:d not for t:i.e pt:rpose of a:nending the law or 
c1:a:::.ging i"i::s sc::.e::12 ::..::-. esse::;.tial particulars 
such as making c::.2.::-.::;es i'n ~ou:'1dary lines of 
districts or ai.:t~o=izi~g the erection o f a 
building =o=bidde ~ by ~he zo~ing law t o be 
erec ted . 11 

( 166 S . W . 2d. at. 292-29 3) 

=~ Van Mete= v. E. r. ~~-icox Qi_ & Gas Co ., 41 P . 
2d 904 Ok:a. ~935) , ap?:ication =o= ?ermission t o locate , 
erill a~d o~erate a seco~d oi: a~d gas wel: on an unplatted 
tract of l2.nd cornprisi~g 5.5 acr2s located within U- 7 o il 
and gas drilling zo~e was ~ilee ~Y Wilcox Oil & Gas Co . 
T:i.e zo~ing ordi~a ~ce p~oviced that only one wel _ to 5 acre s 
of unpj_atted lc:.:.'1c. was pe:cmissib e. T:'1e building superin­
tende~t, Van Meter, refused to grant a permit; thereupon 
the la~~owner filed a petition for an exception with the 
Board of Adj ust::-.e::-.t, which also refused to grai"'lt a permit . 
The petitioner then appealed to the district court ~.ich 
reversed the orcer of the 3oard of Adjustment a~d ma~dated 
t~e Board to gra~t the pe=mit. From that judgment , Van 
Meter, the b~i~ding sLperi~tender.t, appealed . The Supreme 
Court of Oklano::.a reversec the lower court and remanded 
the case with directions to deny the permit, stating: 

11 
• 'I'he board of aC: i us·::i7lent ca.nnot __ave 

~~con~ined and unrestrained ~-eedorn of actio~ . 
It is ~ot at liberty to depart from the compre­
hensive plan embodied in the ordinance and it 
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cannot, under the quise of exceptions and variances , 
nodifv, a~e~d. repeal, or nullify the ordinance 
bv establ:i.s}1L:,.q new zo::-12 -: j_r_es end c:reatinq di f'­
fer2nt ~reas for the driJ. 1.inq nf oil and qas well s 
and therebv essentiallv chanqe and substantially 
deroqate ~rom the funda~ental character, intent , 
and true ourpose of the zoninq law " 
'41 P.2d at 909) Emphasis added) 

In Al~an v. Zoninq Boare of Review of City of 
Wa~wick, 89 A.2d 364 (R.I. 1952), the landowner sought an 
exception or variance from t~ provisions of the zoning 
ordinance in order to pernit hi~ to erect an addition t o 
his real estate office situ~ted in a residential zone . The 
zoning board gra~ted the variance on grounds that the area 
i:-i w:'1ich the land is situate had become unsuitable for resi ­
dential pur?oses and that denia: of application would result 
in undue ha~dship to him. 7~e court reversed the o rder o f 
the zoning· Doard, st.ati:..1s: 

" . ==:·c. c.·_??ears ~here::::-o;n tr_at t:'1e board 
based s~ch ~ecisio~ ~argely upo~ its own expressed 
09i:..--:.io:..-: ·::.:-:.~-::. -c. r _e e:::.·:::..:::-e are2. --.::?on w3.'lich t .e lots 
in q:ues·::iot1 c..:::-2 si '.:uc.·ced , 2.:..t-_..._0-...:..s·:-i zo;::ed for resi ­
de:::.tia: p~~~oses, is ~o lo~ger s~i~able for such 
purposes a~d. infere~~ially, t h2. t =-~ reality it 
shou_d ~2 zoned fer b~siness. T~e bc2rd see~s to 
b:::::- i.:.--i.q 2~'.)o t.:t. -::~~-2.-c ::-es i.:.::.. t ..:..::1 ·th2 :.. :0.s t 2.n·:: c as-~ bv 
ara:--:·ti::.q 2. vaj:- ic-~.1c2 :EJ:-ar.i. ·C.~":8 ·preser~t zonir_C;"" =-2.r..:1 . 

It thus tries bv ~~dirsctio~ to do for t~e ~~sterly 
sice o ·= Post Ro2.6 ~✓i:,2·.: a::-etoc,:.:ed to an 2.t.-::e:-:-::::.·:: t.o 
c.:--:-i.::::"':•~ <:.he ordir.2.:1ce, '.i·~:_ch .: s c~e2.~lv bevonO. ·c.~_-:2 
oc,;1e::--s exn::2s sl,r C.eleqc:ted ·to i ·C.. Such 2. char.. ae 
c2.~:. i:Je brouq~rit 2.bou-:: on 1 v bv ·::he bodv authorized 
to enact a~d a~end the ordinance, II 

(89 A . 2d at 365) (Effip~asis aeded) 

S i::nilarly, i:1 ·c ne instc:.nt case, the gran-c:ir..g of 
a special permit i::-i.vo:..vir.g such a 12.rge area to authorize 
a use :1ot otherwise allowed in the district would be tanta­
mount to amending the d istrict bou:-:da:cy under the guise 
o= a special permit. T~e request for change in use covers 
approximately 240 acres ot land . Said area is districted 
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as an agricultural zone a:t.d almost all o:E the land is being 
used for agricultural purposes. It is contiguous with 
Waipio Acres, a sr;1a.l..1. u:::-b2.n com.i"":"\unit.y , but r.ot contiguous 
wi·th Wahiaw~ , a m - jor urbo.n community.Y 

Further facts i::1.dicate th2.t petitioner also filed 
a request to ame~d t~e temporary boundary with the Land Use 
Com...~ission. Said boundary change encompasses approximately 
2,000 acres cf land. The same 240 acres involved in the 
special per~it petition are also included in the request 
for boundary cl'.a:-.ge. s:'he map submitted with the special 
perr:1i t petitio::1 indicates t· -~·c the net i ·tioner intends to 
develop the entire 2,000 acres into a satellite city at 
Wa; pio~Il This stre:.:--.gthens the observation that the true 
intent here is a change of district boundary. 

Variances and s?ecial permits are intended to 
permit amel::..oration o:: tl-:.e str.:.ct letter of t.he law in in­
div.:.dual cases .Y T:-:e fu::-i.dar;e:'"ltal purpose of variances is 
to afford a safety valve against individual hardships and 

--- ·'-1/ ..... L. is approximately 2 ~~-es fro~ the southern 
rim of VJa:~ia\·Ja to t:r'"e r:o:c-t.:ler:-: ::-irn of -the proposed satellite 
ci·ty of Waipio. 

1/ See ?.::.se 3, Spec:.al Permit Pe ,ci tion o:: Ocec:nic 
Properties, ::;.c. , 2.r.c. ::)ole Co::::-porc:.,.:ion, wherein it is stated: 

r-.-- ......" . - ...... ,.;: i:1 accord wit':1 
~~2 9l2~:1ed ~2ve:0?~2nt by Ocea~ic Properties, Inc. 
c:: t::.e s2:.d s:::::.2llite city 2.-t Waipio, whic'i, will 
u::;...-::.imatelv occu-::)v the 2.rea d2siqnated on Exhibit A ." 
(E:r.pr.asis ad-:ec) 

Exi-:iD.i.-C. A is a map su~~i t:t.ed by t:1:e sa!'l1e 
petitioners to t':1e Land Use Ccrnmission ::::-equesting 
a bo~ndary cna~ge for approximately 2,000 acres 

-F , -o~ .1.ana . 

Y Leig:ito::-1 v. Minneapolis, Minn ., 16 F . Supp . 101 . 
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to provide relief against unnecessary and unjust invasions 
o::: the right of p rivate property , and to provide a flexi ­
bility of procedure necessary to the protection of c onsti ­
tutional rights.Y 

The zoning board or a similar body vested with 
the powe r to grant variances should not use variances a s 
a means to correct errors of j udg·ment in zoning laws;§/ 
or ·;:o give them effect as amending zoning ordinances ;1/ 
o:: to c hc:.nge U-:.e zoning scher:1e in essentials .£I Further­
more , variances should not be granted if they do not comply 
with the spirit2/ or the general purpose and intent of the 
enabling statute . W .;;.swell- stated by the North Carolina 
Supreme Court in Lee v. Board of Adjustment :W 

2/ :,:cQu.:..::L:, y·,m.-: c -i "J2, Corporations , Sec. 2 5 . 160 
rela·ting to zo::.:.. ::-.g·, :9ase 370. 

§/ V _ F . Zahcc.2.2.J<:Lc :"::~-:.c:.:::es.-~.-·.!'_q Corp . v . Zoninq 
Ordi~ance 3ca~d a~ Adi~s~~ent c~ Citv a~ Sum~it , 82 A . 2d 
493 'N . J. 

_7_/ Es side v. Ci-=y o::.: Los Ar..qeles , 21 3 P . 2d 492 
(Cal. 195C1. 

V Bray v. Beve ·,. , 166 S .W.2d 290 Ky . 1942) . 

2./ Appl::.c2.--::ion of Sha.die. , 238 P . 2d 794 (Okla.1951) . 

1.Q/ Sitqreav2s v. Board 0£ .i'.'\.diust::nent of Town of 
Ju·L..·- ...1 e,7 , 5 4 7\ 2a· 4r ,.,, - 1.·e:c7) B e·. Zon· q D 128N_ _ .n . ::J.L

1 
'"' · '-'. -=,.: ; ass .:·c , • in , • . . 

11/ 37 S . E . 2d 128 (N.C . 1946). 

OP . 63- 3 7 



M-:::. Frederick K. ~ Lee - 10- August 27, 1963 

11 
• the d e te=mina·cion, variation or 

a pplication rnust be I in harmony with ·their 
general purpose 2.~d intent and in accordance 
with g2.2ral or s pcc~ f ic rul - z t h r in con-
tained' 'so that the spirit of the 
ordi~a~ce shall be observed, public safety 
a~d welfare secured and substantial justice 
done .' 

11 ':!:'he board c2.:.--.not disregard the provisions 
of the statute o= its regu_ations. It can merely 
1 va--.::y' tl1em to preven·c injustice when the strict 
le·tter of the provisions would work 'unnecessary 
hardships. 1 

" Citing authorities) 

The court further state~ t~at: 

"As ·c ·.·.2 :,.2w '~c:_j_::._c. ino- ::.·-:.c. :.·.::s use must h a rr:io ­
~ize with th2 sp i r~t ~~d ~~=~ose o ~ t ~e. ordi nance , 
B2.sse·t-:: , Zo::.2- ~_c, :_23, :..:.o ·,Jc. ~~ ~-::=_ ·_'":..ce is J.. ct~wful ,dhich 
cloes ·o;- 2 c i selv ·::1~-:2.t 2. c h::-::-~::-·2 ,)"" :c.c::D wo:11 d accom-

a var i ance cer2it . 3 2 s set.<::, Zor::_rig, 201 Jl..ction 
,_.1 ~ t h ·th e 

qene r a l p u r n c se a~d i~te nt of t~e ordi~a ~ce and 
37 S.E.2d at 

Speciai permit petitions are intended to allow 
certai:". "unusua:... ar.d re2.sonaol-2" uses within agricultural 
and rural districts. :ts purpose is to provide a landowner 
relief in exce?tio~a- situations, that would not change 
the essentia: character of the district nor be inconsistent 
therewith, 2.::d is basically analogous to a variance. Its 
:Eu::cJ.:io:-i is :,.-:o·:: to ef:.:ectuate a boundary change or create 
a ::.:.e·w dist--.::ic·:::. Sue:-:. powers are leg·al_y vested in the Land 
Use Corrmission, to ~e exerc ised u~der different procedures 
and different criteria. 

OP. 63-37 
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Mr. Frederick K. F . Lee - 11- August 27, 1963 

On t~e basis of t~e foregoir.g, we are of the 
opinion that t.he subject request mc:.y be a proper subject 
for change int:~ temporary bounda=ies , but not for a 

. l .. 1 ?1specia pG:cmit:. . .:::..::./ 

Very truly yours , 

/s/ Roy Y . Takeyama 

ROY Y . TJ:.JZEYA.tfl.A 
Deputy Attorney General 

.i=',??ROV3D: 

BSRT T. KOBAY~S~: 
Attorney Gen2rai 

cc: :):..=ec-.:o:-::- , :Uand Use Comr.iission 

11./ :.:o,.•ieve::-, pe·::.it.io:-:e::- can:-:.ot be prol-iibi ted 
~=o~ fili~g sai~ ?er~~t application with the Zoning Board 
o= .;:_ppeals , ::-.o:: can r.e be deni c. the right to a public 
hearing to be heard on ~ehalf of his petition. 

OP. 63-37 

https://pe�::.it.io:-:e::-can:-:.ot


S'l'AT:E OF HAWAII 
LAND USE COM.MISS ION 

Minute s of Me eting 

1'1.olokai Cormnunity Center 
Kaunakakai, Moloaki 

September 13, 1968 - 2~30 p.m. 

Commissioners Present:: c . .E. S. Burns., Jr., Chairman 
Wilbert Cho i. 
Shell(=oy Mark 
Alexander Napisr 
Coro Inabc: 
Leslie Wu;1s 

Shiro Nishimura 
Ke igo i•1urakami 

Sunao Kida 

Staff Prese nt~ Ramon Dur an , Executive Officer 
Ah Sung Leong, Planner 
George Pai, Legal Counsel 
Dora Horikawa, Stenographer 

C.'hairma n Burns swore in persons planning to testify before 
the Comrni. s "'ion . 

HEARING 

PETI'.f.'ION BY MOL OKAI .RANCH, L'.rD ~ (A68-192) '110 RECLASSIFY 6,800 
ACRES F'ROI,l AGRICULTUR}\L TO URbAN AT THE WEST El~D OF ivlOLOK.l\I 

Prior to lhe prese n tation of the staff report, M~ . Duran 
pointed out on t he map the p r operty under discussion and the othe r.­
l and u s e s on t h e ls hmd of r1loloka i. 

It waB rccomrnende d by staff that an c:irea sufficient to 
accorr.modn t e a 10-ye<:1~ gr.owth, 1, 4-GO acres, b e J: ezoned to the 
Urban Distr ict. However, it was further recommended that the 
c onsul t an ts be r e que sted to rev:i,ew and comment on t h is application 
b efore: fina l action is taken by the Conunission . {See copy o f 
report on fil e .) 

Chairmctn Bn r ns n o ·~:ed tha t· :t ~e Ma1,.d. Planning Com.m.i_ss ion h a d 
r ecomm0nd c d c.,pprova l of the petition and wonete r <.-=:: C:. what. the Cou11ty ' s 
respons il:,i1 iti es were in te:crns of supp lying wa ter , etc. , to the 
project ~ 

f I 



people, close to urban amenities, free from floods, a nd a b uts 
an Urban District. (See copy of report on file. ) 

I t was brought out that petitioners ' plan involved 
approximately 35 lots for residential homes with a density of 2 
a cre s per dwelling unit. Furthermore, since a golf course was 
a lso being created in the area surrc,u:rid ing the subdivision, which 
i s a pei7:nitted use in the Agricultural District, the urea in 
question a u tomatically will be taken out o:E agricul tura l use . 
I n this respect, i-lr. Duran raised the ques tion of the reasonable­
ness of permitting golf cour.:.,es in an Agricultura l Di strict b y 
t he Land Use Commission regulations . 

Commissioner Fi.urakami moved to approve the pe t ition a s 
r ecorr@ended by staff, which was seconded by Commissioner Cho i. 
The Comm i ssioners were po l led as fol l ows~ 

Ayes ~ Conuniss ioners Choi , Napier, Mark, I naba, Ni s h imura , 
a nd Murakami 

Nays: Commissioner Wung 

Abstain; Chairman Burns 

The motion was carried. 

APPLICATION BY HI SAO AND I°11ATSUI FUJII (SP68- 57) F OR A S PECIAL 
P ERMIT TO OPERA'rE A RESTAURANT AND BAR AT OLOWALU, LAHAINA , i-1AUI 

Mr. Leong presented staff r eport r ecommend ing approva l o f 
the specia l permit as c onditioned by the i'-iaui County Pla nning 
Commission and also that the a l tera tions b e c omple t ed wi thin 
one year. (See c opy of r eport on fi l e .) 

Commissioner Wung moved t o appro ve t he spec ia l p e r mi t 
r equest , as r ecommended by staff , seconded by Commi ss ioner Choi 
a nd t he motion was carried by 7 ayes . Comm i ss i o~er Nap i er voted 
Ka na l ua. 

yl)ECISION IN THE THIRD CIRCUIT COURT - ALLISON , ET AL VS . LAND 
USE COr111ISSION 

Mr. Duran adivs~d t hat Mr . George ~ai, l ega l c ounsel, 
r eceived a c ourt d e cision by the Third Circuit Court , Ra l ph Allison , 
et al versus the Land Use Commiss i on , dated Septemb2r 3, 1 968 , 
r eversing the decision of the Commission. 
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Mr. George Moriguchi, Executive Officer of the Land Use 
Commission at the time of the decision; brie fly reviewed the 
b ackground of the c ase. 

A special permit r e quest by ~ames Tamura (SP65-19 ) in May of 
1964 to subdivide his one -ac:re lot in an Agr icultura l District at 
Pan aewa Houselots into 4 pQrce ls h ad b een denied by the Land Use 
Crnrun i ss ion. Petitioner took the c ase to court, and the judge 
dire cted that the Hawaii Planning Commiss ion reques t a favor able 
ruling from the Land Use Commission. The subsequent denial by 
the La nd Us e Comrniss ion was upheld by the Third Circuit Court. 

A n ew p etition by Ralph E. Allison, et al was filed with 
the Land Use Commission , r eques ting a rural or urban districting 
for the Panaewa Houselots. The Conuuission ruled that this was 
not p r oper and denied the request. Thereaft er , the petitioners 
took the c ase to court which resulted in the present d ec ision 
by Judge Oga ta, revers ing the decision of the Land Use Commission. 

I-lr. Pai expressed his opinion that the conditions of the 
sale under which these peopl~ : purchased the land ' from the the n 
Territory of Hawa ii we ighe d h eavily in the Judge's decision. 
Mr. Moriguchi stated that Judge Monden ruled this was not valid 
and sustained the La nd Use Commission's action. 

In the pres ent decision, Judge Ogata was placing the case 
solely on the physical characteristic of the land without any 
consideration for the need for this type of development. 
Nr. Moriguchi quoted a passage in the decision which read "while 
this court must not sit as a zoning commission and it should not 
substitute and replace its judgment for that of the Commission, 
such salient physical features and land qualities would over­
whelmingly indicate that the area is deserving of at least a 
rural di s trict boundary''. It was Mr . Moriguchi 1 s impression 
that although Judge Ogata mentioned that the Territory of Hawaii 
sold the land for houselots, he did not use it as a bas is for 
his d e cision. 

Hr. Pai reiterate d his impression that the conditions of 
sale by . the territorial government in 1958 r es tricting the use to 
residential purposes weighed h eavily in Judge Ogata 1 s d e cision. 
He adde d that although a prior action by a State agency does not 
bind the Land Use Commi ssion in its zoning powers , this was a 
technical point and the courts did not rule on technicalities 
but on the jus tice and merits of the case . 

Chairma n Burns raised the ques tion of the alternat ive left 
to the Commiss ion. Mr. Pai advised that there were 30 days in 
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which an appeal could be filed with the Supreme Court and the 
decision was up to the Commission. He added that ·he disagreed 
with the Judge's decision insofar as the ruling was based on the 
rationale that the l and was usable for rural and not agricultural 
purposes. 

Chairman Burns observed that if the Supreme Court rules in 
favor of the appellants, this could r e sult in other similar 
court decisions. 

Mr. Pai felt that the result of this court decision would 
not create a binding precedent. 

Hr. Duran wondered whether the court could ignore the fact 
that the Commission had based its decision on need according to 
the mandates of the Land Use Law and for the bourt to determine 
that the Land Use Commission had acted in a capricious and 
arbitrary manner, could set a precedent, and reverse the 
Commission's decision in other similar situations. 

Hr. Duran advised that legal counsel could, within 30 days, 
indicate to the court of the Commiss ion's intent to appeal and 
work up a brief in the meantime. Nr. Moriguchi suggested that 
Hr. Duran, Hr. Pai and he could review the matter in detail and 
re port back to the Commission. 

Chairman Burns agreed that the matter will b e held in 
abeyance until a recommendation could be prepared on a course of 
action. 

Since there was no further business, the meeting was adjourned. 
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Mny 22, 1967 

TO: Tha HonorabJ.,3 John A~ nurn.s 
Gove:r:rwr of Ha;;~ra.ii 

for. Sh~lley M. t1ark 

Honse Eill 842, auth•:.>rizin.g n suit aga:i.ns t the 
State of Harnrt i by ,fon:es 'i'a,.J.ura 

The p·d.r:12ry co11te~ticm of t:lw h:i.:ll is: 

1. Thf-1.t J .:1m.,3s T.:1r:i1rr.a m::.i.y have b('!',m Ii.d.. fJlcd by tho 
S i"::"'1i"'(:~ ·.t.,1i"::o l ·,cl·l•',ST":·,, cr ,-,,n··• .,.• -;..._... c., 1 ·t'""1 ··~p ... ·i-· J_,q,_,_r_'J... __ l _ \:..:·--···· _,:,,, 0 i....,...i.c.... -:..1_., ... '-L·J--...•\.oo 

co-0ld b;.., subd.'.vi<led 1.nto t:ouselot:s . 

2. ~hat rn~s~epr0s0ntat1ons conceraiQS the ~sc to 
wi.i.ir.:{1 the. lc~nd couJ.d be put. 1t1.:.:.1.y tuive been 
rnnde by t' c Ctutc o.Zfict2:ct:.: nnd the grant to 
· -~~;:n~s T"'~at~t·a m0 y h-:iv,__. bcc::1 inco-..-isis;.:e,.;.L ·wi.th 
t he zoning for tho property . 

It shou ld b::; noted that both the Planning t~ Traff:Lc 
Commission of the Co:rnty of Hawa:i.i c,nd th-3 State Land Us~ 
Com.:-11issi.on denied J a1nes Tam,ra ' s rcquc:st fo ::.- a s pec ial pe.rmi t 
to s;1hdivi.de hi s proparty. Altho·.1gh t h~ denial by the Co1..mty 

0 

p,L!l")O J.. n° r r -,,..a.':: .r-1.·c Cc--m··11.' cs1.· o -• T.7 ~~ o··er~·t, 1 ""0 ·ov ,~·n· ,-., 'f."t1..:r:d~- '-'-1 .. ,, :.:...., "-JC J.. ..L.J.. J.,1,..H .._• .., 1.• Y.~10 V • .!,,. ..1.t,;; , J '- ....., , .l.. 

Circuit Court , t he sub"equent danial by the State Land Use 
Cor;)j__l-llss i.on was up .c ld by '·he T:-J.ird Ci:::-ci..:.il \.,ourt . 

It appe2rs tha t the dec i sion r end~red by t~2 Third 
Circuit Court i n npholdi.ne t he ii.ct:i.on of the L:iP..d Us -2. r;o1ai1 j sr-:i.01.1 

h c1s aclaquately r.:;fute<l the contentions i nt"d.cated in the bil l. 
A few cxcerp -~s fr:0:11 the <lee :.sion r.;..ndc>red ::-- the Court .ar~ as 
f ollc1--rs ; 

https://ii.ct:i.on
https://npholdi.ne
https://Cor;)j__l-llssi.on
https://s;1hdivi.de
https://Com.:-11issi.on
https://aga:i.ns
https://Ha;;~ra.ii
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Hon. John A. Burns Ma y 22, 1967 

L 11Bcfore the appellant: construc ted his home , he 
knew or sho'tld have knmvn tha t the Land Use 
Commission had placed the property in the Agri­
cultura l. distric t ." 

2. 11The rr.ere f act that property has becin pu:r.chascd 
or l e ased with the i ntention to 1.1se it for a 
purpose allowable under the - existing zonin3 
l:egu l a tions or tha t plans have been made and 
e xpenses incurred in a pre l i~inary preparations 
fo r S'Jch '.tse h ave been h•~ld not t:o pravent the 
applica ticn to it of a snbsequent amendment 
prohibiting ·its us e for auch purpose." 

3. 11Whi l e the land patent <lef:l..nitely limits th~ 
• • &,--; of t he l and f or. X4Gsicl1=; l1c0 purpose only, it 
does not prevent the incidental use f or growing 
flouors and fruit trees, The fact that the lot 
oc- 1 <l contained 0:..1 ew ave:rage o:Z ovc 1 • t'JO acres 
in siz2 indicates incidental use was not 
fore.cJ.osed . 11 

ft.. nrt •is well settle d that th,:; Constitutiona l 
prohibi tion aga i nst irnpaixin::_,; t he obl:i.:!,ai.:ion of 
contract is not en absolute one and is not to 
be read with l egal exactness like a mathematical 
f orrm1 la. They do not p·:event a propeJ.: ehercisc 
b y the State of :L ts police power by en£2c ting 
regula tions reasonably necessary to secur e the 
ge::i.era l ·ve J fare of the community, even t :~ough 
c ontrc1c ts may be affected, since s•.tch ma tte:c 
cannot be placed by contract beyond th~ pm·mr o f 
t he St.ate t o r e 31.1 l ate and con trol them . 11 

Committee r eports on Hou se B:Lll 8L1.2 h~om the Senate 
and the Reus e cite t he chronoloJica l events of Mr . Tam 1ra 1 s 
r eq,1est t o S",bdivide his l ands . Ho'\·:' Ver , the se reports do no!_ 
g ive any i ndicati n relative to the basis for endors ing the bi ll. 
The reports . erely indicate that the commi ttees f eel tha t 
Mr . Jam,~ s Tam·.1ra should be given the right to sue· ·a1~ State of 
Hawaii in order to adjudicate this matter, In light o f the 
data i ndicated above , we do no; recorr.I111e11d favorab ly on th i s bill. 
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RECEIPT FOR BILL 

Delivery of the bill hereon identified, 
to the Governor of Hawaii by the Clerk 
of the House of the Legislature in which 
the same or igi:1ated is hereby ·acknowl­
edged on the day and hour noted hereon. 

FOR THE GOVERNOR OF HAWA II: 

Ff:: J i·;:-i !32: S ~·;;-1 ")l~by _ _ ___ _______ 

SENATE BILL NO. 

HOUSE BILL NO. 

Date and Time of R eceipt 

A.:\"": rt-: 1·1•:).r- i ~ ·!. ~~er r;. u. i., ·;-: :-!\,! ui .. "i.G ·i: -:. M ~ :~ S ·.: t .. t <") :f. . :--:;=-:i,.~r.i .;_ i 1'·::-, - \.:,..r·~-: :,--~Subject: 
1 1 
: ~':, ,_~:·t· ·Cc> ~ c·:.n~; r~ :; ..·t c!::•:1':•i:1~.-~1; c;;:~.\~<;,:!~:i ";J .. t.r~-:~ ctrr::int:i.r1(J t:o 1-t"trn 

r:1f lr.:~11~] to l;~_: !J.f5(?(1 fo·~:- \... :r; :L ~~-.:"1;::i ._'.}. ~:1 ~:r·-.;~j:J?;:::r ~,:1i!~:J.1 J 0:n<i 

..\·~-t-c<r::1··~~~ c;c. .. e• ri:t1.Referred to: 
r~·u a(i ... ;t"'. --~-- i• ·i ~1 :."- .. 1c -~ 
1...::~:11,.J i.-:. 1r~-~t1..~t•1 ~"".J. ~ ~ :£0t11"1::.- s.~ .. 

Due Date for Departmental Report: ! :ny 22 

Due Date for Governor's Action: ,.hF1 3 13 

Action Taken: 

Date : 



H~ B. NO. 842 

A B I L L F OR A N -A C T 

AUTHORIZING SUIT AGAINST THE STATE OF HAWAII BY JAMES TAMURA 
FOR CLAIMED DAMAGES CAUSED BY THE GRANTING TO HIM OF LAND 
TO BE USED FOR RESIDENTIAL PURPOSES WHICH LAND WAS ZONED FOR 
AGRICULTURAL PURPOSES BY THE LAND USE COMMIS.SION. 

WHEREAS, J ames Jitsuo Tamura purchased Lot 63, Pana 2wa 
House Lots, consisting of 1. 96 acres at Waiakea, Soyth Hilo, 
Hawaii, designated as tax key number 2-2-52-8 , by transfer 
from P. W. Pereira in March , 1962; and 

WHEREAS, James Jitsuo Tamura was is sued Gr4nt No. S- 14,183 
fo r such land by the Department of Land and Natural Resources 
on A£ril 24, 1964; and 

WHEREAS, James Jitsuo Tamura in taking such land may have 
been misled by th e State, its off icers , employees, or agents 
into believing that the subject l and could be subdivided into 
ho_use lots ; and 

• • WHEREAS , .Grant No. S-14, 183 requires the subject land to 
be used for residential purposes~or a period of ten years from 
the date of issuance of the grant; and 

WHEREAS , tl1e_ l and in question was temporarily zoned fo r 
agricultura l purposes on April 21, 1962 and permanently so 
zoned on August 23, 1964 and is presently so zoned by the Land 
Use Commission ; and 

WHE REAS , misrepresentations concerning the use to which the 
land could be put may have been made by state officers , employees , 
or agents and th e gran t to James Jitsuo Tamura .may have be.r:n 
1.-nconsistent with the zoning ~or the property whereby he may 
have suffered damages; now, therefore, 

' . 



H. B. NO. 842 
Page 2 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII: 

SECTION 1. James Jitsuo Tamura is hereby authorized to 
sue the State of Hawaii in an appropriate state court to recover 
damages which are allegedly due to misrepresen~ations or a 
contract inconsistent with zoning made or give n by the State 
or its officers, employees or agents or due to the requirements 
of Grant No. S- 14,183 that the l and compr iied of 1.96 acr~s 
and des ignated as tax key number 2-2 - 52 - 8 be us ed for residential 
£Urposes notwithstandin& the fact that !he subj ect land is 
zoned for agricultura l pureoses by the land use commiss ion . 

. For the purpose-of this Act and the adjudication of any such 
claim, the immunity of the State to suit is hereby waived, and 
said James Jitsuo Tamura may proceed against th e Sta te as in 
the case of any other defendant , subject to the ·"lP,e procedures 
and defenses, except for the defense of immunity · om suit or 
of the statute of limitat ions, the pi ovisions of ~!1 ich are · 
hereby expressly waived ; provided that nothing c o11tained 
herein shall be construed as an admission of liability on the 
part of the State. 

SECTION 2. The claimant James Jitsuo Tamura shall commence 
th e action author ized by this Act in an appropriate state court 
with in t wo years from the effective date of this Act. 

SECTION 3. This Act shall take effect upon its approval. 

APPROVED this day of , 196 7 

GOVERNOR OF THE STATE OF HAWAII 
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STATE OF HAWAII 
LAND USE COMMISSION 

Minutes of Meeting 

County Board of Supervisors Chambers 
~failuku, Maui 

April 14 , 1966 - 2:25 P.M. 

Commissioners Present: Myron B. Thompson, Chairman 
C, E. S. Burns 
Robert Wenkam 
Shelley Mark 
Jim P. Fe rry 
Lesli e Hung 
Goro Inaba 
Charle s Ota 
Shiro Nishimura 

Staff Present: George S. Moriguchi, Executive Officer 
Roy Takeyama, Legal Counsel 
Ah Sung Leong, Draftsman 
Dora Horikawa, Stenographer 

A short prayer by Chairman Thompson was fol l owed by the usua l introduction · 
of Commissioners and staff members, swearing in of persons test ifying during the 
hearing, and a brief explanation of the procedures to be followed . 

PETITION OF ALEXANDER AND BALDWIN, INC, (A65-106), TO AMEND THE URBAN DISTRICT 
BOUNDARY AT KAHULUI, MAUI, identifiable by Tax Map Key 3-8-07: 02 

Staff recommendation was for favorable consideration of the petition since 
adequate proof had been submitted of the need for urbanization of an additional 
12 acres, and the lands were suitable for development for urban purposes. 

Commissioner Wenkam asked whether petitioner had entertained the idea of 
revising the urban line more approximate with the master plan for Maui, and Mr. 
Moriguchi replied that this had been done, that the petitioner had closely fol­
lowed the master plan. 

Mr. Richard Cox of Alexander and Baldwin stated that the staff had ade­
quately covered the pertinent points. He submitted an additional map shruing 
how the proposed area would tie in with the other developments , pointing out the 
various existing uses. 

Mr. Cox solicited comments from the Commissioners with respect to Alexander 
and Baldwin's desire to proceed with construction of the 32.5 acres of the 10th 
increment presently in an Urban District. 
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Commissioner Ferry advised that this matter would fall under the jurisdic­
tion of the County, inasmuch as it involved urban lands, and that it would not 
be prudent for the Commissioners to make any comments. 

Since there was no further testimony, the hearing was closed. 

PETITION OF HONOKAI DEVELOPERS (A65-101), TO AMEND IBE URBAN DISTRICT BOUNDARY 
AT HONOULIULI, OAHU, identifiable by Tax Map Key 9-1-15: 8 

Staff memorandum presented by Mr. Moriguchi (see copy on file) maintained 
the original recommendation made at the time of the public hearing for denial of 
the petition, since the petitioner had not served to prove that additional urban 
lands were required, and on confinnation of the fact that sufficient urban lands 
were available. 

Commenting on the hardship factor, Commissioner Burns wondered when the 
project was started and how much money had been expended. The only expense in­
curred to date was for the sewage treatment plant, Mr. Moriguchi advised, which 
was installed around 1962 to serve the existing subdivision in addition to the 
subject area in anticipation of receiving approval. 

Chairman Thompson pointed to the statement in the staff memo referring to 
the availability of sufficient urban lands in this area. Mr. Moriguchi replied 
that this was a direct quote taken from the City Planning Commission's recommen­
dation which reads as follows: "Although there are sufficient lands for urban 
purposes in the Ewa District (i.e. Makakilo City) this is the only fee simple 
residential subdivision in the immediate area." 

Mr. Vincent Yano of Honokai Developers presented additional testimony in 
support of the petition. At the time the developers submitted the 50-acre plan 
to the City Planning Commission , the whole area was zoned Rural Protective. 
Subsequently, the Land Use Commission reclassified it in the Agricultural Dis­
trict. The sewage treatment plant was a City Planning Commission requirement 
even before the developers could proceed with Unit 1-A. Mr. Yano stressed that 
he certainly did not mean to imply that they "gambled" $170,000 for a sewage 
plant to take care of the entire 50-acre subdivision. They were mandated by 
the City to submit detailed subdivision plans for the entire area before tenta­
tive approval could be granted. Al though the City did grant tentative approval 
for the entire subdivision, the developers were advised to seek actual approval 
on an increment basis at the time their plans materialized. This was the reaso~ 
they did not have approval for the subject parcel under petition. 

Commissioner Ferry felt that the amount of $170,000 for the sewage plant 
was in line with expenditures required to serve the needs of 250 lots. 

Chairman Thompson raised the question of flooding in the 1-A increment re­
sulting from an over-flow of the stream following a big rain. Mr. Yano replied 
that this was handled by adequate drainage. 

Referring to the slow rate of sales in the 1-A increment, Commissioner Ferry 
submitted that during the latter part of 1959 to the middle of 1961, there was 
a depressed real estate market, and that some weight should be given this factor 
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since petitioner was granted approval in 1960. Secondly, the growth of tre lee- .. 
ward area has only begun, primarily due to the investment that the government haij 
begun making. One of the stifling growth factors was the lack of proper access ; · 
and this was being resolved by construction of better highways. With _the projes­
tion of 1,185,000 people for 1980 for Oahu alone, it was easy to conceive that 
a good portion of the increase in population would locate in the leeward area. 

Commissioner Ferry continued that staff was not presenting a true picture 
by drawing comparisons such as that described in page 2, item 4, of tre memoran~ 
dum. Other factors that should be considered in making such comparisons would 
be the availability of financing, the promotional budget, the number of developed 
lots, etc. 

Commissioner Ferry confirmed that the H-1 highway would be completed within 
the next 10 years. 

Commissioner Nishimura observed that the amount of urban lands submitted a~ 
being available in the general area was deceiving, in that much of this land was 
owned by the federal government. Mr. Moriguchi commented that the federal govern­
ment did develop its own residential subdivisions. He also pointed out that 
Makakilo is available with a potential for 25,000 persons. 

Pursuing the matter a little further, Commissioner Ferry commented that 
facilities for an additional 25,000 persons in the Makakilo area were hardly 
sufficient to meet the needs of the 450,000 additional residents anticipated 
for the Island of Oahu by 1980. 

Commissioner Wenkam pointed to the fact that this Commission had previously 
turned down reclassification of Fort Bar~tte which had the same potential as th~ 
subject area under consideration. To argue for approval of this petition on th~ 
basis of population expansion, he felt, was invalid since this would only accomt 
modate such a small percentage of the needs. He felt that the proposed urban 
reclassification in the Makaha area, on which the Commission will be acting on 
today, would more than adequately meet the requirements of the population growth 
within the leeward area. 

Commissioner Wenkam continued that he was arguing against this petition 
because it was typical of the scattering of developments which, to some extent, 
was responsible for bringing about the establishment of the Land Use Commission, 
To condone the continuation of this subdivision merely because it had already 
been started, was akin to agreeing that two wrongs make a right. This was an 
undesirable projection of an urban area into the center of an Agricultural Dis­
trict and open spaces, and did not contribute to a well-planned and well-organized 
community. 

Mr. Moriguchi submitted that the Commission had denied any number of re­
quests involving indigent citizens wishing to subdivide agricultural lands, eveq 
though hardship had been advanced as the major factor. Therefore, in order to -
be consistent, this fact should be given due consideration. 

In addition, a study made by Harlan Bartholomew had recommended keeping the 
subject area in agriculture and this Commission had seen fit to accept this 
recommendation and had modified the urban line to its present location. 
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Commissioner Ota commented that petitioner's lands were not in productive 
use and some improvements had already been installed. Also, this was one of the 
few fee simple lands available in the rural area on Oahu. 

Commissioner Ferry wondered whether any of the petitions turned down in the 
past on the neighbor islands abutted an urban area, and Mr. Moriguchi replied 
that they did not . 

Commissioner Ferry then asked if a similar situation had occurred on the 
neighbor island with all things being equal, would there be much reason to deny · 
extension of an Urban District. Chairman Thompson requested that the discussioq 
be confined to the subject petition without making references to precedents set : 
Also, circumstances differed on the neighbor islands and on Oahu. 

Commissioner Wenkam referred to the hardship factor ?resented by the peti­
tioner and commented that Fort Barette had also suffered similar difficulties. 

Commissioner Ferry replied , as a matter of clarification, that there was a 
major difference between Fort Barette and the Honokai development. At the time 
of purchase, Fort Barette had already been zoned agricultural, whereas petitioners 
had received approval for the subdivision in 1960 and committed their investment~. 

Commissioner Ferry moved that the application be approved since sufficient 
justification had been presented by the petitioner for a boundary change from an 
Agricultural District to an Urban District, seconded by Commissioner Nishimura. · 
The Commissioners were polled as follows: 

Ayes: Commissioners Inaba, Ota, Burns, Nishimura, Ferry. 

Nays: Commissioners wung, Wenkam , Mark, Chairman Thompson. 

The motion was not carried. 

PETITION OF CAPITAL INVESTMENT CO., LTD. (A65-100), TO AMEND THE URBAN DISTRICT 
BOUNDARY AT MAKARA, OAHU, identifiable by Tax Map Key 8-4-02 

Mr. Moriguchi presented the staff memorandum recommending a modified urban­
conservation line, involving 1,370 acres (see copy on file). The modifications 
and the recommended urban boundaries were pointed out in detail on the map. 

Commissioner Burns questioned whether staff's recommendation for approval 
included the 20% slopes. 

Mr. Moriguchi conceded that it did--that denial of the 20% slopes would re­
strict the development to such an extent that it would be economically difficult 
fort~ developers to proceed with t~ir plans. It was also pointed out that 
staff had recommended urbanization of the remaining Class Elands since most of 
the prime agricultural lands had already been absorbed in the plans. 

In reply to Commissioner Ota's request, Mr. Moriguchi pointed out the pro­
posed uses on the map such as the resort complex, commercial areas, open spaces, 
residential area, etc. There were provisions for a total of 5,400 dwelling units 
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if the petition as requested by Capital Investment Co. were approved. 

Mr. Moriguchi advised that the modified urban-conservation line was discus~~d 
with the petitioner and agreed upon, although petitioner did point out the fact 
that the City and County had planned on allowing construction on lands over 30% ; 
slopes. 

Commissioner Wenkam stated that the beauty of the islands was largely de­
pendent upon keeping the hillsides free of developments. However, he felt that 
construction on slopes up to 30% in this instance was feasible due to the vast­
ness of the area and the tremendous open spaces which allowed for greater flexi­
bility, and that he supported the staff's recommendations . 

Commissioner Ota expressed bewilderment over staff's inconsistency in recom~ 
mending denial of th: Honokai petition, acted on earlier, for 32 acres adjacent 
to an Urban District on grounds that sufficient urban lands were available; and 
then to recommend approval of this petition involving thousands of acres. 

Mr. Moriguchi replied that staff recognized this very point might be brought 
up. Staff had viewed the Makaha petition from the standpoint of the overall ' 
general plan for the island, and the S~ate General Plan's proposal for this area 
was for a major resort complex, based on future tourist expansion. The petitio~~r 
had submitted substantial data along this line. The Honokai petition was for an 
isolated appendage to an Urban District that should not have been there in the '. 
first place, and tre State General Plan did not include this area for urban pur­
poses . 

Referring back to the statement made earlier by staff, Commissioner Ferry 
agreed that economic hardship was involved if construction were disallowed on th~ 
gentle slopes. However, one could not deny that staff was arguing from the eco­
nomic standpoint. Yet, in the Honokai petition, the economics involved did not · 
warrant staff's consideration. Commissioner Ferry wondered how this could be 
rationalized. 

It was stressed by staff that economics was not the basis for recommending 
approval of tle Capital Investment petition--that if sufficient justification of 
need for the complex had not been submitted by the petitioner, staff would have 
argued against the proposal. 

Chairman Thompson agreed that the question raised by Commissioner Ferry 
required clarification, with respect to the rationale for the Honokai petition. 
He advised that there were 24 hours in which to reconsider the Honokai petition, 
but for tle moment discussion should be confined to the subject petition. 

Commissioner Ferry stated that he was completely in favor of the proposed 
subdivision by Capital Investment Co. On the basis of 5 persons per unit, tre 
5,400 units would accommodate 27,000 persons, which would take care of only a 
fraction of the projected population increase by 1980. 

Commissioner Wenkam moved that petition be approved as recommended by staff, 
which was seconded by Commissioner Ferry. The Commissioners were polled as 
follows: 
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Ayes: Commissioners Burns, Ferry, Inaba, Mark, Nishimura, Wenkam, 
Chairman Thompson. 

Nays-:- Commissioners Ota and Wung 

The motion was carried. 

Chairman Thompson called for a 5-minute recess. 

The meeting was resumed at 3:45 p.m. 

RECONSIDERATION OF THE HONOKAI DEVELOPERS' PETITION (A65-101) 

Chairman Thompson announced that a reconsideration of the Honokai petition 
was in order based on the conflicting rationale presented on this and the Makahq 
petition. It was also pointed out that whatever the decision was during this 
reconsideration, it would be absolutely final. 

To enable Chairman Thompson to make the move for reconsideration, Vice­
Chairman Burns was requested to chair this portion of the meeting. 

Commissioner Thompson moved to reconsider the Honokai petition, which was 
seconded by Commissioner Ferry. The motion was carried by the following votes; 

Ayes: Commissioners Wung, Inaba, Ota, Nishimura, Ferry, Thompson, 
Chairman Pro-tempore Burns 

Nays: Commissioners Wenkam and Mark 

The floor was opened for discussion. 

Commissioner Wenkam commented that population increase should not be the orily 
consideration for justification of boundary change. Emphasis should also be 
placed on proper planning, proper location, community services available in 
keeping with an orderly community. 

In answer to Commissioner Thompson's query, Mr. Moriguchi advised that the 
H-1 Highway ended at Barbers Point and cut off before the Honokai development. 
Completion date for the H-I Highway, according tothe Bureau of Public Roads, was 
set for 1972, and 1974 for the whole defense highway system. 

Commissioner Wenkam suggested that perhaps the petitioner could come in and 
apply for boundary change when the highway system was completed and as the need ' 
arose. 

Commissioner Ferry argued that if this Commission were to operate as a 
functional body, it was necessary to look 10 years into the future. He added 
that the Department of Transportation has moved with acceleration on the road 
construction project to alleviate the inadequacy of the highway system in the 
leeward area. 
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Commissioner Ota submitted that equal emphasis should be placed on good 
planning and conservation of prime agricultural land. He stated that the Makaha 
petition involved prime agricultural lands with easy accessibility to water. Tq~ 
Honokai lands involved rocky, uneven terrain, without access to water, with absq~ 
lutely no a,et:"icultural value. He stressed that one of the main purposes of the ~ 
Commission ~as the conservation of prime agricultural lands. Yet, the Makaha • 
petition was approved for boundary change while the Honokai development was denied. 

Commissioner Ferry remarked that an argument in favor of granting the Honokai 
petition was the existence of facilities and that this would constitute a normal 
extension of an existing Urban District. 

Referring to the existing facilities, Mr. Moriguchi pointed out that men 
the petitioners were mandated by the County to install the sewage treatment pla~t, 
they had not received approval for the subject parcel. Therefore, the plant 
could have been built on an increment basis, but instead the petitioners chose to 
"gamble" in anticipation of receiving approval for the whole development. By the 
very action of this Commission in pulling the urban line back, they recognized • 
that urbanization of this parcel would constitute spot zoning. In addition, 
marginal lands did not necessarily have to be reclassified into an urban zone. 

Commissioner Thompson wondered what .lfrain it would place on the county and ' 
state if this development were approved. Mr. Moriguchi informed that bus ser­
vices for the children, fire and police protection will need to be provided. 

Commissioner Ferry agreed with staff that land that is not in productive 
agricultural use need not necessarily be put into urban. However, the reason 
the Puna area, where small lot sizes were zoned agricultural, fell into this 
category was that there was no physical development on those lots. He contended 
that had there been a multitude of homesexisting on the lots, this Commission 
would have seen fit to zone this area as urban. He continued that the Honokai 
development presented an entirely different situation, in that homeSwere already 
existing in the first unit and families were living there. 

Mr. Moriguchi argued that this was merely conjecture, that even if there h~d 
been homes in the Puna area, this was no assurance that the Commission would have 
zoned it in the Urban District. The criteria for urbanization was not to extend 
an already existing urban use but rather on the basis of whether this constitut~s 
a good Urban District and is contiguous with facilities ordinarily related to a ­
community. He reiterated that Harlan Bartholomew had concurred with staff's 
findings. 

In reply to Commissioner Thompson's comment that when the Land Use Commis­
sion classified the subject area in the Agricultural District, they did not have 
knowledge of the population expansion , Mr. Moriguchi stated that this should not 
lead to urbanization anywhere, that instead it should follow a well-developed ' 
plan. 

Commissioner Ferry moved that the Honokai Developer~ petition be granted · 
because ample proof had been submitted, seconded by Commissioner Nishimura. 
Commissioner Wenkam argued that he did not believe proof had been provided for 
need of subject parcel, that there were sufficient urban lands in the Waianae 
area. 
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The Commissioners were polled as follows: 

Ayes: Commissioners Inaba, Ota, Nishimura, Ferry, Thompson, Chairman 
Pro-tempore Burns. 

Nays: Commissioners Wung, Wenkam, Mark. 

The motion was carried . 

• 
PETITION OF BERNICE P. BISHOP ESTATE (KAPAKAHI RIDGE) A65-97, TO AMEND THE URBAij 
DISTRICT AT WAIALAE-IKI, OAHU, identifiable by Tax Map Key 3-5-19: 13 and 
3-5-24: portion of parcel 1 

Staff memorandum, presented by Mr. Moriguchi (see copy on file), recommended 
denial of the original petition in its entirety and advised the petitioners to 
come in with an entirely new petition submitted in accordance with tbe latest 
plans of the Trustees of the Bishop Estate. 

Commissioner Inaba moved to deny the original petition in its entirety on 
the basis of staff's recommendation which was seconded by Commissioner Wenkam. 

Mr. Takeyama, legal counsel, advised that a request for amendment had been 
made by the petitioner and it was in order to act on this matter before moving 
on staff's recommendation. 

Chairman Thompson reminded the members that the Land Use Commission, in the 
past, had made it its practice not to extend a boundary for a petition; however, 
had exercised its prerogative to bring it down. The Makaha petition was the 
only exception, but it was pointed out that this was done at the time of the 
hearing. 

Mr. Takeyama stated that the petitioner was within his legal rights to come 
in and request for an amendment to the petition, in this case involving 12 plus 
acres. The Commission could vote to either deny or approve the request for 
amendment, and act on the petition separately. In reply to Chairman Thompson's 
question, Mr. Takeyama advised that there was nothing in the rules and regulatiqns 
to prohibit the Commission from granting the request for amendment. 

Mr. Takeyama continued that approval of the amendment did not remove the 
necessity for another public hearing. If the request is approved the petitioners 
would have to come in with a new petition which would be duly advertised. This 
would put into motion the proceedings for a new hearing. However, if the request 
for amendment to the petition is denied, the Commission would be acting on the 
original petition as submitted by the petitioners. If it followed that the 
Commission voted for denial of the original petition, the petitioners would hav¢ 
to submit substantial grounds of change in condition before they can attempt to -
file another petition for the subject parcel. 

Commissioner Inaba moved to deny petitioner's request for amendment to the 
original petition, seconded by Commissioner Nishimura. The motion was passed 
with the following votes; 
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Ayes: Commissioners Inaba, Mark, Nishimura, Wenkam, Wung . 

Nays: Chairman Thompson, Commissioner Burns. 

Excused: Commissioner Ota 

Chairman Thompson then announced that the Commission was now in a positioq 
to act on the original petition as submitted. 

Commissioner Nishimura moved that the petition be 'denied as recommended by 
staff, seconded by Commissioner Wenkam. The Commissioners were polled as follows: 

Ayes: Commissioners Wenkam, Inaba , Wung, Nishimura, Mark, Chairman 
Thompson. 

Nays: Commissioner Burns. 

Excused: Commissioner Ota 

LALAMILO HOUSE LOTS 

Mr. Moriguchi reviewed that during the previous meeting on March 25, 1966 at 
Kona, staff had been instructed by the Commission to investigate whether there 
might be substantiating evidence to indicate Commission's intent when the per­
manent boundaries were established for the subject area. However, staff was no~ 
able to locate any concrete evidence in this respect. Therefore, it was the 
staff's recommendation that this Commission, on its motion, initiate a boundary 
change for the subject area, along with the Honokaa lands, sometime in the future . 

Following a brief discussion, Commissioner Wung moved that the Commission 
initiate a boundary change for the Lalamilo House Lot area, which was seconded 
by Commissioner Nishimura, and the motion was passed unanimously. 

NEXT MEETING DATE AND PLACE 

Tentative meeting schedule was presented by staff. It was pointed out that 
this was to inform the Commissioners of tentative dates and to give them an 
opportunity to voice their preferences. 

Staff-recommended date of May 13, 1966 for the next meeting was changed to 
May 6, 1966 to be held in Hilo. The action items were eliminated. 

SENATE RESOLUTION NO. 97 

Chairman Thompson referred to Senate Resolution No. 97, a certified copy of 
which had been distributed to each Commissioner. This involved a request for tpe 
State Land Use Commission and the Department of Planning and Economic Development 
to study the feasibility of the arrangements for the conveyance of lands in ' 
rural or agricultural districts as outlined and to report their findings and 
recommendations to the Legislature not later than 20 days preceding the convening 
of the 1967 session of the Legislature . 
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Chairman Thompson expressed concern over the fact that the already limited 
staff time would be taxed with this additional responsibility. However, it was 
determined that staff would find time to complete its findings before the next 
Legislature. 

LETTER FROM MAUI COUNTY ATTORNEY GENERAL (rAANAPALI BATCHING PLANT) 

Chairman Thompson referred to a letter received from Mr. Kase Higa, Maui 
County Attorney, regarding the application for a special permit by Pioneer Mill 
Company involving a concrete batching plant at Kaanapali, Maui. In effect, the 
letter suggested that no further action be taken in this matter, but that the 
County Attorney would be willing to pursue this matter further if the Commissiop 
felt strongly enough and if the legal counsel could find adequate legal grounds. 

Commissioner Burns advised that, as an officer of Pioneer Mill Company, he 
would have to abstain from making any comments. 

Chairman Thompson wondered how it was possible that Pioneer Mill Company 
had not consulted with its attorneys prior to negotiating with the Kahului 
Railroad Company. 

Commissioner Burns thought that this might have merely been a letter of 
agreement between the two firms; whereas, had it been funneled through the 
legal office, they might have checked into the matter of proper zoning for such 
an installation. 

Commissioner Wung moved to accept the letter from the Maui County Attorney 
and take no further action on this matter. Commissioner Wenkam seconded the 
motion and it was passed unanimously. Commissioner Burns abstained from voting. 

ALLISON PETITION 

A point for clarification was brought up by Mr. Moriguchi on the Allison 
petition. He wondered whether the Allison petition was acceptable as submitted 
despite the absence of signatures of a few of the landowners involved in the 
petition. 

Mr. Takeyama, legal counsel, suggested that the Land Use Commission, on its 
own motion, could initiate petition for those people who did not sign the peti­
tion so that the whole area might be considered as one contiguous parcel. He 
further advised that this action would not imply that the Commission was in favor 
of the petition, but was merely to clear the way for a public hearing. If this : 
is not done, Mr. Takeyama advised that the Commission could not consider those 
3 or 4 parcels on which there was no request for boundary change, at the time 
of the hearing. 

Mr. Moriguchi stated that the request from the petitioners was for reclassi­
fication of the entire area, in response to Chairman Thompson's question. 

Mr. Takeyama further clarified his earlier suggestion with the statement 
that it was specifically provided in the law that the Land Use Commission could, 
on its own motion, initiate a boundary change. This provision was set up to en­
able the Land Use Commission to opeb up other lands. 

-10-



• 
Commis s i oner Wenkam felt t hat: c. b11..,.:1d di sc t:ssion on the r easona bleness, 

the moral implications, etc., should precede any motion by the Commission . 

Chairman Thompson stated that the motion was merely to expedite and facili : 
tate proceedings for the hearing, and that interested parties could voice their ; 
feelings at the time of t he hearing. 

Commissioner Inaba moved that the Land Us e Commission initiate a boundary 
change for those people who did not sign the Allison petition, which was seconded 
by Commissioner Ota. The motion was carried with the following votes : 

Ayes: Commissioners Inaba, Ota, Burns, Nishimura, Chairman Thompson. 

Nays: Commissioners Wung, Wenkam, Mark 

/i. rTIGATION 

Mr. Takeyama , legal counsel, advis e d that he was meeting with Judge Felix i n 
Hilo tomorrow to discus s the case of Tamura v s . Land Use Commission. He was also 
appearing in court next week on the motion to dismiss appeal of the Nuuanu Vall~y 
Community Association. 

ADOPTION OF MINUTES 

Minutes of the meetings of October 1, 1965 and October 2 , 1965 were adopted 
as circulated. 

The meeting was adjourned at 5:10 p.m . 
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~~la~ ~ B. 'l'HOMPSONt C~r:man 
Stat Land U a Coanieaion 

Subaa:lbed and sworn to before 
me thi 20th day of January, 1966 

Not y Public, Fl~st Judicial Circuit 
Stat of Hawaii 

My c lesion expires / o/',,;'f /"1 
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C. A. No. 1261 

IN THE CIRCUIT OOURT OP THE THIRD CIRCUIT 

STATE OF HAWAII 

JAMES J. TAMURA, ) 
) 

Appellant, ) 
) APPPAL FROM DECISION OF 

vs. ) 
) 

THE LAND USE OOMMISSION, 
STATE OF HAWAII 

LANO USE OOMMISSION, ) 
State of Hawa11, ) 

) 
Appell . ) _______________) 

M·, rion S. Victor 
OOUNTER-OFSIGNATION OF OONTENTS OF 

RECORD ON APPFAL 

rR1 ~@~a%?~ [D) 
JAN C,966 

State of Hawaii 
LAND USE COMMISSION 

BERT T. l<OBAYASHI 
Attorney Gener l 

ROY Y. T.AJ<EYAMA • 
Deputy Attorney General 

State of Hawaii 
Iolani Palace Grounds 
Honolulu, Hawaii 96813 

Attorneys for Appelle 
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C. A. No. 1261 

IN THE CIRCUIT CX>URT OF THE THIRD CIRCUIT 

STATE OF HAWAII 

.:JAMESJ. 'l'AMURA, ) 
) 

Appellant, ) 
) APPEAL FROM DECISION OP 

vs. ) THE LAND USE 00.MMISSION, 
) STATE OP HAWAII 

LAND USE CX>MMISSION, ) 
State of Hawaii, ) 

) 
Appelle. ) 

) JAN ~ 1966 

State of Hawaii 
LAND USE COMMISSION 

CX>UNTER-DF.slONATION OF CX>NTBNTS OF 
RECORD ON APPEAL 

Pursuant to Rule 72(d)(3) of the Hawaii Rules 

of Civil Procedure, Appell e hereby designates the following 

additional papers in connection with the above-entitled 

appeal: 

l. Staff report, snaps, exhibits and other 

papers submitted by the L nd Use Commission staff. 

2. Findings of Facta, Conclusions of Law and 

Decision of the Land Use Commiasion. 

3. Answer to Statement of Case. d 
J7Tfl.1) Dated at Honolulu, Hawaii, this ___ day of 

~~ , 196~ 

STATE LAND USB <X>MMISSION, Appellee 

By BERT T. l('OBAYASHI 
Attorney General 

By ~ 2- d0t_ci~
? Roy Y. Takeyama

Deputy Attorney G neral 



LAND USE COMMISSION 
STATE OF HAWAII 

IN THE MATTER OF THE PETITION) 
FOR SPECIAL PERMIT BY JAMES ) 
J. TAMURA, HAWAII SP-65-19 ) 

FINDINGS OF FACT, CONCLUSIONS OF 
LAW AND DECISION 

The above Petition for a Special Permit involving a residential subdivi­

sion within an Agricultural District of the State Land Use District Boundaries, 

having come on for hearing, and the Land Use Commission having duly considered 

the evidence now finds and concludes as follows: 

FINDINGS OF FACT 

1. That the Petition encompasses 1.96 acres of land, which is in the Agri­

cultural District and which is located in the Panaewa Houselot Subdivision, 

Waiakea, South Hilo, Hawaii (TMK 2-2-52: 8). 

2. That the Petitioner proposes to subdivide and develop the 1.96 acres 

of land into four residential lots. 

3. That the Hawaii County Planning Commission, after duly considering the 

evidence received during a public hearing, denied the Special Permit. 

4. That James J. Tamura had appealed the decision of the Hawaii County 

Planning Commission. 

5. That Judge A. M. Felix of the Third Circuit Court, State of Hawaii, 

rendered a decision which mandated the Hawaii County Planning Commission to re­

commend approval of the Special Permit to the State Land Use Commission. 

6. That James J. Tamura was issued a transfer document on May 14, 1962 

for title to the subject land which was purchased from the State initially by 

Patrick Walter Pereira and Edith Rachel Pereira. 

7. That on March 13, 1964, a Land Patent was granted to James J. Tamura 

by the Department of Land and Natural Resources for the subject land. 

8. That the Patent for the subject lands contained the same conditions 

applicable to the Special Sale Agreement dated November 20, 1958, by which the 

State Department of Land and Natural Resources originally conveyed the subject 

land to Patrick Walter Pereira and Edith Rachel Pereira. That the following 
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two paragraphs are part of the Land Patent granted to Mr. Tamura: 

a. "That should the patentee or any assignee of his, desire to subdivide 

said lot, or any portion thereof, each subdivision shall conform with 

the minimum of specifications and standards established by the Hawaii 

Traffic and Planning Commission, excepting that said lot and each 

additional lot created as a result of said subdivision, shall con­

tain an area of at least 10,000 square feet, or the minimum area 

required by said Planning Commission, whichever is greater, and the 

owner of each lot as subdivided shall be required within the period 

of 5 years next following the date of such subdivision or resubdivi­

sion, to construct on each lot so created a single-family dwelling of 

new materials or masonry, and containing a floor area of not less 

than 850 square feet, exclusive of garage and open lanai." 

b. "That the land hereby conveyed shall be used for residence purposes 

only for a period of 10 years from the date of issuance of this Land 

Patent Grant." 

9. That the subject parcel contains a single residence constructed by James 

J. Tamura. 

10. That the subject parcel is served by a cinder road (Lama Street) and a 

paved road (Kalo Street). 

11. That the general land use of the area is rural or agricultural in nature. 

12. That the building density along Lama Street and along the south side of 

Makalika Street is approximately 2.7 acres per dwelling unit. 

13. That the lots in the area are generally overgrown with wild growth al­

though clearings occur around the residences. 

14. That a coffee orchard, lychee orchard, a macadamia nut orchard, and a 

few small gardens are found in the area, although the lands are predominantly 

overgrown with wild growth. 

15. That electrical, telephone, and water services are available in the 

area. 

16. That the soils in the area of the subject land are known as the Olaa 

or Ohia soil material, consisting of young lava with a thin covering of volcanic 

ash occurring in very wet regions on the Island of Hawaii. 
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17. That this land type is difficult to cultivate and pastures are of 

very poor quality. That, however, some areas at lower elevations are being 

developed for macadamia nuts, coffee and pastures. 

18. That the County Plan for development of the area designates a resi­

dential-agricultural use for small operations such as poultry, floriculture, 

or truck gardening, with minimum lot sizes of 1 acre. 

19. That considerable acreage, estimated at approximately 2,400 acres,are 

vacant or not used for urban purposes within the Urban District boundary in 

the Hilo area, and that the subject land is located approximately t mile from 

the closest urban boundary. 

20. That although the population of Hilo has not changed drastically from 

1950 to 1963, it is prominently indicated that the population has declined, 

and that recent trends also indicate a decline in population from a 1960 total 

of 25,966 to a 1964 total of 25,370. 

21. That the Land Study Bureau of the University of Hawaii has found, as 

indicated in its report "Urban Development on the Island of Hawaii, 1946-1963", 

that development of lots platted in the Hilo area over the subject period, has 

been at a slow rate of approximately 36%. 

That the temporary district boundaries made effective on April 21, 1962, 

classified the subject land within the Agricultural District. 

22. That the final district boundaries made effective August 23, 1964, 

classified the subject land within the Agricultural District. 

23. That an application for Special Permit to subdivide the subject land 

was first made on May 1, 1964, approximately two years after the temporary dis­

trict boundaries classified subject land within the Agricultural District. 

24. That the subject land was not used for urban purposes until February 

17, 1964. 

CONCLUSIONS OF LAW 

1. That the Petitioner has failed to prove that the proposed subdivision 

is "unusual and reasonable" within an Agricultural District in accordance with 

Section 2.24 of the State Land Use District Regulations, and 98-H6, Revised Laws 

of Hawaii, 1955, as amended. 
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2. That other undeveloped lands already districted for residential pur­

poses are better located to centers of trading and employment facilities and 

more easily serviced by public agencies than the land under consideration, thus 

alleviating any evidence of urban pressures in the area under petition. 

3. That to include land under consideration as a permitted residential 

use would contribute towards scattered urban type development. 

4. That the proposed subdivision will be contrary to the objectives sought 

to be accomplished by the Land Use Law and ~egulations, in that scattered urban 

uses will result. 

5. That the proposed subdivision will adversely affect the surrounding 

property, in that the existing roads would be over-taxed and deteriorate by 

nature of its cinder construction. 

6. That the proposed subdivision would burden public agencies to provide 

adequate roads. 

7. That unusual conditions, trends and needs have not arisen since the 

district boundaries and regulations were established. 

8. That the land upon which the proposed subdivision is sought is suited 

for certain agricultural uses. 

9. That the proposed subdivision will substantially alter and change the 

essential rural character of the land by introducing higher density residential 

use. 

10. That the proposed subdivision would not make the highest and best use 

of the land involved for the public welfare. 

11. That the specifications in the land patent require conformance with 

the minimum specifications and standards established by the Land Use Law and 

Regulations at the time the request for subdivision is initiated by the land-

owner. 

DECISION 

Based on the evidence presented and the findings of facts and conclusions 

of law, it is the decision of the Land Use Commission that the Petition for a 
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Special Permit to subdivide the 1.96 acre parcel of land owned by James J. 

Tamura (Tax Map Key 2-2-52: 8) be denied. 

Dated: January 19, 1966, Hon~lulu, Hawaii. 

STATE LAND USE COMMISSION 

By 

CERTIFICATION: 

I do hereby certify that the foregoing 
is a full, true and correct copy of the 
ori inal on file this office. 

/ GEQ GE" ~. MORI~UCHI _./; 
/ Executive Officer / 

L-- Land Use Comrnissi • 

APPROVED AS TO FORM AND LEGALITY: 

( ~7Cj ~~ 
ROY TAKEYAMA 

Deputy Attorney General 
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State of Hawaii 
LAND USE COMMISSION 

c. A. NO. 1261 

111 TD 0%ACUlT Q)Ofa' or TU Tff1at) CJaeultz 

STAT OP BAWAlJ 

..... J. TAMUM, ) 
) 

Appellant, ) 
) 
) 
) 

LUJD vaa Q)fUIJSllOS, ) 
Sqte Of lfava1S.., ) 

) 
Appell... ) ____________........,_, 

BUT I'. BOU.YU 
At.toner General 

rr Y. ~ 
Deputy Attorney General 

tat• o• Hewatt 
Xolaat .Palace Grouda 
lloROl\ll'Q., Bawali 96813 

Attot"A4fY• for Appell• 



c. A. . 1261 

18 '1' CI UIT C:OU OP TD TIU C1 Ul'l' 

SDTB O MWAII 

AMBS J. TAMURA, 
) 
} rm rn: ©rn: a\\f~ !DJ 

App 11.an~, ) 
) , JAN /y 1966 

w. )
) State of Hawaii 

LAIID USS a>MMlSSI05 • ) COMMISSIO 
tate of wa11, ) 

_______________.........,) ) 

um• 10 su.'l.'pgr or 

Coll•• now the Appell.ee, th• L&lm USB COMNISSIO•• 

by Bert T. Ko'beyaab1, Attorney General of the t•t• of 

waJ.1, and ROy Y. Tak•Y••• Deputy Attorney General., 1\a 

attoi-neye, and in anawer: to Appellant•• tat ent of th• 

Ca••• alleges•• followt1, 

nm PEPENSE 

Th• tat--~ of the Ca•• fail• to atate a claim 

upon which relief cara be ranted. 

s <X>ffl) DUENS 

1. Appell.. dat.t• t • allegation• ntained 1n 

~•CJX"•.Ph• land 2. 

https://Appell.ee


.-

2. Appell• dent•• the al.l99at1ona tained 

1n paragraph 3. 

WHBUIORI, ,he Appell• Pl"•Y• that 

tbtt oa•• the a~l '.be dJ.•1eaecS. 

DATED• IIOnolulu, U.Wa.ti, J11nuary 

USB <X>MNlSllOJI. Appell.. 
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~.;t.:fc of H-:1-.•:aii 
IN THE CIRCUIT COURT OF THE THIRD USE COMh\lSSIO 

S'rATE O HAv,'AII 

JAMES J . TAMURA , ) 
) 

Appe llant , ) 
\ 
I 

VS . ) 
) 

LAID U~E COMMISSIO~ , ) 
State o f Hawai i , ) 

) 
A_ e l lee . ) 

) ________________) 

10TICE OF PPEAL TO CIRCU T COURT 

KAZUHI~A ABE 
Profes~ional ~1ag . 
163 Kalakau a Street 
Hi lo, Hawai i 
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IN THE CIRCUIT COURT OF TPE T IRD CIRCUIT 

STATE O· HAWAII 

JAMES J. TA~URA , ) 
) 

11 ppeJ.lant, ) 
) 

vs . ) 
) 

LAND USE COJ\iflUSSIO.·l , ) 
State of Hawaii, ) 

) 
Ap ellee . ) ________________) 

NOTICE OF APPEAL TO CIRCUIT COURT 

Not ice is hereby P'i ven that ~ AMr.::S J . TIHU ,A , 

Appellant above named, pursuant to Se ction 98H- 6, Revised 

Laws of Hawaii 1955, as amended, herebr appeals to the 

circuit Court of the Third udicial Circuit from the deci­

sion of the LAND U.E COMMISSION, .tate of P· wa1 ·, en ered 

on the 17th d y of December, 1965 . 

Dated this 20th day of December, 1965~ 

Attorney for ppe llant 

rrofes::iional D1cio- . 
163 Y l akaua treet 
H1Jc1t 1~i.rai1 
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C. A. No . Stote of t-fo-.voii 
I lAND USE COMA\1SS 

IN THE CIRCUJT COURT Q'!;' THE THIFD CI RCUI'l' ION 

STATE P HAVAII 

JAMES J . TA1URA , ) 
) 

Appellant , ) 
) 

v~ . ) 
) 

LAND USE COMMISSION, ) 
.~tate of Hawaii ) 

) 
/lppelle"'. 

) 
' '/ 

STATEM· JT 0~ THE CASE 

DESIGW\'!'IO t-ITE!J'l'S 0!-'1 RECORD O APPEAL 

and 

ORDER FOR CERTIFICATION AND 
TRANS. iIS~ I 0 ,; 0-r:1 nv 8('RT") 

KAZUFISA ABE 
Professional Bld~ . 
163 Kal akaua Street 
Hi lo , Hawaii 

Attorney for Appellant . 
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IN THE CIRCUIT COUR O THE THIRD CIRCUIT 

S'l'l\TE Ur1 HA\IAII 

JAMES J . TAMURA , ) 
) 

IRl~®~O~rn:[O) 
Appellant , ) Dl:C r1 19cS ;J:;;.a f•h-i•

) 
vs . ) 

) State of Howoii 
LAND USE COMMr~sroN , ) LAND USE COMMISSIO 
State of Hawaii , ) 

) 
Appe llee . __________________) 

STATEr!<.NT OP 

n accord nee with ule 72(e), .ai a.i Rtles of 

Civil Procedure , A ellant makes the followin~ statament of 

the case and prayer for relie ' : 

1. That pursuant to ection 98II- 6 , ,evised Laws 

of Hawaii, 1955 , JAMES ~Ar URA filed an application for a 

speci 1 permit to subdivide Lot 63, Panaewa House I ts , des ­

er bed in Land Patent (Grant) lo . '-14.,183 , into four lots . 

2 . That this Appeal rises out of an A. plic~tion 

for u Speci 1 Pernit; and th t thi An eal concerns the 

decision of the Land Use Com ission of the St te o 

deny in specL.l ermi t . 

3 . That Appellant contendc that the ~cc~~ion of 

the ,and Use c~rmiss on , C-:tat -f Iai-iaii , is c intrary to the 

facts nd the law . 

WHEREFORE , Appellant pr ys : 

State o I await , in the auove ent t led ca.;;e bt.~ reverc,cd and 

set aside . 

https://STATEr!<.NT


2. That thic Honorable Court enter judgment for 

Appellant, thereby subdividin· Lot 63 of the anaewa House -

Lots into four Jots. 

3. For such other and further relief as to this 

Dated this ..2... t--'1 day of December, 1965 . 

JAM~S J . TA~U A, A ell nt 

~ , ~ _--
By nhtTrney: 

Profession 1 Bldg . 
163 Kalaka ua Street 
Hilo , Hawaii 

- 2-
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ItJ TIE CinCUIT COUl!'.f.1 
.., TH~ .....nm CIPCUIT 

) 

DEL .,,_7 1c:··~ r ,.., _..) 

vs . ) !; .of'=- , .' ~ ;-.,('1 ~: :., ii 

LPJ'!D ;r (' co~::--: "T .-, ,., 1 ·- .: 
) LAND USE COMMISSION 

St a te of ha~ 11, ) 
) 
) ________________) 

Jursuant to ulc 72(J)(2) , f.~:.ell nt does hereby 

s eci fy the papers de si ~.::! d f iled in t , • s Court rirll: "', "';-: i "1 

connect ion wi t h the App El : 

l . A1p llant ' a i Jpli c~tJon for R ci~l rcrreit 

filed on ~ry 1, 1964 ; t ~nscri . t f ·ha rl ts o toe 

Cormis ·ion , Count of :Ia11aii . 

3 . ~) uch other d en cnt s ~nd cxhio·t.-. file, in 

lj . The I ot icc u; ;'\ p per:..l fil .d i tnP. :.uOVt:- n t.itlcd 

Court t nd Ca.uf:;e . 

5 . 'l'ne St tenent of the Ca .. -"' f'i L <l b:v ft ~11~1 1ant 

and tn a t of A pe llee ( j r filed ) in .11, Court :-i.nc 
-

1
,, 
.., 0.u P. . 

6 . Thi 0 De i -·nation of C ntent:: of Re cord on 

Ap cal tonethe r with ny Counter-Desi ·n~Li on file~ nurAu~nt 

to hule 72(d)(3), ~awa Ru l e - of Civil rncedure . 



44 

57 

58 

:~ .. r~.-].t28·; ~-... r~.J 

~mur:.·7::. ,.. ...... . 

A.rec - Sq. Ft . 
QJ~:-:~ oL&,gsr;,l 

31.:.: 286 123t:, ,· 0 

~-0 ,499 939.00 

l:.9 ,645 

t\3, 901 991.00 

l~l,094 950.00 

42 ,239 . Sl~ . oo 

43,802 876.00 

476.00 

653.00 

........ ,.,,~~-... . ••.. ...:.. . ~ egc li1S -t ve of garage and open l&'llai , 

- -:-~:,:.-::~1iu thr.ciz (3) ye&!!:S f~om date of sale. 

However, all structtn:ea must 

- 3 ... 



B:ta. price payablu in full at sale .. 

,;,. 

'f51Q qu o•~1oet h?lt Oil:' ((.We11:1.,,IDg of oimila.1" design or constni~tioo 

Sooth Kobala 11 

1 "" 9 f,''1 ,
I.,- _, - ' • 

.. 4 -



Tt-:ie·Lty ht",,.:s~ i ::,t3 s::...:·: ·:;•ad ~t Panam-12 , Wa iakea. , Sou ·h Hilo, 
~ 

lm1:-mii, v._1czr,.:::1! ::..l! .::doze from 1 . 81 aczes to 2 . 7 .;,,czes, a 

23 

26 

,.. 7 
.t.. 

33 

9 

60 

61 

63 

65 

Area - Acreo 
(Il~~~~t,&Q.'!) 

2.72 

2.r: 

2. 73 

2.73 

1 .31 

1 . 96 

2. 73 

2. 73 

2. 72 

2 . l~2 

2. 72 

2. 73 

2. 73 

2. 73 

1.31 

1 . 96 

2. 73 

2.49 

2050.00 

2050 . 00 

?.050 . 00 

1400.00 

lS00 . 00 

2050.00 

2050.00 

2050 . 00 

2200 . 00 

1850. 00 

2200 . 00 

2050. 00 

2050 . 00 

2050 . 00 

2050 . 00 

~.oo. o 

1500. 00 

2050 . 00 

1900. 00 
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o:: c ~1.sl!.i.r-:r 1 c -~: .'. :)~..~. 
-· ......- - , ··•- ·.......---

!>mJ!1! ~t the Offie~ of tha Co~iso:1..orAe1e of Fublic Lsnds, 

'E~:i..~~_J:ozi.al O:i.:x:~... e Bu:tltli~g:i '!,.o~:lo_ulu, ~r,;aii, this / t tt.. day of 

!lILO TRI13LJNE..W.:,'7-W_,D: 
Se~~. rg, O-t.·11, 
Hr; • l c:'.lm:1 'iJov., 1(, !I 1958 
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OFFICE OF THE 

OMMISSIONER OF PUBLIC LANDS 
TERRITORIAL OFFICE BUILDING 

INDIVIDUAL REPORT OF AUCTION SALE OF TERR . G0VT . · L0TS 
(Land or Leese) 

Held___....;No'--"-v..............B._...E.....R........__._2...,,..o'-+ ......9+--5+>-8.,_ At__~li~I~L~D~,,,_.H_A=W~A=I=I~--...... E;M , -1 
(Date) cP1ace> 

App. Bk. l. B. Old Lease Ad. Bk. New Lease Ex. Or. Deed Rev. Pmt. 

.;) 6- :3.ls, 
No. 

Date 

"3-<:...J,l,:,3 

s /-:J-q 1~-s ,;i_ J-.f : I I . 
-

,S -~ .f.+ 
' 

~q "-10 
, Item Description and Location oa 

Acres Square Feet 

(Hsel ot) Lot 63, Panaewa House Lots, 
.4 Wai akea'-, s . Hilo, Hawaii 1 .96 

PRICE 
HIGHEST AMOUNT BID: $_--=-lJ.....,5.,_3<.....:co..z..,-=-00=----- ADVERTISED UPSET $.__....:;;:le->.,_,,_5..c...OO.:;...a,c....:oc....:;;.o__ 

&l:N>rAk 
BID BY: Walter P - Perreira J 6-c Pimb i na St. 39711 

(Name) (Address) (Telephone) 

BID FOR: PATRICK WA T.11EE P~ ~EETP i. , J 6- -. P·, m b ·> :,_ ..2_--....r__.e....e..._...t________,,.3....,.9-+7--+-JI 
also known as WAt-rElR PA'I'Rrc=,,: ?:2RREIRA, Hil 0 , Sawai i (Telephone) 

and EDITH RACHEL BORGES FEREIRA 

PATRICK WA LTER PEBE IBA 
(Full Name) 

(Citizen) (By Birth) (By Naturalization) 

Ma rch J /1, J 923 
(Date of Birth) 

ma] e 
(Male or Female) 

Kukuau, Hilo , Hawaj j 
(Place of Birth) 

Std . G~rtificate o y_Birtb Reg No .8720 
(Certi7cate Data) 

(Married) (Unmarried) (Widowed) (Divorced) 

Edith Rac hel Borges
(Spouse'• Name in Full) 

Pereira 

X 
(Tenanta by the Entirety) 

PAYMENTS: 

(Joint Tenant,) 

Purchase Price-----::------'2~0~%=0--::---::---.--- $ 
(ln Full) (ln1tallment1) 

Rent.___months from_______to______ $ 

Advertising in Newspaper____________ $ 

Document Fee________________ $: 

Description and Map,______________ $ 

Others------------------- $ --- ·-

TOTAL 

REMARKS: 

Runner-up: Ralph Nishioka 
Address: 1167 Mililani St.,Hilo 
Amount: ';1 , 525. 00 

EDITH RACHEL PORGE ~·- -~ _,_. .....r-; l...,.m ....RA........______ 
(Full Name) 

(Citizen) (By Birih) (By Naturalization) 

April 25, 1922 
(Date of Birth) (Male 

female 
or Female) 

Honolulu, T.H. 
(Place of Birth) 

Affidavit attached . 
(Certificate Data) 

X 
(Married) (Unmarried) (Widowed) (Divorced) 

Patrick ~alter Pereira 
(Spouse's Name in Full) 

(Tenant, in Common) 

i::
' .. 

--5 . _,_.-

::. 5 . 00 

·------

--u1 7c:: Receipt No·---~ .., _ __./ ' . .) 

~ ~ I, 

Submitted by:_______,,.f""'-,,..-.-../~~...,,_-+-----~~ 
fo~e~..s..t..Disl. 
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FORM 16-B•l (Revised 1955) OFFICE OF THE 
SPECIAL SALE AGREEMENT 

• FOR OTHER THAN HOMESTEAD COMMISSIONER OF PUBLIC LANDS 
PURPOSES TERRITORIAL OFFICE BUILDING •~ 1.J 

TERRITORY OF HAWAII 

App. Bk. .__2.5.:..3.6.__. 
L. B. ..3A63.,._..Aug..____22, 1958 
Ad. Bk. _....2.4.:.11~-

SPECIAL SALE A~ EE\1ENT No. 4140 

THIS AGREEMENT, made this.__.20.t.h._.day oL.'._...November , 19..~.§., by and between 
the TERRITORY OF HAWAII, b~ its Commissioner of Public Lands, hereinaf~er called the "TERRI-
TORY", and......P.ATRlCK..1-lALI...R...l?.E.M_l.R.A.,....~.l.~9....kTI.Q~ as W4_"L f l<: •~...fAJR!.G~........... 
---·-·-··-·-·PEREl .RA and...EDITH..RACHEL..BORGES PEREIRA~ ~ b8:n~t. &..:wife.l. 

whose residence and post office address is............1 .6 ."'.'.'.C...£:JJ:J.Jhi'DJL.S.1:J.'.~~.t.,. Jjj,J.Q.,_.JJawaii 

-····-·······-········ · ·-· ............ ······--··-·· ··---- . ·:·cr:--itory of Hawaii, hereinafter ca. 1 ~ he "PURCHASER",• 

w• ESSETH THAT: 

WHEREAS, on___N.ov.emb.e.r.._20.___·-·• 19..5.8..., pursuant to the provision •· of the Hawaiian 
Organic Act and the Revised Laws of !-::::awaii I945, as amended, certain lan. . hereinafter more particularly 
described, situ? ~ at._._.P_ana.ewa.~. --~i aiake.a.i...S.Q:JJ.th...HiJ.Q.,_ __ ~I~w:~J,..i...... ·······-·-·····-··-··-··.:., 

said Territory. ; ¥"i being..... ..Lot...6~- ,...Panaewa ..House.. Lots --·-··········-······ · 
was offered for,, , :., c.t public auctio,• '- ' l terms and conditions in this agreement set fo~-·:.o. ; and 

WHEREA:: . : , nch sale, said Purchaser bid the sum of ONE THOU~!.\NR. ~; Y~.J:Til~.P.JIBD 

--······THIRTY __ J~ - .... .. N0/_100 ········-·-----DOLLARS ($...1.2.?.}_0 : ...) , becoming thereby 
the highest quali ·~-- • -idder therefor, and entitled to purchase said land unde~ •·~ agreement of sale; and 

WHEREAS, s?. r~ • u::-c aser has deposited with the Commissioner o' ? ·. hiic Lands of the Territory, 

hereinafter called tlw ·'COMMISSIONER". the sum oL ..THREE.. H.u"Nl)B.ED...AN.D....SIX...AN.D.___ 

--·NO/ 100····-···---···- ··--··· .. -····· . ... .. ··-· .r- •• :,,. .RS (,'· . 3Q§..!.9.9.... .. .....), to be applied by 
said Commissioner as a down pavment u p,,, t'1e execl::' -:-·· 1f'reor; 

NOW, THEREFORE, the Territory agr-.:·' to seL to ~- e Purchaser and the Purchaser agrees to buy 
from the Territory all of the land described in Schedule "A'" hereof, upon the terms and conditions con­
tained in this agreement and in Schedule "B", hereto attached and made a part hereof: 

1. The Purchaser promises to pay to the Commissioner, for and on behalf of the Territm1, as and 
for the purchase price of said land, the sum oL...ONE....THQUS.AND....FJY.E...H!JNR.MP.. THIR.. Y........... 
-··--·..AND..NO}lO.O ···················-···DOLLARS ($l-,.5.1Q..!'••Q.Q.........), as follows: 

(a) the sum oL...........THREE .1IlJNDRED..AND...S.IX..AND...NQf.l0.0._.___... ________ 
-····-·········--··DOLLARS ($.....3.0.6...0.0.......---), as a down payment, the receipt whereof is hereby 

quarterly 
•acknowledged, and (b) the balance in.........t.w:.e.:n.ty..........equaVxrmmlkinstallments, payable on the...20th 
day oLE.eh...~May.,-...Aug......&_N.QY.~.of each and every year until paid, first payment to be made on 

-1:~1?~.~.IT...l.Q..__, 19._5.9..; provided, however, the Purchaser shall have the right to make ~aymer of 
:KR.XiKany part of the princiJlaL.- ....Qil...Q,Uat:J:;.e .rJ_y_..JTI.Q.~~.1-_.1-_m.e.pt ..~ayrnent .. date......ony.. 
...P.aymen.t....o.f ...al.l...Q.t...r.e.ma.ining...l:?.aJ.~n~.~...m.~Y...1~.~-· made...at...an_y .time.................... 

The Purchaser further promises to pay to the Commissioner, interest at the rate of___ 

.. four .. per cent <··-·········-············-4···'!o) per ~nnum, computed upon the then outstanding principal 

balan<.e <lue the Commi~~ioner, at the time specified for each installment payment of principaL...........·-···· 

--------·-········ •• ...•• ··•·•·························· ••. ················ ... 

https://JTI.Q.~~.1-_.1-_m.e.pt
https://1:~1?~.~.IT
https://N.QY.~.of
https://t.w:.e.:n.ty
https://l-,.5.1Q
https://H!JNR.MP
https://H.u"Nl)B.ED
https://S.Q:JJ.th
https://2.4.:.11
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SCHEDULE "A" 

LOT 63 

PANAEWA HOUSE LOTS 

Panaewa, Waiakea, South Hilo, Hawaii 

Being µortion of the Government (Crown) Land of Waiakea. 

Beginn:;_ng at the east corner of this lot, the nortj:l 

corner of Lot 66 of Panaewa House Lots, and on the southwest 

side of Government Road (50.00 feet wide), the coordinates of 

said point of beginning referred to Government Survey Triangula­

tion Station "HALAI" being 18339.70 feet South and 13126.67 

feet Eas~ as shown on Government Survey Registered Map H.T.S. 

Plat 922. .:'--:ence running by azimuths measured clockwise from 

True Sout::,.,: ··· 

1. 71° 318.84 feet along Lot 66 of Panaewa House Lots; 

2. 161° 00' 269.14 feet along Lot 64 of Panaewa House Lots 
to a 1-inch pipe; 

3. 251° 00' 268.84 feet along the south side of Government 
Road (50.00 feet wide); 

4. Thence along the south side of Government Road (50.00 feet wide), 
on a curve to the right having a 
radius of 50.00 feet, the chord 
azimuth and distance being: 296° 00' 
70.71 feet; 

5. 341 ° 00' 219.14 feet along the southwest side of Govern­
ment Road (50.00 feet wide), to the 
point of beginning and containing an 
AREA OF 1.96 ACRES. 

https://13126.67
https://18339.70
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RESERVING to the Territory of Hawaii, its successors 
and assigns, in perpeh:: :.y, all rights to ground but not to surface 
waters which are or may be appurtenant to the hereinabove described 
land or the ownership thereof. 

RESEK. :~i. G ALSO to the Territory of Hawaii, its successors 
ar:<,. assigns, in perpetuity, all minerals in, on or under the land 
anc ·.:he right, on its own behalf or through persons authorized by 
it~ ·. " prospect f or, mine, and remove minerals and to occupy and 
use : ,... much of the surface of the land as may be required for all 
purr. --~,~s re ;:-, ,, nably extending to the mining and removal of such 
minc·r.--3.~_s b :r • .. y means whatsoever, conditioned upon the payment, 
prior to a~'. #•• exercise of such right, of compensation for destruc­
tion o::: o r_· damage or injury, caused by the exercise of such right 
to occupy ;-nd , 1? -:: said land, to permanent improvements placed 
upon the :.and. 

"Minerals" within the meaning of sucJ:: r eservation shall 
mean any or all oil, gas, coal, phosphate, sod~'· ,'11 , sulfur, iron, 
titanium, gold, silver, bauxite, bauxitic clay, diaspore, boehmite, 
la.terite, gibbsite, alumina, all ores of a 1'.1m:i..num and, without 
l.' r-.:".t:a tion thereon, all other mineral subst-o.~.1-::: .:, and ore deposits, 
wr. '-' ··:· ~.-.: ~olid, gaseous or liquid, in, on or u~· ~;.-er the land; pro­
vi,: ,., - " .• ~t "minerals" shall not include s a~ci, rock, gravel, and 
otl:. • _. ~-..:<":.ar materials when used in road '; ':.~ building construction. 
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1. IT IS AGREED that the Putd,.aser shall, at his own cost and expense, within_ __..f...1,_·v.......e........(,..__5+)____ 
November 20 , 1958 

years after the date of this agreement~ complete the erection of a~.-sing.le.-::i.amily_dY1.e.lling_ 

of new material:_~3_....9.r _mg__s.9_nry...upon said land for______r.e.si4en~L _______purposes 

co~taining a floor 
in full compliance with all applicable laws, ordinances, rules and regulations and/!K'®C~ 

of garage & open lanai. 
area O £ not 1es s th_gn___a _.5_Q__~_q_....___f.t...L,J.._.exc.l:u..s..i:v:e_.L_..l0!01:~t.$CXXXXXXXX~ 

~~ Such building shall be well and substantially built and shall be finished in a good, thorough and 

workmanlike manner. In the event that the Purchaser shall, in order to comply with such building requirement, find 
-· 

it necessary to secure a loan from a lending agency so as to finance the erection or construction of said building, and 

such lending ag~n,.:,• ,hall require of said Purchaser a mortgage of the land described herein ~ • ·,ecurity for such loan, 

such loan to be e.':'.·.·: ·l ·.1 en t.he issuance of a deed or a Land Patent or both, whichever .is •. ·re deemed applicable1 

by the Commiss:·· ~ •·:~~- ,·. { ~" such event the Commissioner may issue to said Purcb,$•· . subject to the conditions 

hereafter set fore ~,, .1;; ··:. : ..-n est t erefor being made in writing, such deed or Land r':i"{'nt or both covering said 

land. The conditionr • pon which such deed or Land Patent or both may issue shi.il1. • e a~ follows: 

a. That all c .'.':' ,<;:rms, covenants and conditions of this agreement sha.LJ >.ave been performed by the Pur-

chaser ( excepting . , ·, 11...·:.ng requirement) including, without prejudice ·o the generality of the foregoing, the 

payment of all sun'~ - ,... ;;:ov;/1>d for tn paragraphs l arc· 1 '1ereci· ,.:id 

b. That the P..::.r-:.12,·_:~: ·~~~ ~~'Jding agen1.:y shall havF.: ag~ced with the Commissioner and with each other 

that all moneys to be lox.l : ; • ,c?..1: Fu::ci?.:,e.-: by said li: . , ;,1g agency for which the land described in Schedule 

"A" hereof shall be held as security, sh:i.ll :,e .•etained by said lending agency and by it placed in a special account, 

from which account disbursements sh_all be made by it directly to the contractor in such amounts, at such times 

and upon such conditions as shall be provided for in a suitable building contract covering the erection or construc­

tion of said building; and 

c. That the Purchaser shall have entered into a suitable contract with a reputable contractor providing for 

the erection or construction of said building to be completed within the period required by this agreement, and 
and the Territory of Hawaii, 

said contractor shall have executed in favor of said Purchaser and said lending agency, or either of them,/a per-

formance and payment bond conditioned upon terms satisfactory to the Commissioner; and 

d. That the Purchaser shall have performed such other conditions and shall have executed such other documents 

as the Commissioner shall, in his discretion, deem necessary to insure the bona fide performance by the Purchaser of 

said building requirement within the time prescribed therefor in this agreement. 



2. IT IS ALSO AGREED that the Commissioner of Public Lands 
reserves the right, for good cause, to grant to any purchaser 
an extension of time t0 meet the building requirement , and if 
such extension is granted, it shall be for only such period 
o f ',: ;_:me and under such conditions as may be established by 
f ':e, ~ommissioner; provi ded, however, that the granting of an 
e;i;:':~:~s i or :.:o any one purchaser sha l l not be conside r e d as a 
g:--:-·r: ... o f "·"'· extens ion to any or al l other pu rchasers, or as 
a ~·1-s}.·""·er of the bui l ding time requirement except to the extent 
tc :· .~ch it may be e, ·p r ess l y extended . 

3. PURS ~ .. .•·-::- :"0 ·s::1.e conditions incorporated in the Notice of Sale 
dated .. i:;·:~'.'.':1ver 16 , 1958 (Ad. Bk. 24:11), it is understood 
and agref "..- that: 

(a) No o_uonset ~ 1t or dwelling of similar design or construc­
tion wil l be permitted for the dwelling required. 

(b) Should the purchaser, or any assignee ,, = ~1.is, desire to 
subdivide said lot or any portion thereo f , each subdivi­
sion shall conform with the minimum specifications and 
standards established by the Hawaii Traffic and Planning 
Commission, excepting that said lot and each a dditional 
lot created as a result of said subdivision shall contain 
an area of at least 10,000 square feet, or the minimum 
e.rea required by said Planning Commission, whichever is 
··. •- s greater, and the owner of each lot as subdivided shall 
·._,e required within a period of five (5) years next follow-
·r1 ~ the date of such subdivision or re-subdivision to 
- .,,~..,s t ruc t on each lot so created a singl e-family dwelling 

·-i_ng t he r equirements above-mentioned with respect to 
m.::.t;':.:~i als and mi n imum floor area. The foregoing construc­
tion -ec;_u iremen t & ;. a l ~- not be construed, however, to 
relieve '.he pu r~haser :- -.~ ....he necess; ty for the erection 
of a dwe l l i n g :;-n t he pr r2 ~: ·.·: es -,..;_·:hi n a period of five (5) 
years from t he :.,_·'::, 2 of :: ..- ._ ,:-~ ~~. '~r e i nabove provided. 

(c) No more than one dwell i ng shall be constructed on said 
lot, or if the same be subdivided, no more than one dwell­
ing on each lot created as a result of said subdivision; 
provided, however, that accessory buildings, so long as 
they do not comprise dwelling units and so long as the same 
are erected i n conformity with a plot plan and are of a 
character and design suitable to the area, will be permitted. 

(d) A 25-foot bu ilding setback line from the roadway is 
provided for on' this lot. 



.

--------------------

and repossess said land, with or w1tnout legal process, and retain all payments of principal and interest macte 
by the Purchaser hereunder as liquidated damages and as and for an agreed rent for the use and possession 
o f said land. 

12. The acceptance by the Corrimissioner of any payment of principal or interest as the same sha I 
ecome due shall not be considered a waiver of the right of the Commissioner, in the name of the Terri~arv. 

:o pursue any remedy or right for breach of or for cancellation of this agreement. 

13. It is understood and agreed that the Purchaser under this agreement is not acquir ing any priv­
ate right in any public street, park or other area designated or shown in any schedule attached heretc, as 
being p ublic property, nor any right to have a" v or all such areas improved; provided, however, tha~ 
notbin~ herein containeJ shall serve to prejudice~· ch rights as the law n ay confer upon said Purchaser in 
common with ◊t h ers '.IS an abutter on any public street. 

14. As l'~<::c 1lerein, "land" shall mean the land described in Schedule "A" hereof, and all improve­
ments whether ;w er hereafter erected thereon; "Governor" shall mean the Governor of the Territory of 
Hawaii, his succ:: .s:>r. in office and any other officer or (.':".· -.!,S who may succeed to his powers or duties; 
"Commissioner·· ,• :c-" mean the Commissioner of Pub lic ',c: 'lds of the Territory of Hawaii, his successors in 
office an<l any '.):'. "' offi cer or oflicers who may succeed to his powers or du , "Purchas r" shall mean said 
Purchaser, his heirs and those who shall la w fll l!y hold under him; the use :,f any 1,- t'.c• shall include all 
genders, and if there be more than one purr ,-,,~ . then the singular shall sign·'y •.h< ·p',. al, and this agree­
ment shall bind said purchasers, and ea h ot • n, jointly and severally, and af' <.10' -nts issued pursuant 
hereto and all right, title and int rest of sai, -urchasers hereunder shall be held ,, : them as·-······-········--·-

- - ---···.t.ena,.., • •;.. by...th.e...e.nt.ir.e.ty,____ _ 
As used hereinabove i Condition r- ·:... •. 2, 3, 7, IO and 14 the document or documents conveying to the 

Purchaser all of ·he land covere,J by this Agreement is or are to be a........L?cn~..-f .?J.~n-'-"_t'--------

0 , '.he parties hereto have exQ uted these prest>nts as of the day and year 
first above writte 1 

/ \ TERRJT0 ~ 1 t~Ali 

--~______..,~ .~~ ~ - ---., 11 /,/ ic I au ds 

( I 

/ 
; ' !' 

1 c0: ,sc 1, 1 , , , 1. l1e , .de ., r . c l,,t,. ' • 1 Ji i l l l t>1 t,.,.I I : 1.. 

) 
·-·-•- ··········--· ' lu:fa"'r: - -~ ..... J 

\ A ,cu, ,..·y (:~ ,, c, .i t (\ 
' I .I 

., 

1'ElRITORY OF..l!r, ,,,\l 1 

-0/ ·,• 
___ _ COUNTY OF... <-:7;J ri.<-,-,., c..J 

(City and) I/-¼ ~~ S9 
On this_ _ _ _ _ ___day of.__--zt---rl------, A. D. 19..__,_., before me personally 

appeared_ P_ATlU__C_K_wAL.T.ElL.P.ERE.IRA_and...EDITH_.RA.CHEL_.B.O.RG.ES...PEREIRA known 
to me to be the person S described in and who executed the foregoing instrument and acknowledged 

to me that....--..th.e.Y-.·--··- ·- ···executed the same as...·---=~ 

Written by_ _ _v..:...ck.c__________ 

Checked by___ _ _ ________ 

https://v..:...ck
https://EDITH_.RA.CHEL_.B.O.RG.ES
https://e.nt.ir.e.ty
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COUNTY PLANNING COMMISSION 
State of Hawaii 

LAND USE COMMISSION 
COUNTY OF HA WAIi 

HILO, HAWAII 

November 5, 1965 

Mr. Georges. Moriguchi 
Executive Officer 
Land Use Commission 
426 s. Queen Street 
Honolulu, Hawaii 96813 

Dear Mr. Moriguchi: 

Re: Special Permit Request of James J. Tamura 

The County Planning Commission, at its regular meeting of 
October 22, 1965, voted to recommend approval of the special 
permit request to allow subdivision into four lots of a 1.96-
acre parcel being Lot 63, Panaewa House Lots, Waiakea, South 
Hilo, on the basis of the decision rendered by Judge Felix. 

Enclosed for your information are the minutes of the said 
meeting. 

Yours very truly, 

COUN1Y PLANNING COMMISSION 

Raymond H. Suefuji -Acting Director 

lat 

Enclosure 
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Oeiora• s. Moripclal 
MilliuCU:XklXXXX 

A"1Qt ll, 1965 

- las 11a Abe 
AttOrM:,-at•ln 

f • lout ildina 
163 lalakaua Street 
uo. unau. 

t opy of 
d ,u4,t_.lt on C. A. lo .. 1059, third Cl ult 
tl will volv• the Lead •• Ollllieeioa 1n 
1oll tate Land Use Lawe. 

ci C lraa ao.,eoa 
Lepl Coauel, •• ffic• 

https://u4,t_.lt


OFFICE 3418 
PHONES: { RESIDENCE 3818 

KAZUHISA ABE 
ATTORNEY-AT-LAW 

PROFESSIONAL BUILDING IPJ~©~O~OCfil;
163 KALAKAUA STREET - HILO, HAWAII 

AUG 1/ 19~5 
August 3 , 1965 

State of How-::iii 
LANO USE COMMISSION 

.Mr. George .Moriguchi, 
Executive Officer 
Land Use Commissjon 
State of Hawaii 
Honolulu, Hawaii 

Dear Mr. Moriguchi: 

For your information , I am herewith en­

closing a certified co~y of the decision and also 

a judgment of the Third Circuit Court. 

Yours very truly , 

KA:eh 

Enclosures 



Dated 2.t Hilo, Hawaii, this " olt, day of December , 

l{ AZUH .SA ABE 
Attorney ~or Appellant 

r nn~R1fIO~AL _LDG . 
163 KalaVRUB Str~et 
Filo, Hawaii 

2 . 



ORDER FOR CERTI IC TIO.I AND 
tRKfSMIS~ION OF RE CORD 

STATE OF HAWAII: 
Siate of Hawaii 

LAND USE COMMISSIOTO : LAND USE COMMISSION 
"TATS OF HAWAII 

Pursuant to Rule 72(d)(2) of the Hawaii Ru l es of 

r, vil Froccc.u \,;, you c:11·~ he.r· by ordered t cert ify nd 

transmit to this Court, within fift n (15) days he 

date of this Order , or within Ruch further time as may be 

a llowed by the Court , the foreRoinF record on Aoneal . 

Dated at Hilo, Hawaii, this .l t ,d-- dny of Decer1ber , 

19t>5 . 

TERRY KAIDE 
CJ.erk, C rcuit 

I do hPr<>by rf'r,ifv thm th,. / .i / . '-' Or-P~m.ng 
$ r, fII I. ,,,,,., fl/I/I rorr<'r •f r >•,,. . .'j 1,. . I . i . ,e

or1~1rw ,,,_, fi!,,:, th,, ,,JJ.:,·c r;f t;,..,, r:•,,,.k 
of t/r,, Tlurd <.ir,·uit C~urt of the State 
of fla,rnii. at /Ji/11__ 0EC...2..J....1965 
-··· ..... . [c._ - ~ ~ ·-··· 

Clerk, iiii;;;·c;;;~~it ;u~~Stn•. •••· I H
• ,..e O awau 

https://Or-P~m.ng
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Sen. Abe 
Hits Land 
B~aI1~yot~ 
slnate President Kazuhi­

sa Abe yesterday accused 
the State Land Use Commis· 
sion of not following the in­
tent of the Legislature in in­
terpreting the State L a n d 
Use Law. 

When the commission act­
ed unfavorable on the re­
quest of his client, the Big 
Island attorney threatened 
the commission with court 
action and stalked from the 
chambers. 

Democrat Abe represented 
James J. Tamura in a peti­
tion for a special permit to 
subdivide 1.96 acres of land 
ln.Sou~ilo. 

'TIM is peesently zon· 
ed. • 
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Act 
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ery truly youre, 

GISUBG& S. IICUCBI 
e uUve Officer 

cc, 1'b 
Tamura 

lea Abe 



STATE OF HAWAII 
LAND USE COMMISSION 

Minutes of Public Hearing and Meeting 

Land Use Commission Hearing Room 
Honolulu, Hawaii 

December 17, 1965 
1:30 P.M. 

Commissioners Myron B. Thompson, Chairman 
Present: C. E. S. Burns 

Goro Inaba 
Leslie Wung 
Charles Ota 
Shiro Nishimura 
Robert Wenkam 
Jim P. Ferry 
Shelley Mark 

Staff 
Present: George S. Moriguchi, Executive Officer 

Roy Miyamoto, Legal Counsel 
Ah Sung Leong, Draftsman 
Dora Horikawa, Stenographer 

JAMES J. TAMURA (SP65-19), SPECIAL PERMIT TO SUBDIVIDE 1.96 ACRES OF LAND INTO 
FOUR RESIDENTIAL LOTS, LOCATED IN THE PANAEWA HOUSELOT SUBDIVISION, WAIAKEA, 
SOUTH HILO, HAWAII, IDENTIFIED BY TAX MAP KEY 2-2-52: 8. 

Mr. George Moriguchi, Executive Officer, State Land Use Commission, presented 
the staff report in which it was recommended that the petitioner's request for a 
special permit be denied on the basis of the evaluation conducted using the guide­
lines set up by the Rules and Regulations of the Land Use Commission, and because 
the proposed use was not unusual or reasonable (see report on file). 

The following testimony was presented by Mr. Kazuhisa Abe, attorney for the 
petitioner: 

"My name is Kazuhisa Abe , the attorney for James J. Tamura. I'm sure that 
all of you here know what the intent of the Legislature was when it enacted Act 
187, Session Laws 1961, especially Section V. Section V reads as follows: 'These 
temporary districts shall be determined so far as practicable and reasonable to 
maintain existing uses.' Prior to the enactment of 1965, the Territory of Hawaii 
had determined these lots in the Panaewa Subdivision to be residential urban lots. 
Under that law, it is our contention that these lots in the Panaewa Subdivision 
should have been classified urban. But the Land Use Commission did not see fit 
to do so. They went ahead and, though the patent, the condition of sales agree­
ment, and everywhere it is indicated that these lots in the Panaewa Subdivision 
are sold for residential purposes only, it went ahead and classified these lots 
in the Agricultural District, which is contrary to Section V of the Act 187. I'm 
sure that in the County of Hawaii, agricultural lots had to be 3-acre lots. Ncne 
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of these lots are 3 acres. It has been reported by the staff members that these 
lots are useful. What can these lots support? Exeept probably anthurium cultute 
and, gentlemen, you know that anthurium is not grown because of the soil or the 
soil condition. It is because of what is put on the land that exists. How can 
you gentlemen say that these are prime agricultural land? Your staff members 
talk about scatteration. This is part of the City of Hilo. It's within the 
city boundaries and it is unreasonable to say that even at the present time, if 
a person wants to raise anthuriums, coffee , macadamia nuts on these lots, an 
application has to be made to the Board of Land and Natural Resources for a per­
mit to use these particular lots for agricultural purposes. In the light of 
these circumstances, can you say that thes e To~s were intended for residential 
purposes as indicated in the conditions of sa les agreement and the land patent? 
I for one cannot see permitting residences to be built on these lots, permitting 
subdivision of these two lots into/ residential lots, in any way, is contrary to 
the Land Use Law, State of Hawaii } It is unfortunate that cases like this brings 
about the clamor for repeal of the Land Use Law. I say gentlemen, the Land Use 
Commission did not follow the intent of the Legislature when they classified 
these lands into agricultural lots--zone, because I say from the very first in­
stance these lots were to be considered as residential lots. Now, I believe if 
the Land Use Commission, contrary to the decision of the Judge of the Third Cir­
cuit Court, denies this requ,est, the State of Hawaii as successor to the I~Eri­
tory of Hawaii would be sub.ject to probably a suit for breach of covenan,eif 
a suit could be brought against the government. Unfortunately, no sucn suit may 
be brought against the State of Hawaii without permission. Because if you will 
go over some of the records, you will note in the first instance, before these 
lots were offered to the public, the notice before the notice, the condition of 
sales agreement, distinctly said that subdivision of these lots would be per­
mitted. That is stated in black and white. Now, gentlemen, if you are a pros­
pective bidder, would you tend to bid higher where you had a right to subdivide 
these lots, where the lots had been advertised for residential purposes only? 
I'm sure a person would bid more than he would bid otherwise because of the right 
to subdivide. You, an arm of the government, the same government where the Land 
Department has stated that these are residential lots, the land patent distinctly 
said these lots are for residences only , and you come along at a later date, 
after the patents are issued, the sales agreement executed, and say that these 
lots even sold for residential purposes only are no longer residential lots but 
agricultural lots, which, as I have indicated, is contrary t -.=~~=-- ,- of th 
Land Use Act, Act 187 of the Session Laws of- 1961. In all decency, in fair play, 
can you say that these lots should have been classified as agricultural lots? 
These are not prime agricultural lots. Coffee was planted on 5-10 acre lots--
it was a failure. These lots are not agricultural lots. These are what we call 
aa lots. Only thing that can be grown so far to date is macadamia nuts, probably 
papaia, but papaia because of the climatic condition, the high elevation, would 
not be successful because Mr. Matsumoto, within a distance of one mile, planted 
papaia. He has given up papaia. Some of you from Hawaii know that. How can 
you say that these lots are prime agricultural lots? Is is for you to say that 
because of the construction of one of the streets that serve this lot is of cinder 
construction that subdividing of this lot into four lots would bring about faster 
deterioration of the cinder road? May I remind you, if this lot is subdivided, 
only one of the lots would be ·served .by this so-cDlled cindcr·road. I respect­
fully request, in fairness and to uphold the Territory of Hawaii when it sold 
these lots as residential purposes only, it had already zoned this area for resi­
dential purposes, and to quote Section V again of Act 187, Session Laws of 1961, 
I feel that the Land Use Commission was duty bound to classify this particular 
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subdivision, the Panaewa Lot Subdivision into residential or urban district, for 
the reason that the government, the Territory of Hawaii, prior to the enactment 
of the Land Use Act had already classified these lots in the said subdivision 
as residential lots. If there are any questions, I would be very happy to answer 
them." 

Thompson: Senator, what was the actual use of the land in 1958? 

Abe: 1958? This particular lot? There was no use because the original 
purchaser from the then Territory of Hawaii had not built a home. 
But one of the conditions or covenant of the agreement was that a 
residence could be built on the premises within 5 years. And sub­
sequent thereto , when Mr. Tamura purchased this lot, after entering 
into an agreement with the three other parties, he went ahead and 
fulfilled this covenant and the patent was issued to Mr ~ Tamura. 
Immediately after the issuing of the patent, he applied for the 
right to subdivide this lot into four parcels. -And as reported by 
the staff, prior to the purchasing of this lot by Mr. Tamura, Mr. 
Tamura did not wish to buy lot containing 1.96, he wanted to buy 
approximately half-an-acre. But because of the reasonableness of 
1.96 acres, he went ahead, got three of his friends to agree to pur­
chase one-half acre apiece. Of course, the land patent had to be 
taken under one name, Mr. Tamura, as testified in court. There are 
four persons. They were going to draw lots to see which person got 
which lot, but inasmuch as Mr. Tamura was going ahead to build a 
house, he was given the first choice and he selected the corner where 
his home is. And the three other parties drew lots to determine who 
would get what lot. There's no intent on the part of these parties 
to speculate. They wanted these lots for house lots. These parties 
were in the lower than average income group. They were finding 
means of buying lots as cheap as possible. 

Contrary to the report given as to number of residences built prior 
to 1963, I would like to point out to this Commission that after 1963 
tremendous amount of residences had been built. For your information, 
I would ask you to check that the building permits which have been 
issued in 63, 64, and 65. 63 and 64 were record years. Building 
permits ran over 10 million dollars--first time in the history of the 
County of Hawaii. I, for one, wonder where people get all the money 
to build the residences that are coming up. For example, I just 
completed a home in the Kaumana Terrace Subdivision, which subdivision 
was opened in 1959. Up to 1962-1963 there were very few homes. But 
at the present time, out of the 141 lots sold, there are 80 lot resi­
dences and many of these residences are built on two lots, and I 
would say that more than 80% of the lots have been used for residences 
already. You could go to Kaumana Gardens, some of the subdivisions 
in Waiakea where you see many residences coming up. Therefore, I 
feel that the recommendation of the staff, that just because there 
are 3,000 lots, only 1,000 something have been used up to 1963, has 
any merit in this case because after 1963 there was considerable 
construction. 

Thompson: Senator, how large was this subdivision when it was sold? 
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Abe: Panaewa? I'm not sure. It's a territorial subdivision. 
lots went from 1.96. The largest lot I think was 2.73 or 
of that nature. 

Some of the 
something 

Burns: About how many of the lots 
out the area on the map.) 

are now occupied? (Mr. Moriguchi pointed 

Nishimura: How many miles from the urban? 

Moriguchi: About 4\ miles from the airport. 

Nishimura: No, from the urban ...... 

Moriguchi: That's a distance of about ½ mile. 

Nishimura: One question I would like to ask the Senator here. You have stated 
that the intent of the Land and Natural Resources was that they may 
be able to subdivide into 10,000 square foot lots, subject to the 
approval of the Hawaii Planning Commission. But under the recommen­
dation of the Hawaii Planning Commission, they have denied this 
petition. 

Abe: Yes, because their feeling is that because of the fact that this area 
has been zoned or classified in the Agricultural District. My con­
tention is that in the first place this area should not have been 
zoned in agriculture because the government had already zoned this 
for residential purposes. The land patent, the condition of sales 
agreement, all said that these lots in this subdivision would be 
sold strictly for residential purposes. 
at this present time, if a person wants 
vision for agricultural purposes, he has 
and Natural Resources for permit to use 
I'm sure that Mr. Ferry can verify that. 

And as I indicated, even 
to use a lot in this subdi­
to go to the Board of Land 
it for agricultural purposes. 
That's a fact. 

Nishimur~: That has been a past law. It doesn't apply today. 

Abe: It does apply--oh yes. Because the condition of the patent is there. 
They have not denied but you have to apply. 

Ferry: Just a matter of enforcement. 

Wenkam: But it is a minimum requirement, not a maximum requirement, and 
where there seems to be a county or state law or regulation prevail­
ing, that other requirements enter into it that override this. I'm 
curious as to why you speak of the County's ruling only in terms of 
technicalities when the County General Plan itself calls for deve­
lopment of the area as 
small operations such 
size lots of one acre. 
for one-acre size lots 

Abe: Yes, I believe so, but 

a residential-agricultural use involving 
as poultry farm or truck gardening with minimum 

Is it true that the County General Plan calls 
in this area? 

that was brought about because of your placing 
that area in agriculture. 
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Wenkam: Well, I think the 
our boundary. 

County General Plan was developed independent of 

Abe: •Right, but I for one cannot see why it is not 
you can see, it's a continuation of the urban 
city limits of Hilo. 

in the urban area. 
are& and within the 

As 

Wenkam : This raises up the other point though. The fact that it is not being 
utilized for prime agricultural purposes does not seem to me autom&­
tically therefor that it must be urban. In this particular circum­
stance, I am curious as to the desires of the other property owners 
in the area. This is a very low density residential use here. 

Abe: All 
lot 

right, 
owners 

There's a petition being circulated. 
except five has signed it. 

Everyone of the 

Burns: Petitioning for urbanization? 

Abe: Yes. 

Wenkam: This raises a very important point, then. My interpretation of Act 
187, Section V, is that the uses that were intended are the non­
conforming uses existing at the time on the partic ular land. No 
reference is made to prior commitments. It's the non-conforming use 
that exist at the time, at the time we zoned the l and. 

Abe: No, if this area is zoned 
residential purpose mean? 

for residential purpose s 
Urban area. 

only, what does 

Wenkam: It's a particular type of use that is existing at the time. 

Abe: Isn't the 
cultural. 

urban area for residential purposes onl y ? It's not agri­

Wenkam : Admitted, there are other uses ... . 

Abe: What uses? Because the then Territory said you must 
mises only for residential purposes. 

use these pre­

Wenkam: Bur there are low-density residential purposes, maybe such as in 
our rural district, such as occur in our agricultural district. Does 
this mean then that--the implications of this would imply that people 
who bought the Hawaiian Paradise Park are deserving of urban use too. 

Abe: At that time, prior 
shall be determined 
existing uses. 

to 
so 

that time , such as these temporary districts 
far as practicable and reasonable to maintain 

Thompson: This is why I 
at that time. 

raised the question, Senator, what the existing use wa s 

Abe: Not this property at 
dential purposes. 

that time, but its use was restricted to resi­
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Ferry: I don't have the legal background. However, the intent of the Terri­
tory in drafting the conditions of sale in 1958 and, again I'm only 
working on the assumption as you are, it simply means that the resi­
dence requirements imposed on the sale of these lots was to preclude 
any commercial activity taking place, and not necessarily exclude 
agricultural endeavor. If you review the issuance of patents and 
previous sales made by the Territory, as well as the State, you will 
note that much reference is given to conversion of p•perty to com­
mercial use when it is sold for residential purposes. This is why 
you would have, under your interpretation, a restrictive use for 
residents. 

Abe: This is what the word says: "Shall be used for residential purposes 
only from date of sale for a period of 10 years next following the 
issuance of the land patent or deed.n 

Ferry: Not to the exclusion of agricultural uses. But to the exclusion of ) 
commercial uses. 

Abe: It doesn't say agricultural. It doesn't even provide in there saying 
that agricultural uses may be permitted. 

Wung: In other words all those people are semi ...... . 

Abe: Semi------That 1 s right, they might be violating the law--not the law 
but the covenant. They might be subject to--------

Ferry: It's a matter of interpretation as well as enforcement. 

Abe: We want urbanization. Even a rural district. That's all right. We 
have no objection. What I'm trying to say is it is not a prime agri­
cultural property. The intent of the Legislature was to reserve prime 
agricultural land for agricultural uses. We didn't want, for example , 
some part of good sugar land to be urbanized, That was the original 
intent. 

Wenkam: Mr. Abe, there is another aspect too; that is to prevent scatteri­
zation of urban use area. 

Abe: That was never ....... . 

Wenkam: It's in the preamble to 187 , to hold the urban use areas into certain 
areas to provide orderly and proper growth of urban facilities. And 
this is, in a sense, scatterization. 

Abe: Let me argue on that point. The fact that you permit one lot to be 
divided into half-acre l o ts would not bring about scatterization, 
because all the utilities are in. Like it or not, whether the roads 
serve one house, ten houses, the streets are going to be paved. This 
i s wrong? We have been appropriating monies to resurface these roads 
session after session because, I don't blame Mr. Ferry. These lots 
should have been served with paved streets before it was offered to~ the 
public for sale. We are in a way penalizing the taxpayers. The lot 
purchasers at that time should have paid for the improvement to the 
street. The fact that some of our department heads failed to see this 
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Thompson: 

Abe: 

Thompson: 

Wung: 

Ferry: 

Abe: 

Ferry: 

point, went ahead and subdivided lots, sold the lots without getting 
back the improvement cost, does not take away an obligation, respon­
sibility on the part of your government to go ahead and serve these 
people in this subdivision with paved streets. Lama Street which is 
not paved, I believe, would be paved in the next five years. There's 
no danger of scatteration here. All the utilities and schools are 
there. 

Senator Abe, you mentioned that you might be interested , or the 
people in the area might be interested in a rural designation. Would 
you consider this a Rural District? 

I for one feel it should be urban. It's within the city limits of 
Hilo. But I'm sure the people there would be satisfied with a rural 
classification. 

You feel that the use of the land is more nearly rural than urban? 

Mr. Chairman , maybe I can answer that. I am very well aware of this 
area. In fact when we drew the maps, Mr. Ferry talked me from putting 
it in the rural but I think if anything is rural, this is it . 

I'll reiterate my position why. We're talking about this immediate 
vicinity. I presume we're going to confine our discussion to this . 
You must agree as to what is best for the County because whatever is 
good for the County reflects on the State as a whole. If these lots 
were submitted for subdivision, you would have an endless stream of 
deadend streets, going nowhere, because that's the only conceivable 
way it could be developed under its present state of ownership. And 
that's why I objected to the rural zoning. 

The Planning Commission of the County of Hawaii has always indicated 
where we went ahead and subdivided 50 acres, 40 acres or the like, 
to bring out streets to the next property . When a person comes to 
subdivide this, the Planning Commission can insist, for example, that 
the street be put here. It's up to the Planning and Traffic Commis­
sion or the Planning Commission of the County of Hawaii to get an 
orderly subdivision in this area. I have represented subdividers, 
I have been engaged in subdivision, and the Planning Commission of 
Hawaii has always insisted that if we are subdividing this area, if 
we put our streets here--of course we don't want to go through the 
whole lot~-but they have insisted that we put the street right to 
this boundary so in c a se the owners of the next lot want to subdivide 
they just connect and there will be a straight subdivision. And 
therefore if that is the thing that the County wants, they can do it 
by insisting that when they come for subdivision plans, subject to 
their approval, owner of say lot 34 comes in, subdivides his lot into 
half-acre lots, 2.75 acre lot into five lots, they can provide to 
have streets. And that will do away with these flag lots, the situa­
tion you have in Waiki ki. 

Now, if your argument were to hold water there, then the County should 
make a strong pitch as to this land of rural nature. But they say 
it is agricultural, just as we believe it is . 
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Abe: They're saying 
agricultural. 
wishes. 

it's agricultural because you have classified it as 
They say they can't do anything contrary to your 

Thompson: Senator Abe, you're quite correct. 
permit and although we've digressed 

You·'re here in 
a bit .... . .. . 

terms of this 

Nishimura: Mr. Chairman , if a request of this 
be a precedent, right? 

nature is granted, then it would 

Thompson: Right. 

Wenkam: I feel these arguments are very valid with respect to a rural or 
urban zoning in the area, but I disagree completely how they apply 
to a special permit for one lot. Contrary to the intent of the law 
itself, to grant one lot in the middle of an agricultural area a 
high density urban use--the proper procedure would seem to me that 
the consideration be given to the zoning in that area. 

Thompson: For our consideration today, 
this special permit. 

let us confine it to the request of 

Wenkam: That's what I'm arguing. 

Abe: The reason I'm here to represent Mr. Tamura they're in a pickle. 
If the three other persons can't build a house, I don't know how he's 
going to pay the three others for the money they taid . 

Thompson: Are there any other questions? 

Wenkam: You mentioned that the majority of the 
tion for change of boundary. 

owners have signed the peti­

Abe: I think you'll be receiving one soon. 

Moriguchi: I have 
there. 
is not 
entire 

discussed this with Mr. Allison, who represents the group 
We have 56 signatures and will be in with the money, if it 

already in, for the petition for boundary change for the 
area. 

Nishimura: How many lots are these? 

Moriguchi: 56 lots--just about 
tially for urban or 

the entire area. 
even rural. 

They came in and asked ini­

Wenkam: Would it be possible to defer action 
our consideration of the petition? 

on this special permit, pending 

Abe: I feel that in fairness to these persons, they've been hanging on a 
rope since 1963. Something should be done because as I said they 
had never intended to speculate and, as Mr. Tamura said, because of 
this agreement he had he could not borrow money from financial insti­
tution. He had to borrow from his family and friends and still now 
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he cannot get a loan from the financial institution. The four parcels 
of land to be subdivided don't belong to him. 

Thompson: So you're pleading for a decision today? 

Abe: Yes. 

Thompson: Is there any other discussion? If not, the Chair will entertain a 
motion. 

Ota: I have a question to ask before we take action on this. Under the 
Hawaii County Subdivision Ordinance, is there a minimum frontage per 
lot? 

Moriguchi: Yes, I believe the minimum lot width is 60 feet, depending on what 
the area is zoned for. 

Inaba: What is the frontage on this lot? 

Moriguchi: 260 feet on Lama Street and 219 feet on Kala Street. 

Ferry: Mr. Chairman , I so move that we accept staff's recommendation and 
deny this permit. 

Nishimura: I second the motion. 

Moriguchi: Commissioner Wung . 

Commissioner Inaba. 

Commissioner Ota. 

Commissioner Wenkam. 

Commissioner Burns. 

Commissioner Nishimura . 

Commissioner Mark. 

Commissioner Ferry. 

Chairman Thompson 

Commissioner Wung: No. 

Commissioner Inaba: No. 

Commissioner Ota: No. 

Commissioner Wenkam: Aye. 

Commissioner Burns: Aye 

Commissioner Nishimura: Aye 

Commissioner Mark: Aye 

Commissioner Ferry: Aye 

Chairman Thompson: Aye 

Six ayes and three noes. Motion is carried. 

Abe: There will be another court order. 
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STATE OF HAWAII 
LAND USE COMMISSION 

LUC ' HEARING ROOM 1:30 P.M. 
HONOLULU, HAWAII December 17, 1965 

STAFF REPORT 

Hawaii SP65-19 - JAMES J. TAMURA 

Background 

A request for a special permit initiated by James J. Tamura has been re­

ferred to the Land Use Commission by the Hawaii County Planning Commission. The 

petition involves a request to subdivide 1.96 acres of land into four residential 

lots located in the Panaewa Houselot Subdivision, Waiakea, South Hilo, Hawaii. 

The existing parcel is located off Lama Street at the corner of Kalo Street, and 

is identified by Tax Map Key 2-2-52: 8. 

A brief chronological history of the parcel involved is as follows: 

ovember 20, 1958 - The Territory of Hawaii sold the parcel by public auction 

to P. W. Pereira. 

May 14, 19~ -1'-ransfer document issued to James Tamura for subject parcel. 
~ 

ebruary 17, 1964 - Construction of residence completed by James Tamura. 

arch 13, 1964 - Land patent granted to James Tamura by Department of Land 

and Natural Resources. ~ L),__ 

'9 '9 

-
May 18, 1964 - A public hearing was held by the Hawaii County Planning Com­

ff'rJ mission on a special permit request by James Tamura involving
I r' 

)-- I the subdivision of the subject parcel into four residential 
~ 

" lots. 
~ 
..J June 15, 1964 - The Hawaii County Planning Commission denied the special 

J permit requested by James Tamura . ...,._ 
July 30, 1965 - Judge A. M. Felix , Third Circuit Court, State of Hawaii, 

rendered a favorable decision on the appeal of James Tamura, 

relating to the denial of the special permit by the Hawaii 



County Planning Commission. 

August 2, 1965 - Judge A. M. Felix rendered a judgment ordering the 

Hawaii Co~nty Planning Commission to recommend to the 

Land Use Commission the granting of a special permit to 

authorize James Tamura to subdivide the subject parcel. 

October 22, 1965 - The Hawaii County Planning Commission voted to recom­

mend approval of the special permit request by James 

Tamura on the basis of Judge Felix's judgment. 

November 5, 1965 - The data and recommendation from the Hawaii County 

Planning Commission were received by the Land Use 

Commission. 

The petitioners have submitted that they had investigated the permissi­

bility of subdividing the subject parcel early in 1962 before purchasing the lot 

from the original owner. They also cite that the land patent specifically pro­

vides for subdivision of these lots into a minimum area of 10,000 square feet or 

whatever the Planning and Traffic Commission decides it should be according to 

the zoning. Specific paragraphs from the land patent were quoted as follows: 

"That should the patentee, or any assignee of his, desire to subdi.vide 

said lot or any portion thereof, each subdivision shall conform with 

the minimums of specifications and standards established by the Hawaii 

f 
Traffic and Planning Commission, excepting that said lot and each 

I: 
I additional lot created as a result of said subdivision, shall contain 
I 

1. an area of at least 10 , 000 square feet, or the minimum area required 

by said Planning Commission, whichever is the greater, and the owner 

of each lot as subdivided shall be required within the period of five 

years next following the date of such subdivision or re-subdivision 

to construct on each lot so created a single-family dwelling of new
I 
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materials or masonry, and containing a floor area of not less than 850 square 

feet, exclusive of garage and open lanai." 

The following paragraph was also quoted from the land patent: 

"That the land hereby conveyed shall be used for residence purposes only for 

a period of 10 years from the date of issuance of this land patent grant.'' 

The petitioners also submit that they have entered into an agreement involving 

James Tamura, Mr. and Mrs. Sadao Oshiro , Mr. and Mrs. Richard Shiigi, and Mr . and 

Mrs. Tetsuo Nakada, whereby the subject parcel would be subdivided into four lots 

for each of the parties to the agreement. However, this agreement among the 

parties is not part of the transfer document or land patent grant for the parcel 

issued to James Tamura by tre Department of Land and Natural Resources. 

The~Retitioner has based his request for a special permit solely upon the 
/ 

above. The Hawaii County Planning Commission, in initially denying the spe-

cial permit, based their decision on their opinion that the public interest and 

general welfare would not be served, and that the request will not be in accord 

with the purpose and intent of the Land Use Law. They also reasoned as follows: 

1. The land in question is presently zoned by the State Land Use Commission 

as an Agricultural District. 

2. The subdivision of land in the Agricultural District for a residential 

lot of 21,220 square feet in size is not considered an unusual and 

reasonable use of agricultural lands as set forth under Section 98H-6 

of Act 205, SLR 1963. 

3. That the lot in question can be utilized for the uses permitted in the 

Agricultural District as indicated under Section 98H-2, SLH 1963. 

4. The lot sizes in the general vicinity are predominantly in excess of the 

1.5 acres and generally around 2.73 acres. 

5. The applicant may request for amendment to district boundaries under 
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Section 98H-4 of Act 205, SLR 1963, in order that the parcel may be re­

subdivided to conforming size. 

Existing Land Uses and Conditions 

The subject parcel contains a single residence built by James Tamura and is 

served by a cinder road (Lama Street) and a paved road (Kalo Street). The general 

land use of the area is rural or agricultural in nature as indicated by a resi­

dential or building density of approximately 2.7 acres per dwelling unit along 

Lama Street and along the south side of Makalika Street. The lots in the area 

are generally overgrown with wild growth although clearings occur around the 

residences. A coffee orchard, a lichee orchard, a macadamia nut orchard, and a 

few small gardens are found inthe area, although the lands are predominantly 

overgrown by wild growth. 

Electrical, telephone, and water services are available. However, Lama 

Street, which is one of the main access roads to the area, consists of cinder con­

struction and in only fair condition. Average annual rainfall in the area appro­

ximates 130 inches. 

Soils in the area of the subject lands are known as the 0laa or Ohia soil 

' material consisting of young lava with a thin covering of volcanic ash occurring 

in very wet regions on the islands of Hawaii. More than half of the land surface 

is occupied by bare bedrock outcrop with the rest consisting of a thin covering 

of volcanic ash that extends into cracks and crevices in the rough, broken, 

underlying aa lava. Some parts of this unit are forested and others are pastured, 

while in a few places sugar cane was once grown by hand labor , but these have been 

abandoned. This land type is difficult to cultivate, and pastures are of very 

poor quality. However, some areas at lower elevations are being developed for 

macadamia nuts, coffee, and pastures. 

The County plan for development of the area designates a residential-agricul­

tural use involving small operations such as poultry, floriculture, or truck 
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gardening, with minimum lot sizes of one acre. However, the present zoning ordi-

nance of the County would permit 7,500 square foot lots. 

Analysis 

The Land Use Commission may permit certain 11 unusual and reasonable" uses 

within Agricultural and Rural Districts, other than those for which the district 

is classified. On the basis of the guide lines established therefor, the con­

sensus of the staff is as follows: 

1. Such use will be contrary to the objectives sought to be accomplished by 

the Land Use Law and Regulations in t hat scattered urban uses will 

result. 

2. That the proposed use will adversely affect the surrounding property, in 

that the existing roads would be overtaxed and deteriorate by nature of 

its cinder construction. 

3. That the proposed use would burden public agencies to provide adequate 

roads. 

4. Unusual conditions, trends and needs have not arisen since the district 

boundaries and regulations were established. 

5. The land upon which the proposed use is sought is suited for the uses 

permitted within the Agricultural District. 

6. The proposed use will substantially alter and change the essential rural 

character of the land by introducing higher density residential use. 

7. The proposed use will not make the highest and best use of the land 

involved for the public welfare. 

In addition to the evaluation using the guidelines established by the Land 

Use Commission for special permits , it is noted that considerable acreage estimated 

at approximately 2, 4QO ap res are vacant or no t used for urban purposes within t;he 

Urba Dist~ict boun ary in the Hilo area. This acreage involves large tracts only 

-5-



and do not involve the smaller tracts within the present Urban Districts which 

also conta\n areas that are vacant or not presently used for urban purposes. 

Although the population of Hilo has not changed drastically from 1950 to 1963, 

it is prominently indicated that the population has declined. Recent trends also 

indicate a decline in population from a 1960 total of 25,966 to a 1964 total of 

25,370. 

Development of subdivided single-family residential lots in the Hilo area 

has been extremely low over many years, with only approximately 36 per cent of 

all lots platted for single-family use developed up to 1963. During the 17-year 

* period from 1946 to 1963, 3,715 lots have been platted in the Hilo area (Tax 

Zone 2) with only 1,346 lots or approximately 36 per cent having been developed 

up to 1963, indicating that residential lands are available. 

The petitioner 1 s sole basis for requesting the special permit involves the 

covenants imposed by the State in selling the parcel. However, it should be 

noted that these covenants require conformance with the minimum specifications 

and standards established by the Hawaii Traffic and Planning Commission, and this 

would be presumed to be the standards and specifications applicable at the time 

a subdivision is initiated. The petitioner requested a special permit to sub­

divide in May, 1964, during which time the subject lands were under the Land 

Use Commission Agricultural District , with the Hawaii County standards and speci­

fications for Agricultural Districts applicable, as set forth by Section 98H-5(b}, 

Act 205, SLH 1963. Therefore, subdivision into 21,200 residential lots would 

not be permitted. 

The petitioner presumes that the covenants and conditions applicable at the 

time of original purchase from the State would be a pplicable forever. Speci-

fically, they submit that since the Land Use Law was not in effect in 1958 during 

*Urban Development on the Island of Hawaii, 1946-1963 
Land Study ·Bureau, University of Hawaii 
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the initial sale by the then Territ ory of Hawait and the Hawaii County Traffic 

and Planning Commission, at that time, permitted 7,500 square foot lots, they are 

now and forever endowed with the right to subdivide accordingly. However, many 

precedents involving changes of ordinances pertaining to rights to develop, lead 

the staff to disagree with the petitioner. For example, building ordinances for 

the City and County of Honolulu of several years ago would have permitted a land 

owner in certain districts to provide parking spaces for apartment units on the 

basis of one parking space per four apartment units. However, if he were to 

start development today, this same land owner would be required to provide parking 

spaces at a higher ratio (one space for each unit), although he had purchased the 

land during the period that permitted a lower ratio. The point to be noted is 

that the land owner is governed by the ordinances in effect at the time he pro­

poses to perform a certain act and not by the ordinances that were in effect at 

the time he first purchased his lands. 

Recommendation 

On the basis of the evaluation conducted, which finds that the proposed use 

is not unusual or reasonable, using the guidelines set up by the Rules and Regu-

lations of the Land Use Commission and on the basis of the further analysis 

indicated above, it is the staff's recommendation that the petitioner's request 

for a special permit be denied. 

i 
I 
l 

! 

l 
j 
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Dee ber 7, 1965 

s J. TaQIUra 
Hous Lou 

, S uth Btlo, 

Dear Mr. Tamura: 

, c Land Use Com111asion at 1:30 p.. in e 
Ii r ·.na r ar.t of the Land Use C 1 io at 426 Quee Street, 
H nolulu , Haw ti on cemb&r 17, 1965. 

t that tiae y u appltc tion for a special pe i • il l 
reviewed. 

Although there ie no requir...at for you to be present> 
eho ld ~• wie to tt d, pl ae f elf e to do so. 

Very truly yours, 

GEORGE s. MORIGtx:Hl 
Executive Officer 

C ; Thompson 
C . , Hawaf.1 
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LOT 63 

PANAEWA HOUSE LOTS 

Being portion of the Government (Crown) Land of Waiakea. 

:~, BEGINNING at the east corner of this lot, the north corner of Lot 
i'ti f

1
! 66 of Panaewa House Lots, and on the southwest side of Government Road 

(50.00 feet wide), the coordinates of said point of beginning referred 
to Government survey Triangulation station "HALAI" bein~ 18339.70 feet 
south and .13126.67 feet East, as shown on Government Survey Ragis t e red 

; Map H.T.S. Plat 922, thence running by azimuths measured clockwise 
from True .southr- 1 

~ l • 

, : • • ; :. • ,1 i',:
1. 71° 318. 84 fe.et along Lot 66 of Pana,ewa_.Hpuse Lots "i :• 

• i ,t ~ t I~ ~ i 

2. ·. 161° oo• ". •;· 269.14 .feet along LJt \ 64 of , Pan~~~·:~i use Lhtf/t6 ' ,Vi 
..-

I: 
. . •a l-inch ~ipe 1 • : ·, • '::{': : 1 i I 

,• 1 :~ ! .. !J,1r~,fh~it 

3. 251° 268.84 feet along tJ~ i sbuth '. side of lG v~rnm~~~:
1
Road 

i. t. 1 I: " 1(so·.oo wide 1:,'l •
1 .,; ~ >f; ' f1i;f ; 

l: ,! Ii ' ~ 
•, I 

• I 
I ,:, f 

\· f j 

- : •! t _.;, • -., 1 ~ ; •I,,, 1·- :- ~ '••~ .. , , ~· I~ ~ 1 11 

https://18339.70


~ ;,,-v,/2...,, <-i.-:1' ~ IdA-1 ,-,.,- .,,.,J .- ., .J.......,____ 

,c/4 -;~ ~-.,__ ~/..._;He-f. ~ ~ l,.,f 
?iz;:,J::i !~~ 
~ ~ : 

Ov-4i 2..~~ ~~~.r 
LJ~'~-J~ f -~ ~~ R~-.... 



, 

•• 
j\ ' •I
! I. ·r j ~ I ·I 

·, r 't~ 
.I '--o, 

,11,~.. .. 
.•:i 

I,. '! 

~ t I l ~ 

l I 
" ll~· t .. 

. ., l • 

4. Thence a l ong1 the south ·side o f Governme n t Road (50.00 . f eet wi de} , on 
I . a c u r ve to the r ight having a radius of , •l 
j " 5 0. oo feet , the chord azimuth a nd distande ' : 
; 8b e ing : 296.t) 00' 70. 71 feet; • f•, -~:, ~-: ' i 

!i ' ~ ; , ' ~; ! 
I l \ ! 

5. 341 ° 219 .14 feet along the ·southwest side of ,Governrnertt , ,:, 
Road (50. 00 feet wide), to the point b:( f • 
beginning. 

AREA 1.96 A s 
~ ((' 

RESERVI NG t o the State of Hawai i, its successors and a ss igns, .:i.n r ·:; 
perpetuity, all rights to ground b u t not to surface waters which a re ·ot·/ :I 
m;i. .,- be appurtena nt to the herein de scribed land or the ownersh i p th~reof .• 

RESERVING ALSO to the State of Hawaii, its successors and ass igns, 
in perpetuity, a ll minerals in, on or under the land and the right , o n 
l '.s own behalf or through persons authorized by it, to prospect for, mi ne 
and remove minerals and to occupy and use so much of the surface of the _l'.

,j-t,
land as may b e required for all purposes reasonably extending to the -!i:.1:<i , 
mining and removal of such minerals by any means whatsoever, conditioned ii ,;, 
upon t h e payment, prior to any exercise of such right, of compensation .:: • 
for destructi on, damage or i njury , caused by the exercise of such right 
to .occupy and use said land, of or to permanent improvements placed upon :t/• 

\ I .\ l

the land. r ··:• 
t. ; .••~ 

., 
"Minerals " within the meaning of such reservation shall mean any ·or . 

all oil, gas, coal, phosphate, sodium, sulfur, iron, titanium, go1d, c ~} 
silver, bauxite, bauxitic clay, diaspore, boehmite, laterite, gibbsite , ·· 

.1

•. 
alumina, all ores of aluminum and, without limitation thereon, all other , 
mineral substances and ore deposits, whether solid, gaseous or liqui d, i··: 
in, on or under the land; provided, that "minerals" shall not include 
s and , rock, gravel, _and other similar materials when used in road or 
bui lding construction. ;;.. :',.·, ' . 1 

II ' I ; 

THIS PATENT is subj ect to the following conditions, s con ~ cit>1 

·t ISpec i al Sale Agreement No. 4140, dated November 20, 1958: 
,-. -------

I
'll'.{. I, 
• I '~ Str/I,,._.J. . (a)rrThat should the Patentee, or any assignee of hi~ , : 

' ' }J' '' ~ti ~yttc- l 4es i re to s ubdivide said lot or any portion thereof, j:r i
~e;- . :,, . each subdivisi on shall conform with the minimum1 i I', iM, - ·✓'·1\r (Jts••pec i ficat i oniJ ancf standards established by the • Fl

• ! 1f'\;k / -:· ~ ~waii Traffic and Planning Commission, excepting 
~ l"' -,· t hat s aid lot and each additional lot created as a 

t S ,. . !i jr \ . ~ . . result of said subdivi sion shall contain an area of 
; I j,' 

\ r f if "·· _ ~ 10,000 square feet, or the minimum area 
(Jr"'' ,-1/ : :~u~:=~~b~ 

1 
a i d Planning Commis s ion , whichever . i s 

~~.,,,- t h e greater , and the owner of each lot as subdivide ' ' 
_.,/~ ·'' • shal l be equired wi thin a period of five (5) years 

\t ! t,V"'~1 : • next f ollowing the date o f such subdivis i on or ~e -
'() subdi vis i on t o construct on each lot so created a t 1:I·.,.,i • s i ng l e- f ami ly dwelli ng o f new materia l s o r masonry 

n· 
and contai n i ng a f l oor area o f not l ess than 850 

'~: ... , , square fee tq exclusive o f garage and open l anai .. ' 

{b) ., 

'L ,·'r, 
1':t 

~ 
i ' 
71 i~. 
I .'' • 

., ' 1'.!) 
: t . ,: 
t ~' 
,11 

I ', • • 
.., ,. 

I 



' .,
• I 

.. 
I 

dwelling units and so long as the same are er~cted '. 
in conformity with a plot p t ah and are of a charac- • : 

, l . i·1 
• . , , 1 . • t er and design suitable, to the area, wilJ. be , • ; ;i,

l ' d permitted. '. , , ! ,: 
i Ji 
! J 

(c ) That no structure shall be .coh3tructed or erected 
within twenty-five (25) f e e u £ r om the roadway. 

! • I 

: 
. ' i 

T O HAVE AND TO HOLD the above grante~ land un to the said .,,..' t 
'1 '1 4 

jJAMES JITSUO r AMURA, 

I 

his heirs and assigns foreve r, subject, h owever , to the r eservations ,; 
a nd c9nditions herein set fo r th. 

IN WITNESS WHEREOF, the State of H awaii has caused the Seal of 
• 1 the Department of Land and Natural Resources 

to be hereunto aMJixed and this Patent to be • •1. t Cha ·rma and Me t .,.o f , •
du ly executedbl' ur . , 

~~~ItfWPlria9itNPsY~ Bys~watys .\ 
1
:1 

, authorized member of the Board of Land and 
. o(~d ·(, N atural Resources this .............. , ... ~ ...~ .... ..., ..... .... 

'! ~ ' /, • ' ~ '. ~~/'
day of ..•...••.,•.• ?..y.e.-~~ ............... 1(. D. 19.. .... .-.. 

1 

i ! ' t ~ 

I' 
l 

<,() Untersigned as authorized l,y the 
Board of Land and N atural Resources 

t 
I' 

... ,·1 . 'tI • •/1 ' ' • I ,
' I I •. . ; ·: 

. . . ..... . . . .1.~ . . ! .... !. : ./·.' .. : . .<:~~-:d.0........:.........j ... .. . 
Member, Board of Land aitd.J:!.atural .{ 

t 
Resr111rce.L - ~ ,.. ! 1 

,\~ 
Written by .mh...... ........... 

Checked by J.i.Uo/.~ ............ • i 
F 
I',I' . ll 

, . 
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CABLE ADDRESS:ADDRESS REl'LY TO 
ATTGEN" THE ATTORNEY G E NERAL OF HAWAII" 

ANO REFER TO 

INITIALS AND NL: -1.Bf".P AUG 6 9 38 11•,1 , ,..,.
/-{j B itfl..,'Q T . KOBAYASHI 

ATTORNEY GENERAL 

STATE OF HAWAII 
DEPARTMENT OF THE ATTORNEY GEN!RAL, 

HONOLULU 

August 5, 1965 

MEMORANDUM 
.. 

To: , lr , ;, .. P . Ferry, Chairman, Board o f Land 
~"' : s t,.u-al Resources 

Fro 1 u .:.~ ,\; ., Izumi, Deputy Attorney General 

Subject; nd :? tent Gr nt No . S-14 , 183 issued to J 
J .tsuo TE:lmura, covering Lot 63 , Panaewa Lot 

This is in reference to Land Patent o . F-14, 3 , 
4 t d April 24, 1964, issued to James Jitsuo T mura, and cov rin 
Lot 6. • Panaew House Lots , at anaewa, w iakea, Ha, ii , com­
pris.l~; l . 96 acres , th same being the property which w s recently 

e S ', _:,::ct of disput in the Third Circ it Court rela'tive to 
th~ sU: .'._~ris on th~reof [8 ~ 

71 
-~'he r_oI:; ty w s originally sold at :1 lic uction on 

November . ~ Oto Patrick Walter P -reira, a.~~ Walter Patrick 
Pereir c ~~ Ruche l Borges Pereira, bus and and wife , under 
g= emen~ . ~:c No . 4140 , and subsequently transferred to 

Tamura r: ;. • . :lr .~~:r document a pproved May 14, 1962 . 

Tl'.:.. ~•-·· 1:·,::-·~ .. a,-.;rides th · t e pre, rty is limited to 
sidential t: e f,...:-,: a ·, riod of ::":l {~.<. years from th · date of 

is u nee of _atent . (Or fiftee~ r ~.3) years from the d te of 
ale, whiche:ver is soone . Sec . .L ,- A- 59, R. L . H . 1955, as amend d.) 

The pertinent provision of the said Patent is follow 

.. () That should th Patent e , or any assigne of 
his , desire to subdivide said lot or ny por­
tion thereof, each subdivision ~hall conform 
with the minimum specifications and stand rds 
established by the Hawaii Traffic and l?ltmning 
Comm.1.esion , exce ting that said lot and each 
additional lot created as a result of said 
subdivision shall contain an area of et least 
10, 000 square f eet , or the minimU&~ area r -
quired by said Planning Commission, whichever 
is t..~e greater, and the owner of each lot as 



.

-

1%' . Jim P. Ferry August S, 1965 

sul>dividea all be requirGd within 
period of ~iv (5) yea.rs next foll in. 
the date c;i such subdivision or ro- s'Ub­
division <::-·.~ construct on each lot 
created inglo-family dw lling of w 
materials or masonry and containing a 
floor area of not l e o than 850 square
fe t , exclusiv of garag and open lanai ." 

It is also noted that the restriction agai t tr fr 
of ~ro, rty xc pt with th written consent cf the Seard 

1(and • ,., :1Qver.nor), a provid d in the above-mention d r .ement 
0£ s 1~.. i - -o- l onger .ripplic:able in smuch as the . ·:. ent. hae al-
reac'ly • .,~: f~... oued. 

• ..·co,:dingly, the only int rest tho St tr• would have 
in c:O,.1•:.~·::.:. - w. th this matte r is to seo th.at th0 above-quoted 
rovi -. c·' ~.he patent is complied with, ho,..~ d t . e pro rty 

horeaf 1. ·~ ~,.,~bdivided. I hav so informed /!" o D0tor .. 

are any questions, , let m 

FRANCIS M. IZOMI 
Deputy Attorney G neral. 

FMJ:sbys 
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o/r/,-C 31,/.e- /., ~ -~ 

~IS+--~ 

:??I':CE OF SALE (t:,' , ')?.C \.~ ~O'iJ'TtR:i~R-W:t'lT LOTS l41'-- -~;gR':.'i.-.:·~-~ 
VJZ!)L ?ROP:iRT"i :_;:_,~S'I :3 Ol~ THE ISLA1\TI) OF H -~-.--·..1y 

.,r,.."~ r,., II'\ .t ..,
' ........ .... ,. 

.. 1·,{ · , .., 
4 .... . .. ·,· ~ 

'~•! • ....- ·-.. . .. , :\_,, ,.;~~· . 

~-, -... ...... ,...._ .. .... .. .... .... ..,,.,,_,. 

.. 953 . 

id..008 f, .... 
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ogcther 'f'.lith maps and descriptions, and the forms of Specin~ 
' 

Sale Agreec~Ci:.'lt ood need or Patent wh...ch w;:7.11 be used. 

to n1.s:cens1:2ry modif cations to conform to r.esults of s le), 

the Offtc,a of the C~:1..ssicmer of Public l..ands in Houolul· 

All of the foregoing are inco~ora.ted 

0 

J

Sale Ag~ee:filent, Condit·o-~s of Sale Instr.mn~nt and Notice of Sale 

... cuth Itoh.~la~ H~wo.ii . 3ee G ez2m1.sat f ~n Gy Maps ms .:Jlt 
Hnweii 

l:.1~) ~ iK1 Cd......:cm 65 a·1(j/f:m.r. !i"cp Keya 6-f,.... ,:, , 6-6-01; 6-5•·01. 

Yllset Pxice 

$1106.00 

1034.00 

1023 .. 00 

43,560 868 . 00 

861 . 00 

b.-3,560 843.00 

1377.00 

30,163 1414.00 

·:-: Lota ou.bject to telen one :tine easement. 
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◄ aps !OS lat 922 and Carton 23, int four lot, . on 
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C. A. No. 1059 

IN THE CIRCUIT COURT OF THE THIRD CIRCUIT 

STATE OF HAWAII 

JAMES J. TAMURA, ) 
) 

Appellant, ) 
) 

vs. ) 
) 

PLANNING AND TRAFFIC COMMISSION, ) 
County of Hawaii, ) 

) 
Appellee. ) 

) ________________) 
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IN THE CIRCUIT COURT OF THE THIRD CIRCUIT 

STATE OF HAWAII 

JAMES J. TAMURA, ) 
) 

Appellant, ) 
) 

vs. ) 
) 

PLANNING AND TRAFFIC COMMISSION, ) 
County of Hawaii, ) 

) 
Appellee. ) ________________) 

DECISION 

This case came up for hearing on appeal from a 

decision of the Planning and Traffic Commission of the County 

of Hawaii denying special permit pursuant to Section 98H-6, 

Revised Laws of Hawaii 1955, 

From the evidence and testimony adduced at the 

hearing on June 18, 1965, it appears that the premises in 

question, Lot 63, situated at Panaewa, Waiakea, District of 

South Hilo, containing an area of 1.96 Acres, as shown on 

Government Survey Maps HDS Plat 922 and Carton 230 was 

advertised by a Notice of Sale of the Territorial Government 

in the Hilo Tribune Herald on September 19th, October 11th, 

November 1st and November 16th, 1958. Said notice indicated 

that the lots in the Panaewa Subdivision were restricted to 

"residence purposes only for ten years next following the 

issuance of Land Patent Grant or deed," The notice also 

stated "subdivision of lot permitted with certain lot size and _,,,..-­

building requirements". 

The Conditions of S le Instrument, Special Sales 

Agreement No. 4140 and Land Patent (Grant) No. S-14183, issued 



--

in connection with the premises in question, provides that 

the lot "shall be used for residential purposes only from date 

of sale for a period of ten years next following the issuance 

of the Land Patent or deed. Subdivision requirement shall 

likewise continue for period of ten years next following such 

issuance." 

It is also provided in the aforementioned instru­

ments that each purchaser of the lot in said subdivision shall 

build five y ars from date of sale construct a single family 

dwelling of new materials or masonary on said lot, to contain 

a floor area of not less than 850 square feet, exclusive of 

garage and open lanai and also "that no purchaser shall be 

permitted to construct more than one dwelling on said lot, or 

if the same be subdivided, more than one dwelling on each lot 

created as a result of said subdivision." 

It is furtner provided "should the purchaser, or any 

assignee of his, desire to subdivide said lot or any portion 

thereof, each subdivision shall conform with the minimum spe­

cifications and standards established by the Hawaii Traffic / 

and Planning Commission, excepting that said lot and each 

additional lot created as a result of said subdivision shall 

contain an area of at least 10,000 square feet, or the minimum 

area required by said Planning Commission, whichever is the 

greater, and the owner of each lot as subdivided shall be 

required within a period of five years next following the date 

of such subdivision or resubdivision to construct on each lot 

so created a single family dwelling meeting the requirement 

above mentioned with respect to materials and minimum floor 

area." 

The right under the Special Sales Agreement No. 4140 

was assigned by Patrick Walter Pereira and Edith Rachel Borges 

-2-



Pereira to James J1tsuo Tamura by transfer d ted March 28, 

1962 and approved by the Board of Land and Natural Resources 

of the State of Hawaii. Evidence show that before the trans-

fer was executed by the Pereiras, Jame Jit uo Tamur, Tetsuo 

Nakada, Sadao Oshiro and Richard Kats y Shiigi, through t1eir 

gent, made contact with all the Government gencies to find ~~: 

out whet1er said Lot 63 could be ubdivided into four separate 

lots and after being assured th t said Lot 63 could be sub-

divided into fours par te lots they agr e ong themselves 

to purch se said Lot 63 in the name of J e J1tsuo Tamura. 

Subsequent thereto, after ubdivi ion map had been prepared, 

t ue four parties on the l6t day of October, 1962 executed an 

agreement whereby each oft em agreed to take lot shown on 

said subdivision map. 

After muc1 difficulty in obtainin financing, 

James Jitsuo Tamur con tructed a dwell1n on said Lot 63 and 

wa 1s ued Land Patent Grant No. S-14183 on the 24th day of 

April, 1964. Within tend ys after the receipt of said Land 

Patent on May lat, 1964 James Jitsuo Tamur m de application 

for special permit with the Planning and Tr ff1c Commission 

of the County of Hawaii to subdivide said Lot 63 into four 

separate lots ash d been reed among them elve. After the 

assignment of the right or Special Sale Agreement No. 4140 

to the plaintiffs and after starting con truction of a 

residence (1.e. prerequi ite to obtaining the Land Patent 

Grant) but prior to issuance of said Land Patent Grant No . 

...-----e>- S-14183 on the 24th day of April, 1964, the Planning and 

Traffic Commission on January 10, 1964 dopted the Master Plan 

prepared by Belt, Collins and A sociates changing the zonin 

of this property from residential to an agricultural district 

-3-
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providing for minimum lot area of 1.96 acres per lot. 

While the plaintiff was complying with t e term and condi­

tions of the Special Sales A~reement t e Planning Commission 

by it action of en gin t e zoning to an agr1cultur 1 

district prevented the plaintiff from obt n1ng the u es of 

the land which he wa permitted under the Special S les 

Agreement No. 4140 but still making im liable for full 

compliance of all tne conditions set fortn in said Sales 

Agreement. Primarily beo use of this chan e of zoning to 

agricultural district the Planning and Tr ff1c Commission 

after hearing denied the application for a speci 1 permit 

June 23rd, 1964. 

The Notice of Public Sale and the Conditions of 

Sale Instrument gave notice to the prospective bidders of 

thee lots in the subdivision of certain covenants and con­

ditions. The successful bidders were expected and will be 

required to perform or meet these conditions. On the other 

nand tne aucces ful bidders were also informed of his right 

-to subdivide his lot by meeting "the mil'l;imum specification 

and standards established by the Hawaii Traffic and Planning 

Comnuasion, excepting th t said lot and each additional lot 

created as a result of said ubdivision shall contain an 

area of t lea t 10,000 square feet, or the minimum area 

required by said Planning Commisaion, whichever 1s the 

greater." 

It should be assumed that because of the covenants 

or conditions as to right or purchaser to subdivide, a 

purchaser may have been willing to pay the price he had bid 

at the public auction. The State definitely expects a 

purchaser of a lot to live up to the conditions and it should 

-4-



be stated that a purchaser as the right to expect the State 

to live up to the covenant or condition contained in the 

Notice, Conditions of Sale Instrument, Agre ment of Sale and 

Land Patent granting a purchaser the right to subdivide t e 

lot purchased by him upon meeting certain conditi~ns. 

As tated above t e Notice, Conditions of Sale 

Instrument, Agreement of S l and Land Pt nt required said 

Lot 63 to "be used for residential purpose only from date of 

sale for period of ten years next follo ing t e issuance of 

the Land Patent or deed. Subd1v1a1on r.equirement shall like­

wise continue for a period of ten years next following such 

issuance." In other ord this lot was sold only to be used 

trictly for residential purposes for ten yeare. 

It should be noted that the second entence of 

Section 5, Act 187, Session Laws, 1961 {the original Land use 

Law] reads, "These temporary districts shall be determined so 

far as practicable and reasonable to maintain existing uses 

tn t by said sentence the Legislature 

in en ct1ng Act 187 intended the Land Use Connn1ss1on to place 

land which had been put into[.:"rban (residential] use prior to 

enactment of said Act to be continued in an urban distr1c.9? 

and, accordingly, it would seem t t the Land U e Comm1ss1on 

in classifying the lots 1n the Panaewa Subdivi ion, should 

ave classified said lot in an Urban Di tr1ct. 

The Court finds th t under the feta and tne law 

the Planning and Tr ff1c Commission of the County of Hawaii 

hould ave granted the pecial perm1t allow1 or uthorizing 

ubdivision of Lot 63 into four lots. 

LET JUDGMENT ENTER ACCORDINGLY. 
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ISS ON 

Jun 23, 1964 

• 

.., n· ertise ::,ubl c : :a:dng c~10 

u rv1 or nc. y 18, 1961. 
,. J • 1 98IT 5 or ftct 205, La d 

ubdivi on t t 3, 

• t II s determined beyond 
1far will not be .Brved 
s and intent of tl-te Land 

f t.t e 1.ollow.l.ng nndi.ngs: 

l . tion is re 
Di tr1ot; 

2. • • o tr 
lot 21, et t unu nd rva,1::101111 l 
u e ot h on of Act 205J 

3. Th lot ion n int 
Agricult tri t 

4. vioini nant in exc ot 
2.73 

5. a qu 1t tort trict und. ri urder 
cti ct 205 in o re l :y reeubdiv1d d 

to co 

a1.. y •._, Co:- • ssion of ' shall be appealable to the 
'o.l. t i :mich t e la is l be made pu,:-;uant to the 
' ,; of ;1v11 Proc dur • 

o ... he..i ..,, t.e t, ccl.l us :il.Ou.ld there be further questions 

' trul , 

GOIDUSSION . 
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PLANNING AND TRAFFIC CCOOO:S;:l Qrl 
County of Hawaii 

!Jay 18, l 961♦ 

A regularly advortimod public hcaringg on tht; application o! James T~~ira 
wa• called to order at ):45 p.m., in the Conference Reem ot th9 County Board 
of Su1»rvisora , by Chairman Robert M. Yaru.da. 

~NT1 Robert !.: a Yamada. .ABS.i:.NT: John Alconera 
SeiJ1 Aoyag1· 
Marion Baker 

Miyoshi Matsushita 
H r be»t. J o Perreira 

Maxine, Carlsmith Wil.liam ~tcarns 
John To Freita• 
Nobuko Fukuda " 
waiter t~o Kimura 
Herman Mulder 
Robert. Jo Santos 
Rufus Po Spalding, Jro 
~gar Ao Ha.'llasu 
Raymond H. Suetuji 

Helene H. Halo 

Cyr.11 1::memitsu 
and approximately S parsons in public attcndanc& 

IO'nC.r. OF PU'BUC JWlaING 

Spacial Permit r Panae , So-'Jth Hilo, Hawaii 

MOTIC~ IS &IUJ3Y GIVl:.N ot a public hearing to be h~ld in the &u'd o.~ 
Supervisors Contennce Roan, Hilo, Hami, .jtat.e of Hawaii, at J:45 pomo.i, 

May 18, 1964, on th• application or Jam~a, Tamura, Otm r, tor a Op oial Ptx~T!~.t 
frcm ttt. Stats Land Use nigulation in accordance th the provision of S ct/.r.n 
98, H0 6 ot Act 205 oft~ Stato ot Hawaii 1963. 

'lb• public boa.ring ia tor the purposo of allowing a aubdivieion of 1'.>t 6.3., 
Panaewa Houn Lot, South Hilo, Hawaii cB& llhom on dJM1wings fil~d ~. th thin 
otticeo Th$ proposad subdivision ie £or th$ purpose ot creating 4 lotc for 
hemuites, and covered by Tax Uap Koy: 2-2... .52-8, m1 containing an al;'ea or 
1.96 acreso 

llap showing the looation and boundary or the proposed Spcei.al Pt1i'fflit :...2 

on file 1n tho of.rice of the Planning and Traffic Comniaaion in the Hilo Ar:uory 
Building on Shipnnn Street nnd io opan to inoptction uring office hours. 

• • All· proteste to th• proposed Special Permit should be .t'iled l'd.th th 
Planning and Traf'tic Cc.mmisaon in writing batons that date or in ~r on e.t 
the public ho ringo. 

PLANNING AND TRAFFIC ccrmIS3IOW 
<JF 'I'& COUNTY OF HAWAII 
ROlh.RT M. YAMADA, CHltlRMAM 
B'!s h1>G.6.R A. W.MASU ~ DIR.t:n'l'OR 

(Hawaii Tribune Horald: Ma7 8 and 16, 1964) 
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YAMADA, "A public hearing is called on the request ot James Tamura £or 
a special permit to allow the subdivision of lot 6.3, Pannswa Housat Lot, South 
Hilo." 

''Mr. Hamaau, Will you giv the background." 

HAVASUs "Thia is a roquest. tor apecial _p,rmit to subdidde 1.96 acre:J! 
into four lots all in excess or 21,318 square .f'f:et in an ,1¢cultural Zone. 
Act 205, State Zoning Law, allows unusual and reasonable uses within t he A~rt... 
cultural or Rural Zone Districts. This parcel ot land is located in Panr.ewa, 
Waiskea, South Hilo., Hawaii, described as Lot 63, Tax Map Key- 2-2-48-80 and 
fronting on Lam.a Str•et, approximately 800 t•et maka.1 trom thci, Olf'.a-Hilo Roa • 
The lot is approximately 4! miles fran Hilo Post Office, 5 miles f'rom Hilo 
High School, and ]). mile tran. ·:taiakoa Waena School. Adjac~nt l ands are 
pt-•daninantly large, residential lots ranging in aiz~ fran 1.81 acres to 2.73 
acre ■ 1n land area. 'nle recently subdivided additional increment ot Panaewa 
House Lots by the State is alf.o ot this general size. The Board of tiater 
Suppq had indicated that an 8-inch 1¥11ter line is existing on Lama Strc;;;4Jt o 
Cosspool shall be uaed for di:Jposal or 11tiwc,r. .r..lectricit:y and telephone a.re 
alao available. 'ftl• liaoter Plan of Hilo, prepar d by Belt Collins and As:Jo­
ciatos and adopted by the Planning and Trattic Comnission on January io, 1964 
outlines th11 area aa a residential-.agrio.ultur 1 use. 'l'hG proposed zoning 
plan ia tor three-acrt1 lot sizo. The roaidentia l-e.gricultural uae und0r t h 
Developnent Plan and the Zoning Ordinances proposes similar charact@r as t hat 
or the state Land Use La set forth in the Rural T>iatrict. The only difi'e;r(';lnc0 
betwe~n th~ Rural Zone Distriot of the Stat Land Use Ccrmdssion which r,eqm1~os 
a minimum lot area of one-half acre and the County- reuide.ntial0 agricultural 
ue district ia thcs mininun lot area of one aero. However, as you know, t,he 
Boe.rd of SuJk;trviaora have not enacted the new Zoning Ordinance. This is the 
requirement set tort.h in the n~w Zoning Ordinance. 

TAMADAt "Would th applicant 1n the audience like to be heard?" 

CYRIL ICANSfITSUt "Yes, Jlr. Chairman and members ot the Co:mniolion. ti~::.:;.; 
the record ahow that Cyril Kanemitsu of t e law firm ot Doi and Kt.nmtsu eF. 
repN ■enting not onl.7 the applicant here but alee representing Mr. snd }~:c~ . 

Sadao Oshiro, Ur. and Mrs. Richard Shiigi, and »r. and Mrs. Tetsuo Nakad!;. 
along with Mr. and Mrs. James J. Tamura. This, I believe, ia on~ of ite hu:::-d... 
ship case where the individuals hero using ingenuit7 and also fran the State 
b7 themselves made an adequate researct: into the matter before jumping i nto t ho 
tire so to apcakJ but since the pa sage of the Land Use Law, the \rhole thinr 
has back~tired and the hearing r~aulted. 

''May I brietl7 review what h!ls happened. Thi• lot v;ae originally aold by 
public auction in 1958, I beliE=ve, and it was a t~r. ~Valter rarreira who paid 
on this particular parcel. Now, aubsoquently, he put up thie parael tor rs­
aale and at that time, thia •• either at the end o! 1959 or nry beginning 
ot ~nuary ].<J~r. and Mrs. James Tamura ware the or1g1.nal. partier. mo werll 
approechwd w purchase thl.a lot. They want~ residential house lots. Thq 
did not want two full acres ao what thoy clid ,1as to approach the three othcu­
paoplo, the Shiil!ia, Nakac\as, and Ost!iros. Inquiry was made at t he Board of 
Land and Natural Reaourcos, and thure was no quostion here about a subdivision. 
In fact 1n the Land Patent, it specifically provides for a subdivision of 
these lots into a minimum urea of 101000 square r~et or whatsyer tho Planning 
and Trattic 9ono.isd.on decides it should be accor ~ to tho zoninh. Y® 
l\:l'MiRL•t.. e rement nn1n ami 

attic Canmisaion ao t a01iaro- - --=:......,.- d 
Dir ou s is ha . r to lot. They further inquired. 
wllntlfe f!""anning and Traffic CClmmission at that "'time as to whother or not lt 
would be teasiblo it the area would be aubdi vidod in the manni:u- ao th~y }:;?..·: :i 
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quo ted right now. Planning and Traffic Commission told them lagally it. 
would bo all right o.t thia particular timo J it was ~-t the end of 1961 or the 

ginninr. or 1962. They checked w.ith the Beard of ,\ater Supplj and thoy told 
em that Ui wat it line must first fO in b .t thc,y expected the water line 

to go in mortly. So, everything was all right. An agreement was drafted 
among th~se four familie wherein all of them contributed towards thti payr.ct:; nt, 
tor this t\'iO-acN parcel. The whole plan was draf'too and made out, nd euc,, 
one asaigned a lot , but they had no money to begin construction il!unediat 1~ • 
Only Ur. Tamura constructed his home, ponding payment tor the cauph-te lot 
Land P&tent snd they •re eetting ready to ubdividu eventually into tho.1!' 
own home beif'ore the whole matter was deferred . I would liko to submit th:i.o 
agreement for your perusal m1ch was drafted by Senator Kazuhisa Abe, dB.tcd 
October 16, 1962. Now, those, p<10ple are ro.-:ldy to construct. They are not 
going to sell out the land. They ar-, going to build hanes for themselv-2:io 
No speculation or anything lik~ that. 'Ille whole id" was that these people 
wanted this particular parcel and subdividas in the said mann~r. In 'dew of 
all the circumetances, I believe, the Land Uee CCi!Ed. sion is contemplating., 
I undor•tand, changlng thia whol aroa into half an aero lots--chang1.ng from 
Agricultural to Rural. Mr. Director is this forthcoming flhortly?n 

HAMASUs "I believe this request v,aa held in a public hearing presentcrl 
by tho Land U~ Ccmmias:1. on." 

KANcl..~TSUa "In anr event, I feel this oaae presented e. tremendouc hrr.j., 
ahip oase. The•• people are cmpl0Y"d at Ha,1aii .t.quipnent Comr,arrJ and Ha'Wr!ii 
Trucking Company. 'ftleir salari•~ are not 1!1'9at. 'Ibey want to o-vm theil" b..rn.es. 
HOW8 r • this ia one n.ethod they could orm their own homes. But now., th l.Elwc 
pr•yant them tran going he d. I urge that this Oan.idseion approve the rcqu~ t ." 

YAUADAa "lsn•t th re a stipulation or a reatr:totion in the original P"r"• 
chase agreGment trom the State a• tar aubdivid:tnr, this property? I think 
it would be going beyond the authority ~ thia Conunissl. on.II 

KANl:lO'.TSUs "Yes. 'That should the ~ t,ent e, or ~ a sign~e ot Mt.!., 
desire to •ubdivid• said lot or any portion thereof, each oubdivision sh~ll 
conform "1th t e minimum spec1ficationa and etsndarda established by the Haw~ii 
Traffic and Planning Ccmmission, excepting that said lot am each additione.l 
lot created as a result of said oubdivision shall contain an area or at l 0~~t 
lD,000 square teet, r the mini.mum. ar3a reo d aaid Plalm4 

whicheftr ia the gre r, an e owner o c ot as aubdivid d shall be 
roquired within a period ot tiw years n©Xt following the date cf au.eh e;ubdivi... 
sion or reaubd1nsion to construct on each lot so created a aihgloc:,famiq 
dwelling of new matt1rials or masonry and containing a floor area of net l!.s e. 
than 850 equa teet, exclusivs or garage and opon lanai.• I mean 1.t apeoi­
tica~ says in here that it thq are ccnternplating to do it, it ohould bG 

all right and that they checked with th~ Board ot L!lnd and Natural Reeourcco . " 

YAU.AD/is "I don't know whathor you ar. familiar or not Cyril, but County 
ie reaponsible to the front area. They aro restrict'1::d aran•t thGJ'?" ., 

ICANi!JJ.ITSUr "Yes. But, that ia a different rCX1uirement thero. Those: were 
farm lota. Th •• re houa lota. 1'1'hat th lard hereby conv yed shall b.:: uoGd 
tor residence purpo• • onq tor a period or ten year• from the date ot issuance 
ot thia Land Patent Grant..• Now, what ,-ou are spaaking ot Ur. Chairman, I 
believe, where a tarm lot ia sold and you want to subdivide. Th&t, this ia 
trcm th• ••rr beginning waa a reoidential lot. " 
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YAIUD.A s "l havo an understanding that thie area s supposed to be r~si-
dent1al-agricul ural lots at the time of oale. I auppoae I got tho wrong :t .. • 
t~tion. Thia will urely net the i:recedent for the whoa Pana wa Fo:r et 
Subd1v1•1on." 

KANl:.MI'?SU s ''Ur. Chairman• that may b4J so if at tho time ot purchaso 
such a agreemont like thi11 whor. tour p•ople nt 1n th•r• ·dth the i d~o or 
living \htaN and it there wa auch an idea (psu1e)o 11 

TAMADAr "No, I am not thinking like thet." 

~ ff. HAU£• "Is thie area zoned now?" 

HAMASUs "lt 121 zoned by' tbD Stat$ Land Uae Ccamission." 

HAI.is "You aro giv•n authoritJ?" 

HAMASUs "The Commission holda a public hearing., makes the reo~.end::i-
t1on, and tonmrd it to the Land Uae Co:nmiaeion. 11 

HAU.1 "flte Land Uae Ccmnissl.on baa thG final oay." 

HAMASUs "Ya1." 

ICAlfllMITSth "fllore i• a r48q\11roment. here that one• 7cu aubd1vide1 7ou 
haYo to construct the hane in the minimum ot time. Now, the7 haw to pay t or 
th• lot, and one they paid tor the lot, then thq could start thinking aboot 
buildingo" 

NOBUKO FUKUDA 1 "May' I aak JOU a qU9etion. !here ia a docl31ent t.i l~d by 
the part,iea? Thi• ie not an agreement with the governmant; t.)iia ia j-uot r-:i.t.:U..n 
tho parties." 

KANalITSUs "No. I am showing the hardship that thia agrioement 't'lac { !"'te:r•ed 
into at the time when le ll,1" and able thq could haw done thi2." 

PUKUDAa "Thi• io not binding to any gonrnment body?" 

KANdlITSUs ntto. n 

rtllUDA • "I• there something about a Gt tement reading that th!) Patont, 
ahould be a legal term in there. in caae th re is a rezoning taking place end 
w don't want to hold the rozoning ot this arasa-there is not comi~nt 
that wo lllWlt grant a variance? This would bes rGzoninf safeguard." 

IANJ!.MITSUt "Cll no, noo This would be a reGtricUan plae d thcr upon ey
the Sta Board of Land and Natural Reoourcee." 

FUKUDA, "Thi• ia ocn,thing that wuld take plaoo when th t would becQi!to 
mcessary?" 

IANalITStJs "Ythen they s,ned the ltmd that thi:s woul be tor rf:liJidcntial 
purpoaea tor t•n yean. Th y &NI further saying that tho min:1.mwn lot raqu.:tN­
ment. shall be either 10,000 equare feet or depending upon how your Col!F>1...if-'~ion 
(pauae)." 

FUKUDAs "Thi• 1• a legal aaleguard." 

T.AMADAs "Hrs. da, the question 1a whath r th• Ccmmission won' t t:o 
violating eftn 1t •• do grant it. Th• qu sticm l'IOuld be whether rr~ are ~·.lr,i 
to ••ta precedent 1dten w. do grant it." 

• 
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FUKUDA "I was und-,r tba impression that we could posnib'l.1 do thiB 
but I q~etion there 11 no guarant0 that the subdivision was llowed." 

KA:Nt..VITSUr "Mrs. Fwruda., may I poi1'lt thio out. Und r t~ circa­
atancea existing at th• time, thore would have bf)en absolutely no objection 
to have thia nbdiYiaion being processed through th• Planning and Tr~ftio 
Comisd.on. It would havo been en automatic thingo" ~ 

Ft&UD.A f "'lbere -· en error on tho part of the party for not contimti.ng J -- rI 

with thin tor a long time." fll'iV( 
/ ',I"lCANtlilTSUa "1h•7 did not know that tbs Land Use Law would come in. /

TM GrNnbelt Law upa t eveeything heN." 

HALh.a "Are you aaying pr.vioualy that tma Pl.amine; and Tra.f:tic Ccmmission 
permitt.d that thq would pp along with a 10,000 aquare-toot lot?" 

liNi:llITSUa "The Planning and Traf'tic Caomission hnd no minimum lot rei.,. 
quirement hcare. " 

HALl:.1 "Bleauae it wasn't zoned," 

KAt&IIITSUs "tlfaan•t zoned. So, the 10,000 equart, feet wao atipulatcd 
hve." 

HAUi-: 11Doas this include under th• city lim1ta in Hilo?" 

KANE2IITSU: "I believe so, I'm not sure." 

HAMASth "lt COll'IHJ under the D•velopnent Plan tor Hilo and Punso ti 

HALi.: "Thi• 1• an inter sting point you bring up beoauao that is not 
the zoning ordinan on th previous one we acted on. Row, you aro su.ppot!led 
to have Hilo zoned d eam thing a11 out id• of Hiloo" 

RAYMOND SU.bFUJI t ttlt ia within the city limita ot Hilo whore thsy cf.\u.Y! 
wbdivi.de to miniann requirement ot 7, 500 quare teet." 

HAU.a "tie wa• zoned then." 

"It ia under the holdinF zonee-Agricultural Zone 2." 

YAIIADA1 "la it under the Master Plan as Reeidential-Agricultun.l?" 

HAMASUa "Under the Master ?l.an, this would com& um•r _,Reeidential..,; 
__Agricultural with a minimum of om acre which the lot in questi on l s l. 96 
acres. ff -

IANWITSU: "The lot size vaey 1n this particular area trom 2073, loSl, 
and ilon ot th• lot• are 2.s,;. I think th corner lots close to the road are 
much emaller." 

YAMADA 1 "I think thi• 1a th• ar a whore tiler~ is road on two sidGs o:f 
the lots." 

ltAmJUTSUa "That ia correct." 

https://contimti.ng
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YAM.ADA: "I• there any qmation you would like to impoH on Kr. 
Kanemitsu? 

11Io t.ruar('I a11,1on~ 01G that would llko to speak in buhali' ot tbs appli= 
cant. No omllo 

"If not; 1 thor\: aeyone that muld lib to oppo e the application foli.' 
a epecial permit? No one. 

"Thi• will end the public hoaring." 

KAiiMITSU I "T'nank you -nr., mucho" 

The hearing wa• adjoumod at 4sC11 pol'lo 

Roopacttully mubmitt~, 

/s/ U;I A. TSUJI 

A T T ~ S T : 

/s/ ROBb.RT M. YAMADA 

Robert 11. Yamada, Crudrman 
Planning and Traffic Cammi !d. on 
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Date peti lion an f ~ r • .11.1 ' }' 

COU rY F H H Co! is~~on y- -l, 1964 
PJ.ANlUNG r TP..Al?F C CC~ J HO1' 

Va ...h c -,. p r.-1; c 

,:t6l. = 

c .msston t.::,n • 
r-uling __ 

APPLICATION FOR SPECIAL PS..ITT 
--=:-~ ~·•,;:~-~~ 

(We) hsreby request approval f r a Special Par1:11 t to use certa.ir 1.·o~::, ·t;,r 

"IJ:1&111•~.ttclUI ·1 -t ...h in ~cco'~ 1"nr.e .. ' 8..w • .- - • DaJ-....... ___ ---

wlth pro,risions of Section - /, ~c l05, SLH 1963 for the following described purpose-

o subdivi • th nti ne eel into tour ta. 

Th• reel 1• a corner ton uaelota. 

hu llln aituated o it. 

...,,Pe;;..t.:,.,.1....,;.,.;;,___;.;;...__~~.;;;,;;..;=-- _______b..!tJ~c ':...E!21?£!'..tz: ier or cord. 

fe~o:1 r~_r aion..{s l.. fo ra ue tirw~ s ci 1 'B§l 
NOTE: The applicant mu.st show that ~ l or tb follo ng o ditions exi-, t..: 1, ...• < t. th re 
are urius al or exc pt.io al circumstan s applying to th sub ect properto; t buil--' llL: o-. 
use which do not generally apply to surrounding property or improvements ir t>:.: . :, ''~ ;:one 
district; 2) that the unu ua.l or xcoptional circu st.a ce hich apply to the SP ~ -: " 

property, building or u e are r ason e nd proper and will not be mate1 ia l~• ·~ • i 
mental to public heal1:.h, ssfetY,, morals and general f2.re; nor Ul it ; 3 ~ ·-· -;,h .o 
improvements or property rights r la d to p •operty in the s rrcundin~ a:rea; ~, 
strict enforcement or the zoning r gul tio • uld reiDult :\n racU.cal diZficJ. 
unnecessary hardship incons stent i th th intent nd purpose:J o:r Act 205; e n , , . . t 
the granting of a special r:nit will not contr ry to th objectives o tl ;! • "., ~~-.. 
Plan or Plans of the State andior County G vernment~ 

t the ti of al ""i.aw~ooion, the tate Ian1 • rtment, 
th• County rd of t ubdi ion ot • property 

ssib as eoo • 

The application will be accompanied vith a deposit of "O doll~rs t'1 ro er 
publication and administrative costs and a map of the a 

0 

propos d f'or ch-wge, 

Address _ __.,.w M,_.i!L...11,ULA.a--.J..,.. ----· 

T le-phone ~ 

============--=============- =========-=;;;===::t::c::::::::::::::..:::::.~.= 
!~s-~p .~-f~~~-t{~£:l;a_~Ul51t 

Trnt property 1s situated in a{n) ---·--·------ District. 

REMARKS: 
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Applicant: JAMES TJ'I URA 

REQUEST: This is a request for a Special Permit under Act 205, State zoning 

law which allows unusual and reasonable uses within the agricultural Mnd/or 

rural zone districts . The request is to subdivide a 1. 96 acres parcel into 

4 lots, all in excess of 21,318 square feet, in an agricultural zone . 

LOCATION: This parcel of land is located in Panaewa, aiakea, South Hilo, 

Hawaii , as Lot 63, TI!K 2- 2- 48- 80, and fronting on Lama Stre t approximately 

800 feet makai from the Olaa-Hilo road . The lot is approximately 4i miles 

from the Hilo Post Office, 5 miles from Hilo High School and lt miles from 

Waiakea Waena School . 

ADJACENT LAND USE: Adjacent lands are predominantl y lar ge r esidential lots 

r anging in sizes from 1. 81 Ao . to 2. 73 Ac. in land area . The recently sub­

divided additional increment of the Panaewa House Lots by the State is also 

this general size . 

UTILITIES: An 811 water line is existing on La.ma Street. Cesspool shall b 

used for disposal of sewage . Electricity and telephone are available . 

PLAN FOR HILO: A Plan for the Metropolitan Area of Hi.lo, prepared by Belt, 

Collins & Associates, and adopted by the Planning & Traffic Commission on 

January 10, 1964, outlines this area as a Re~ntial Agriculture Use . The 

proposed zoning plan is for 3-acre lot sizes . 

CONDITIONS: 

RECO &.NDATI ON 

The request is not unusual but rather common and contrary with the intent and 

purpose of Section 98 H-6 of Act 205 . Applicant should be advised to apply 

with the State I.and Use Commission for a change of zone boundary in conformance 

with "Section 98 H-9 of Act 205 . " 



•• 

' ; 

i 
) 
I 
I 
i 

t1 
0 tJ D□ 

□ D 

t1 

n 
D 

□ r--------'__,,,. 

j □ □ 0 0 

□ 
D Q 

□ 
□ 

, ,► ► ► ' 

□ 
--

0 
D

D 

7.a > .,, .. ◄ • ,,.. ::& S:F: 
ovetZ <-A1 ro 
TM IC 2 - 2- - .r2- - /lt:1u.,; ,-


	SP65-19_Tamura, James J

