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Land USE COMM SSI ON
STATE OF HAWA| ' |
Oct ober 19, 2017
Commencing at 8:07 a. m
Kul ana O iwi, DHHL/OHA Conference Room
600 Maunal oa Hi ghway

Kaunakakai, Mol okai, Hawai'i

V. Conti nued Hearing and Action - DR17-60 Monsanto

Conpany - Mol okai | AL (Mol okai) to consider
Petition for Declaratory Order to Designate
| mportant Agricultural Lands for Approxi mately
1,084.079 acres at Nai wa, Manowai nui, Kahanui,
Mol okai, identified by TMK No. (2) 5-2-012-004

BEFORE: Jean Marie McManus, CSR 156
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COMM SSI ONERS

ARNOLD WONG, Chair

JONATHAN SCHEUER, Vice Chair
NANCY CABRAL, Vice Chair
GARY OKUDA

LEE OHI GASHI

DAVWN N. S. CHANG

LI NDA ESTES

DI ANE ERI CKSON, Deputy Attorney General

STAFF:

DAN ORODENKER, Executive Officer

RI LEY K. HAKODA, Chief Clerk/Planner
SCOTT A. K. DERRI CKSON, Al CP

JENNI FER LI M, ESQ.
MARK MURAKAM , ESQ.
Attorneys for Monsanto Conpany

DAWN APUNA, ESQ.
RODNEY FUNAKOSHI, Pl anning Program Adm ni strator
For Office of State Planning

W LLI AM SPENCE, Pl anning Director

KATHLEEN AOKI, Pl anner
County of Maui

McMANUS COURT REPORTERS 808-239-6148




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CHAI RPERSON WONG: Good norning, everyone,
bright and early.

Before we start, we have a different person
from Office of Planning, so Ms. Apuna-Chang introduce
t hat person.

MS. APUNA: Good morning. Wth me today is
Rodney Funakoshi .

CHAI RPERSON WONG: Thank you.

So what happened yesterday is we did have
some public testinmny, but because some people could
not make it yesterday, the Chair has decided to open
it up for brief public testinony.

The other thing we wanted to tell you is
that we're very short on time. This hearing for the
Decl aratory Order, if there is no decision made by
today, then if it's not made by the Comm ssion, then
within the rules, it goes through.

So | just wanted to tell everyone that,
it's automatically approved. So just FYI.

So is there anyone el se that wanted to
speak fromthe public, new testimny?

Ms. Buchanan. | just want to rem nd you
you're still under oath from yesterday.

Can you just state your name for the

record?

McMANUS COURT REPORTERS 808-239-6148
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MS. BUCHANAN: Al oha, everyone. Lori
Buchanan, Mol okai resident. Thank you, M. Chair,
for allowing me to testify.

| would |ike to apologize to this
Commi ssi on. During Executive Session we were al
outside waiting, and |I had a famly emergency and I
had to | eave.

My under st andi ng, even though | wasn't here
yesterday, is that what occurred afterwards was
Walter Ritte and myself were called up because we had
offered testinony to this Conm ssion that we were

interested in intervening in this hearing.

| would like to reiterate my desire and ny
intent that I would like to enter into a contested
case hearing on this matter. And | want to state

that for the record, and | believe | have standing
and good cause. And that's -- |'m open to questions.

CHAI RPERSON WONG: Thank you. |'"'m going to
ask the Conmm ssioners first if you have any questions
For the witness. Vice Chair Scheuer.

VI CE CHAI R SCHEUER: Al oha, Lori.

THE W TNESS: Al oha, Comm ssioner.

VI CE CHAI R SCHEUER: If you're willing and
interested to respond, how do you believe that if the

Comm ssion granted the Petition sought by the

McMANUS COURT REPORTERS 808-239-6148




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Petitioner, that is the designation of these
| mportant Agricultural Lands, how your interest m ght
somehow be harmed?

THE W TNESS: | believe nmy interest as a
Nati ve Hawai i an beneficiary of Department of Hawaii an
Home Lands, homesteader, as a comunity member wi l
be i nmpacted because all that's supporting me is
information on the internet, and all | could do was
Googl e I ast night.

Upon doi ng some quick searches, | realized
that the AL law -- | went back to the Act -- has
many conponents, and what seens to be sinple is very
conpl ex.

And within all that conplexity, nmy interest
is not being represented as a conmmunity member. I
understand that the state, the county, has al
oversight within this law, and this is a Declaratory
Rul i ng.

| also know you have the flexibility at
this point in time to allow me to intervene in the
process because there are no other processes set up
that currently address ny interests within this
process today.

And so given that, because the county at no

point in time has convened a working group to address
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the AL law, so it's kind of putting the cart before
the horse today.

So, you know, best management practices is
one thing that adversely inpact me on all -- on al
i ssues, whether -- you know, but it's really what I
call sloppy in that there's really no clear
directives or processes that allow nme, as a person,
to have a say except for this point in time today.

Thank you for asking, Comm ssioner. I
appreci ate that.

VI CE CHAI R SCHEUER: Mahal o.

CHAI RPERSON WONG:. Comm ssi oner Estes.

COVM SSI ONER ESTES: "' m just curious.
Let's say you have a contested case hearing and you
wi n, what do you wi n?

THE W TNESS: I win the ability to insert
myself in a process and in actions that adversely
I mpact nmy conmmunity.

CHAI RPERSON WONG. Conm ssi oner Chang.

THE W TNESS: Can | expound on that?

Yest erday you had a farmer sitting here.
He obviously came in fromthe field. | know his
fam ly. He sat here sniffling. It wasn't because he
was sick, it's because everybody within a certain

buffer of practices that are being managed within the
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proposed area is being exposed to allergens and ot her
t hi ngs.

But how are we to address that? And how is
that connected to the designation? Well, it's
directly correl ated.

| went back to the 2005 working group plan,
and | read in there why we're here today. And why
there's so many conpl ex overlay issues that actually
are contradictory to each other.

And so that's what | plan to achieve during
my contested case is to bring up all the
contradictions within the nultilayers of this I AL
t hat was never worked out at the level it should have
been wor ked out.

| ' m just makaai nana, high school graduate.
But my nmother told me |I can read, so that's how | see
that there's so many things that need to be addressed
before you just give a ruling out. Thank you for
aski ng.

COMM SSI ONER ESTES: 1"l just say this, he
wasn't the only one sniffling, so was |.

CHAI RPERSON WONG: Comm ssi oner Chang.

COWMM SSI ONER CHANG: Al oha, Lori.

THE W TNESS: Al oha.

COVM SSI ONER CHANG: | appreciate the fact
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t hat you're back here today. And | know how
i mportant this is for this community.

Some of what we kind of explained after we
came back from Executive Session -- because we took
very seriously both Walter and you, and we heard what
the community had to say.

And what we clarified was: One, this is
currently not a contested case hearing. This is a
Decl aratory. And in the discussion with Walter --
and |"msorry that you had a famly emergency -- but
Walter did come up and -- we have very limted powers
in the AL, you're right.

Currently we can either grant the Petition,
we can deny the Petition, or we can request a
hearing, we can nmove towards a hearing. But with
respect to some of the kind of conditions that | know
t hat you tal ked about, and you |listed several
concerns about the wi ndbreak, inmpacts to the ocean,

t he wor ki ng group, buffer zone, the pu'u access. You
had some really good points.

What we explained to Walter is that we
don't have the authority to make those conditions on
what ever we approve. That the | AL designation, what
it does do, it creates an additional -- | guess I'l]|

say for lack of a better word -- |layer of protection
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to otherwi se change the | and use zoning designation
out of ag would just require majority of this LUC.

Wth the I AL designation, it would require
two-thirds.

MS. ERICKSON: Two-thirds in either case.

COMM SSI ONER CHANG: Even if it's ag, but
| AL requires higher amount? It the same?

MS. ERI CKSON: Two-t hirds.

COWM SSI ONER CHANG. So that would be the
distinction is that with the |I AL desi gnation, and
what we heard from Tom Schnell yesterday was that for
them -- and in my questioning, it would -- for them
to change that designation, would require this
additional -- would require additional process.

So | appreciate your -- the concerns that
have been raised by the community. W would Iike to
hear what the Petitioner proposes, how they propose
to address that, but we may not be able to give the
relief that you're asking for in this matter.

We only may be able to either grant the
Petition, deny the Petition or go to hearing on
whet her to grant or deny. But we may not be able to
give the community the kind of relief that you're
asking for, you know, the additional w ndbreaks or

t he wor ki ng group.
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But | think this is the opportunity for us
to ask the Petitioner how do they plan to address
sonme of these important comunity issues. But we may
not have the authority to make any of those requested
community's concerns into a condition. So that's
substantive.

Procedurally, as we explained to Walter,
once a request for contested case hearing comes in,
based upon the recent Supreme Court decision, we wil
have to stop this proceeding, and then you'll have
the opportunity to file a Petition and address what
your interest, standing issue -- because at this
point in time the only person that is a party to this
action is just Monsanto.

They are the only parties. County and
Office of Planning is not a party to this Declaratory

Action, so only Monsanto.

So that's, | believe, that's what we
di scussed yesterday with Walter. We will have to
stop this proceeding. We will then permt you to

subm t your application requesting the contested case
hearing within the ten days, give the Petitioner an
opportunity to respond to that, as well as |let the
Deputy AG respond to that.

But as | think -- as the Chair mentioned
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t oo, under the statute, we got a time period that we
have to take action, 90 days. If we don't take
action within the 90 days, it is granted by default.
They get -- their Petition is granted wi thout any
condi tions.

So | guess this is ultimately your decision
how you want to proceed, but | just wanted to share
with you procedurally what we explained to Walter.
And substantively our limted powers under this
particul ar Decl aratory Action.

THE W TNESS: Thank you, Conm ssi oner
Chang. If | can respond.

Respectfully hearing what you just said, it
seenms to me that the only recourse for this board
then today would be to deny. | believe that the
facts and concl usions under the |l aw that allow this
Comm ssion today to deny that permt given the
testi nony, and given the conplexities and
contradictions within the |law, you nost certainly
have that recourse to deny today.

' m here because | don't have the
confidence that all Comm ssion nmenbers see it ny way,
as well as that you do have all of the reasons before
you today to deny.

And so that's why |I'm taking the stand at
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this point. | would need to intervene in order to
make that into a briefing of whatever. And, of
course, |I'mgoing to need help with that. | realize

the turn around time is very short on the 90 days.

That's part of all these types of |aws, you
know, even if it's 205 and the rest of the |aws that
we have, all of these default, where no decision is
made you get your permt.

Well, there's a | ot of negative inpacts
that come from those actions. But they're just
def aul t ed.

As with this law, it gives the authority to
our Planning Director on Maui wi thout a procedure or
protocol to make decisions on my behalf on a
different island.

It's done all the time. The director just
exenpt projects and we have to live with it.

And so, yeah, | still have to stand strong,
and | really appreciate my Comm ssion menbers being
here today to at |east entertain my intent.

Thank you. | appreciate that. Thank you,
Dawn.

CHAI RPERSON WONG. Any ot her questions?

MS. LIM Just a point of clarification.

You mentioned permt. You said that this

McMANUS COURT REPORTERS 808-239-6148
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permt could go through. \What permt?

MS. BUCHANAN: ' m sorry, | was thinking in
gener al .

MS. LIM But we're talking specifically
here, so what approval is the Petition --

MS. BUCHANAN: |'m just saying --

MS. LIM | know I'mcutting you off.

What perm t, what perm ssion is Monsanto
seeki ng?

MS. BUCHANAN: Well, | stand corrected.
It's not a permt, you're asking for a designation.

MS. LIM So if the Comm ssion elects to
find that the soil qualifies for the designation,
what is it that Monsanto will be allowed to do on
this property that it's not allowed to do right now?
Do you know.

MS. BUCHANAN: | don't know. You have to
ask me that question again. | don't understand what
you' re asking me.

MS. LIM Is the property designated as | AL

t oday.

MS. BUCHANAN: Yes.

MS. LIM Is the property designated as | AL
today? It's not. That's the request that is before

t he Comm ssi on.
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MS. BUCHANAN: Yes.

MS. LIM Is the property being farmed
t oday.

MS. BUCHANAN: I|Is it being farmed today?
Portions of it are, | saw on the site visit
yesterday. Yes, m' am

MS. LIM 1Is it your understanding that |AL
designation will allow any additional uses to take
pl ace on that property.

MS. BUCHANAN: | believe the I AL says that
you have incentives. That you do have.

MS. LIM WII it allow any additional uses
on the property.

MS. BUCHANAN: Yes.

COWM SSI ONER CHANG. Excuse me. And | do
understand the frustration by Monsanto wanting some
clarification. But | don't believe this is an
appropriate Iine of questioning for Ms. Buchanan.

But | do understand wanting to be very clear that Ms.
Buchanan understands the process.

MS. LIM Petitioner is concerned when a
potential intervenor -- and | say that w thout in any
way acknowl edging that there is even a legal ability
to intervene, but when an alleged potenti al

i ntervenor suggests there is a permt at issue, there
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is no permt at issue, and that nust be corrected on
the record. "1l stop.

COVM SSI ONER CHANG: | appreciate that. I
think that's fair.

| think what | understood she was talking
in general. But |I think that, one, this isn't the
venue to vent all the other things as well.

But | think we, the Conm ssion, needs to
just proceed.

COWMM SSI ONER OHI GASHI : | have a question.

CHAI RPERSON WONG:. Comm ssi oner Ohi gashi.

COVM SSI ONER OHI GASHI : | just wanted sone
clarity. It's 90 days fromthe date of the filing of
the Petition, so that would make our drop-dead date
Decenber 28th, this year.

There is -- we're all volunteers, as was
expl ai ned yesterday. We don't do this for a living.
We don't get paid for doing this, not from here.

We do have a schedule set out, and the
decision has to be made in the county that it's
supposed to be, that it's been done.

So there it is highly unlikely that any
further hearing can be held given the quorum
requi rements and nature of the Conmm ssion.

| hope you understand that if you del ay
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this, it may result in the automatic designation of
the I AL without even a hearing, and that with no
condi tions.

| hope you understand that. And that the
request that you're making, or the conditions you're
proposi ng, even if there was a hearing, may not
necessarily be granted. |'mjust trying to --

THE W TNESS: Thank you, Comm ssioner. I
really appreciate your feedback. Thank you.

CHAlI RPERSON WONG:. Conm ssi oner Okuda.

COMM SSI ONER OKUDA: Ms. Buchanan, everyone
in the audience, | just like to state what | think ny
position is.

You know, whether we're volunteers or not,
we will put in the time necessary to do what's
necessary to process the Petition. We will put in
the time to ensure that everyone's due process
rights, the rights to have hearings handled in a
timely manner is held, okay.

So | want to make that clear that whatever
is necessary for us to do, we will do it. | ' ve seen
that comm tment among all the Comm ssioners.

Al so, when we give you our understandi ng of
what we believe the ramfications are, or tinme

deadl i nes, of course, you know, that is not a ruling
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by the Comm ssi on. It, of course, is subject to
further briefing and things to be submtted on the
record so that everyone's due process rights are
protected.

But | really have to join the concerns the
ot her Comm ssioners are raising here that we don't
want anyone |ater on to say, oh, we didn't warn
peopl e that what they're asking for actually possibly
could result in something more negative.

And, again, we're -- none of us are
prejudgi ng anything in this Petition, and we're not
prejudging positive or negative any of the parties
here. But one of the things this Petition contains
is a waiver of the statutory right to get
basically -- | don't want to call it preferenti al
treatment in rezoning, but some commentators would
say preferential treatment. That is being waived by
current Petition.

There is no guarantee that if this Petition
Is not acted on, that that concession by the
Petitioner m ght go away. And also there's no

guar antees that, you know, even if this Petition is

deni ed, things will get better in the future.
| just wanted to make that clear. But |
really want to make clear that we will do whatever is
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necessary under the law to protect everyone's due
process rights no matter what our personal
circumstances are. Thank you.

THE W TNESS: Thank you, Conmm ssioner

Okuda. | really appreciate that.
VI CE CHAI R CABRAL: Al oha. Il think we're
all trying to tell you that -- sort of want to share

our frustration with your frustration, the

18

frustration |I feel fromyou folks, and folks all Iive

her e. And | used to |live here on Mol okai in 1975 and

wor ked at Hotel Mol okai, so | really have al oha for
the island, and brought ny kids back when we used to
rodeo at Mol okai Ranch.

| think our frustration, or my frustration

is that what you're asking for in terms of conditions

on this, we have been told by our |egal advisor the
| aw does not allow us to do that.

So | feel like we're stuck between a rock
and a hard place. And | don't know -- there's nore
to the laws, and there's court decisions that have
been made or could be made, and so I don't know, and
I cannot force the Petitioner.

But | don't know, | can't tell from what's
been said if these concerns -- at what |evel and to

what degree these concerns have been taken to the
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Petitioner in the past. And if they've tried to
address them or if they're in a position now to say
that they will address them

Because | feel |ike addressing your
concerns is outside of our power, and that to ne
woul d | ead to everybody's further frustration, you
know, to try and take that. Because it may be a | ot
of time and not really get us anywhere.

So | don't know if the Petitioner -- the
Petitioner obviously heard everything we heard
yest er day.

And | don't know if they're in a place to
say something or not. Put you on the spot. | don't
know if they can -- okay, my Chair says, be quiet.
But | appreciate your concerns. And so | don't know
how this can be addressed, so |I'm not sure if we can
address them

THE W TNESS: Thank you, Conmm ssioner
Cabr al . | really appreciate that feedback, | really
do.

CHAI RPERSON WONG:. Vice Chair Scheuer.

VI CE CHAI R SCHEUER: Al oha, Lori. So |I'm
just going to try and recap ny inel egant but
simplified understandi ng of where | think we are.

| agree that there are wholly contradictory
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issues in the I AL process, which | spoke to yesterday
after you |left about why an area of historic
i mportance to the Hawaiian people for agriculture
m ght not be included as inmportant agricultural, one
of many contradictions.

That said, there is, at |east from what
|"ve heard from Monsanto's counsel say just now, at
| east a contention that one cannot be granted a
contested case in a Declaratory ruling process as
opposed to other kinds of |egal process.

So that's |ike an open | egal contention.

Even if it turned out one could, there's
still the deadline issue which m ght not be able to
be overcone.

And even if one could overcome the
contested case issue and the deadline issue, there's
al so the contention of whether or not this Comm ssion
can put any conditions other than ones voluntarily
agreed to by the Petitioner.

So my brief summary is that if you -- and
this is just my opinion, not |egal advice or
anything, |I'"mnot an attorney -- but if we actually
granted you what you seek, the outconme m ght be the
opposite of what you actually desire, with aloha and

respect.
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THE W TNESS: Thank you Vice Chair, |
appreci ate that feedback.

CHAI RPERSON WONG: Comm ssi oner Okuda.

COWM SSI ONER OKUDA: Can | just make a
statement for the record, and people can correct ne
if I"mstating it wrong.

First of all, any statement we make is not
intended to be a waiver of our attorney/client
privilege that we hold with our Deputy Attorney
Gener al .

And the second points, even though we may
be expressing certain opinions about what we view the
| aw and the | egal outcome is, we are not making any
final statements, because we recognize the fact that
parties have a right to present argunents and
evidence to us before we make any final decision.

So | just want to make it clear that we're
not prejudgi ng anything here.

COWMM SSI ONER CHANG: Chair, can | just make
one recommendati on.

Lori, would it be hel pful -- you seemto be
very -- you do want to request contested case and
we're raising all kinds of issues about what is --
what could happen.

Woul d it be helpful if we cannot speak to
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you, if you spoke to the Executive Director, Dan, to
tal k about what are some of the potential -- just,
you know, what are the potential consequences about
if we don't grant it -- | mean if we don't take
action?

Because right now, as Comm ssioner Okuda
stated, they have agreed to waive what they are
entitled to, they could request a change in zoning
for some of their other | ands, but they have agreed
to waive that in this proceeding.

So would it be hel pful for you to meet with
Dan and talk story with him about what are the --
because you seemto be set on wanting the contested
case hearing. And | think all of us talking isn't
going to get us that nuch cl oser.

CHAl RPERSON WONG: On that note, let's take
a five-m nute recess, please.

(Recess taken.)

CHAI RPERSON WONG:. Okay. Ms. Buchanan.

THE W TNESS: Yes, M. Chair.

CHAlI RPERSON WONG: Just wanted to check
again that you're requesting for a contested case
heari ng.

THE W TNESS: That is correct, M. Chair.

CHAI RPERSON WONG: You are requesting?
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

23

THE W TNESS: Yes, sir, M. Chair.

CHAI RPERSON WONG. So there has been a
request for contested case hearing. As such, Ms.
Buchanan - -

THE W TNESS: Yes, sir.

CHAI RPERSON WONG. -- because of the
request, you have to file a Petition with the
Comm ssion, Land Use Comm ssion, to say you want a
contested case hearing, because of our timeline it's
very short.

THE W TNESS: And | apol ogi ze, yes.

CHAI RPERSON WONG. So this is the brief,
you have the right.

"Il give you October 26th to file your
briefs to the Land Use Comm ssion, and also to
provide to the Petitioner, Office of Planning, Maui
County and whoever else is on our |ist.

THE W TNESS: Okay.

CHAI RPERSON WONG: Then, Ms. Lim 1I'IIl give
you until November 2nd to file any rebuttals on that
brief.

MS. LI M Respectfully, may | hear fromthe
Commi ssion or its counsel on where within the
Comm ssion's rules this ability to grant intervention

for Declaratory Order for I AL Petition is found?
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|*ve searched high and | ow, because we want
to be sure that our rebuttal matches whatever those
| egal requirements are.

MS. ERI CKSON: Petitioner has the ability,
represented by counsel, to look into that. And that
can be part of your rebuttal to the Petition to
I ntervene.

COWM SSI ONER OHI GASHI: M. Chair, | have a
guesti on.

Does the briefing has to state that -- the
brief filed would have to address the issue of
whet her or not a hearing is required, or hearing --
contested case hearing is permtted first step.

Second, step would it also include
statement as to whether the intervenor has status on
standing to do so. I mean both sides would have to
address those things.

So those would be -- | guess woul d
obviously be alternative for the Petitioner.

CHAI RPERSON WONG. That's correct. Thank
you.

COMM SSI ONER OHI GASHI : | just want to
know - -

CHAI RPERSON WONG: Doi ng bot h.

Any ot her? Comm ssioner Okuda.
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COWMM SSI ONER OKUDA: M. Chair, with
respect to the Petition to Ms. Buchanan as the noving
party would have to file, even though we recognize
what the Supreme Court says about pro se or
unrepresented parties, | would request that it state
the specific authority, not just sinply conclusory
statements, but specific |egal authority which
denmonstrates, nunber one, the right to a contested
case; and number two, on the issue of standing.

So that we have no confusion in the record
what the basis is for requesting a contested case
heari ng.

And number two, what the |egal basis is for
asserting standing. And also with the warning that |
don't believe we have an obligation, or any agency
has an obligation under the Supreme Court decisions
to search the record for itenms which aren't properly
advocated or docunented by nmoving party.

CHAI RPERSON WONG: | totally agree on that
al so. Comm ssioner Ohi gashi

COWMM SSI ONER OHI GASHI : WIIl there be a
hearing on determ ning whether or not to grant the
Petition or deny the Petition, in regard to the
filing?

CHAI RPERSON WONG: I think we're going to
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seek advice of counsel and then get back to all the
parties on that issue.

Anyt hing el se?

COWM SSI ONER CHANG: One | ast point.
Not wi t hst andi ng what the LUC -- | think Ms. Buchanan
will do -- she will -- it is her burden, and she's
going to properly file whatever she needs to.

You' ve heard some of the guidance that
Comm ssioners have given, but we're just |ooking for
a really comprehensive record related specifically to
the AL Petition, Declaratory Action and your
request. Thank you.

THE W TNESS: Thank you, M. Chair,
Comm ssi oner Chang.

CHAI RPERSON WONG. Anything else? |If
not --

MS. LI M If I may, for the record, | do
want to, pursuant to 15-15-63, make sure that
included in this record as evidence are all of the

| AL matters that have ever been before this

Comm ssion. All of the filings, all of the
transcripts, all of the decisions and orders -- and
"1l read them out |loud if you want -- that's all

part of record in this matter, that's all public

record, everything that's filed already is public
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record, is part of this. But |I want to nmake that
very cl ear. Do you need ne to read those out? It
starts at DRO8-37.

CHAI RPERSON WONG: No, | don't think --

MS. ERI CKSON: May | ask a clarification?

Are you stating at this point that you want
this Comm ssion to incorporate in this proceeding all
of the prior |AL dockets?

MS. LI M | am yes, including the
proceedi ng that the Comm ssion made a deci sion on
| ast week.

COVMM SSI ONER OKUDA: M. Chair, at this
point in time, | would request that that not take
pl ace. As far as incorporating, by reference,
everything that went on before. And let me state the
reason why, and later on |I can supplement my reason

by giving you specific citations to Hawai'i Supreme
Court deci sion.

| think you can | ook at how the Suprene
Court has treated motions for summary judgment, which
basically the Supreme Court has said you can't just
throw at the judge the whole case file and say, okay,
judge, an issue of fact, go |look for yourself.

So | believe if there's specific things in

the record which any of the parties here want to
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obligation to point that out, so that, you know, we

don't accidentally overl ook something.

So if there are specific items from prior

documents -- dockets, rather, which support or

justify a point, then it should be specifi

cally

identified and spelled out, and whatever menorandum

that are fil ed.

We're well aware of the records

t hat have

been taken into account, but taking what amounts to

judicial notice of everything of that has

l"m not sure if that's a proper process.

been done,

28

And | don't

think the rules provide for something |ike that.

MS. LI M You have abl e counsel

whet her or not the rules provide for that.

| do believe that subsection J would allow

to decide

t hat, but we don't need to fight about that here.

What | am hearing is that whatever

pl eadi ngs, should Petitioner desire to continue with

this voluntary process, whatever pleadings Petitioner

makes we should identify with specificity,

if there

are other any other public Comm ssion documents that

we want incorporated into the record, if that's what

I''m hearing fromyou, Comm ssioner Okuda,

has no probl em doi ng that.
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COMM SSI ONER CHANG: For me, | just want to
be very cl ear.

The next proceeding that we're going to is
limted to the request on contested case heari ng. It
is not on the substantive determ nation of the I AL
designation in this particular Petition. It is only

whet her Ms. Buchanan has standing in this particular

matter.

So | think, you know, we would | ook to
rel evant documents that address that |limted
gquesti on.

MS. LIM Understood.

CHAI RPERSON WONG. So just again, there has
been a request for contested case hearing by Ms.
Buchanan. October 26th, please file your briefs.
Petitioner, please, and anyone else, file rebuttal by
November 2nd to the Land Use Comm ssion, both, for
everyt hing. I|f there's nothing else --

COWMM SSI ONER CHANG: One more point. I
would like -- | have a hard tinme not tal king -- but
if there's anybody el se who wants to intervene in
this request, we would just ask that you file by
Oct ober 26th as well. That beyond that time, because
we do want to make a decision. So if anybody el se

wants to intervene in filing a request for contested
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case hearing, those same deadlines would apply.

(I'nterruption from audi ence.)

CHAI RPERSON WONG. | have Conmm ssioner
Okuda first.

COVM SSI ONER OKUDA: | would respectfully
di sagree with that request. In the proceedi ngs here

there were specific questions asked of people who
were present in the audience. This Conmm ssion
hearing was duly noticed under the rules and the
statute. Peopl e had the opportunity to make their
position and say their peace. That was done here.

We are acting based on a request that was
made during the proceedi ngs that we had. The public
testi nony period was cl osed off.

So | would respectfully ask that this
process be limted only to Ms. Buchanan who appeared
and made the request. And again, that's not w thout
prejudgi ng what is going to be the outcome of this
request .

As far as anyone el se, anyone el se has
what ever rights the statute in the admnistrative
rul es provide, and those persons, if they want to
assert their rights, should determ ne for themselves
and follow the proper procedure for which we are able

to give specific advice on.
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CHAI RPERSON WONG. Anyt hing el se?
Okay, nmeeting is adjourned.

(The proceedi ngs adjourned at 9:02 a.m)
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CERTI FI CATE

STATE OF HAWAI | )
) SS.
COUNTY OF HONOLULU )

I, JEAN MARI E McMANUS, do hereby certify:

That on October 19, 2017, at 8:07 a.m, the
proceedi ngs contai ned herein was taken down by me in
machi ne shorthand and was thereafter reduced to
typewriting under my supervision; that the foregoing
represents, to the best of my ability, a true and
correct copy of the proceedings had in the foregoing
matter.

| further certify that | am not of counsel for
any of the parties hereto, nor in any way interested
in the outconme of the cause named in this caption.

Dated this 19th day of October, 2017, in

Honol ul u, Hawai i .

/ s/ Jean Marie McManus
JEAN MARI E Mc MANUS, CSR #156
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