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TAXATI ON: MUTUAL BENEFI T SOCI ETI ES:

An association subject to the
provi sions of Sections 6852 A to L
inclusive, R L. 1935, as anended,
which receives fees and dues from
menbers and engages to pay benefits
in the form of paynents of hospita
bills and simlar bills, inits
nature is an insurance organization

SAME:  SAME

Such a mutual benefit society
is not a “fraternal beneficiary
society” when it has no objects or
activities other than provision of
benefits in the event of sickness.

TAXATI ON: NET | NCOVE TAX

A mutual benefit society
subject to the provisions of
Sections 6852 A to L inclusive,
R L. 1935, as anmended, which is
not also a fraternal beneficiary
society, is subject to the net
i ncone tax inposed by Ch.65, R L.
1935.

SALE: G(GROSS | NCOVE TAX

Such a nutual benefit society,
which is not also a fraterna
benefit society, is liable to the
gross incone tax inposed by Act



141 (Ser. A-44) L. 1935.
SAME: SAME:

A corporation or association

which is operated for the economc

benefit of its sharehol ders or
menbers is engaged in “business”
within the neaning of that term
as defined in Section 1 (7) of
Act 141 (Ser. A-44) L. 1935,

WORDS AND PHRASES:

“Busi ness” as defined in

Section 1 (7) of Act 141 (Ser. A-44)
L. 1935 includes the activities of
a corporation or association operated

for the econonmic benefit of its
shar ehol ders or nenbers.

Honorable WIIliam Borthw ck,
Tax Conmm ssi oner,

Territory of Hawaii,

Honol ulu, T. H

Dear Sir:

You have inquired as to the tax liability of Hawaili
Medi cal Service Association, wth respect to the net incone
tax inposed by Chapter 65, R L. 1935, and the gross incone
tax inposed by Act 141 (Ser. A-44) L. 1935.

From the constitution and by-laws of the Association,
and from statenents furnished by the Association, it appears
that the Association is subject to the provisions of Sections
6852 A to L inclusive, R L. 1935, as anended by Act 172
(Ser. D-137) L. 1935, Act 177 (Ser. D-142) L. 1937, and Act

209, L. 1939. The Association has conplied therewth.



The objects and purposes of the Association, as

stated in its Constitution are:
“To carry on an organization for the sole benefit

of its menbers and not for profit; to nake provision

for the furnishing of nedical, nursing and hospital

service for its nmenbers in case of sickness, accident
and disability; and the securing of nenbers anong

such classes of persons as shall fromtine to tine be

decided by the Board of Directors and stated in the By-

Laws of the Association as they nmay be anended from

time to tine.”

The association states that its activities “consist of
collecting nmonthly dues fromits nmenbers and in return paying
clainms incurred by menbers on account of doctor, nursing and
hospital bills.”

The Association is governed by a Board of Directors who
are elected by the nenbers. The board has power to decide
the terns upon which any person or classes of persons nmay be
admtted as nenbers. By the By-Laws, until the Board deter-
m nes otherw se, nenbership is restricted to enpl oyees of
the Departnment of Public Instruction, the University of Hawaii
and simlar institutions, registered nurses, and enpl oyees
of Social Agencies. Any person who signsan application for
menber shi p becones a nenber upon issuance to himof a certifi-
cate of nenbership, after his application has been approved
by the Board or by the manager of the Association

Certificates of nenbership are of two types. One entitles

the nmenber to nedical, surgical, hospital and nursing benefits,



and the other entitles the nmenber to hospital care only.

For the first type the nenbership dues are $2.20 per nonth,
subject to increase or decrease by the Board. For the second
type, the dues are fixed by the Board. There is also an
initiation fee of $1.00. One year is the least term of nmem
bership perm ssible. Menbership automatically is term nated
for delinquency in paynent of dues.

The benefits to which each nenber is entitled are
those stated in his Certificate of nenbership, subject to
alteration fromtine to tine by the Board. Fraud in the
application for menbership works a forfeiture of benefits.

By Sec. 6852-A, R L. 1935, as anended, the Asso-
ciation is exenpt from the provisions of the insurance |aws
of the Territory, except as therein provided. Sections
6852 A to L inclusive, R L. 1935 contain nunerous provisions
and safeguards, adm nistered by the Insurance Conmm ssioner
and designed to safeguard the paynent of the benefits offered
to nmenbers. An association such as is here involved is de-
clared by the statute to be a nutual benefit society, and
this is the term used throughout, although the title refers
to “Mutual and Fraternal Benefit Societies.” The |aw fur-
ther provides that such an association “shall be deened to

be a fiduciary conpany within the nmeaning of Section 6758”



and that it shall conply with the provisions of Chapter
221, R L. 1935, relating to fiduciary conpani es.

Al t hough the requirenments inposed upon the Associ a-
tion are those laid down in special sections of Ch. 224,
R L. 1935, and are those relating to fiduciary conpanies,
and the Association is exenpt from the general provisions
of Ch. 224, R L. 1935 governing insurance conpani es never -
t hel ess the Association is subject to the control of the
i nsurance conmissioner. In its nature it is an insurance
organi zation, since, in consideration of periodical contrib-
utions, it engages to pay the nenber a benefit upon the hap-

pening of a specified contingency. Gtizens’ Life Insurance

Co. v. Commissioner, 128 Mch. 85, 87 N W 126; Atlantic

Coast Line R Co. v. U_S., 66 C. ds. 378, 7 Am Fed. Tax

Rep. 8891, 8899; Commercial Travelers’ Life and Accident

Ass’n. v. Rodway., 235 Fed. 370, D. C Onhio; State ex rel
Grahamv. Nichols, 78 lowa 747, 41 NW 4

The Association is liable to the net incone tax
i mposed by Ch. 65, R L. 1935. That |aw provides that the
term “corporation” includes “associations”, of which this
association clearly is one. None of the exenptions from tax
applies. A though “insurance conpanies exclusively taxable
under the provisions of other |aws” are exenpt and this asso-

ciation in its nature is an insurance conpany, it is not



“exclusively taxable under the provisions of other |aws
because that portion of the Insurance Law, section 6850,
R L. 1935, which so provides with respect to other insurance
conpani es, does not apply to it. The only other exenption
which could possibly apply is the exenption of “fraterna
beneficiary societies.” Athough the statute with which the
Associ ation has conplied does cover fraternal benefit societies,
this Association is not one of them It is strictly a mutual
benefit society. The distinction is to be found in such cases

as Commercial Travelers’ Life and Accident Ass’'n. v. Rodway,

supra, and in Appeal of Philadelphia and Reading Relief Asso-

ciation, 4 B. T. A 713. In the first of these cases the

court says:

“* * * the plaintiff is not a ‘fraternal beneficiary
society.’

“I't seens very plain that Congress, in using this
expression, did not intend to include within its oper-
ation a mutual protective association, such as plaintiff
is. A mutual protective association, operating as
plaintiff does, is nothing different from a nutual in-
surance conpany. A fraternal beneficiary association
may bqkftrnnual I nsurance conpany, and nust be sonethi ng
mor e. "

* * %

“Defining the words ‘fraternal beneficial’ as used
in the Mssouri Revised Statutes of 1889, Judge Thayer
in National Union v. Marlow, supra, 74 Fed. on page 778,
21 C C A 92, says:

““1t is noteworthy that, while the phrase “frater-
nal beneficial” is used in the connection above shown
to designate a particular kind of societies or asso-



And

ciations that may be incorporated, yet it was not

t hought necessary to otherw se define the descriptive
phrase thus enployed. W nust accordingly assune
that the words “fraternal beneficial” were used in
their ordinary sense -- to designate an association
or society that is engaged in sone work that is of a
fraternal and beneficial character. According to
this view, a fraternal beneficial society, wthin

the purview of the Mssouri statute, would be one
whose nenbers have adopted the sanme, or a very simlar,
calling, avocation, or profession, or who are worKking
in unison to acconplish sone worthy object, and who
for that reason have banded thensel ves together as

an association or society to aid and assist one
another, and to pronote the common cause. The term
“fraternal” can properly be applied to such an asso-
ciation, for the reason that the pursuit of a common
object, calling, or profession usually has a tendency
to create a brotherly feeling anong those who are
thus engaged. It is a well-known fact that there are
at the present tinme many voluntary or incorporated
soci eties which are nade up exclusively of persons
who are engaged in the sanme avocation. As a genera
rul e such associations have been fornmed for the pur-
pose of pronoting the social, noral, and intellectual
wel fare of the nenbers of such associations, and their
famlies, as well as for advancing their interests in
other ways and in other respects.’”

n the Board of Tax Appeals case it is said:

“* * * The absence of profit in the operation
of the association, a point upon which petitioner so
strongly relies, is not the criterion, but the want
of a fraternal side and object which it is in sone
measure organized to pronote. Commercial Travelers’
Life & Accident Association v. Rodway, 235 Fed. 370.”

* * *

“* * * we are unable to discover, even in a
renote degree, a single fraternalistic feature in
its organization. It is entirely wthout any social
features. Its nenbership is nmade up of individuals
whose vocations are as nunerous and diverse as the
classifications of enploynment of a great railway
system * * * all are entitled to nmenbership in the
Association for the nmere asking, expressed in witten
application, provided no disability exists; and yet
none of these |look to the petitioner for any better-
ment in social and |aboring conditions. There is
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no fraternal object which noves them to seek nenber-
ship in the Association, but rather the notive is
nmercenary. * * *7

The Association also is liable to the gross incone
tax inposed by Act 141 (Ser. A-44) L. 1935. It conducts an
i nsurance business but is not one of the "insurance conpanies
which pay the Territory of Hawaii a tax upon their gross
prem uns under the provisions of the Revised Laws of Hawaii
1935, chapter 224", and hence is not exenpted by Sec. 4 (1)

(e) of the Act. “Cooperative associations” are exenpt, but
only those incorporated under Ch. 220, R L. 1935 (Sec. 4
(1) (j)). As previously noted this association is not exenpt
as a fraternal benefit society (Sec. 4 (1) (f)).

We already have given our opinion that a corporation
which is operated for the economic benefit of its sharehol ders,
t hough accunulating no profit, is engaged in “business” wthin
the definition thereof in Section 1 (7), Act 141 (Ser. A-44)

L. 1935. See Op. Att'y. Gen (1939) No. 1728. The sane is

necessarily true of this association

In Peninsula Light Co. v. Tax Conm ssion, 185 Wash.

669, 56 Pac. 2d, 720, it was held that a conpany buying

el ectric power wholesale and distributing it to its consti-
tuent nenbers at cost, was engaged in “business” within the
meani ng of the statutory definition that °‘business’ shall
include all activities engaged in with the object of gain,
benefit or advantage either direct or indirect,” the object

- 8-



of the conpany’s activities being at |east indirect pecu-

niary benefit.

In Farners Gl Co. v. State Tax Commi ssion, 41 N W

693, 73 Pac. 2d, 816, under a simlar definition of “business”
it was held that a cooperative association engaged solely in
the distribution of gasoline and like conmmodities to its nmem
bers, on a cooperative basis, at cost, was taxable, the court
sayi ng:

“While ordinarily the major purpose of corporate
organi zati on and managenent is profit to the corporation
as an entity in the first instance, we know from ex-
peri ence and observation that the profit earned is des-
tined for the stockholders in the form of dividends. In
fine, therefore, the ordinary corporation organizes and
engages in business for the pecuniary advantage of its
stockhol ders. Do plaintiff’s organization and activities
appear to be for sore other purpose? W think not.”

Sanitary Mlk and Ice Cream Co. v. Hickman, 119 W Va. 35

193 S. E. 553, upholds the Wst Virginia gross incone tax as
applied to a cooperative engaged in processing and marketing
the dairy products of its nmenbers, for the purpose of obtain-
ing for them a greater return then they could obtain from the

raw products. In State ex rel Dawson v. Sessions, 95 Kan

272, 147 Pac. 789, 791, despite the exenption of “corporations
whi ch are not organized or operated for pecuniary profit which
are not doing business for pay,” a corporation maintaining a

line of wires connecting with a tel ephone exchange, and anot her

corporation maintaining an irrigation system were held taxable,



al t hough what they did was “the sane as though the corporation
required the nenbers to pay for the use of the wires or the

wat er, making the charge just enough to neet the expenses of

mai nt enance.” These cases all hold that a corporation or asso-
ciation operated for the advantage of its shareholders or nmem
bers, is operated with the object of gain or benefit. This is
sufficient under the statutory definition of “business” as
including” all activities, (personal, professional or corporate)
engaged in or caused to be engaged in wth the object of gain

or econom c benefit either direct or indirect* * *” (Act 141

(Ser. A-44) L. 1935 Sec. 1 (7)).

Respectful ly,.

(ot V. L

RVL: RS Rhoda V. Lew s
Deputy Attorney GCeneral
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