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OPI NION NO 1831
TAXATI ON;, | NHERI TANCE TAX:

Section 2063-B, R L. 1935,
provi ding that property shal
not be subject to inheritance tax
when it previously has been sub-
ject to i1nheritance tax within a
five year period, applies although
no tax was due upon the previous
transfer because of the relation-
ship of the decedent (then the
Eransferee) to the previous dece-
ent.

WORDS AND PHRASES:

The expression “when property
has been subject to a tax” as used
in the inheritance tax |aw, Sec-
tion 2063-B, R L. 1935, inplies
that the property has been within
t he scope of the taxing provisions
but does not necessarily inply that
a tax has been |evied against the
particular transferee.

Honorable H H. Adans
Acting Treasurer
Territory of Hawaili
Honol ulu, T. H
Dear Sir:
This will acknow edge receipt of your letter of Decem

ber 3, requesting an interpretation of Section 2063-B, R L. 1935,



enacted by Act 152, L. 1937, which reads as foll ows:

"Sec. 2063-B. Property previously taxed exenpt.
Wien property has been subject to a tax under the
provi sions of this chapter, such property or other
property acquired in exchange therefor, shall not
again be subject to a tax under the provisions of
this chapter within five years fromthe data of the
death of the forner decedent where the property can
be identified as having been received by the later
decedent from the former decedent or as having been
acqui red in exchange for property so received, unless
the value thereof shall have appreciated, in which
case the tax shall apply only to the anmount of such

appreciation.”

An exenption has been clained for property of a dece-
dent which within the five year period passed through a previous
decedent's estate under the follow ng circunstances: The prop-
erty was valued at approxinately $9,000.00 and after the deduc-
tion of expenses and other allowable deduction there remained
a net bal ance of |ess than $5,000.00. The property went to a
daughter and hence was entirely exenpt from taxation.

In my opinion the exenption allowed by Section 2063-B
for property which previously "has been subject to a tax under
the provision of this chapter” isapplicable in this case even
t hough no tax resulted in connection with the previous decedent's

estate. The case of Re Taxes H. M von Holt, 28 Haw. 246, is

controlling. That case involved a provision of the inconme tax
| aw that there should be exenpted "the anmount received from ny

corporation as dividends upon the stock of such corporation if



the tax of 2 per centum has been assessed upon the net prof-
its of such corporation as required by this chapter.” The
corporation paying the dividends had a net |oss during the
years in question and furthernore, during one of said years
the corporation had made no net income tax return and the

tax office had made no exam nation into the taxability of the
corporation. The court interpreted the provision as applica-
ble if the incone of the corporation “was assessable”, whether
or not actually assessed, and furthernore held that the pro-

vi sion applied, whether or not the corporation had any taxable
i ncome. | cannot distinguish the statutory provision involved
in that case in which, under the court's interpretation, the
exenption applied to the dividends “if the tax has been asses-
sabl e upon the net profits of the corporation” and the provi-
sion here involved that the exenption applies to a second
transfer within five years “when property has been subject

to a tax.” Both provisions inply that the property has once

before been subjected to the tax administrator's authority
and both fail to dearly and definitely state that a tax pay-

nment shall have resulted fromthe previous tax proceeding.



Somewhat simlar provisions exist in other states
and under the federal estate tax |aw. See Pinkerton and
M I Isaps on Inheritance and Estate Taxes, Sec. 351, and Sec-
tion 812 (c), I.R C In each of the statutes there set forth
there is a specific provision that a tax shall actually have
been pai d upon the previous occasion; such a provision of
course elimnates recourse to the exenption where the previous

transfer was exenpt because of relationship of the decedent to

the previous decedent. Estate of Annis, 192 NW 245 (lowa).
The provision that a tax nust actually have been paid upon the
previous occasion is not contained in the |local statute.

The words "property subject to tax" clearly inply
nore than that the legislature had territorial jurisdiction
to inpose a tax. The property nmust fall within the scope of

the taxing provisions. Anerican Manufacturing Co. v. Cromwel |,

146 N. E. 801 (Mass. 1925). For exanple, intangibles exenpt
under the reciproccal provision (Section 2061, R L. 1935) have
not been "subject to tax." However, if there has been taxable
property and a taxable event, then by express provision of
Section 2060, R L. 1935, where the words in question already
appeared when Section 2063-B was enacted, the property has

been "subject to tax." Conpare the |anguage of Section 2060,
R L. 1935, as follow



“Sec. 2060. lnposed when,rate. Al prop-
erty which shall pass by will or by the intestate
laws of the Territory * * * shall be and is sub-
ject to a tax hereinafter provided for * * *
The tax so inposed shall be upon the market val ue
of such property at the rates hereinafter pre-
scribed and only upon the excess over the exenp-
tion hereinafter granted.” (Underscoring added.)

The words “subject to” inply that the property is
“avail able for” paynment of a particular financial burden
(here a tax) but do not inply that such burden has been ac-

tually levied against the property. Bretzfelder v. Conm s-

sioner, 86 F. (2d) 713, CC A 2, 1936. It is also signifi-
cant that Section 2063-B uses the |anguage “property * * *
subject to a tax.” The test laid down is the taxability of
the property, not the incidence of the tax against a particu-
lar transferee.

This is not a case where the previous transfer was
of so low a value as not to come within the taxing schedul es.
Under our statute all transfers over $500 in value are taxed,
except that the existence of certain relationships is good
for an additional $4500 of tax exenption. In order to nake
clear that the enjoynent of this exenption should not preju-
dice the transferee in connection with other taxes the |egis-
|ature enacted that: "All property so passing for which such
exenption of five thousand dollars can be maintained shall not

be taxable as income under the provisions of any other |aw.

(Act 147, L. 1909, Sec. 2060, R L. 1935.)



One of the problens which nust be considered is the
treatnent of property which upon transfer fromthe previous
decedent was valued at an anmpbunt in excess of the exenption,
as conpared with property previously valued at less than the
exenption. For exanple, a decedent mnmight |eave one daughter
property of the net value of $4900, resulting in no tax, and
anot her daughter property of the net value of $5100, resulting
in a tax of $1.50. If Section 2063-B were interpreted as ap-
plicable only when the previous transfer resulted in sonme tax
due, the death of the first daughter wthin the five year
period, |eaving her property to a brother, would not entitle
the brother to an exenption under Section 2063-B. If the second
daughter were to die within the five year period |eaving her
property to the sanme brother, would the nore paynent of $1.50
tax exenpt the whole $5100? This question was answered in the

cases of |In re WIlson's Estate, 204 NW 244 (lowa 1925), and

In re lLetchworth's Estate, 255 Pac. 195 (Calif. 1927). Both

courts held that only the portion of the property which was
taxed, to wt, $100, was exenpt. The California court pointed
out that otherwise the result would be wunequal and unjust. In
the exanple above put the transfer of $4900 to and from the
first daughter, would carry a total tax of $132, while the trans-
fer of $5100 to and from the second daughter would have carried

a total tax of only $1.50 had the court not ruled that only the
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$100 excess was exenpt fromthe second tax. Said the Cali-

fornia court:

“* x * O course, if the intention of the
Legi sl ature were clearly apparent fromthe
| anguage of this section, it should be given
its true neaning as indicated by such | anguage,
even though the result m ght be unjust or even
absurd. But where no such clear intent is to
be found in the section, but on the other hand
the statute as a whol e can be reasonable con-
strued in favor of just and equal results, it
IS the*duiy*gf the court to adopt such construc-

tion.
p. 198.
Qur own court had a somewhat sinmilar situation be-

fore it in Canpbell v. Shaw,_ 11 Haw. 112, 1897, involving an

income tax |aw which exenpted $2000 of income if the income
did not exceed $4000, but if it exceeded $4000 all owed no
exenption. The court held this so unjust as to be unconsti -
tutional .*

The solution reached in the lowa and California cases
(interpretation of the statute as exenpting only the value ac-
tually taxed, or $100 in the exanple above put) could not be

reached under the l|ocal statute, which provides that the

*The case was deci ded before annexation and now woul d be
governed by the decisions of the Suprenme Court of the United
States, which in Magoun v. lllinois Trust and Savings Bank
170 U. S. 283 (1898) upheld the constitutionality of such a
provi sion W thout commenting upon the justice of it.




property previously has been subject to tax within the five
year period, only the appreciation in value shall again be
taxed. This provision elimnates the possibility of taxing

the value which previously was exenpt, as was done by the

lowa and California courts. Hence we either nust assume that
the legislature intended a result which has been characterized
by the courts as unjust and which is not in harnony with the
rest of Chapter 66, or else conclude, as we do, that the |egis-
lature intended to treat the value exenpted because of relation-
ship the same as if taxed, whether or not there was taxable
value in excess of the exenption.

The Federal provision, Section 812 (c) I.RC is not
conparabl e. The federal tax is on the estate itself, not on
each transfer made; the anount of the exenption isthe same for
each estate; and the statute requires a proportionate anount of
t he exenption of the second estate to be set off against the
previously taxed property.

The heading of said section 2063-B, "Property pre-

viously taxed exenpt" has been considered (see Crawford on

Statutory Construction, Sec. 207, p. 359), alsothe conmittee

reports on Senate Bill No. 216, 1937 Session, which becane Act
152, L. 1937, enacting Section 2063-B. (Senate Journal, 1937
p. 520; House Journal, 1937, p. 2138.) These references em

phasi ze that the main purpose was to avoid too frequent taxation



of the same property, but do not disclose that the |egisla-
ture had this particular problemin mnd. The other con-

si derations above set forth outweigh the significance of this

materi al .
Respectful Iy,
(Signed) Rhoda V. Lew s
Rhoda V. Lew s
Deputy Attorney Ceneral
APPROVED:

(Signed) C. N ls Taveres
Acting Attorney Ceneral
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