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April 9, 1956

Honorable Earl W Fase
Tax Commi sSi oner
Territory of Hawaii
Honolulu 9, Hawai i

Attention: J. M Bel

Dear Sir:

Reference is made to yours of March 6, 1956, seeking
our advice as to the inheritance tax (Chapter 103, Revised

Laws of Hawaii 1945) incidence under the follow ng factual
situation:

El sie Hart W/l cox, hereinafter called Settlor, died
in 1954, Settlor executed a trust deed in 1938, whereby she
conveyed to Bishop Trust Conpany, hereinafter called trustee,
certaln personal property. The trust deed provided that the
net incone was payable to a charitable trust during the life
of the settlor, and upon her death was paﬁable to certain
named nephews and ni eces of the settlor, hereinafter called
beneficiaries, for their lives. Twenty years after the death
of the last surviving niece or nephew the trust was to ter-

m nate and the principal and accunul ated i ncome was to be
distributed to the persons entitled to the incone of the trust
imredi ately prior to its termnation. If all lawful issue of
said beneficiaries should die prior to said tmentY year period,
t hen upon the death of the last survivor of said |lawful 1ssue,
the trust was to termnate and be distributed to those persons
who woul d be the heirs at |aw of the settlor under the |aws

of descent in force in the Territory if she had died intestate
at that tinme. The settlor reserved no power to revoke, anend
or alter the trust deed or any provisions thereof.

~ Query: ls the above described transfer nmade by the
settlor in 1938, taxable under the provisions of Chapter 104,

Eggiged Laws of Hawaii 1945, as anended upon her death in

The solution to the above described question turns
upon an interpretation of section 5552, Revised Laws of Hawai i
1945, as anmended. Since the property transferred by the settlor
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was not transferred by will or the intestate | aws of the
Territory, and since the transfer would seemdearly not to
have been nmade in contenpl ation of death, the question of
taxability nmust turn on the intrepretation of the follow ng
| anguage contained in said section 5552:

“All property ... which or any interest in or incone
from which, shall be transferred by deed, grant, sale
or gift ... intended to take effect in possession or

enj oyment after such death, to any person or persons,
in trust or otherwise, or by reason whereof any
person ... shall becone beneficially entitled, in
possession or expectancy, to any property, or to the
incone thereof, shall be and is subject to a tax ... .”

The above | anguage was considered and passed upon
by the Supreme Court of the Territory of Hawaii in the case
of Brown v. Treasurer, 20 Haw. 41. The fact situation
therein was substantially different fromthe problem here
involved for therein the settlor retained a beneficial in-
terest during his life as well as a power of revocation.
However, the court did hold that property could be taxed
upon the death of the settlor even though it did not pass
by will or descent or by transfer from one dying seized or
possessed of it.

This office has also had occasion to interpret the
above | anguage. In opinions No. 1365 (1925-1926), 1406
(1927-1928) and 1858 (1946) it was held that a transfer during
the decedent's lifetine, wherein he retained the inconme from
the property transferred, but did not retain a power of revo-
cation was taxable upon his death as a transfer intended to
take effect in possession and enjoynment at or after death.

Al t hough there has been no determ nation of the
exact question before us in this jurisdiction, there have
been numerous cases in other jurisdictions dealing with the
probl em under statutes such as ours. However, prior to dis-
cussing those cases nention should be nade of cases decided
under the federal estate tax law which |aw also contains a
rovision for the taxation of an estate when a transfer has
een made so as to take effect in possession and enjoynent at
or after death. It is our opinion that those cases are clearly
di stingui shable from the problem confronting us.

This office has previously ruled that the inter-
Bretation of section 5552 is not necessarily to be controlled
y the interpretations by the federal courts of the federal
estate tax law. See Op. 1858, (1946). This conclusion has
al so been reached by nunmerous state jurisdictions. See case
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citations in Op. 1858 and Chase v. Conmm ssioner of Taxation,
(1948) 226 Mnn. 521, 33 NW 2d 706; In Re Mudison's Estate,
(1945) 26 Cal. 2d 453, 159 P. 2d 630. The above, however,
is not to indicate that there are not Federal cases which
hold that such a transfer as here involved is taxable. See.

%%%Sidge v. Nichols, (1925) 4 F.2d 112 (aff’'d (1927) 274 U.S.

There is an inherent distinction between an in-
heritance tax, with which we are confronted, and an estate
tax, under which the Federal cases have been decided. That
the [ anguage in both types of statutes is identical is im
material. An estate tax is levied on the privilege of trans-
fering one's property at death, whereas an inheritance tax is
levied on the privilege of receiving property upon the death
or the donor.

Under the Federal estate tax, a transfer whereby
t he donor presently divests hinmself absolutely and irrevocably
of the title and control over the property is not taxable as a
transfer to take effect in possession and enjoynent at or
after death even though the remainder interest in the trust
is not to cone into effect until at or after death. The reason-
ing supporting the conclusion is that it is the original trans-
fer to the trustee rather than the subsequent transfer to the
beneficiary which governs the application of that statute.

Under state inheritance tax statutes where the in-
ci dence of the tax inposed is upon the recipient of the gift,
rather than upon the estate of the settlor, there is a di-
vergence of opinion as to whether a transfer such as this is
subject to the tax as one intended to take effect in posses-
sion or enjoynent at or after the death of the settlor.
However, it 1s the opinion of this office that the mapjority
of the jurisdictions and the better reasoned cases hold that
such a transfer is taxable. Some of the cases hol ding such
a transfer to be not taxable found their reasoning in the
Federal type cases, which, as pointed out above, we do not
believe to be sound when applied to an inheritance tax. See

Highfield v. Equitable Trust Co., (1931) 34 Del. 509, 155 A 724.

Typi cal of cases upholding taxability of such trans-
fers is the case of |n re Hollander's Estate, (1938) 123 N.J.hq.
52, 195 A. 805, wherein the trust instrunment provided that the
incone would be paid to the wife of the settlor for the life
of the settlor and upon the settlor's death the corpus was to
be conveyed to the wife, her heirs or assigns. In holding

thedrenalnder t axabl e under an inheritance statute the court
sai d:
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“... a presently effective transfer by a donor inter
vivos, of a separately and specifically expressed

remai nder interest, where such renmainder interest is
expressed to conmence at a tinme at or after the death

of the donor, is taxable under our statute; notw thstand-
ing that by the very sane act or instrument of transfer
the donor sinultaneously transfers all other interests
in the same property and thereby conpletely and presently
divests hinself of all interest or possibility of interest
in the property as a whole

The test of taxability is not the tinme of the conplete

divesting of the transferor’s interest or owership; it

is the tine of the conplete succession by the transferee.
Wiere there is a transter of a specific interest in prop-
erty and the succession of the transferee does not be-
come, and under the terns of the transfer is not to be-
come, conplete until a tine at or after the death of the
transferor, that transfer is taxable. ‘The distinction

rests on ... whether the donee is deprived of an

interest of sonme kind ... until the donor's death,’...”

In the case of In re Madison's Estate. (I1945)

26 Cal. 2d 553, 159 P. 2d 630, wherein by a trust instrunent
the settlor had divested himself of all interest in certain
Froperty, with the incone payable to his children during his
ife with the remainder to said children or their heirs upon
his dem se, the court held that the gifts were intended to take
effect in possession or enjoynent at or after the death of the
settlor and said:

“The issue is not whether the donor retained sone power
or interest until his death, but rather whether he tied
up the property with so many strings, which could not
be | oosened until his death, that the transfer may be
regarded as having been intended to take effect in
possession or enjoynment at his death within the meaning
of the statute. It should be noted at the outset that
the statute speaks, not of title, but of possession and
enj oynment . ”

It was said in In re Dunlap's Estate, 199 N. Y.S. 147

t hat :

“There was no transfer of possession and enjoynent of
the remainders to the beneficiaries until the death



of ... the grantor. The trust deed smacks of an intent
to withhold a vesting or possession and enjoynent in the
three beneficiaries in the corpus of their respective
shares in the remainder until the termnation of the life
of the grantor. The estate to the daughters during her
life granted incone only. The transfer upon her death
was of the corpus of the three-fourths of the trust
estate to the surviving beneficiaries or their issue.
There was therefore a transfer here of an estate to the
daughters or their issue or survivors, intended to take
effect in possession or enjoynent at and after the death
of the grantor, and the transfer is taxable ...”

In Chase v. Conmm ssioner of Taxation, 226 Mnn. 521,
33 NNW 2d 706, the taxpayer argued that the donor having
reserved nothing to herself and having conpletely divested
herself of all right to and control over both incone and
principal of the trust, the transfer constituted a gift inter
vivos and was not a transfer intended to take effect in
possession or enjoynment at or after such death. D scussing
the Madison and the Holl ander cases, supra, the court said:

“It is apparent fromthese cases that the state
courts above referred to, in upholding taxation of trans-
fers of this kind, place their reliance upon the statu-
tory expression ‘intended to take effect in possession
or enjoynent’ as havin? reference to the donee’s acquisi-
tion of final and conplete title, rather than to the
action of the donor in divesting hinself of power and
control at the time the transfer is made.”

The court took the position that the acquisition of possession
or enjoynment by the donee should govern and repudiated the
theorg of the Federal cases that divestiture of title and con-
trol by the doner should be determniative, using the follow

i ng |anguage:

“... the tax is inposed not because of what occurs at

the time of the original transfer, nor because the donor
may have reserved sone interest in the income or principa
of the trust, but rather because ‘The thing burdened was
‘the right to receive’ and because upon the death of the
donor there was ‘a succession, a comng into or increas-
ing of enjoynment and dom nion an enlargenent of property
rights’ ... a conpletion of title.”

“... we are conmtted to the reasoning followed by the
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other state courts, to the effect that the tax should
be inposed when the ultimte conpl ete possession and
enjoynment and the final vesting of the title of the

principal in the beneficiaries is nade contingent upon,
or takes effect at or after, the death of the donor.”

QO her cases following this line of reasoning are
Bryant v. Hackett, (1934) 118 Conn. 233, 171 A 664; Coolidge
v. Comm ssioner of Taxation, (1929) 268 Mass. 443, 167 N E
757; In re Patterson's Estate, (1910) 127 N Y.S. 284. For
cases to the contrary see In re Townsend's Estate, (1944)
349 Pa. 162, 36 A.2d 438; People v. Northern Trust Co..
(1928) 330 IIl. 238, 161 N E 525; and dictumln re Brockett's
Estate, (1932) 111 N.J. Eq. 183, 162 A 150.

In the light of the above authorities, it is our
opinion that the transfer by the settlor, Elsie WIcox, was
intended to take effect in possession and enjoynent at or
after death within the meaning of section 5552 and therefore
is taxable.

Respectful ly yours,

HAROLD K. NI CKELSEN
Deputy Attorney Genera

APPROVED:

EDWARD N. SYLVA
Attorney Genera
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