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L. NO. 23029

IN THE CCRCUT COURT OF THE FIRST JUDICIAL CIRCUT
TERRITORY OF HAWMAI
PAUL J. BRUHN_ Col |l ector of Delinquent
Taxes of the Territory of Hawaii
Plaintiff,
VS.
ANTONE P.  MORANHA,
Def endant .

MEMORANDUM ON BEHALF OF PLAINTIFF

During Plaintiff's oral argument contesting the motion to
dismss the court termnated the discussion by requesting both
counsels to submit a nmemorandum on two questions before the court,
which are set forth below in parts | and II.

I

Query: Was aforesaid section 5469 such a violation of the
due process clause that all assessments made pursuant to it must be
deemed invalid?

Every enactment of the legislature carries a presunption of
constitutional validity and should be upheld by the courts unless it
has been shown to be, beyond all reasonable doubt, in violation of
the Constitution. Bishop v. Mhiko, 35 Haw. 608, 641. The court,
it is true, is justified in adopting a construction that will sustain
the validity of a statute only where its language will bear two
constructions. It is equally true, however, that the legislature
shoul d be assumed to have had all applicable facts and Iaws, both
Territorial and Federal, in mind when it first enacted and |ater
amended the statute that subsequently became said section 5469.




(ne of those facts was that our Supreme Court in Wlder v.
Col burn, 21 Haw. 701, appeal dismssed 242 U S. 657, 61 L. Ed. 548
had clearly considered the constitutionality of section 1235, Revised
Laws of Hawaii 1905 which stated:

“|f any person shaII refuse or neEIect ho
make said return,...the sessor may, make . suc
assessnﬁnt accord|n% to t best | fornahlon
wthin his reach he sane shal | |nd|ng
and. concl usi ve uPon aII parties and shall not be
subject to appea

Counsel for the plaintiff-in-error, relying minly on Central of
Ceorgia Railway v. Wight, 207 US. 127, 52 L. Ed. 134, argued that
lack of constitutionality destroyed that entire statute because of
failure to provide due process but the court, comencing on page 708,
clearly distinguished that case, one of the grounds being that there
was no suggestion that the plaintiff-in-error had any good reason

for not meking the returns, and held section 1235 to be constitutiona

when applied to obdurate or negligent persons

Consequently, it should be assuned that when the legislature
twenty-two years later first enacted the statute that subsequently
became said section 5469 and spoke of persons who “fail or refuse to
make a return” it had in mnd the problem of taxpayers who are
obdurate or negligent. So also when the legislature amended that
statute in 1941 to apply to “any person (who) shall fail, neglect or
refuse to make a return.” This assunption is further enphasized by
the fact that the annotator of the Revised Laws of Hawaii 1945, cited
Wlder v. Colburn, supra, as pertaining to said section 5469 in regard
to the finality of such assessnent. Thus it woul d appear that said
section 5469, in spite of its apparently clear Ianguage, contained a
very real ambiguity when the taxes giving rise to this suit were

assessed. Therefore, its statement that any assessnent nade under the
statute “shall be final” clearly requires either limtation (A) or
modi fication (B).

A. The matter of limting said section 5469 can be
acconplished by holding that such finality of an assessnent nade
pursuant to it applies only to obdurate or negligent taxpayers under

-2-



the rule that where a statute would be unconstitutional as applied to
one class of cases and is constitutional as applied to another class,
it should be held to have been intended by the legislature to apply
only to the latter class. Thus in State v. Wllians, 94 Ohio App. 249,
115 NE 2d 36, the court in finding constitutional a crimnal statute,
part of which forbade possessing catfish less than 15 inches in length,
held that statute was not intended to apply to a trucker whose |oad
contained, unknowingly, 25 boxes each of whose 100 Ib. weight included
10 I'bs or nore of such forbidden fish. So also in Ferguson v.
Conmi ssioner _of Corporations and Taxation, 316 Mass. 318, 55 N.E
2d 618, in which the court upheld the constitutionality of inheritance
tax statutes by limting the scope of the statutes’ application so
that double taxation was avoided. In point also is Al bany County v.
Stanley 105 U S. 305, 26 L. Ed. 1044, where the court slightly linted
the scope of a New York tax statute, in so far as it applied to taxing
the stock of national banks, in order to hold the statute constitutional.
Dissenting Justice Bradley on the contrary believed that state |aws
authorizing the capital stock of national banks to be taxed without
deductions for the stockhol ders’ debts should be declared void in so
far as they pertained to national banks.

The solution of limting the scope of a statute simlar to
said section 5469 is exactly what the court did in Wlder v. Colburn
supra, when it stated on page 708:

“The plaintiff-in-error here, therefore, .is
nC%tntlrglto BG%SOII_IIOH of tvm Ialntlff I n- ersrorr |hrgs
| }# ’q | [
_t_lT_f'f_tgﬂiW#no eing aifecte t\ﬁe My be in Case
a_ person fa||s to make return under mrcum;tances
like those a pearln in that case It IS unnecessary

to go into the question whether under such circum
ta ces the roce ure prescr| ed our, statute Is
F m&; in process of |aw. A uestlono thﬁ
ale? conf f of a statutor& VISIO h t

consv\htutlon not bhe consl %e 8 Bmt 0
one whose rignhts appear not to be af ecte y suc

provision.

The controlling decision on the law that a stubborn or
negligent taxpayer is not entitled to a hearing as a matter of right
is that of Pullman Co. v. Knott, 235 U.S 23, 26, 59 L. Ed. 105, III.
That case involved a Florida tax on the gross receipts of sleeping
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and parlor car conpanies from business done between points within the
state. Pullmn Co. believed the tax was unconstitutional and did not
file the returns, whereupon the conptroller, as authorized by statute,
made the assessnent and added 10%as a penalty. In speaking for the
Supreme Court, Justince Hones said:
“The other obJectron urge% IS _that the tax-

ﬁayer i s, not &uven a hearin Statute, as we

ave said, ires the cong ni es to make a report

and fixes a percentage ( 0 per $1001 to be ard

[f the rePort IS not nade the coq&t 8 ler is

estimte the gross recei pt's and ad er cent o

t he, anngnt of "the t%res as a penalt% %he com

panres 0 as requrre there 1s nothi e heard
abou (y I x the ampunt and the s a
establrshe the

roportion aid over . The
provi si on |n casg P elr %arlurg to report s not,

e L L e

a provision or th err arIure to do their duty. In

bhat gyent their chance and right to be heard have

The provisions of our general excise tax law in force during
the period covered by the subject assessnent appear clear in their
requirenent that Defendant file returns on his sales. Section 5455
Revised Laws of Hawaii 1945 stated the tax shall be assessed against
persons “on account of their business and other activities in this
Territory” and provided in B (2) “that gross proceeds of sales of
tangible property in interstate and foreign comerce shall constitute
a part of the measure of the tax inposed on retailers and whol esal ers,
to the extent, under the conditions and in accordance with the
provisions of the Constitution”. Section 5457 Revised Laws of Hawai
1945 concerned the apportionment of gross income for persons “engaged
in business both within and without the Territory”. The necessity
for persons engaged in bringing property into the Territory for sale
to file returns for their business activities seens clearly stated

when section 5458 Revised Laws of Hawaii 1945 is considered in relation
to its conmpanion statute providing for erroneous returns and the

di sal l owance of exenptions, section 5467 Revised Laws of Hawaii 1945
Section 5458 stated in part:

n co in ann nt f any tax,ipposed
g1 be exge FP

Hderrthrs c g%g { e ar I rnEted
nuchgt g?e aserg % ? frongsg %s 0 Oq%ngrgle
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ersonal property in interstate and foreign commerce,
ahlcﬁ un%?r Q e%lnwtltutgpn...the Tenw%ory is..
prohibited from taxing....

Wi le section 5467 stated in part:

taxpayé#f anyhrgt¥kﬂuPﬁéesh%IFr&ﬁg% %3ni11a%EI={ tP%r

LA 3B 2o SRE" AT O O B o
sﬁall COrrect such error or assess the proper ampynt
of taxes. If such reconputation resylts in an addi-
tiegalo%?éel{gb%h%t¥a"é épeofopﬂgss%%p%geahgggeg|ﬁg%t
nd.tne t axpayer shalrpt% reupon ha$% gn 0 ortunft '

W thin thlrgyygays to con?er %nth t%e connP 5|oner.y

Plaintiff contends, consequently, that Defendant had the
clear duty to meke returns on his business activities in the Territory
and claim therein, as specifically contenplated by said section 5467,
the exenption of the part of his gross proceeds he believed fell with-
in the exclusion of said section 5458. It is obvious that Defendant
in making such returns and contesting the taxability of his activities
and stating he owed no taxes on such transactions, would not, thereby,
admt himself liable to the tax. Instead, Defendant, after deciding
that he was not subject to the tax, did not file his returns

There is a fundamental distinction between the case at hand
and that of Central of Georgia Railway v. Wight, supra. In that case
the refusal to file the required returns was caused solely by the fact
that while “the officials of the conpany honestly believe that this
stock was not taxable, and that there has never heen on their part
the slightest effort to conceal” (207 U S 136, 52 L. Ed. 141) they
were faced with the fact that should they file the returns they would
concede the taxability of the property and |eave open only the
question of the property's valuation, since Georgia law required the
taxpayer “to know whether his property is taxable or not” (207 US
137, 52 L. Ed. 141). On the other hand, when the CGeorgian taxpayer
made a wong decision as to the non-taxability of his property he was
faced with the fact that the supreme court of Ceorgia had decided “the
taxing scheme of the state of Georgia, as laid down in its statutes,
to be that, while it provides for a method of valuation in case of

the return of property for taxation, it does not intend to give to




the taxpayer who fails to return property legally liable to be assessed
any opportunity to be heard as to the value of the property or the
amount of the assessment (207 U.S. 136, 52 L. Ed. 141).

The alternatives thus left open to the Georgian taxpayer
who had doubts regarding the taxability of his property, and who had
to choose between the frying pan of conceeding taxability and arguing
only as to the amount of the tax or the fire of contesting taxability
and forfeiting all right to contest the amount of the tax if he should
be wong, were what caused the court in Central of Georgia Railway v
Wight, 207 U S 138, 52 L. Ed. 142, to say in regard to the issue
before it:

“Appl yi ng the Prjnciples thus settled to the
SO 0 SOUA ) ot hEetl 4P TS
el tltel R Sl 21 I T
The court again enphasized the reason for its decision when, just
prior to making that decision, it said “the system provided in Georgia
by the Statutes of the state as construed by its highest court requires
of the taxpayer that he return all his property, whether its liability
is fairly contestable or not, upon pain of an ex parte valuation,
against which there is no relief in the tax proceedings or in the
courts....” It was held that to so place the conmpany where it nust
determine at its peril an arguable point of taxability did not afford
it due process of |aw
The statutes involved in this case differ from those Georgia
statutes on the very material point that no concession of liability
was necessarily involved in making a Territorial tax return. Said
section 5467 specifically recognized that the return could disclaim
liability for the tax. Qur statutes therefore did not place Defendant
in any peril but merely said that he should file his statenent of his
case (i.e. file his return) in order that he would be heard upon it.
It does not appear how any orderly proceedings could be had otherw se
It is further submtted that the facts of this case will show that

there has been a failure on the part of Defendant to exhaust



adm ni strative renedies, allowed him by the general excise tax |aw
whi ch he could have pursued without the making of any concession on
his part.

Moreover, so far as the pleadings and known facts show, the
only contention that Defendant desires to present is that the tax is
illegal as applied to his business activities. The Hawaii |aw does
not deny hima hearing as to that even though no return was filed. He
could have presented that contention in a suit to recover taxes paid
under protest, Hlo Sugar Co. v. Tucker, 8 Haw 148, or he could defend
this action upon such grounds, Wlder v. Colburn, supra, page 709,
where the court held that neglect or refusal of a taxpayer to make a
return does not foreclose him from contesting the legality of the tax
inthe courts. Hawaii law also pernmits the question of illegality to
be raised in the equity court when there is a suitable case for equitable
relief; however, even there Defendant would not be relieved of paying
the amount of tax equitably due, i.e., that amount which the court
could see is indisputably due. People's National Bank v. Marye,

191 U.S. 272, 48 L. Ed. 180. Due process of |aw does not guarantee
an adninistrative hearing where no question requiring the exercise of
admnistrative judgment is involved. 84 CJ.S. 819

The rule that discrimnation in taxation between different
classes of taxpayers is lawful, when done for proper reasons, was
clearly denonstrated in Madden v. Kentucky, 309 U.S. 83, 89, 84 L. Ed.
590, 594. There the court sustained the constitutionality of a tax
statute that taxed deposits in banks outside the state at five tines
the tax rate on deposits in local banks because “by placing the duty
of collection on local banks, the tax on local deposits was made al nost
sel f-enforcing”.

B. The matter of nodifying said section 5469 can be
acconplished by holding the provision as to the finality of assessments
made pursuant to it is not mandatory. The word “shall”, though
mandatory in its common neaning, may be construed as being permissive

or directory in order to effectuate legislative purpose or where the



subject-matter requires. Gty of Boston v. Quincy Market Cold Storage &
W Co., 312 Masc. 638, 646-647, 45 N.E. 2d 959, 965. The word “shal|”
nust al so be construed as permissive when the statute can thereby be
upheld, if a construction to the contrary would render it unconsti-
tutional. In Gty of Denver v. Londoner, 33 Colo. 104, 80 P. 117, 121
one of the grounds of attack on a street paving assessment was the
invalidity of the statute creating the board of public works since it
mandated the city council to pass such assessnents, as determined by
the board after reviewing the recommendations of the council. The
court in upholding the statute said on page 121
“In the case of the Board of Co Contrs V.

%%L%%ﬁn%%e Io %ﬁall4 mhen an act of the Leplsva¥ure

can ereﬂ E? .t“Jdﬂéith; ?ocghi&ﬁ{t|%?R%todgl |nh|b|t|on

The converse of th |1 kew se, true;. and_hence

we concl ude "t hat F PH rOV|5|ons of section 31 are
objecttonable because apparent!ly mandatory up on the cit

counci |, they do not strip the’l tter of |ts q]slat
autﬁor|f and discretion, byt st|J eave it Wt
aut or|t§ to pass an assessing ordinance in accordance

wth its own judgment.
In Geo. Wllianms College v. Village of WIlians Bay, 242 Ws. 311,
7 NW 2d 89, 895 a statute was attacked because it provided that
the cost of sewers was to he assessed on the basis of the cost of work
rather than on the benefits to the subject property. In holding the
statute constitutional the court said on page 895:
i 011 A ST B
order to avoid a constitutional doubt y ' P y l
Should the court decide that the proper construction of said
section 5469 requires “shall be final” to be construed as neaning “nay
be final”, with said finality depending on whether or not the taxpayer
so assessed was obdurate or negligent, then clearly Defendant should
have pursued his admnistrative remedies, provided by the genera
excise tax law, in contesting the applicability of the tax to his
business activities and, if he so desired, the amount of the tax as well
If a statute is open to nore than one construction that

construction which renders it free from constitutional objection, if




avail able, nust be adopted. Bannister v. Lucas, 21 Haw. 222, 223,
Territory v. Mguel, 18 Haw 402, 409.

The universal rule that courts refuse to pass on the
constitutionality of a statute when some other basis for their decision
is available has been applied by courts even when the parties waive the
consideration of all other issues by their pleadings or stipulations.
lowa Mtor Vehicle Assn. v. Board of Railroad Comrs., 202 |owa 85,

209 N.W 511, MCandless v. Canpbell, 20 Haw. 404. That universal rule
is well exenplified by and explained in detail in the case of Rescue
Arny v. Minicipal Court, 331 U S 549, 568, 91 L. Ed. 1666, 1677, which
apparently was sent up to and reached the Supreme Court in such a
manner that the only matters for its possible consideration were
questions concerning the constitutionality of some ordinances of the
Gty of Los Angeles. Justice Rutledge speaking for the court recognized
the probl em when he said:

“Wile therefore we are unable to conclude that

there js no jurisdiction jn this case, neverthe|ess

conpel ['ing rdasons exi st gor not exercising it.

He then stated and analyzed the court's long established policy of
strict necessity in disposing of constitutional issues and explained in
detail why the court found it necessary to dismss the appeal and
subject petitioner Mirdock to the burden of a third trial.

In spite of rather exhaustive research Plaintiff has been
unable to find a single case where a court stated that its decision
as to the unconstitutionality of a statute was caused by the extent of
the statute's violation of the Constitution. On the other hand, many
courts of first inpression usually assume a statute is constitutional
until the contrary is declared by a court of appellate jurisdiction.

16 C J.S. 303. That rule was enlarged in the New York jurisdiction
many years ago and there a court of first instance will not declare a
statute unconstitutional except in rare cases involving life and
liberty, and where invalidity of the act is apparent on its face.
Bohling v. Corsi, 127 NY.S. 2d 591, affirmed 306 N.Y. 815, 118 NE
2d 823, appeal dismssed 348 U S. 802, 99 L. Ed. 634.




On the basis of the reasons and |aw stated above Plaintiff
contends that said section 5469 was not such a violation of due process
that all assessments made pursuant to it nust be deemed invalid.

I

Query: Is it necessary, prior to a decision on the consti-
tutionality of said section 5469, that all of the facts of the case
nust be deterni ned?

A consideration of all of the merits of the case, in addition
to those pertaining to questions of constitutionality, should be made
by the court prior to a determnation on the constitutionality of the
statute because of the aforenentioned general rule that the constitu-
tionality of a statute will be passed on only if, and to the extent
that, it is directly and necessarily involved in the controversy.
Rescue Arny v. Minicipal Court., supra. If, as Plaintiff contends, the
assessment was properly made by reason of the facts of the case
determning that Defendant was an obdurate or negligent taxpayer then,
under the ruling of Wlder v. Colburn, supra, there will be no
necessity for a determnation as to the constitutionality of section
5469.

Another rule requiring the determnation of all of the facts
of the case is the universal rule that a revenue statute may only be
attacked by one who is thereby injured. That rule is clearly demon-
strated in Gallup v. Schmdt, 183 U S 300, 46 L. Ed. 207, 212, which
affirmed the Supreme Court of Indiana (154 Ind. 196, 56 N.E. 443) in
its refusal to consider the constitutionality of a tax statute, in
regard to notice and hearing, even though the statute appeared clearly
unconstitutional as applied to nonresidents. Gallup was a nonresident
but he had, while within the taxing county acting as executor for
the subject property, received notice and attended the hearing, etc.
Gal lup attacked the constitutionality of the statute as applied to
nonresi dents but the court said on page 305:

contentl ﬁ P %%ne Cbur%hgf IndgangnplsgoagpdoL tE%F|U]

s an off Ya re3|gen } nglon Cbu&ty at h t]me P

e moced g, exprgssa“té}r?é oF 8 Sedt o, ° There
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bx t'te | earned counsel o
vel, and unsupported

be, 1t I's a construction or ap
to the case at hand, and is bin

Gallup also attacked the constitutionality of the result of that part
of the Indiana decision but the court said on page 306:

f L ?ﬂe3|na51tut|on 0 avail him
se| f of aI ts and privi es e asserts are
un ust?/ en|e to nonre5|dns and hmslf
no i eve n?t P Permt to assall a
reven statu e on beha others who are making
gPeC?n uregt The courts are open to those only Wwho

“Thtscnstruct|o f the sect ?nls criticized
1 he nt r
IO

Consequently, if the court determnes that Defendant was
obdurate or negligent or determnes that the amount of the subject
assessment was proper then Defendant has not been injured and no
decision need be made on the issue of constitutionality.

Still another rule necessitating a consideration of all of
the facts of the case is the rule that when an assessnent is determ ned
to have been unconstitutional the relief the taxpayer thereby obtains
extends only to the amount of the excess taxes over and above what the
amount of taxes would have been if legally assessed. Thus, in speaking
of assessments that appeared to have been made in a discrimnatory
manner, the court in Gty of Wchita Fallsv. J. J. & M Taxman
Refining Co., 74 S. W 2d 524, on page 529 said:

‘Wi believe |t |s cIearIY deduc} hle from all
the deC|5|ons that he Hg relief from assess-
mf:n de In violation o the constitutional guaranty

equal 1ty of taxation, or_the denial of the due pro-

cess of |aw clause in the ?urteenth Arendpent of the

Federal Constitution, |n fai Ive the owner an

opportunity to be heard on a proBosed assessment, is

[Imted to the excess over and above the amount 'properly

assessable on an equality bases..

The court then refused to give any tax relief for the reason that the
taxpayer failed to give sufficient basis for determning wth reasonable
certainty the amount of excess taxes over and above what it legally
owed. Certiorari to the U S Supreme Court was denied, 296 U S. 587,

80 L. Ed. 415. That rule is the reason the court in Central of Ceorgia
v. Wight, supra, concluded by saying:

are revTeres Udr%mtrhes &Itsésher% nggg Fg tu?t hgﬁohgl?
ceeding not |nconS|stent with this opinion.
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The aforementioned rule, undoubtedly, is one of the reasons
our statute pertaining to appeals from the Tax Appeal Court to the
Suprene Court, section 5214 Revised Laws of Hawaii 1945 in part states

“The apgeal shal | be con5|der F treated fo

3 0Ses ener al * 5 \ rln uB or

ete n1 ation all uestlons act and all ns

l'aw, 1 nc|uding constltutlonal questions, |nvo ved in
e appeal .

So also, prior to that statute, when the court in Tax Assessnent Appeals,
11 Haw. 235, on page 236 said:
18 810 AP (B S A 1 8 3, ERE P
? r stimfe of thepgsgpefogssessnent agrlze

sﬁown g& t e eV| ence.

Plaintiff further contends that the facts of the case will
show that Defendant, in making the sales upon which the subject assess-
ment was nade, appears to have had the status of a peddler who trans-
ports his nerchandise with him for inmediate delivery, having no fixed
place of business within the Territory. The taxation of sales by such
peddl ers is not prohibited by the Constitutions provisions pertaining
to interstate conmerce. Caskey Baking Co. v. Virginia, 313 U S 117
85 L. Ed. 1223. On pages 2 and 3 of the nemorandumfiled with his
notion Defendant alleges the reasons for not filing his returns as
clearly required by the law, in that he was advised that his sales
were not subject to Territorial taxes and that he had enjoyed “years
of inmunity”. Inreply Plaintiff states that the husband of Defendant's
niece was an enployee of the tax office and, in part, because of that
person's unlawful meddling in defendant's tax matters he resigned, as
requested, fromthe tax office. The facts of the case will also
clearly prove that Defendant knew of our general excise tax law, and
its applicability to his activities, prior to the period of tinme
covered by the subject assessnent.

For the above stated reasons and law Plaintiff contends
that the court should determine all of the facts of the case prior to
meking a decision as to the constitutionality of said section 5469,

if that should be necessary.
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