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STATE OF HAWAI |
DEPARTMENT OF THE ATTORNEY GENERAL

HONCLULU, HAWAI |

July 21, 1964

M. Edward J. Burns
Director of Taxation
State of Hawaii
Honol ul u, Hawai i

Attention: M. Alan G Wite
Chi ef of Qperations

Dear M. Burns:

This is in reply to your inquiry based on the follow ng
facts:

A local inporter inports from Canada bottled |iquor
packed in cases. The local inporter sells these cases of
[iquor to buyers in Hawaii. On these sales, is the |oca
importer subject to the Hawaii general excise tax? W reply
in the negative.

The question calls for an examnation of the original
package doctrine, and the following two questions related to
the original package doctrine need to be discussed:

(1) What is an “original package”?

(2) Wen is there a “breaking” of the “original
package” ?

.  WHAT 1S AN “"ORI G NAL PACKAGE" ?

The original package doctrine was first enunciated in
Brown v. Mryland, 25 U S. 419 (1827). In this case, the
state of Maryland required all inporters of foreign goods to
pay a license fee of $50.00. At issue in this case was the
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export-inport clause of the United States Consti tution. 1L
The Court in its discussion of what an inport was, stated
at page 441:

“I't is sufficient for the present to say,
generally, that when the inporter has so
acted upon the thing inported, that it has
becone incorporated and mixed up with the
mass of property in the country, it has,
perhaps lost its distinctive character as
an inport, and has becone subject to the
taxi ng power of the state; but while renain-
ing the property of the inporter, in his
war ehouse, in the original form or package
in which it was inported, a tax upon it is
too plainly a duty on inports, to escape
the prohibition in the constitution.”
(Enmphasi s added.)

This clause in the Brown case has seen the dem se of many
state taxing statutes. The innunerabl e cases that foll owed,
both in the state taxing and regulatory sphere and in the
cases involving interstate conmerce and foreign conmerce,
have nentioned the original package doctrine. In Annot.
What is “Original Package” within Interstate and Foreign
Commerce, 26 A L.R 971 (1923), the annotator discusses the
definition of “original package” as found in the many cases
cited therein and gives as a general definition, the follow
i ng:

oo an original package is that package
whi ch, according to custom respecting the
particular articles shipped, is usually
delivered by the vendor to the carrier for
transportation, and delivered as a unit

to the consignee.”

In the case of liquor shipped in cases, the origina
package would usually be the case in which the bottled
liquor is packed. See Annot., 26 A L.R 971 (1923). The
pl acing of marks or stanps upon the container, as required
by custons regul ations, does not necessarily nake such a
contai ner an original package. In Territory of Hawaii V.

1/ Art. I, 8 10 “No State shall, wthout the Consent
of the Congress, lay any Inposts or Duties on |nports
or Exports, except what nmay be absolutely necessary
for executing its inspection Laws. ”
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Lam Yip Kee, 19 Haw. 565 (1909), there was a consi gnment
of five wooden cases each containing five tins, each of
the latter in turn containing twenty 5 tael tins of opium
Each of the 5 tael tins of opium had the custons stanps of
the original inportation from Hong Kong. The court held
that the wooden cases and not the 5 tael tins were the
ori gi nal packages. The sane rationale would probably

have been used by the court with reference to bottled
[iquor inported in cases. A shipnent of bottled Iiquor

in cases would seemto be the customary nethod of shipnent,
and tax evasion or fraudulent intent to evade |ocal |aws

does not seem evident from such nethod of shiprment. If the
intent to evade local |aws by nethods of packaging can be
shown, the courts will not recognize such packagi ng nethods

in defining the original package. For exanple, in My V.
New Orleans, 178 U S. 496 (1899), the foreign seller shipped
goods in cases within which were nany separately w apped
packages ready for resale. The court held that the cases
and not the separately wapped parcels were the original
packages. In Cook v. Marshall County, 196 U S. 261, 270
(1905), furthernore, the Court made it clear that the test
propounded by Chief Justice Marshall in the Brown case was
not to be used to evade the laws of the states:

“The termoriginal package . . . is
sinmply a convenient form of expression
adopted by Chief Justice Marshall in Brown
v. Maryland, to indicate that a |icense tax
could not be exacted of an inporter of goods
froma foreign country who disposes of such
goods in the formin which they were inported
. what ever the form or size enployed there
nmust be a recognition of the fact that the
transaction is a bona fide one, and that the
usual nmethods of interstate shipnent have not
been departed from for the purpose of evading
the police laws of the States.”

The physical properties of the goods shipped would
have a bearing as to the nost convenient and the safest
nmet hods of shi pping. In the case of shipnents of goods
in bulk, the definition of the original package has been
expansive in that the entire shipnent may be considered to
be in the original package. In Re Taxes, Pacific Guano &
Fertilizer Co., 32 Haw. 431 (1932), the Hawaii Suprene
Court held that where there is no package, as that term
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is comonly understood the “original formf would serve as
the test to determi ne whether an inport is still an inport.
Thus, in that case, the court held, at page 440, that “If
the thing inported is still inits ‘original form’ in the
ownership and the warehouse of the inporter, and not yet
sold by the inporter, it still retains its distinctive
character as an inport and is imune from |ocal taxation.”
The entire shipnent of oil and live cattle has been held to
constitute the original package just as the Hawaii Suprene
Court held the shipment of fertilizer in bulk to constitute
the original package. See cases cited in Annot., 26 AL R
971 (1923).

I n conclusion, where bottled liquor is shipped in
cases, such cases should be considered the original packages
unless it can be clearly shown that the cases are designed
nerely to escape the taxing statutes of Hawaili

Il.  WHEN IS THERE A “BREAKING OF

To restate the question: When does an inport cease
to be an inport? It is clear that once an inport ceases to
to be an inport and has “becone incorporated and nixed up with
the nmass of property in the country” it loses its characteri-
zation as an inport and becones “subject to the taxing power
of the state”. Brown v. Mryland, supra, at 441

The original package doctrine, as enunciated in the
Brown case, was applicable to inports for sale by the inporter
and not applicable to inports for use by the inporter in
manuf act uri ng. The right to sell goods in the original pack-
age tax-free was couched in ternms of a quid pro guo. At page
441, the Court in the Brown case said:

“The counsel for the plaintiffs in error
contend, that the inporter purchases, by
paynment of the duty of the United States, a
right to dispose of his nerchandise, as well
as to bring it into the country; and certainly
the argunment is supported by strong reason,
as well as by the practice of nations, includ-
ing our own. The object of inportation is
sale; it constitutes the notive for paying
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the duties; and if the United States possess

t he power of conferring the right to sell,

as the consideration for which-the duty is
paid, every principle of fair-dealing requires,
that they should be understood to confer it.
The practice of the nobst commercial nations
confornms to this idea.” (Enphasi s added.)

That the inmporter of goods from a foreign country has the
right to sell these same goods in the original package

wi t hout being subjected to the burden of taxation has been
recogni zed. Waring v. Mbile, 75 U S. 110 (1868). But
the tax exenption is not extended to the purchaser of the
goods in the original package. |bid.

It should be noted that the original package doctrine
has lost its inpact with reference to goods shipped in inter-
state commerce. This distinction between the conmerce clause
and the export-inport clause is stated in Sonneborn Bros. V.
Cureton, 262 U S. 506, 510 (1923):

“The distinction is that the inmmnity
attaches to the inport itself before sale
[export-inport clause], while the immunity
in case of an article because of its rela-
tion to interstate comerce depends on the
guestion whether the tax chall enged regu-

| ates or burdens interstate commerce.”

It should also be noted that an inporter who uses
inmports in manufacturing may have such inports subjected to
tax if such inports are conmmitted to current operating need
even though stored in the original package. Youngst own
Sheet & Tube Co. v. Bowers, 358 U S. 534 (1959).

The rationale of Youngstown was used in several cases
SO as to subject inports in their original package to |ocal
taxation where the inporter held such original packaged goods
in inventory for resale, but the state courts have made a
di stinction between inports in the original package held for
use and those held for sale. State ex rel. H A Mrton Co.
v. Gty of MIlwaukee, 112 N.W2d 914, 916 (Ws. 1962):

the United States suprene court has
to the present recognized, as nust we, a
di stinction between goods inported for sale
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and goods inported for use in manufac-
turing.”

In Tricon. Inc. v. King County, 374 P.2d 174, 176 (Wash.
1962), cert. denied, 372 U S. 227 (1963), the court dis-
cussed the application of the rationale of the Youngstown
case to the situation of an inporter stocking current
inventory for purposes of sale, and by inplication suggested
that possibly there was no |ogical reason for making a

di stinction between inports commtted to inventory for use
and inports committed to inventory for sale:

“W do not think the Suprene Court has
indicated by inplication that goods inported
for resale, and which remain in their origi-
nal containers, lose their character as
imports immune from state taxation when
they becone a part of the inporter’s cur-
rent inventory of goods held for sale. See
Mehle Printing Press & Mg. Co. v. Depart-
ment of Revenue, 18 IIl1.2d 445, 164 N E 2d
1 (1960); State ex rel. H A Mrton Co.

v. Board of Review, 15 Ws.2d 330, 112 N W
2d 914 (1962). \Watever nmay be our thoughts
as to any fundanmental inconsistency in

di stingui shing between goods inported for
one’s own use which becone a part of cur-
rent inventory in the nmanufacturing process
and goods inported for resale which becone

a part of the inporter’s current inventory
in the selling process, we are bound, as
heretofore stated, to accept the rationale of
t he decisions of the Supreme Court of the
United States.”

In Janes B. Beam Distilling Co. v. Department of Revenue, 367
S W 2d 267 (Ky. 1963), the Kentucky court held that the
storage of inported whisky in the original packages to be
sold in the donmestic market did not cause the whisky to |ose
its character as an inport. Upon appeal to the United States
Supreme Court, the Court affirmed the |ower court. The
United States Suprenme Court discussed primarily whether the
Twenty-First Amendnment of the United States Constitution had
superseded the export-inport clause of the Constitution and
held that it had not. However, the Court did summarily state
in Departnment of Revenue v. Janes B. Beam Distilling Co.

. No. 64-38



M. Edward J. Burns -7- July 21, 1964

u. S. (1964), U. S. Suprene Court No. 389, June 1,
1964, 32 Law Week 4437, that:

“The tax here in question is clearly of
a kind prohibited by the Export-Inport C ause.
Brown v. Maryland, 12 Weat. 419. As this
Court stated alnost a century ago in Low v.
Austin, 13 Wall. 29, a case involving a
California ad valorem tax on w ne inported
from France and stored in original cases
in a San Francisco warehouse, ‘[t]he goods
inmported do not |ose their character as
inmports, . . . until they have passed from
the control of the inporter or been broken
up by himfromtheir original cases. Wil st
retaining their character as inports, a tax
upon them in any shape, is within the

constitutional prohibitions Id., at 34.
See Hooven & Allison Co. v. Evatt, 324 U S.
652."

It would seem that from this recent pronouncenent of the
United States Suprene Court that the distinction between
inmports for use and inports for sale is still maintained.

Al though the Court turned the decision primarily on the
issue of the export-inport clause’s relationship to the
Twenty-First Anmendnent, the Court did make the statenent
guot ed above. Furthernore, the original package doctrine
was discussed in the |lower court decision and the United
States Suprene Court’s affirmance of the |lower court’s
ruling, no matter how briefly treated, would for the present
seemto be the last word of the Court. In the Janes B. Beam
Distilling Co. case, the Court’s reliance on Brown v. Mry-
land, Low v. Austin, and Hooven & Allison Co. v. Evatt
indicates that the Court is not as yet nodifying the origi-
nal package doctrine nor applying the current operationa

need test of the Youngstown Sheet & Tube Co. case wth
reference to inports held for sale by the inporter

On the basis of the above analysis of the United
States Supreme Court’s position, it is our view that the
original package doctrine is still applicable to inports
held for sale. Thus, inported liquor sold in the origina
package is not subject to |ocal taxation. The nonencl ature
of the tax is not inportant if the ultimate result of the
tax is “a duty on the thing inported”. Brown v. Mryland,
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supra. More aptly put are the words of the court in Janmes
B. Beam Distilling Co. v. Departnent of Revenue, supra, at
268:

“Even though the tax is denom nated as sone-
thing el se, such as an occupational tax

an excise tax . . . or an ad valoremtax . .
if, in fact, it is a tax on inports . . . the
levy is invalid.”

It is our view, therefore, that the inporter selling inported
[iquor in the original package is not subject to the Hawaili
general excise tax for the sale thereof.

Logi cal argunments have been made by witers that the
current operating need test as applied to inports in the
original packages committed to manufacturing (Youngstown
Sheet & Tube Co. v. Bowers, 358 U S. 534 (1939)) should be
equal ly applicable to inports in the original packages
commtted to operating inventory for sale purposes. See
Note, Taxation of Liquor lnports: Effect of Youngstown and
the Twenty-First Amendnent., 14 Stan. Law Rev. 876 (1962)
Note., Applicability of the “Original Package” Doctrine to
Prohibit State Taxation of Goods Inported for Sale, 30
Fordham Law Rev. 797 (1962). However, until such time as
the United States Suprenme Court indicates that a new inquiry
of its present position is justified, our view is that the
di stinction between inports for sale and inports for manu-
facturing nust be maintained.

CONCL US| ON

(1) The original packages, under the facts presented
in the instant case, are the cases in which are contained the
bottled Iiquor.

(2) The goods in the original packages |ose their
characterization as inports after the first sale by the
importer of the goods in their original packages or after
the original packages are broken.

Very truly yours,

/Sl difford I. Arinaga

CLIFFORD 1. AR NAGA
/sl Bert T. Kobayashi Deputy Attorney General

APPROVED:

BERT T. KOBAYASH

Attorney General
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