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Op. No. 65-5 STATE OF HAWAI I

DEPARTMENT COF THE ATTORNEY GENERAL
Honol ul u, Hawaii 96813

March 4, 1965

Honor abl e Edward J. Burns
Director of Taxation
State of Hawaii

Honol ul u, Hawai i

Dear Sir:

The following is submtted pursuant to your request for
a ruling or an opinion on the questions raised by a certain tax-
payer concerning, anong other things, residency for incone tax

pur poses.

As summarized by him the taxpayer is presently living on

ki nawa where he is enployed by the United States governnent.

He was born and educated in Hawaii and was graduated from a

| ocal high school in 1955. In that sane year he enlisted for
service in the United States Arny. In 1958 he was discharged
frommlitary service and remained on Ckinawa to accept enploy-
ment with the United States governnent. H's enploynent status
continues the sanme to this date.

The taxpayer inpliedly contends that he is not a resident,
as the termis defined in our incone tax statutes, of Hawaii.
Further, he construes section 121-3(a) as providing that, even for
residents, only such incone as that which is earned within the
State is taxable by the State of Hawaii. Based on the foregoing
contentions, the taxpayer asks:

“(1) Under the provisions of Section 121-3(a)
of the State Incone Tax Law of 1957, are incones
of persons domiciled in the State of Hawaii who
reside in a foreign country and enployed by the
U S CGovernnent and paid in that country con-
sidered inconmes earned from sources wthout the
State?

“(2) If these inconmes are considered as earned
from sources outside the State are these incones
t hen taxabl e under Section 121-3 of the State

I ncone Tax Law of 195772
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W reply in the affirmative to both of the questions.
We further determne that the taxpayer, on the basis of the
facts as presented to us, is a domciliary of the State of
Hawai i whose incone earned from his enploynent by the United
States governnent on (kinawa is incone taxable by the State of
Hawai i

The provisions of said section 121-3, pertinent herein,
read as foll ows:

“Section 121-3. Inconme taxes by the State
residents, non-residents, corporations,
estates and trusts. (a) The tax inposed

by this chapter applies to the entire incone
of a resident, conputed without regard to
source in the State;

“(b) In the case of a non-resident, the
tax applies to the incone received or
derived from property owned, persona
services performed, trade or business
carried on, and any and every other source
in the State.” (Enphasis added.)

The taxpayer contends, in effect, that it does not
matter whether he is or is not a resident of Hawaii since the
statute provides, both with respect to residents and non-
residents alike, that only such incone the source of which
is in Hawaii is taxable. Wthout nore, it would appear that
the taxpayer's contention is correct. However, the legislature,
inits wsdom clarified the neaning of the phrase “w thout
regard to source in the State” in the |ast paragraph of sec-
tion 121-1 of the Revised Laws of Hawaii 1955 as follows:

“*Wthout regard to source in the State' neans
that it is not material whether the source is
within or without the State.”

Based on the foregoing statutory explanation, it is
clear that the entire inconme of a resident is taxable whether
the income is earned wthin or without the State of Hawaili
This being so, the answer to the question of whether the
taxpayer’s incone earned in Ckinawa is taxable by the State
of Hawaii hinges on a determnation of his residency.

The term “resident” is defined in said section 121-1
as follows:
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“Section 121-1. Definitions. ‘Resident’
nmeans (a) every individual domciled in
the State, and (b) every other individua
whet her domiciled in the State or not, who
resides in the State. To ‘reside’ in the
State nmeans to be in the State for other
than a tenporary or transitory purpose.
Every individual who is in the State nore
than two hundred days of the taxable year in
the aggregate shall be presuned to be a
resident of the State. ”

In spite of the statutory definition, the taxpayer
contends, by inference, that the words “residence” and
“domicil” refer to two different things in law, and that
the term “resident” as used in section 121-3 refers to one
who resides in Hawaii and not to a domciliary. In support
of this contention he cites excerpts from American Juris-
prudence. He concludes that although he is a domciliary
of Hawaii he is not a “resident,” as the word is used in
section 121-3, since he does not reside in Hawaii. There-
fore, he alleges that his incone earned in Ckinawa is not
subject to taxation by the State of Hawaii

The taxpayer’s argunment is plausible but is not
correct in this particular instance. By statutory defini-
tion the nmeaning of the term “resident” has been enl arged
to include not only one who resides in Hawaii but also
one who, not residing in Hawaii, is, however, a domciliary.
Wth respect to the proposition that the legislature has
the power to change the neaning of terns, it is stated
in section 262 of volune 50 of American Jurisprudence at
page 254 as follows:

“The | awraki ng body's own construction of

its |language, by neans of definitions of

the ternms enployed, should be followed in
the interpretation of the act or section

to which it relates and is intended to
apply. Indeed, a statutory definition
supersedes the comonly accepted, dictionary,
or judicial definition. Wwere an act passed
by the l|egislature enbodies a definition

it is binding on the courts. . . .”

Clearly, the term “resident” as used in said section

121-3, and as applied to the problem presented to us by
the taxpayer, refers not only to one who resides in Hawaii
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but also to one who is a domciliary. This leads us to the
ultimte question of whether the taxpayer herein is a dom -
ciliary of Hawaii although it does not appear that he ques-
tions the fact that he is a domciliary of Hawaii. Be

that as it may, on the basis of the facts leading to his
residing on kinawa and to his enploynent by the United
States government, the only reasonable determ nation pos-
sible is that the taxpayer is a domciliary of Hawaii .
Based on simlar factual situations this office has nade
the sane determnation in prior cases involving the ques-
tion of domcil. (Opinion Letter dated Septenber 19, 1951
from Rhoda V. Lewis, Deputy Attorney General to Honorable
Torkel Westly, Tax Conm ssioner of the Territory of Hawaii,
and Menorandum dated March 27, 1958, from Rhoda V. Lew s,
Deputy Attorney General, to Ceorge Freitas, Tax Adm nistrator.)

On the basis of the foregoing, we conclude that the
t axpayer herein is a domciliary of Hawaii and, as such, is
a “resident” of Hawaii for income tax puxposes. This being
the case, his income, even though earned without the State
of Hawaii, is the “entire income of a resident” upon which

the tax inposed by chapter 121 is “conputed w thout regard
to source in the State.”

Respectfully submtted,

/'s/ Ral ph W Kondo
RALPH W KONDO

Deputy Attorney Ceneral
APPROVED:
/sl Bert T. Kobayashi

BERT T. KOBAYASHI
Attorney Ceneral
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