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FI NAL _JUDGVENT ORDER

In accordance with the foregoing Findings of Fact and
Concl usions of Law and pursuant to Jenkins v. Cades, 76 Haw. 115

(1994)

IT I'S HEREBY ORDERED, ADIJUDGED AND DECREED:

1. Anerican Express Travel Related Services, Inc.'s
(" Taxpayer") Motion for Sunmmary Judgnment i S deni ed;

2. Director of Taxation, Ray K Kam kawa's,
("Director”) Mtion for Sunmary Judgnment is granted on the ground
that the assessments under appeal are valid and legal;

3. Hawaii’s use tax applies to Taxpayer’s
distribution, through direct mail to Hawaii residents, Of
pronotional materials and merchandise catalogs to sell its
products and services in Hawaii because that activity is a

taxable use of those materials in this State: and
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4. Judgenent is hereby entered for the Director and

agai nst Taxpayer in the sum of $39,135.12 paid by Taxpayer in Tax
Appeal No. 3055 and in the sum of $53,797.32 paid by the Taxpayer

in Tax Appeal No. 3089, together w th accrued interest
thereon. These paynents are hereby adjudged to be proper
governnent realizations and shall imrediately be released to the

general fund.

DATED.  Honol ul u, Hawaii, MAY 12 1989 @\
- & %
Windoll K. Heddy éésgm_ 7
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In the Matter of the Tax Appeal of AMERI CAN EXPRESS TRAVEL
RELATED SERVI CES COWPANY, INC.; Case Nos. 3055 and 3089
(Consol i dated); FINAL JUDGVENT ORDER
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FINDINGS OF FACT AND CONCLUSI ONS OF LAW

This Tax Appeal came on for hearing before the Court on
March 24, 1995, the Honorable Wendell K Huddy presiding.
Pursuant to this Court’s order, the parties’ Stipulation of Facts
was filed herein on Novenber 3, 1994. Cross-notions for summary
judgnent, with supporting nenoranda, were filed concurrently on
February 10, 1995. At oral argunent before the Honorable Wndell
K. Huddy on March 24, 1995, Walter Hellerstein, Arthur R Rosen,
M chael A Shea and David W Lonborg represented the Appellant
American Express Travel Related Services, Inc. ("Taxpayer”) and
Mark A, Wner represented the Appellee Director of Taxation
("Director"). The Court, having heard argunent and considered
the Stipulation of Facts and being fully advised in the prem ses,
finds and concludes as follows:

FI NDI NGS OF FACT

1. The Court finds and adopts the facts contained in
the Stipulation of Facts filed herein on Novenber 3, 1994.
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2. The tax issue in this case is whether the
Taxpayer’s distribution of pronotional materials and merchandi se
catalogs by direct mail from the mainland to Hawaii residents for
the purpose of selling Taxpayer’s products and services in Hawaili
is a taxable use of such materials and catalogs in this State
under Hawaii Revised Statutes (“HRS’) § 238-2 (1985).

3. Taxpayer contends that the Hawaii use tax does not
apply to its distribution through direct mail of pronotional
materials and catalogs to Hawaii residents from the mainland
because the definition of the word "use”" in HRS § 238-1 (1985)
does not contain the word “distribution.” Taxpayer concedes that
its direct mail activity would be a taxable use under Hawaii's
use tax if the definition of the term “use” contained the word
“distribution.” Taxpayer also contends that the Hawaii use tax
does not apply to the pronotional nmaterials and nerchandi se
catalogs used in its direct mail advertising to Hawaii residents
because: (1) Taxpayer never took possession of those nmaterials
and catalogs in the State of Hawaii; and (2) Oher exanples of
Taxpayer’s power and control over these materials, including
design, editing, purchase and determ nation of who would receive
these materials, were exercised by Taxpayer outside the State of
Hawai i .

4. The Director contends that the term "use" is
broadly defined in HRS § 238-1 to nmean “any use” and therefore,
the Taxpayer’s distribution of its pronotional mterials and

nmer chandi se catalogs to sell its products and services in Hawaii
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through direct mail to Hawaii residents is a taxable use of those
materials and catal ogs under HRS § 238-2. The Director's
position is that distribution is one of many uses subject to the
Hawaii use tax under the broad definition of “use” in HRS § 238-1
and that no laundry list of all possible uses is required under
Hawai i | aw.

In addition, the Director contends that Taxpayer's two
secondary argunents are wi thout nerit because: (1) physica
possession of property by the Taxpayer in Hawaii is not a
prerequisite to the inposition of the use tax under HRS § 238-2:
and (2) Taxpayer’s other exanples of its exercise of power and
control over the pronotional materials and nerchandi se catal ogs,

t hrough design, editing, purchase and determnation of who would
receive these materials from outside the State of Hawaii are
irrel evant because there is a taxable use of Taxpayer’s
pronotional materials and nerchandise catalogs within the State
of Hawaii by the Taxpayer. That taxable use of Taxpayer’s
materials and catalogs is the distribution to Hawaii residents of
those materials and catal ogs advertising Taxpayer’s products and
services by direct mail from out-of-state.

CONCLUSI ONS OF LAW

L. As defined in HRS § 238-1, “use” nmeans “any use,
whet her the use is of such nature as to cause the property to be
appreci ably consumed or not . . . and shall include the exercise
of any right or power over tangible personal property incident to

”

the ownership of that property



2. Taxpayer concedes, as it nust under D.H Holnes v.

NcNamara, 486 U.S. 24 (1988), that Taxpayer’'s inportation of

catal ogs and pronotional materials into the State would be a
taxabl e use under the Hawaii use tax law, if the statutory
definition of use in HRS § 238-1 contained the word
“distribution.”’ Taxpayer nust make this concession because the

United States Suprene Court, in D.H Holnes, approved the

i mposition of the Louisiana use tax on the distribution by direct

mai | of nerchandise catalogs from out-of-state where the use tax

was inposed by statute on, inter alia "distribution” of personal
property in the state. See LA. REV. STAT. ANN. 8§ 47:321 (\West
1970 and Supp. 1988). That is the sanme activity as the

Taxpayer’s activity in this case.

“ ”

3. The Court concludes that the definition of use

in HRS 8§ 238-1 is broad and includes “any use.” The |legislature

did not need to enunerate every possible use of property that was

L' The Taxpayer also concedes that there is no federal or
state constitutional bar to the inposition of the Hawaii use tax
in this case based on the United States Suprene Court’s hol ding

in DLH. Holnes v. MNanara. In DDH__Holnes, the Court held that
states have the constitutional authority under the Commerce
Clause of the United States Constitution, Article I, 8 8, clause

3, to inpose a use tax on pronotional materials and catal ogs that
are sent directly to residents of the taxing state by printers
from out-of-state as long as there is: (1) nexus; (2) fair
apportionnent of the tax; (3) no discrimnation against
interstate commerce; and (4) the tax is fairly related to the
benefits provided by the state. DH Holnes, 486 U S at 30.
This four part test was originally set forth in Conplete Auto
Transit, Inc. v. Brady, 430 US. 274 (1977). The parties have
stipulated and this Court concludes that the inposition of
Hawaii’'s use tax neets these requirenents in this case and
therefore satisfies the requirenents of the United States and
Hawaii Constitutions.
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now, or could be hereafter, conceived.” The definition is
sufficiently broad and unanbiguous to include the distribution,

by direct mail, fromout-of-state, of Taxpayer’s pronotional
materials and nerchandise catalogs in Hawaii to sell its products

and services in Hawaii.°®

2 Courts have opined, in several states since D.H_Hol nes
was decided, that the state’'s use tax applied where the
definition of “use” contained in the statute did not contain the
word “distribution.” See Confortably Yours, Inc. v. Director,
Dv. of Taxation. 12 N J. Tax 570 (Tax . 1992), aff'd. 640 A 2d
862 (N.J. Super. C. App. Dv. 1994); Sharper |nage V.
Conptroller, (1993 MI. Tax C.), aff’'d. Md. Gr. C. Mntgonery
County (1993); Sharper Image Corp. v. Mchigan, Mch. CG. d.
(1994); cf. J.C Penney Co., Inc. v. Osen, 796 S.W2d 943, 946
(Tenn. 1990) (while the Tennessee use tax statute contains the
word “distribution” the court did not rely on that fact in its
decision; instead, the court stated that the use tax applied
because the taxpayer utilized the property for profit-naking
purposes in the state). In these cases the courts determnined that
the economic utilization of the advertising materials in state
was a proper basis for inposition of the use tax. This view is
al so supported by two |leading authorities on state and | ocal
t axes who contend that:

The economic utilization of the pronotional
materials lies in getting themto the
prospective custoners in the State. The
advertiser, which had the articles produced,
delivered them to its prospects through its
agents -- the printer, the Post Ofice, the
common carrier, or the private trucker. Such
delivery in the State and such exploitation
of the State’s nmarket by the taxpayer or its
agents on its behalf ought to be treated as a
taxable use of the catal ogs or advertising
supplenents in the market State.

J. Hellerstein & W Hellerstein, State Taxation: Sales and Use,
Personal and Death and Gft Taxes, T 16.03[3][a][i] at
16-16-16-17 (2d ed. 1993)

3 \Were state courts have found that their states’ use tax
does not apply to distribution activities, |ike Taxpayer’s
activities here, the statutes do not contain definitions of use
as broad as HRS § 238-1's “any use.” See, CONN. GEN. STAT. § 12-
407(5) (1995); D.C. CODE ANN. 8§ 47-2201(f) (1995); GA. CODE ANN

-5-



4, Hawaii’s use tax conplenents Hawaii’s broad

general excise tax." See In re Hawaiian Flour MIlls, Inc.., 76

Haw. 1, 13, 868 P.2d 419, 431 (1994); In re Habilitat, Inc., 65

Haw. 199, 209, 649 P.2d 1126, 1133-34 (1982). The primary
purpose of the Hawaii use tax is to insure that out-of-state
vendors are not at a conpetitive advantage over Hawaii vendors
who nust pay the general excise tax on sales of simlar property.

In re Habilitat, 65 Haw. at 209, 649 P.2d at 1134; Stewarts’

Pharmacies v. Tax Conin Fase, 43 Haw 131, 134 (1959).

5. In the absence of a use tax that conplenents the
general excise tax, out-of-state sellers of products would enjoy
a conpetitive advantage over in-state sellers of products. Not

bei ng subject to the general excise tax, products purchased out-

8 48-8-2(12) (Mchie Supp. 1994); KY. REV. STAT. ANN. § 139.190
(M chi e/ Bobbs-Merrill 1991); ME. REV. STAT. ANN. tit. 36, 8 1752-
21 [West 1990); MO REV. STAT. 8§ 144.605(10) (Vernon 1976); N.Y.
TAX LAW 8 110l (subd. [b], par. 7) (MKinney 1987); OH O REV.
CODE ANN. § 5741.01 (Baldwin 1991); RI. GCEN LAW § 44-18-10
(1988); S.D. CODIFIED LAWS ANN. § 10-46-1(12) (Mchie Supp.

1994); VA, CODE ANN. § 58.1 602 (Mchie 1991); WASH REV. CODE
ANN. 8§ 82.12.010(2) (West 1991).

Y Hawaii’s general excise tax, in plain and unm stakable
| anguage, taxes “any business, trade, activity, occupation or
calling.” HRS. 8§ 237-13(10). “Business” is defined by the

statute as “all business engaged in or caused to be engaged in
with the object of gain or economc benefit either direct or

indirect, but does not include casual sales.” HRS. § 237-2.
This | anguage denonstrates the legislative intent to tax every
form of business that may be taxed by the State of Hawaii, unless
a specific exenption applies. In re Gayco Land Escrow, Ltd., 57

Haw. 436, 443, 559 P.2d 264, 270 (1977). Simlarly, Hawaii’'s use
tax, in plain and unm stakabl e | anguage, denonstrates by defining
the term “use” as “any use” the legislative intent to tax every
form of use that may be taxed by the State of Hawaii, unless a
speci fic exenption applies. The choice of the all inclusive word
“any” by the legislature is consistent with the l|egislative
intent that the use tax conplinment the broad general excise tax.
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of -state would be |ess expensive than products purchased in
Hawai i because the prices of in-state purchases would presunably

refl ect sone pass-on of the general excise tax. In re Hawaii

Flour MIls, Inc., 76 Haw. 1 at 13, 868 P.2d 419 at 431.

6. The Court concludes that the purpose of the Hawaii
use tax is fulfilled by inposing the Hawaii use tax on the
distribution of Taxpayer’'s pronotional materials and catalogs in
Hawai i . Taxpayer orders its catalogs and pronotional materials
from mainland printers who are not subject to any sales or other
exci se taxes on these nmaterials. I f Taxpayer, instead, purchased
these materials from Hawaii printers, the general excise tax
woul d apply. Thus, the inposition of the use tax on Taxpayer’s
distribution of pronotional materials and catalogs in Hawaii is
consistent with the purpose of the use tax which is to renove the
conpetitive advantage the nmainland printers enjoy because they
are not subject to the general excise tax.

7. The Hawaii Supreme Court, in In re Habilitat., held

that in-state physical possession by the taxpayer of the tangible
personal property inported to Hawaii for use in the State is not
required for the inposition of the use tax. The Suprene Court
stated that: "the | anguage of HRS Chapter 238 |eaves no doubt
that the inport of the articles was subject to the use tax,
notw t hstanding that the transactions were structured to effect

direct delivery of the purchased itenms." In re Habilitat, 65

Haw. at 210, 649 P.2d at 1134. In other words, the fact that the



taxpayer in In re Habilitat never took physical possession of the

purchased itenms in Hawaii was irrelevant for Hawaii use tax

pur poses.

8. In this case, the fact that the Taxpayer never
t ook physical control or possession of the property it purchased
and used to sell its products and services in Hawaii is also
irrelevant for purposes of the Hawaii use tax. ° Taxpayer used
the pronotional nmaterials and catalogs in Hawaii, for purposes of
HRS Chapter 238, by distributing those nmaterials in the State to
pronmote sales of its products and services.

9. Cases relied upon by the Taxpayer, from other
states, have limted the use tax to instances where the property

used in the state is physically possessed by the taxpayer in the

° The nodern trend of decisions from other states supports
Hawaii’s view that possession is not required for the inposition
of the use tax. Instead, what is required, sinply, is use. See,
K Mart Corp. v. ldaho State Tax Comin, 727 P.2d 1147 (I1daho
1986); Sharper lmage v. Conptroller, (1993 Ml. Tax ¢.), aff’'d
Mi. Cr. C. Mntgonmery County (1993); Sharper lmage Corp. V.

M chigan, Mch. CG. d. (1994). Confortably Yours, Inc. V.
Director, Div. of Taxation, 12 N J. Tax 570 (Tax C. 1992),

aff'd, 640 A . 2d 862 (N J. Super. C. App. Div. 1994). In
addition Professors Jerone Hellerstein and Walter Hellerstein
express the view that:

[Pl hysical control or possession of the
catalogs or preprints . . . are inappropriate
nmeasuring rods for determ ning whether a
taxabl e use of the pronotional materials in
the State by the vendors took place. Use
ought to be judged by econonic standards.

J. Hellerstein & W Hellerstein, State Taxation: Sales and Use,
Personal and Death and G ft Taxes, 1603[3][a][i] at 16-16 (2d ed.

1993) .
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state. ° These cases do not persuade this Court to ignore the

clear mandate of |n re Habilitat, and require physical possession

by the taxpayer as a prerequisite to the application of the
Hawai i use tax.

10. Al t hough Taxpayer does substantial business in
Hawaii and maintains retail travel offices throughout the State,
Taxpayer also contends that the Hawaii use tax does not apply in
this case because Taxpayer designed, edited, and purchased the

pronotional materials and catalogs fromits offices on the

"See e.qg.. District of Colunbia v. W Bell & Co. Inc., 420
A.2d 1208 (D.C. 1980); J.C. Penney Co. v. Collins, Ga. Super.
Ct., No. E-4106 (Sept. 15, 1994); May Dept. Stores v. Director of
Revenue, 748 S.W2d 174 (M. 1988); _Service Merchandise v.
Director of Revenue, 748 S .W2d 177 (Mb. 1988); Autonpbile dub
of Mssouri v. Director of Revenue, 748 S.W2d 179 (M. 1988);
Bennett Bros., Inc. v. State Tax Conmmin, 405 N Y.S. 2d 803 (N.Y.
App. Div. 1978); Hoffman-LaRoche, Inc. v. Porterfield. 243 NE.
2d 72 (Onio 1968); Mart Realty, Inc. v. Norberg, 303 A 2d 361
(R1. 1973); Mdern Merchandising v. Dept. of Revenue, 397 S. Wa2d
470 (S.D. 1986); Sears, Roebuck & Co. v. State, Etc., 643 P.2d
884, app. dis., 459 U S. 803 (1982); Ws. Dep't. of Revenue v.
J.C._ Penney Co., 323 NW2d 168 (Ws. C. App. 1982).

7

Two M ssouri cases decided on the sane day, a few nonths
before the United States Suprenme Court decision in D.H Holnes v.
McNamara, 486 U S. 24 (1988), illustrate this distinction. In
May Dept. Stores v. Director of Revenue, 748 S.W2d 174, 175 (M.
1988), the Mssouri Suprenme Court held that a M ssouri departnent
store chain was not liable for use tax on catal ogs produced and
mai l ed outside the state by the taxpayer’s printer to prospective
custonmers in state because the taxpayer was not in physical
possession "even for an instant” of the catalogs in Mssouri. In
contrast, in R&M Enters., Inc. v. Director of Revenue, 748 S.W2d
171 (Mo. 1988), the sane court held that the use tax applied to a
M ssouri textile manufacturer’s sanple books of textiles that
were produced outside Mssouri and delivered to the

manuf acturer’s office in Mssouri and then delivered to prospects
by mail or common carrier. The critical fact in the court’s
decision sustaining the tax was that during the period the sanple
books were at its office in Mssouri the taxpayer had physical

possessi on of them




mai nl and. Taxpayer equates these activities wth out-of-state
power and control, which, along with its lack of possession
in-state, it asserts, bar the inposition of the use tax by the
Director. Taxpayer points out that the taxpayer in ln re
Habilitat submtted purchase orders for the itens purchased from
its office in Hawaii

11. This Court rejects Taxpayer’s attenpt to create a
distinction for use tax purposes based on the location from which
a purchase order is placed. This would allow any taxpayer wth
an out-of-state office to avoid the Hawaii use tax by making
purchases of property to be used in Hawaii from an out-of-state
of fice. The Court recognizes that the Taxpayer nmaintains
offices in Hawaii and distributes the pronotional materials and
catalogs in Hawaii to pronote its business in-state. Therefore

the Court concludes that In re Habilitat is controlling.

12. It is imaterial, under the Hawaii use tax, that
Taxpayer executed purchase orders and engaged in other activities
relating to these pronotional materials and catalogs from offices

on the mainl and.

8
The Idaho, Maryland and M chigan cases cited in footnote
5, above, each involve taxpayers, K-Mart and Sharper |nmage, who
ordered materials for distribution in the taxing state from
of fices outside those states. In each case, the Court found a
t axabl e use, even though the orders were placed from out-of-

state.

In re Grayco Land Escrow. Ltd.. 57 Haw 436, 443, 559
P.2d 264, 270 (1977), the Court held that a taxpayer with no
pl ace of business or any enployees in Hawaii was subject to the
general excise tax on the interest it was paid out-of-state on
the sale of property in Hawaii. In Grayco, it was the sale of
property situated in Hawaii that nade the interest paid on the

-10-



13. Hawaii |aw does not require that the activity
subject to the State’s use tax involve property purchased,
designed or edited within the State anynore than it requires
possession by the taxpayer of the property within the State.
Sinmply stated, what is required is use, which is broadly defined
as “any use” in HRS § 238-1 and includes the distribution by the
Taxpayer of its pronotional materials and catalogs to sell its
products and services in Hawaii .

14, The assessnents under appeal are therefore valid

and legal, and judgment is entered in favor of the Director for

the total anount in dispute.

DATED:  Honol ul u, Hawaii, MAY 12 1995EFEATT

Windatl K. Hadds (™ SERL )

P
S
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sal es contract subject to the general excise tax, notw thstanding
the fact the sale was consummated out-of-state and the interest
was paid to the taxpayer out-of-state. By analogy, in this case,
the use tax applies because the Taxpayer uses its pronotional
materials and catalogs in Hawaii regardless of where it purchased

these material s.
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