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FINDINGS COF FACTS AND CONCLUSIONS OF LAW

This consolidated matter cane before the Honorable Robert
G Klein for oral argument on May 5, 1989 pursuant to the State of
Hawaii's appeals from the decisions of the Oahu Tax Board of
Revi ew. Havi ng considered all the evidence presented at the
hearing in this action by stipulation, and the oral and witten

argunents, the Court finds the facts to be as follows:
A TRUE COPY, ATTEST WITH
THE SEAL OF SAID COURT.
BARBARA E. WRIGHT

Deputy Registrar




FINDINGS OF FACT

1 If it should be later determned that any of these
findings of fact should be properly deened conclusions of l|aw, the
Court so concludes on those legal issues.'

2. This case concerns the assessnment by the State of
Hawaii of the state general excise tax upon the funds provided to
MIL, Inc. for the operation of the bus system of the City and
County of Honol ul u. The excise tax was assessed in the anounts of
$193,596.63 (for the period from July 1, 1981 to June 30, 1985,)

and $1,577,009.70 (for the period from August 1, 1985 to June 30,

1986.)
3. MTL, I nc. ("MTL") is a private corporation
incorporated in Hawaii in 1971.
4, The Cty and County of Honolulu (hereinafter “City”)
is a political subdivision of the State of Hawaii. The City is

enpowered by the provisions of Chapter 51, HRS. to purchase,
construct and operate a nmass transportation system within the Gty
and County of Honol ul u.

5. Pursuant to Chapter 51, HRS., the Cty has entered
into management agreenents with MIL (hereinafter “City-MIL
Managenent Agreenent”) to provide public bus service for the Cty
and County of Honolulu and to operate and nmnage the City’'s bus

system since February 25, 1971.

'This is an acknow edgenent that at times it is inpossible to
state a finding of fact that is not unwieldy wthout meking sone

conclusion of |aw
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6. Prior to 1971, bus service in Honolulu was furnished
by three private bus conpanies, the largest of which was Honolulu

Rapid Transit Conpany (“HRT"). HRT was struck by the Teamsters
Union in 1971. As a result, the Cty was wthout bus service for
a prolonged period. In order to muintain nuch needed public
transit services, the City acquired HRT's rolling stock and fixed
facilities by applying to t he Ur ban Mass Transportation
Adm nistration (“UMIA’) for financial aid to assist the Cty in its
acquisition, which UMIA was wlling to provide.

7. The strike presented the Cty wth a nunber of
conplex but serious issues in connection with the acquisition, to
Wit:

(a) the City operated under two public enployee units,

HGEA and UPW but past actions by the State
Legislature had not provided specific categories
within either the civil service system or within the
government union contracts to cover bus operators
and bus nmmintenance enpl oyees;

(b) HRT bus enployees were covered by a contract wth
the Teansters Union and had certain pension rights
which were not transferable to the nmunicipal
gover nnent ;

(¢) Section 13(c) of the Uban WMss Transportation Act
of 1964 as anended, required that any acquisition
of the mass transit systemwth federal assistance

must preserve and protect the existing rights of
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enpl oyees covered by a collective bargaining
agreenment ;

In order to get the necessary noney to finance the
ori gi nal and subsequent purchases of the buses,
tools and other equipnent, the City had to get
federal subsidies. Under Section 13(c) of the Urban
Mass Transit Act, 49 U S C. 81609(c) (“UMIA"), a
subsidy could only be obtained if the Cty signed
a Section 13(c) certificate promising that all of
the enployees’ past rights would be protected and
that they would lose none of their collective
bargai ning benefits. Because of the question of
past years in service, the problem of “buying into”
the public enployee retirement system arose if the
existing enployees were not to suffer a loss of
benefits. The Cty was then caught in a bind for
if it did not form a private corporation, it would
have to take all of the enployees of HRT into the
public enployee retirenent system and the required
pension fund contribution would have cost tens of
mllions of dollars. It also had the problem that
under the state’'s collective bargaining law there
was no unit for the HRT enployees and the Cty would
not engage in collective bargaining. Since it was
not able to do these and yet it needed UMIA funds

to nake the purchases of the buses, etc., the City
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encouraged the formation of ML to act as the
enpl oyer so that the enployees of ML would not be
enpl oyees of the City and therefore not entitled to
be placed into the public enployee retirenment
system The City would avoid paying a pension fund
contribution estimted as exceeding tens of mllions
of dollars and at the sane tinme still qualify for
UMTA benefits;

(e) certain HRT nmanagerment and administrative personnel
wer e i mmedi ately avail abl e and experienced.
Therefore, in order to facilitate the transition and
assure continuity and service, the City encouraged
them to form a private corporation to operate the

bus service as TheBus service on a not-for-profit

basi s.
8. MIL was intended to act as a private corporation for
the reason of fulfilling the Cty's nandate to purchase, construct

and operate a nmss transportation system within the City and County

of Honol ul u.

9. Under an agreenent pursuant to Section 13 of the

Urban Mass Transit Act, as anended (hereinafter “13(c) Agreenment”),
both the Cty and ML agreed to be bound by the terns of the

collective bargaining agreenents reached between ML and the

Teansters Local 996.

10. MIL'S collective bargaining wunit enployees are

menbers of the Teansters, not the public enployee wunions, as
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determned by HGEA v. Hamada, Cvil No. 53212. Wages, rates of

pay and grievances are governed by the Collective Bargaining
Agreement between MIL and Local 996, Teansters and Allied Wrkers.

11. The City owns all the properties and facilities of
the transit system operated by MIL, including the buses, real
estate facilities, parking garages, fuel punps, dispatching office,
machinery for maintaining the buses, office supplies, etc. The
City provides such real and personal property free of charge to
MIL for wuse in operating the Cty' s bus system including all of
said properties and facilities of the Cty's public transit system
tools and machinery, gasoline, fuels, lubricants, tires and tubes,
parts and “materials as required for the operation of the public
transit systenf wunder the City-Minagenent Agreenent. MIL pays no
fees to the City for the use of said facilities or properties.

12. The approved budget for year-end June 30, 1988 for
the City's bus system was approxinmately $62.6 mllion.

13. The sources of those funds were as follows. At
then-current fare levels, approximately $18.8 nillion was generated
in 1988 in the form of system operating revenues,’l eaving
approximately $43.7 mllion which had to be funded in 1988 through

subsidies, federal or Gity. The Federal Government subsidized

2 All operating revenues (or bus receipts) generated from
the operation of the City's bus system including bus fares, car
card advertising, prepaid bus passes, and revenue derived from the
rental or wuse of or investnent of the City-owned property used in
providing public transportation, are and remain the property of the
City as of the time of their receipt. This operating revenue has
not been and is not treated by the Departnent of Taxation as
taxable gross receipts to MIL.
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approximately $3.5 nillion of operating expenses, leaving a 1988
City subsidy requirement of approxinmately $40.2 nmillion. This City
subsidy has been and continues to be primarily funded through
property taxes and county fuel taxes in the Cty and County of
Honol ul u.

14, The uses for those funds are as follows. The City
is obligated under the City-ML Managenent Agreenent to provide ML
upon presentation of invoices all of MIL's operating expenses
incurred in the operation of Honolulu's public nass transit system
The City pays ML for all its nonthly operating and maintenance
expenses, primarily for salaries, wages and fringe benefits.

Thus, ultimately the Cty pays for ML enployees’ nedical and

dental plans, group |Ilife insurance and retirement benefits. In
fiscal year 1988, the City's paynent to ML for all itens anounted
to $43.67 nillion. It is basically upon this anpbunt that the State

i nposes the general excise tax.

15. The remaining use for those funds is the Gty s own
direct purchases of tools and nachinery, tires, fuel, [lubricants,
parts, etc. described earlier. In 1988, the City's purchases

totalled approximately $18.9 nillion.

16. Unti | now, the State Departnent of Taxation has

t hroughout MIL's 19-year history refrained from taxing those itens
paid for by the City directly, such as tires, fuel, notor vehicle
parts, nmintenance and repair parts and equipnent.

17. Since the inception of the City's bus system the

City has had to underwite yearly shortfalls in sources of funds
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whi ch operating revenues and federal operating subsidies cannot
cover.

18. The Director of Taxation does not assess the general
excise tax upon the operating revenues of the City's bus system
but does assess the general excise tax against all of the nonies
paid by the Cty to ML under the City-Mnagenent Agreenent. These
anounts taxed conprise all of MIL's expenses for salaries, wages
and fringe benefits, and other operating and nmaintenance costs.

19. The City's paynent to MIL pursuant to contract
includes an amount to reinburse ML for the general excise tax
assessed by the Director of Taxation upon MIL

20. The City finances its reimbursement of MIL's
salaries, wage and benefits and other operating and naintenance
expenses, including the paynent of the general excise tax,
primarily out of the County Real Property Tax.

21. MIL as a private corporation operates on a not-for-
profit basis and, since its inception, has not earned corporate
profits.

22. MIL has never paid state or federal net inconme taxes
because its total deductions have always equalled its gross
receipts, leaving it with no taxable incone.

23. MIL has not earned a profit from passenger fares,
but has operated a subsidized public mass transit system for the
City and County of Honolulu that services the comunity at
subsidized fares which are by design less than the true economc

cost of the services provided.



24, MIL was forned to engage in activities which did not
have as its object gain or economc benefit, direct or indirect.

25. Except for Ilabor relations such as negotiations of
the MIL-Teansters contract, personnel policies or enployer-enployee
matters, and except for day-to-day operations of the bus, the Gty
exerci ses substantial rmanagenent control over virtually all other
aspects of MIL's operation, to wt: the Cty is responsible for
devel opnent of transit policy, service planning, routes and fares,

grants and administration, and oversight of MIL's service and

managenent contract, and provides support services in areas of
finance, purchasing, risk managenent (insurance, including when the
City <chooses to self-insure MIL activity), data systens,

communi cati ons, budget analysis, procurenent plans for nmmjor itens
such as rolling stock and facilities and purchase processing. ML
nmust develop in advance a draft budget in the sane format as other
City departnents, which is subject to the sane constraints and
controls regarding the lawful expenditure of public funds as any
public sector departnent or agency. Any deviation from the
approved budget requires a formal request and approval from the
City, including its applicable officials. Utimately, the Cty
Council must approve the budget, and conducts an independent
inquiry into the reasonableness of expenses incurred and the
overall justification for the budget.

26. The City, by ordinance, prescribes the fares to be

charged passengers on its buses.



27. The executive nmanagenment salaries of ML are tied
under the Cty-MIL Managenent Contract to conparable City salary
| evel s. From 1971 to the present, the ML contract has set the pay
of the <chief executive officers (President, Vice-President and
Treasurer) of ML at the sane level as a director, first deputy,
and SR 31, L4 for the Cty and County of Honolulu. Thr oughout the
years the conpensation has been adjusted upwards at the same tine
as corresponding City increases.

28. Al procurenent activity of ML for nobst itens is
under the direct supervision of the Cty' s Drector of Finance and
follows a formal public conpetitive procurenent system |In certain
cases, the City pays directly purchase orders which MIL requests.

29. The annual budget for MIL is prepared and submitted
to the Cty under City rules and regulations for its review and
approval . All expenditures thereunder are processed through the
City's fiscal control system in accordance with the budget.

30. ML has not nmde a counterproposal to the Teansters
Union regarding cost itens during negotiations over the collective
bargai ning agreenent without first receiving approval from the Gty
pursuant to the City's budget oversight powers.

31. MIL has conducted no other activity other than the
managenent of the City's bus system and MIL has no other contracts.

32. In addition to the underlying Gahu Tax Appeal Board
of Review decision in this case there have been, over the years,
a nunber of federal and state agencies and courts acting as fact-

finding tribunals in labor law cases which have, after affording
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all parties the opportunity to be heard and to cross exam ne, nade
findings of fact consistent with that set forth herein, and which
support the determination that ". . . in as nuch as the Cty owns all
the equipnent, exercises significant managerial control, and plays
an inportant role in the negotiation process, and is involved wth
MIL in the operations, nmanagenent and functions . . . ML is an
instrumentality of the Cty." These decisions include NLRB Case
NO. 37-RC-2114 dated April 26, 1976: HPERB decision no. 85, dated
Novenber 1, 1977 and the decision of the Honorable Robert Wn Bae
Chang in CGvil No. 53212 for the First Circuit Court of the State
of Hawaii . Each of these decisions are final and made findings of
fact after notice and hearing and the opportunity to cross-exam ne
which findings are substantially simlar to that of the QGahu Tax
Board of Review in this case dated March 23, 1987 and April 3,
1987.

33. The Hawaii State Attorney General by letter dated
Novenber 16, 1987, rendered its opinion that MIL should be treated

as a Cty instrunmentality for UMIA's conpetitive bidding purposes.

34. MIL is used for a governnmental purpose and perforns
a governnental function. MIL was created out of exigent
ci rcunstances back in 1971 when, in response to the transit strike,

the Cty and County of Honolulu acquired the properties and assets
of HRT.

35. MIL performs its functions on behalf of the Gty
and County of Honol ul u. MIL assuned the CGCity's obligations wth

respect to the mass transit workers in order to assist in
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mninzing the cost to the Cty of the pension fund contribution

when operating the City's bus system

36. The Cty and County of Honolulu has the powers and
interests of an owner, and with the exception of personnel matters,
control and supervision of the MIL organization is vested in the
City and County of Honolulu, its Departnment of Transportation
Services, and the City budget process.

37. MIL has little if any financial autononmy from the
City and County of Honolulu, its source of its operating expenses.
MIL is being bankrolled by the City, which wll continue for the
foreseeable future.

38. MIL has paid, and the State presently holds, general
excise taxes paid by ML in the anmounts assessed for reporting
periods from July 1, 1981 to June 30, 1985, and August 1, 1985 to
June 30, 1986.

39. The Court takes judicial notice that in addition to
the instant appeal, MIL has taken subsequent appeals wth respect
to general excise tax assessnments for subsequent periods based on
the identical issues deternmned herein, and which are pending in
the Tax Appeal Court, to wit Cases Nos. 2654 and 2655. The Court
takes further judicial notice that the parties hereto have entered
into a stipulation approved by this Court to consolidate the above
cases and to hold them in abeyance pending the outcone in the
i nstant appeal, which is the lead case on the question of whether

MIL, Inc. is subject to exenption from the general excise tax.

-12-



CONCLUSIONS  OF  LAW

Based on the preceding Findings of Fact, the Court

concludes the follow ng:

1. If it should later be determined that any of these
conclusions of Jlaw should be properly deened to be findings of
fact, the Court so finds as to those facts.

2. Chapter 51, HRS. provides the express or inplied
statutory authority for the creation of ML as an instrunmentality
of the City and County of Honolulu to operate the Cty' s bus
system

3. MIL is an instrunentality of the City for the
purpose of operating the Cty's bus system and providing public

transportation of passengers.

4, G ven the wunique factual background of MIL specific
to this case that leads this Court to conclude that ML is a Cty
instrunentality, ML is not a “business” wthin the nmeaning of
§237-2 HRS. and the funds it receives from the City and County
of Honolulu is not “gross income” wthin the nmeaning of 8237-3

HRS.

5. MIL is exenmpt from the general excise tax |aw under
8237-23(a) (3) H RS, whhich provides an exemption for public

utilities owned and operated by the City, because ML is a Cty

instrunmentality.
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Di rector

6. Accordingly, the instant consolidated appeals of the
of Taxation are denied.

DATED: Honol ulu, Hawaii, SEP 1 4 1989

* Lc(,
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JUDGE OF THE ABOVEJiEEE§EES§COURT
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APPROVED AS TO FORM

./

WARREN PRICE/, III.

KEVIN T.
Attorneys

Fi ndi ngs

W YAMA
or Director of Taxation

of Fact and Conclusions of Law

In the Matter of the Tax Appeal of ML,
Inc.; Case Nos. 2486 and 2497
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DECI SION _AND _ORDER
Based upon the foregoing findings of fact and conclusions

of law, it is hereby ORDERED, ADJUDGED and DECREED that judgnent

is entered in favor of appellee MIL, Inc.

SEP 1 4 1989
DATED:  Honolulu, Hawaii, /';‘_.;\

k’?*- COG
/Qogerf g _j(/,;m \ SEAL’:.
JUDGE OF THE ABOVE—WOURT

Fi ndings of Fact and Conclusions of Law
In the Matter of the Tax Appeal of ML,
Inc.; Case Nos. 2486 and 2497
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CERTI FI CATE OF SERVI CE

THE UNDERSI GNED HEREBY CERTIFIES that

a copy of

Fi ndings of Fact and Conclusions of Law and Decision and O der

be duly served on

1989:

WARREN PRICE, 111, ESQ
KEVIN T. WAKAYAMA, ESQ

Ofice of the Attorney GCeneral

State of Hawaii
Departnent of Taxation

Room 219
830 Punchbow Street
Honol ul u, Hawai i 96813

Attorneys for the Director of

DATED: Honol ulu, Hawaii, Septenber 11,

the following by hand delivery on Septenber

Taxati on

1989.

G\I\lA }j/\M gl W
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11,

WALTER G CHUCK
W GREGORY CH
Attorneys for ML,

I nc.
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