T. BRUCE HONDA 690
Deputy Attorney General
State of Hawai i

Room 305, Hal e Auhau
425 Queen Street

Honol ulu, Hawaii 96813
Tel. No. 548-4761

Attorney for Director
of Taxation, Defendant

IN THE TAX APPEAL COURT OF THE STATE OF HAWAI |

CHARLES PANKOW ASSOC! ATES,
a California corporation,

T.A. No. 1889

FI NDI NGS OF FACT AND

Plaintiff, CONCLUSI ONS OF LAW

Vs,

GEORGE FREITAS, in his
capacity as Director of
Taxat i on,

Def endant .

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

This case cane for decision on an agreed statenent
of facts and the Court having duly considered the briefs of
counsel and otherw se being fully advised in the prem ses
makes and files the follow ng findings of fact and concl usi ons
of law

FINDI NGS OF FACT

The facts in this case are as set forth in the
Stipulation of Facts on file with the record of this appeal
and they are incorporated herein and by reference made a part
of these findings.

Briefly, the Taxpayer is a California corporation
duly licensed to do business in the State of Hawaii at all

times rel evant hereto. The Taxpayer is a subsidiary of Charles
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Pankow, 1Inc., a California corporation, and is part of an
affiliated group including Pankow Building Systens, Inc.,
Pankow Construction Conpany and C. P. |nvestnents, Inc. of
these three affiliated companies, only C. P. lnvestnents is
a donestic corporation incorporated in the State of Hawaili

The Taxpayer is engaged in the general contracting
busi ness. All of its contracting activities are perforned
entirely and exclusively on projects located in the State of
Hawai i . Al of the Taxpayer’'s operating gross incone,
$28,849,608, is derived from sources entirely within this
State. It derives no business incone from any source other
than this State. The Taxpayer has derived interest incone
fromthe Crocker National Bank in California but this incone
has been returned to the State of Hawaii in the genera
excise tax return filed for the herein period with the State
of Hawaii . The Taxpayer maintains its own enployees in this
State including general construction workers and those with
skilled trades recruited from the |ocal |abor narket. The
Taxpayer neither maintains nor keeps any of its equiprment in
any state other than the State of Hawaii. Necessary equipnent
is inmported for use in this State from Equi pco, a California
affiliate. In all of the construction projects, the Taxpayer
purchases substantially all of the required materials and
structural supplies from sources located within this State.

Certain adnministrative and related functions are
performed in the State of California such as the purchase of
bl anket and key nman insurance coverage, financing arrangenents,
nost of the necessary |legal services, budgetary preparation,
bi d specifications and preparation of tax returns. The

Taxpayer’s board of directors performtheir duties al npst



exclusively in the State of California.

For the fiscal year ending May 31, 1979, the
Taxpayer has filed a consolidated corporate inconme tax return
with the State of Hawaii. By its return, the Taxpayer has
apportioned and allocated its income. The Director has
disallowed the filing of the consolidated return and has
reconputed the Taxpayer’'s tax liability based upon a separate
accounting nethod.

The Taxpayer urges it has the right to elect to
return its incone to the State of Hawaii based upon an
apportionnent and allocation nethod and that in doing so, it
relied upon the method prescribed in the Miltistate Tax Conpact.

The Director contends he has the discretion to
require the Taxpayer to return its incone to this State
based upon a separate accounting nmethod where the all ocation
and apportionnent nethod does not clearly and accurately
reflect the ampunt of adjusted gross or taxable incone (HRS
Section 235-5) or the apportionment and all ocation do not
fully reflect the Taxpayer’s business activities in the
State (HRS Section 235-21, UDITPA, and Section 255-1, Milti-
state Tax Conpact). The Director also urges that the Taxpayer
is not qualified to file a consolidated return as a result
whereof the redeternination of the Taxpayer’s income tax
liability to this State based upon a separate return is

entirely proper and valid.

CONCLUSI ONS OF LAW
1. The Taxpayer is a foreign corporation and is
taxabl e upon its income received or derived from property
owned, trade or business carried on, and from any and every

other source in the State. HRS Section 235-4(d).



2. Where a foreign corporation is a nultistate
taxpayer engaged in interstate business thereby deriving income
from sources within and from sources without the State, the
taxpayer may make its return of income to the State of Hawai
based upon an apportionnment and allocation. HRS Section
235-5; 235-21 et seq; 255-1 (Multistate Tax Compact).  Appor-
tionnent is the rule and any nethod other than apportionnent

is the exception. Donald M Drake Co. v. Departnent of

Revenue, 500 P.2d 1041 (Ore. 1972). The burden, accordingly,

falls upon the Director where he seeks any nethod other than
apportionment.

3. HRS Section 235-92(2) allows the filing of a
consolidated return to a group of affiliated donestic
corporati ons. Al though the Taxpayer argues it did not file
a consolidated return but that the return was nerely an appor-
tionnment of its inconme, the Court finds that the return filed
by the Taxpayer to be a consolidated corporate inconme tax return
and that the Director properly disallowed the return because
all of the menmbers of the affiliated group are not domestic
corporati ons.

4, Based upon an exam nation of the return
filed, the Court finds that the Taxpayer has elected the
met hod prescribed under the Uniform Distribution of Income
for Tax Purposes Act (HRS Section 235-21) and not, as the
Taxpayer contends, the Multistate Tax Conpact. There is
however, no practical difference in results whether or not
the allocation and apportionnment is nade under either Act.

5. The Court further concludes the requirenent of
a separate accounting in this case is entirely proper and

val i d.



By its apportionnment and all ocation, the Taxpayer
woul d return to the State of Hawaii taxable incone of
$3,577,319 out of its total gross receipts of $28, 849, 668.

All of the Taxpayer’s business incone has been derived from
contracting activities performed wholly and entirely in this
State. As redeternmned and reconputed by the Director,
utilization of a separate accounting nethod woul d cause the
Taxpayer to return to the State of Hawaii taxable incone of

$6, 090,363, or an additional anmount of $2,045,560. By

conmpari son, the Taxpayer would return to the State of Hawaii
only 53.6% of its taxable incone. In light of the fact that
the Taxpayer’s contracting activities have been perforned
entirely and exclusively in the State of Hawaii and all of

its business income has thereby been generated from activities
entirely within this State, the Taxpayer’s return neither clearly
and accurately reflects its taxable income nor does it fairly
represent the extent of the Taxpayer’s activities in this
State. Clearly, in this case, the Taxpayer’'s income from all
sources in this State is properly segregable from incone, if
any, derived from sources outside the State as a result whereof
the total net incone realized by the Taxpayer nust be all ocated

entirely to sources within this State. See Montana Depart nent

of Revenue v. Anerican Snelting and Refining Conpany. 567

P.2d 901 (Mont. 1977). In light thereof, the Court is of
the opinion the Director has adequately met his burden of
showing to the satisfaction of this Court that a separate
accounting is entirely proper in the circunstances of this
case.

6. The additional inconme taxes herein assessed

are proper and valid assessnents.



7. Judgnent will be entered for the Director of
Taxat i on. The sum of $138,647.99 heretofore paid shall be,
and is hereby made, |awful governnent realizations.
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