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TAX INFORMATION RELEASE NO 90-3

RE: Inconme Taxation and Eligibility for Credits of an Individual Taxpayer
Whose Status Changes from Resident to Nonresident or from Nonresident
to Resident.

This Tax Information Release (TIR) summarizes sone of the Hawaii
Income Tax Laws which may affect individual taxpayers whose status changes
from resident to nonresident or from nonresident to resident during a
t axabl e year. These | aws include provisions to determ ne whether the
status of an individual changes from resident to nonresident or from
nonresident to resident; the taxation of the individual; and the
eligibility of the individual for incone tax credits. The Departnent urges
all taxpayers, however, to review the statutes and rules or to consult wth
their tax advisors as the summary provided in this TIR is issued solely as
a guide and is not intended to be conplete.

l. I N GENERAL

A A resident is taxed on incone fromall sources, both in this State and

outside the State. A nonresident, however, is taxed only on incone
from sources in the State.

Al of the incone of a resident, as defined in this TIR and the
law, is subject to the net inconme tax inposed by chapter 235, Hawaili
Revi sed Statutes (HRS). This includes incone received or derived from
property owned, personal services perforned, trade or business carried on,
and any and every other source both in the State and outside the State. If
the source of the incone is outside of the State and the incone is taxed by
another jurisdiction, a resident may be eligible for a credit under section
235-55, HRS, as discussed in Part |V of this TIR

In the case of a nonresident, as defined in this TIR and the | aw,
however, only the inconme from sources in the State is subject to the net
i ncone tax.

B. Nonr esi dents nust determ ne the sources of their incone.

The | aw regarding the sources of incone provides, generally, that
the source of inconme derived fromreal or tangible personal property is the
situs of the property; the source of income earned from intangi ble property
is the place of the owner’s domcile, unless the property has acquired a
busi ness situs el sewhere; the source of inconme fromcarrying on a trade or
busi ness is the place where the trade or business is carried on; and the
source of inconme from the performance of personal services is the place
where the services are perforned.
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C. The status of an individual as a resident or nonresident is deternined
by all the factual circunstances.

A resident is every individual domciled in the State and every
ot her individual whether or not domciled in the State or who resides in
the State. A nonresident is every individual other than a resident.

Domcile is the place of the individuals true, fixed, pernmanent
home and principal establishnent and to which place the individual has the
intention of returning whenever the individual is absent. It is the place
at which an individual has voluntarily fixed the habitation of hinself or
herself and famly, not for a nere special or tenporary purpose, but wth
the present intention of making a permanent honme. An individual’s domcile
may change where the individual: (1) has the specific intent to abandon
the old domcile; (2) has an intent to acquire a specific new domcile; and
(3) has an actual physical presence in the new domcile.

In addition to establishing residence by domcile, residence may
be established when an individual is in the State for other than a
tenporary or transitory purpose. There is a presunption that every
individual who is in the State nore than 200 days of the taxable year is in
the State for other than a tenporary or transitory purpose. This
presunption may be overcone by evidence satisfactory to the Departnent of
Taxation that the individual naintains a permanent place of abode outside
of the State and is in the State for a tenporary or transitory purpose.

The status of an individual as a resident or nonresident is
determned by all the factual circunstances. No single factor, such as an
individual’s oral declarations of intention or the marriage of a resident
and a nonresident, is controlling. Sone of the relevant factors include
the length of tine spent in the State; |easing, buying, negotiating for or
buil ding a honme; ownership of a notor vehicle; place of issuance of |icense
to drive a notor vehicle; place where the notor vehicle is registered,
pl ace of marriage; where the residence of one spouse is in issue, the place
of residence of the other spouse; residence of the famly of the
i ndi vidual; place of schools attended by the individual’s children; the
presence of bank accounts; club nmenberships; place of voting; place of
busi ness interests, profession, or enploynent; contributions to |ocal
charities; declarations regarding residence nmade to public authorities,
friends, relatives or enployers, or in docunents such as deeds, |eases
nort gages, contracts, and insurance policies; proposed place of burial or
acquisition of burial place for the individual or nenbers of the
individual’s famly; and the place to probate a wll.

An individual’s status as a resident or nonresident shall not
change solely because of the individual’s presence or absence in conpliance
with mlitary or naval orders of the United States, while engaged in
aviation or navigation, while a student at any institution of |earning, or
to discharge an enploynent obligation. Thus, a Hawaii resident who enters
the mlitary and does not change the individual’s permanent residence is
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subject to the Hawaii incone tax on the individual’s entire incone
regardl ess of the source of the incone.

A student from another state who attends school in Hawaii is not
a Hawaii resident unless the student establishes residence in Hawaii. Only
the income received or derived from sources wthin the State by the student
IS subject to the Hawaii inconme tax. Simlarly, when a Hawaii resident

decides to attend school in another state, no single factor, such as the
student being clainmed as a dependent when the student’s parents reside in
Hawaii, is controlling on the issue of whether the student remains a
resident of Hawaii .

. | NCOVE TAX TREATMENT OF | NDIVIDUALS WHOSE STATUS HAS CHANGED

In cases other than where joint returns are filed as described in
Part 111 of this TIR when an individual’s status changes from resident to
nonresident or from nonresident to resident during a taxable year, the
i ndi vidual shall be taxed on income from all sources while the individual
is a resident of the State and only upon incone received from sources
within the State while the individual is a nonresident. Thus, where an
i ndi vi dual establishes residence in the State on March 1 and earns wages
outside of the State attributable to the period before March 1, the wages
earned before March 1 are not subject to the Hawaii incone tax. If the
i ndi vi dual cannot determ ne whether inconme was received or derived during
the period of residence or nonresidence, then the individual’s taxable
incone from all sources shall be apportioned to the State based upon a
rati o of the nunber of days of residence to the total nunber of days in the
t axabl e year

Nonresidents are taxed on incone from sources in the State. If
the individual in the previous exanple earned wages from sources in the
State prior to establishing residence on March 1, those wages woul d be
subject to the Hawaii incone tax.

I ncone earned, or an expense incurred, in a certain period is
attributed to that period even though the inconme nmay be received or paid in
a different period and reportable for tax purposes by a cash-basis taxpayer
in such different period. If the taxpayer described in the first exanple
in this part received a paynent after March 1 for services perfornmed in a
prior taxable year when the taxpayer was a nonresident, that paynent would
not be subject to the Hawaii incone tax.

Wien an individual’s status changes from nonresident to resident
during a taxable year, the individual may take the full deduction for
personal exenptions for the individual, the individual’s spouse and
dependents and the full standard deduction on the Hawaii inconme tax
resident return if the individual does not item ze deductions.

For other specified deductions or if the individual item zes
deductions on Schedule A, however, special rules are applicable. First, a
deduction is not allowed if it can be tied to a specific investnent,
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property, or activity carried on outside of Hawaii or which results in

i ncone which is not subject to taxation by Hawaii. By way of exanple, this
includes inconme taxes paid to a state other than Hawaii on wages earned by
an individual in active duty service stationed in Hawaii and nortgage
interest connected with property |ocated outside of Hawaii

Second, a deduction is allowed if it is connected with income
arising in Hawaii and taxable to a nonresident under the Hawaii inconme tax
law. This includes deductions for ordinary and necessary expenses of
conducting a business and incone tax paid to Hawaili

Third, a deduction is allowed if it is connected with property,

other than property in two above, with a tax situs in Hawaii. This
i ncludes deductions for the real property tax on a residence located in
Hawai i, interest on a nortgage connected with property located in Hawaili

and casualty and theft |osses on nonbusiness property located in Hawaili
whi ch exceed the ceilings specified in the |aw

Fourth, if the deduction is not tied to a specific investnent,
property, or activity carried on outside Hawaii or which results in incone
not subject to taxation by Hawaii, and does not fall in either two or three
above, it is allowed only to the extent of the ratio of adjusted gross
incone attributable to Hawaii to the total adjusted gross incone
attributable to worldwi de sources. This includes deductions for nedica
expenses, personal interest, and contributions.

L1l FILING OF JONI RETURN BY A RESI DENT TAXPAYER AND NONRESI| DENT SPOUSE

Wen a joint return is filed by a resident and a nonresident
spouse, all of the incone of both spouses mnmust be included on the Hawali
incone tax return, regardless of the source of the incone, from the date
that the resident spouse establishes residence in the State. Incone tax
credits, including the credits discussed in Parts IV and V of this TIR
however, are available only to residents. Thus, only the resident spouse
may be eligible for those credits.

Wen a joint return is filed by persons who establish residence
in the State at different tines during the taxable year, all the incone of
bot h spouses nust be included on the Hawaii inconme tax return, regardless
of the source of the incone fromthe earliest date that a spouse first
establishes residence in the State.

V. CREDIT ALLOAED RESI DENTS FOR | NCOVE TAXES PAI D OTHER STATES AND
COUNTRI ES

Residents may receive credit against their Hawaii inconme tax for
incone taxes paid to another state, the District of Colunbia, a territory
or possession of the United States, a foreign country, or a politica
subdi vision of any of the foregoing, (hereinafter referred to collectively
as “other state”) on incone derived from sources outside Hawaii . (See
section 235-55, HRS) If the resident individual has filed a return and
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paid the tax to the other state before filing the Hawaii incone tax return,
the individual may claimthe credit at the tinme of filing the Hawaii return
or subsequently. The individual may request an extension of tinme for
filing the Hawaii return to file a return and pay the tax to the other
state before filing the Hawaii tax return. The individual who desires to
file the Hawaii return before filing a return and paying the tax to the
other state may pay the tax in full on the Hawaii return and claim a refund
subsequently for the anmount of the credit by filing an anended return or
with the permssion of the Director of Taxation, claima tentative credit
for the tax paid to the other state.

Resident individuals who claimthis credit are subject to the
requi renments of the inconme tax law, including the following: (1) the tax
paid to the other state nust be a net inconme tax; (2) the tax paid to the
ot her state nust be inposed on taxable incone derived or received from
sources outside Hawaii, as determ ned under Hawaii |aws, by the other
state; (3) the incone taxed must be for the sane taxable year as the year
for which the Hawaii credit is clained; (4) the tax paid to the other state
must be equally applicable to both residents and nonresidents of the other
state; and (5) the income taxed in the other state for which the Hawaili
credit is claimed nust be taxable income in Hawaii (e.g., pension incone
taxed in California is not taxed in Hawaii and no Hawaii credit may be
cl ai nmed) .

The Hawaii credit (1) is not allowed on income from intangible
personal property unless the property has acquired a business situs outside
of Hawaii; (2) does not apply if the resident individual becane a resident
of Hawaii after attaining the age of 65 and before July 1, 1976; (3) is not
allowed on any incone or tax which is or nmay be the subject of an
excl usion, exenption, or credit under the Internal Revenue Code; (4) is not
al l oned against penalties or interest; and (5) cannot reduce the Hawaili
incone tax below what it would have been had the individual been taxable
only on the income from property owned, services perfornmed, trade, or
busi ness carried on, and other sources in Hawaii. The resident individua
must file with the Hawaii tax return a copy of the tax return for the other
state and a receipt of paynent of the tax.

Nonresidents are not allowed a credit for taxes paid to other
states.

V. OrHER CREDI TS

Hawaii residents are eligible for credits on their individua
incone tax returns. Sonme of the credits that may be of the nost interest
to an individual whose status changes from resident to nonresident or from
nonresident to nonresident are briefly discussed in this TIR The tine
that nust be spent in the State to qualify for these credits, however, may
vary. To claim the food tax credit and the excise tax credit, an
i ndi vidual, anmong other things, nust be a resident and nust have physically
resided in the State for nore than 9 nonths during the taxable year. Thus,
a resident who is not in the State for nore than 9 nonths will not qualify
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for those credits. To claimthe general incone tax credit, an individual,
anong ot her things, nmust be a resident for at |east 9 nonths, regardl ess of
whet her or not the individual was physically in the State for 9 nonths. To
claimthe dependent care credit, the | ow incone household renter’s credit,
and the nedi cal services excise tax credit, an individual, anong other

t hi ngs, nust be a resident taxpayer.
ICHARD F. LE, .

Director of Taxation
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