DEPARTMENT OF TAXATI ON

Amendnents to Chapter 18-235
Hawai i Adm ni strative Rul es

June 29, 1998

SUVVARY
§18-235-38-06 i s anended.
A new 818-235-38-06. 04 is added.
A new 818-235-38-06. 05 is added.



§18-235-38-06

8§18-235-38-06 Apportionment of income for special
industries. The director finds that neither the
apportionnment fornula of section 235-29, HRS, nor the
separate accounting nmethod clearly or accurately
reflects the correct taxable incone in Hawaii of
t axpayers doing business within and without Hawaii in
the industries listed in the follow ng table.
Accordingly, inconme of these taxpayers shall be
apportioned under the nethods in the section listed
opposite the nanme of the industry in the follow ng
tabl e.

Special industry Section

Ar carriers 18- 235-38-06. 02
Construction contractors 18- 235- 38-06. 03
Ccean carriers 18- 235-38-06. 01
Publ i shi ng 18- 235- 38- 06. 05
Radi o broadcasti ng 18- 235- 38- 06. 04
Tel evi si on broadcasti ng 18- 235- 38- 06. 04

[Eff 9/3/94: am 3/11/96; am JUL 25, 1998 1 (Auth:
HRS §§231-3(9), 235-38, 235-118) (Inp: HRS §235- 38)



§18-235- 38-06. 04

8§18-235-38-06.04 Television and radio
broadcasting. (a) Wien a person in the business of
broadcasting fil mor radi o progranm ng, whether through
the public airwaves, by cable, direct or indirect
satellite transm ssion, or any other neans of
communi cation, either through a network (including
owned and affiliated stations) or through an
affiliated, unaffiliated, or independent television or
radi o broadcasting station, has incone from sources
both within and w thout Hawaii, the anmount of business
income fromsources within Hawaii shall be determ ned
pursuant to sections 235-21 to 235-39, HRS, or the
Mul tistate Tax Conpact (section 255-1, HRS), except as
nmodi fied by this section.

(b) For definitions, rules, and exanples for
det erm ni ng whet her inconme shall be classified as
busi ness or nonbusi ness i ncone, see sections 18-235-21-
01 to 18-235-21-04.

(c) In this section, unless the context clearly
requires otherw se:

"Film' or "film programm ng" neans any and al
per f or mances, events, or productions telecast on
tel evision, including news, sporting events, plays,
stories, or other literary, comrercial, educational, or
artistic works, through the use of video tape, disc, or
any other type of format or nmedi um

Each episode of a series of filns produced for
tel evision shall constitute a separate film
notw t hstanding that the series relates to the sane
princi pal subject and is produced during one or nore
tax peri ods.

"Quter-jurisdictional property" neans tangible
personal property, such as orbiting satellites,
undersea transm ssion cables, and the |like, that are
owned or rented by the taxpayer and used in the
busi ness of telecasting or broadcasting, but that are
not physically located in any particular state.
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"Radi 0" or "radi o progranmm ng" neans any and al
per f or mances, events, or productions that are broadcast
on radi o, including news, sporting events, plays,
stories, or other literary, comrercial, educational, or
artistic works, through the use of an audio tape, disc,
or any other format or nedium

Each epi sode of a series of radi o programm ng
produced for radi o broadcast shall constitute a
separate radi o progranmm ng notw t hstandi ng that the
series relates to the sanme principal subject and is
produced during one or nore tax periods.

"Rel ease" or "in release" neans the pl aci ng of
filmor radio programming into service. A filmor
radio programis placed into service when it is first
broadcast to the primary audi ence for which the program
was created. Thus, for exanple, a filmis placed in
service when it is first publicly telecast for
entertai nment, educational, comrercial, artistic, or
ot her purposes. Each episode of a television or radio
series is placed in service when it is first broadcast.
A programis not placed in service nerely because it is
conpleted and therefore is in a condition or state of
readi ness and availability for broadcast, or nerely
because it is previewed to prospective sponsors or
pur chasers.

"Rent" includes |icense fees or other paynents or
consi deration provided in exchange for the broadcast or
ot her use of filmor radi o progranmm ng.

"State" includes the District of Colunbia, the
Commonweal th of Puerto Rico, or any possession or
territory of the United States.

A "subscriber"” to a cable television systemis the
i ndi vi dual residence or other outlet which is the
ultimate reci pient of the transm ssion.

"Tel ecast"” or "broadcast" (sonetines used
i nterchangeably with respect to tel evision) neans the
transm ssion of television or radi o progranmm ng,
respectively, by an electronic or other signal
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conducted by radi o waves, m crowaves, wres, |ines,
coaxi al cabl es, wave guides, fiber optics, satellite
transm ssions, or by any other neans, directly or
indirectly to viewers or |isteners.

(d) The property factor shall be determned in
accordance wth sections 235-30 to 235-32, HRS, and the
rul es thereunder; the payroll factor in accordance with
sections 235-33 to 235-34, HRS, and the rules
t hereunder; and the sales factor in accordance with
sections 235-35 to 235-37, HRS, and the rules
t her eunder; except as nodified by this section.

(e) The following rules relate to the property
factor.

(1) The following rules apply with respect to the

property factor in general.

(A) In the case of rented studios, the net
annual rental rate shall include only
t he amount of the basic or flat rental
charge by the studio for the use of a
stage or other permanent equi pnment such
as sound recordi ng equi pnment and the
i ke; except that additional equipnment
rented fromother sources or fromthe
studi o not covered in the basic or flat
rental charge and used for one week or
| onger (even though rented on a
day-t o-day basis) shall be included.
Lunp-sum net rental paynents for a
peri od which enconpasses nore than a
single incone year shall be assigned
ratably over the rental period.

(B) No value or cost attributable to any
outer-jurisdictional and filmor radio
progranmm ng property shall be included
in the property factor.

(2) The following rules apply with respect to the

property factor denom nator.



(3)

(A)

(B)

(O
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Al'l real property and tangi bl e personal
property (other than
outer-jurisdictional and filmor radio
progranmm ng property), whether owned or
rented, that is used in the business
shall be included in the denom nator of
the property factor.

Audi o or video cassettes, discs, or
simlar nmedia containing filmor radio
programm ng and i ntended for sale or
rental by the taxpayer for hone view ng
or listening shall be included in the
property factor at their original cost.
To the extent that the taxpayer |icenses
or otherwi se permts others to

manuf acture or distribute cassettes,

di scs, or other nedia containing filmor
radi o programm ng for home view ng or
listening, the value of the cassettes,

di scs, or other nedia shall include the
license, royalty, or other fees received
by the taxpayer capitalized at a rate of
eight tinmes the gross receipts derived
therefromduring the inconme year.
Quter-jurisdictional and filmor radio
progranmm ng property shall be excl uded
fromthe denom nator of the property
factor.

The followng rules apply with respect to the
property factor nunerator.

(A)

Wth the exception of
outer-jurisdictional and filmor radio
progranm ng property, all real and

t angi bl e personal property owned or
rented by the taxpayer and used in
Hawaii during the tax period shall be
i ncluded in the nunerator of the
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property factor as set forth in section
18- 235- 30- 04.

(B) Quter-jurisdictional and filmor radio
progranmm ng property shall be excl uded
fromthe nunerator of the property
factor.

Example: XYZ Tel evision Co. has a total
value of all of its property everywhere of
$500, 000, 000, including a satellite valued at
$50, 000, 000 that was used to tel ecast programm ng
into Hawaii and $150, 000,000 in film property of
whi ch $1, 000, 000 worth was | ocated in Hawaii the
entire year. The total value of real and tangible
personal property, other than film progranmm ng
property, located in Hawaii for the entire incone
year was val ued at $2, 000, 000. The novabl e and
nobi | e property described in subparagraph
(e)(3)(A) has a value of $4,000,000. That
property was used in Hawaii for 100 days. The
property factor is determ ned as foll ows:

Val ue of property permanently in
Hawai i : $2, 000, 000

Val ue of nobile and novabl e property
(100/ 365 x $4, 000, 000): 1,095, 600

Total value of property to be included in
Hawaii's property factor nunerator w thout
apportionnent of outer-jurisdictional and

filmproperty: $3. 095, 600
Total value of property everywhere: $500, 000, 000
Less value of satellite: (50, 000, 000)
Less value of filmproperty: (150, 000, 000)

Total value of property to be used
i n denoni nat or: $300, 000, 000
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Property factor
($3, 095, 600/ $300, 000, 000) : . 0103

()

factor.

(1)

(2)

(9)

factor.

(1)

(2)

The followng rules relate to the payroll

The denom nator of the payroll factor shal

i nclude all conpensation, including residual
and profit participation paynents, paid to
enpl oyees during the incone year, including
that paid to directors, actors, newscasters,
and other talent in their status as

enpl oyees.

Wth respect to the payroll factor nunerator,
conpensation for all enployees shall be
attributed to the state or states as nay be
determ ned under sections 18-235-33-01 to 18-
235- 34-01.

The followng rules relate to the sales

The denom nator of the sales factor shal

include the total gross receipts derived by

the taxpayer fromtransactions and activity
in the regular course of its trade or

busi ness, except receipts excluded under

section 18-235-38-03.

The nunerator of the sales factor shal

include all gross receipts of the taxpayer

fromsources within Hawaii, including the
fol | ow ng.

(A) Goss receipts, including advertising
revenue, fromtelevision, film or radio
programming in release to or by a
tel evision station (independent or
unaffiliated) or network of stations for
broadcast shall be attributed to Hawaii
in the ratio (hereafter "audi ence
factor") that the audience for the
station (or owned and affiliated
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(B)

(O

stations in the case of networks)

| ocated in Hawaii bears to the

total audience for the station (or

owned and affiliated stations in

t he case of networks).

The audi ence factor for tel evision

or radi o programm ng shall be determ ned
by the ratio that the taxpayer's
in-state viewing (listening) audience
bears to its total viewing (listening)
audi ence. The audi ence factor shall be
determ ned either by reference to the
books and records of the taxpayer or by
reference to published rating
statistics, provided the nethod used by
t he taxpayer is consistently used from
year to year for this purpose and fairly
reflects the taxpayer's activity in
Hawai i .

G oss receipts fromfilmprogranmng in
release to or by a cable television
systemshall be attributed to Hawaii in
the ratio (hereafter "audi ence factor")
that the subscribers for such cable

tel evision systemlocated in Hawai i
bears to the total subscribers of such
cable television system |f the nunber
of subscribers cannot be accurately
determ ned fromthe books and records
mai nt ai ned by the taxpayer, the audi ence
factor ratio shall be determ ned on the
basis of the applicable year's
subscription statistics located in
publ i shed surveys, provided that the
source selected is consistently used
fromyear to year for that purpose.
Receipts fromthe sale, rental

Iicensing, or other disposition of audio
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or video cassettes, discs, or simlar
medi a i ntended for honme view ng or
listening shall be included in the sales
factor as provided in sections 235-36
and 235-37, HRS, and the rules

t hereunder. [Eff JUL 25, 1998 ]

(Auth: HRS §8231-3(9), 235-38, 235-118)
(Inp:  HRS §235-38)



§18-235-38-06. 05

8§18-235-38-06.05 Publishing. (a) Except as
specifically nodified in this section, when a person in
t he busi ness of publishing, selling, licensing, or
di stributing newspapers, nmagazi nes, periodicals, trade
journals, or other printed material has inconme from
sources both wthin and wthout Hawaii, the anount of
busi ness income fromsources within Hawaii fromthat
busi ness activity shall be determ ned pursuant to
sections 235-21 to 235-39, HRS, or the Multistate Tax
Conpact (section 255-1, HRS), except as nodified by
this section.

(b) In this section, unless the context clearly
requires otherw se:

"Quter-jurisdictional property" neans tangible
personal property, such as orbiting satellites,
undersea transm ssion cables, and the |like, that are
owned or rented by the taxpayer and used in the
busi ness of publishing, licensing, selling, or
otherwi se distributing printed material, but are not
physically located in any particul ar state.

"Print or printed material" includes the physical
enbodi nent or printed version of any thought or
expression, such as a play, story, article, colum, or
other literary, commercial, educational, artistic, or
other witten or printed work. The determ nation of
whether an itemis, or consists of, print or printed
mat eri al shall be nade without regard to its content.
Printed material may take the form of a book,
newspaper, magazi ne, periodical, trade journal, or any
other formof printed matter, and may be contai ned on
any medi um or property.

"Purchaser” and "subscriber" nean the individual,
resi dence, business, or other outlet which is the
ultimate or final recipient of the print or printed

material. Neither of these terns includes a whol esal er
or other distributor of print or printed material .
"Terrestrial facility" shall include any tel ephone

line, cable, fiber optic, mcrowave, earth station,
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satellite dish, antenna, or other relay system or
device that is used to receive, transmt, relay, or
carry any data, voice, inmage, or other information that
is transmtted fromor by any outer-jurisdictional
property to the ultimte recipient of the information.

(c) Business incone shall be apportioned using
the foll ow ng rules.

(1) The following rules relate to the property

factor.

(A) Al real property and tangi bl e persona
property, including outer-jurisdictional
property, whether owned or rented, that
are used in the business shall be
i ncluded in the denom nator of the
property factor.

(B) The following rules relate to the
property factor nunerator.

(1) Al real and tangible personal
property owned or rented by the
taxpayer and used in Hawaii during
the tax period shall be included in
t he nunerator of the property
factor.

(1i) CQuter-jurisdictional property owned
or rented by the taxpayer and used
in Hawaii during the tax period
shal |l be included in the nunerator
of the property factor in the ratio
that the value of the property
attributable to its use by the
taxpayer in business activities in
Hawaii bears to the total val ue of
the property attributable to its
use in the taxpayer's business
activities everywhere.

The val ue of outer-
jurisdictional property to be
attributed to the nunmerator of the
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(iii)

property factor of Hawaii shall be
determ ned by the ratio that the
nunber of uplinks and downl i nks
(sonetines referred to as "hal f-
circuits") that were used during
the tax period to transmt from
Hawaii and to receive in Hawaii any
data, voice, inmage, or other
information bears to the total
nunmber of uplinks and downli nks, or
hal f-circuits, that the taxpayer
used for transm ssions everywhere.

I f information regarding
uplink and downlink or half-circuit
usage is not available, or if that
measurenent of activity is not
applicable to the type of outer-
jurisdictional property used by the
t axpayer, the value of such
property to be attributed to the
numer at or of the property factor of
Hawaii shall be determ ned by the
ratio that the anount of tine (in
terms of hours and m nutes of use),
or any ot her neasurenent of use of
outer-jurisdictional property that
was used during the tax period to
transmt fromHawaii and to receive
in Hawaii any data, voice, inmage,
or other information, bears to the
total anmount of time or other
measur enent of use that was used
for transm ssions everywhere.
Quter-jurisdictional property shal
be considered to have been used by
t he taxpayer in its business
activities wthin Hawaii when that
property, wherever |ocated, is
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enpl oyed by the taxpayer in any
manner in the publishing, sale,
licensing, or other distribution of
books, newspapers, nagazi nes, or
other printed material and any
data, voice, image, or other
information is transmtted to or
from Hawai i either through an earth
station or terrestrial facility

| ocated in Hawaii .

Example: One exanple of the use of
outer-jurisdictional property is where
t he taxpayer either owns its own
communi cations satellite or |eases the
use of uplinks, downlinks, circuits, or
time on a communi cations satellite for
t he purpose of sending nessages to its
newspaper printing facilities or
enpl oyees in a state. The state or
states in which any printing facility
that receives the satellite
communi cations is |ocated and the state
from whi ch the communi cations were sent,
under this section, would apportion the
cost of the owned or rented satellite to
their respective property factors based
upon the ratio of the in-state use of
the satellite to its total usage
ever ywher e.

Assune that ABC Newspaper Co. owns
a total of $400, 000,000 of property
everywhere and that, in addition, it
owns and operates a communi cati on
satellite for the purpose of sending
news articles to its printing plant in
Hawai i, as well as for comunicating
with its printing plants and facilities
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or news bureaus, enployees, and agents
| ocated in other states and throughout
the world. Also assune that the total
value of its real and tangi bl e persona
property that was permanently | ocated in
Hawaii for the entire incone year was
val ued at $3, 000, 000. Assume al so that
the total original cost of the satellite
is $100, 000,000 for the tax period and
that of the 10,000 uplinks and downli nks
of satellite transm ssions used by the
taxpayer during the tax period, 200 or 2
per cent are attributable to satellite
communi cations received in and sent from
Hawaii. Assunme further that the
conpany's nobile property has an
original cost of $4,000,000 and was used
in Hawaii for 95 days.

The property factor is determ ned
as follows:

Val ue of property pernanently

in Hawaii : $3, 000, 000
Val ue of nobile property

(95/365 x $4, 000, 000): $1, 041, 096
Val ue of satellite property used

in-state (.02 x $100, 000, 000) : $2, 000, 000
Total value of property attributable

to state: $6, 041, 096
Property factor

($6, 041, 096/ $500, 000, 000) 0. 012082

(2) The payroll factor shall be determned in
accordance wth sections 235-33 and 235- 34,
HRS, and the rules interpreting those
sections.
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The followng rules apply with respect to the
sal es factor.

(A)

(B)

The denom nator of the sales factor
shall include the total gross receipts
derived by the taxpayer from
transactions and activity in the regul ar
course of its trade or business, except
recei pts that may be excluded under
sections 18-235-35-01 to 18-235-36-02,
section 18-235-38-03, or subparagraph
(B)

The nunerator of the sales factor shal

include all gross receipts of the

t axpayer from sources within Hawaii,

including, but not limted to, the

fol | ow ng.

(i) Goss receipts derived fromthe
sal e of tangi bl e personal property,
including printed materi al s,
delivered or shipped to a purchaser
or a subscriber in Hawaii .

(11) Except as provided in clause

(c)(3)(B)(iii), gross receipts
derived from advertising and the
sale, rental, or other use of the

t axpayer's custoner |ists or any
portion of themshall be attributed
to Hawaii as determ ned by the
taxpayer's “circulation factor”
during the tax period. The
circulation factor shall be

determ ned for each individua
publication by the taxpayer of
printed material containing
advertising, and shall be equal to
the ratio that the taxpayer's in-
state circulation to purchasers and
subscribers of its printed materi al
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(iii)

bears to its total circulation to
pur chasers and subscri bers
ever ywher e.

The circulation factor for an
i ndi vi dual publication shall be
determ ned by reference to the
rating statistics as reflected in
such sources as Audit Bureau of
Circul ations or other conparable
sources, provided that the source
selected is consistently used from
year to year for this purpose. |If
none of the foregoing sources are
avai l able, or, if avail able, none
is in formor content sufficient
for these purposes, then the
circulation factor shall be
determ ned fromthe taxpayer's
books and records.
Wen specific itens of
advertisenents can be shown, upon
cl ear and convincing evidence, to
have been distributed solely to a
limted regional or |ocal
geographic area in which Hawaii is
| ocated, the taxpayer may petition,
or the departnment may require, that
a portion of such receipts be
attributed to the sales factor
numer at or of Hawaii on the basis of
a regional or |ocal geographic area
circulation factor and not upon the
basis of the circulation factor as
provided in clause (c)(3)(B)(ii).
This attribution shall be based
upon the ratio that the taxpayer's
circulation to purchasers and
subscri bers |l ocated in Hawaii of
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the printed material containing
specific itens of advertising bears
toits total circulation of the
printed material to purchasers and
subscribers | ocated within that

regi onal or |ocal geographic area.
This alternative attribution nethod
shall be permtted only upon the
condition that these receipts are
not doubl e counted or otherw se

i ncluded in the nunerator of any

ot her state.

| f the purchaser or subscriber is
the United States Governnment or the
taxpayer is not taxable in a State,
the gross receipts from al

sources, including the receipts
fromthe sale of printed materi al,
fromadvertising, and fromthe
sale, rental, or other use of the

t axpayer's customer lists, or any
portion of themthat woul d have
been attributed by the circul ation
factor to the nunerator of the
sales factor for that State, shal
be included in the nunerator of the
sales factor of Hawaii if the
printed material or other property
is shipped froman office, store,
war ehouse, factory, or other place
of storage or business in Hawaii .

rerf JUL 25,1998 1 (auth:  HRs

§§231-3(9), 235-38, 235-118) (I np:
HRS §235- 38)



Departnent of Taxation

Amendnents to chapter 18-235, Hawaii
Adm ni strative Rules (HAR), on the summary page, dated
June 29, 1998, were adopted on June 29, 1998, after
public notice was published in the Honol ulu Adverti ser,
the Honolulu Star Bulletin, the Garden Island, the Mau
News, and the Hawaii Tribune-Herald on May 29, 1998.

These anmendnents shall take effect ten days after
filing wth the Ofice of the Lieutenant Governor.
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