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§18-237-16.5-01

8§18-237-16.5-01 Definitions. For purposes of
sections 18-237-16.5-02 to 18-237-16.5-07, unless the
context otherw se requires:

“Lease” neans the rental of real property under an
instrunment in witing by which one conveys real
property for a specified termand for a specified
consi deration, and includes the witten extension or
renegotiation of a | ease, and any hol dover tenancy.

“Lessee” neans one who holds real property under a
| ease, and includes a sublessee. A |essee or subl essee
i ncl udes a subl essor subject to both the tax and
appl i cabl e deduction under section 237-16.5, HRS,
provided real property or space is conveyed by a
subl ease.

“Lessor” nmeans one who conveys real property by a
| ease, and includes a sublessor. A |essor does not
i nclude a person who is not subject to the taxes
i nposed by chapter 237, HRS, or a person whose gross
proceeds or gross incone fromleasing the real property
or space is not taxable under chapter 237, HRS.

Example 1: L |eases uninproved Hawaii real
property X to A. A then subl eases real property X and
A's inprovenents (e.g., Building Y) to B. Finally, B
subl eases real property X and Building Y to C. Assune
that L, A and B are taxabl e under chapter 237, HRS, on
their respective rental inconme fromreal property X and
Building Y. L, A and B are lessors. A B, and C are
| essees.

“Personal services” nmeans services that are
unrel ated to the “operation of the property” (as the
termis defined in section 514A-3, HRS) such as
secretarial services, nessenger services, and
receptioni st services because the services directly
benefit the |l essee’s real property or space rather than
the comon el enents of the real property or space.

“Real property or space” neans the area actually
rented and used by the Lessee, including conmon
el ements as defined in section 514A-3, HRS. Real
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property or space does not include the use of tangible
personal property or the bundling of “personal
services,” or both; such itens instead being subject to
tax on ot her business as provided in section 237-
13(10), HRS. If a sublease does not specifically

i nclude the use of tangi ble personal property or the
recei pt of personal services, it is presuned that the
subl essor is subject to the tax and is allowed the

subl ease deduction under section 237-16.5, HRS. If it
is determned that the real property or space includes
tangi bl e personal property or the bundling of personal
services or both, the real property or space shal

i nstead be subject to tax on other business under
section 237-13(10), HRS, unless the sublessor conplies
W th section 18-237-16.5-07 by providing proof
satisfactory to the departnent of taxation of the
portion subject to the tax and subl ease deducti on under
section 237-16.5, HRS.

Example 2: Assune the sane facts as Exanple 1
above except that sublessor B subl eases real property X
and Building Yto C and the witten sublease to C does
not specifically include the use of tangible personal
property by C or the recei pt of personal services by C
Bis presuned to be subject to tax under section 237-
16.5, HRS, and qualifies for the subl ease deducti on.
| f the departnent of taxation; however, |ater
determ nes that the “subl ease” includes the use of
tangi bl e personal property or receipt of personal
services or both, all of B s incone will be subject to
tax on ot her business under section 237-13(10), HRS,
unl ess B conplies with section 18-237-16.5-07 by
provi di ng proof satisfactory to the departnent of
taxation of the portion which is subject to tax under
section 237-16.5, HRS, and qualifies for the subl ease
deduction. The remaining portion of the gross incone
attributable to tangi bl e personal property, personal
services, or both shall be subject to tax on other
busi ness under 237-13(10), HRS.
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“Subl ease” includes the rental of real property
which is held under a lease and is nade in a witten
docunent by which one conveys real property for a
specified termand for a specified consideration. A
subl ease includes the witten extension or
renegoti ation of a subl ease, any hol dover tenancy under
the witten sublease, multiple subl eases of portions of
the real property, and any nunber of successive
subl eases of the sane real property or portions
t her eof .

“Subl essee” neans one who holds real property
under a subl ease.

“Subl essor” neans one who conveys real property by
subl ease under a | ease. A sublessor includes a | essee
subject to both the tax and applicabl e deduction as
det erm ned under section 237-16.5, HRS, provided a

subl ease is conveyed. [Eff OCT 01, 1998 ]  (Auth:

HRS §8231-3(9), 237-8) (Inp: HRS §237-16.5)
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818-237-16.5-02 Tax on written real property
leases; deduction allowed. (a) Section 237-16.5, HRS,
i nposes the general excise tax at the rate of four per
cent upon the gross proceeds or gross incone received
or derived fromthe business of |easing real property
in the State. A Lessee who subl eases real property
under a subl ease shall be allowed a deduction fromthe
anount of gross proceeds or gross incone received from
t he Subl essee under section 237-16.5, HRS, and sections
18-237-16.5-03 to 18-237-16.5-06. 1In no case shall the
anmount of the deduction exceed the total anount
received fromthe sublease of the real property.

Example 3: Lessor L leases its building to | essee
A, who does not subl ease the building or any portion of
the building. A is subject to the tax under section
237-16.5, HRS, but is not allowed the subl ease
deduction because there is no subl ease.

(b) The requirenents for the subl ease deduction

are as foll ows:

(1) The Lessor nust submt to the Lessee, a
certificate that certifies that the Lessor is
i censed and taxabl e under the general excise
tax | aw

(2) The Lessee nust be |licensed and taxabl e under
t he general excise tax |aw

(3) The Lessee nust report the amount paid to the
Lessor, the anopunt of the subl ease deducti on,
and the nane and general excise tax nunber of
the Lessor on the Lessee’ s general excise tax
return in lieu of filing a copy of the
certificate with the general excise tax
return;

(4) The Lessee’s subl ease deduction is |imted to
| eases and subleases in witing and rel ated
to the sane real property or space; and

(5) The Lessee nust conpute the allocations
required by section 18-237-16.5-04 and
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section 18-237-16.5-05 with no all owances for changes

during the specified termof the subl ease, provided
that this requirenent shall not apply to a |ease with
terms that vary in the amount of periodic rent due,
including a percentage lease with fixed mninmnumrent, a
percentage |lease with no mninmumrent, a conbination
percentage | ease wth fixed mninmumrent or percentage
| eases with no mninmumrent, whichever anount is
hi gher, or a graduated or step-up |ease.

(c) The formof the certificate shall be
prescribed by the departnent of taxation.

(d) The absence of the certificate shall give
rise to the presunption that the Lessee is not all owed

t he subl ease deduction. [Eff OCT 01, 1998 ]  (Auth:
HRS 8§8231-3(9), 237-8) (Ilnmp: HRS 8§237-16.5)
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8§18-237-16.5-03 Deduction for sublease of real
property or space. (a) Ceneral Rule. A Lessee who
subl eases real property or space shall be allowed a
deduction fromthe anount of gross proceeds or gross
i nconme received fromthe Subl essee. The deduction
shall be the total anobunt paid by the Lessee to the
Lessor, subject to the requirenents and all ocations
provi ded under section 237-16.5, HRS, and sections 18-
237-16.5-03 to 18-237-16.5-06, at the maxi mum al | owabl e
rate. The allowable rate to be used in conputing the
deduction is as follows:

(1) For gross proceeds or gross incone paid in

t he nonths of October, Novenber, and
Decenber, 1998, 0.125;

(2) In calendar year 1999, 0. 25;

(3) In calendar year 2000, 0.375;

(4) In calendar year 2001, O0.50;

(5) In calendar year 2002, O0.625;

(6) In calendar year 2003, 0.75; and

(7) In calendar year 2004, and thereafter, 0.875.

Example 4: Lessor L |eases real property Xto
| essee A for $1,000 a year and | essee A subl eases the
sane real property X under a witten sublease to
subl essee B for $2,500 a year. B subleases the sane
real property to “sub-subl essee” C for $2,500 a year.

A’ s deduction would be $1,000 nultiplied by the maxi num
allowable rate listed above. Using a maxi num al | owabl e
rate of 0.875 (or 87.5 per cent), A s deduction would
be $875 ($1,000 x 0.875). A would be subject to a
general excise tax of $65 (($2,500 - $875) x 4 per cent
tax rate).

B's deduction would be $2,187.50 ($2,500 x 0.875). B
woul d be subject to a general excise tax of $12.50
(($2,500 - $2,187.50) x 4 per cent tax rate).
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L woul d be subject to a general excise tax of $40
($1,000 x 4 per cent tax rate).

(b) Percentage | eases. \Were real property or
space is | eased under a percentage |ease, the anmount of
gross proceeds or gross inconme received by the Lessor
will vary fromperiod to period because the anmount paid
by the Lessee to the Lessor is based upon a percentage
of the gross sales or net profits of the Lessee’s
busi ness. There may be a stipulated m ni nrum | ease
anount. A percentage | ease includes a percentage | ease
with a fixed mnimum | ease anount, a percentage | ease
Wi th no mnimum | ease anount, and a conbination
percentage | ease wwth a fixed m nimum | ease anount or
percentage | ease with no m ni num | ease anount,
whi chever is higher.

Example 5: Assune the sane facts as Exanple 4
above except that A subleases to B for $2,500 and 10
per cent of Cs sales. B subleases to C for $2,500 and
20 per cent of Cs sales. If Cs sales for the period
were $4, 000, the percentage of sales would be $400
(%$4,000 x 10 per cent) which would be added to the
$2,500 fixed mninmum | ease paynent. $2,900 ($2,500 +
$400) woul d be paid by Bto A and reported by A
Assumi ng a maxi num al |l onabl e rate of 87.5 per cent, A's
deducti on would be $875 ($1,000 x 87.5 per cent). A
woul d be subject to a general excise tax of $81
(($2,900 - $875) x 4 per cent tax rate).

Because C s sales for the period are $4, 000, the
percent age of sales would be $800 ($4,000 x 20 per
cent) which is added to the $2,500 fixed m ni mum | ease
paynent paid by Cto B. $3,300 (%$2,500 + $800) would
be reported by B. B’ s deduction would be $2,537.50
($2,900 x 87.5 per cent). B would be subject to a
general excise tax of $30.50 (($3,300 - $2,537.50) x 4
per cent tax rate).
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L woul d be subject to a general excise tax of $40
($1,000 X 4 per cent tax rate).

Example 6: Assune the sane facts as Exanple 4
above except that A subleases to B for 10 per cent of
Cs sales with no fixed | ease paynent. B subleases to C
for 20 per cent of Cs sales wth no fixed | ease
paynent. |If C s sales for the period were $20, 000, the
per cent age of sal es would be $2,000 ($20,000 x 10 per
cent) which would be paid by Bto A and reported by A
Assumi ng a maxi num al | onabl e rate of 87.5 per cent, A's
deducti on would be $875 ($1,000 x 87.5 per cent). A
woul d be subject to a general excise tax of $45
(($2,000 - $875) x 4 per cent tax rate).

Because C' s sales for the period are $20, 000, the

per cent age of sal es would be $4, 000 ($20,000 x 20 per
cent) which would be paid by Cto B and reported by B.
B's deduction would be $1,750 ($2,000 x 87.5 per cent).
B woul d be subject to a general excise tax of $90
(($4,000 - $1,750) x 4 per cent tax rate).

L woul d be subject to a general excise tax of $40

($1,000 X 4 per cent tax rate). [Eff OCT 01, 1998 ]
(Auth: HRS 8§8231-3(9), 237-8) (Ilnmp: HRS §237-16.5)
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8§18-237-16.5-04 Allocation — sublease of less
than one hundred per cent of the real property or
space. (a) |If the Lessee subl eases |ess than one
hundred per cent of the real property or space that was
| eased fromthe Lessor, the Lessee shall allocate the
total amount of gross proceeds or gross incone paid by
the Lessee for that real property or space based upon
t he percentage of real property or space subl eased, or
the fair rental value as determined by the factors in
section 18-237-16.5-06. The director of taxation may
redeterm ne the anount of the Lessee’s deduction under
section 237-16.5(d), HRS, if the director finds that
the basis for the allocation is not reasonable or that
redetermnation i s necessary to prevent the avoi dance
of taxes. The total anpunt allocated by the Lessee to
all subl eases shall not exceed the total anmount of
gross proceeds paid by the Lessee to the Lessor.

(b) The Lessee’s allocation my be based upon the
percentage of the real property or space subl eased by
the Lessee when it is reasonabl e under the
ci rcunst ances.

(1) The percentage of real property or space
subl eased by the Lessee shall be nmultiplied
by the anmount of gross proceeds or gross
income paid by the Lessee to the Lessor for
the real property or space.

(2) The product of the preceding nultiplication
shal | be deducted by the Lessee fromthe
anount of gross proceeds or gross inconme
received for subleasing the real property or
space.

Example 7: Lessor L |eases real property XYZ,
which is divided into spaces X, Y, and Z, to | essee A
for $20,000 (space X at $10,000 + space Y at $5,000 +
space Z at $5,000). Lessee A subl eases |ess than one
hundred percent of Spaces X (50 per cent) and Y (40 per
cent). |If reasonable under the circunstances, Lessee A
may al |l ocate the $20,000 paid to Lessor L and conpute
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its tax in the foll ow ng manner.

Space X
Step (1) A subl eases fifty per cent of Space X
for $7,000. The percentage of Space X
subl eased (50 per cent) nultiplied by
t he amount of rent paid by Ato L for
Space X ($10,000) is $5, 000.

St ep (2) Assum ng a maxi mum al | owabl e rate of
0.875, A s deduction would be $4, 375
($5,000 x 87.5 per cent). A would be
subj ect to a general excise tax of $105
(($7,000 - $4,375) x 4 per cent tax
rate) on the inconme from subl easi ng
fifty per cent of Space X

Space Y
Step (1) A subl eases forty per cent of Space Y
for $3,000. The percentage of Space Y
subl eased (40 per cent) nultiplied by
t he amount of rent paid by Ato L for
Space Y ($5,000) is $2,000.

St ep (2) Assum ng a maxi mum al | owabl e rate of
0.875, A s deduction would be $1, 750
($2,000 x 87.5 per cent). A would be
subj ect to a general excise tax of $50
(($3,000 - $1,750) x 4 per cent tax
rate) on the inconme received from
subl easing forty per cent of Space Y.

L would be subject to a general excise tax of $800
($20,000 x 4 per cent tax rate).

(c) The Lessee’s allocation shall be based upon
fair rental value as determ ned by the factors in
section 236-16.5-06 if an allocation based upon the
percentage of the real property or space subleased is
not reasonabl e under the circunstances.

(1) A ratio whose nunerator is the fair renta
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val ue of the real property or space subl eased
by the Lessee and whose denomi nator is the
fair rental value of all the real property or
space | eased by the Lessee shall be

mul tiplied by the anmount of gross proceeds or
gross incone paid by the Lessee to the Lessor
for the real property or space.

(2) The product of the preceding nultiplication
shal | be deducted by the Lessee fromthe
anount of gross proceeds or gross inconme
received for subleasing the real property or
space.

Example 8- Lessor L |eases real property Y to
| essee A for $5,000 a nonth. Y consists of ground
floor retail real property (which has a fair rental
val ue of $7,500) and upper floor office real property
(which has a fair rental value of $2,500) equal in size
to the ground floor retail real property. Lessee A
subl eases only the upper floor office real property to
subl essee B for $2,500 a nont h.

Step (1) The property subl eased represents twenty
five per cent of the fair rental value
of real property Y ($2,500 divided by
($2,500 + $7,500)). A's deduction is
$1, 250 (25 per cent nultiplied by $5,000
(the gross inconme paid to L for rea

property Y)).

Step (2) Assum ng a maxi mum al | owabl e rate of
0.875, A s deduction would be $1,093.75
(%$1,250 x 87.5 per cent). A would be
subject to a general excise tax of
$56. 25 ((%$2,500 - $1,093.75) x 4 per
cent tax rate).

L woul d be subject to a general excise tax of $200

($5,000 x 4 per cent tax rate). [Eff OCT 01, 1998]

(Auth: HRS §8231-3(9), 237-8) (Inp: HRS §237-16.5)
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8§18-237-16.5-05 Allocation — Various real
property or space with different rental values;
sublease of one hundred per cent of the real property
or space. |If the Lessee |eases fromthe Lessor various
real property or space which has different rental
val ues and the Lessee subl eases the real property or
space, the Lessee shall allocate the total anmount of
gross proceeds or gross incone paid by the Lessee for
all real property or space based upon the percentage of
real property or space |eased, or if not reasonable,
the fair rental value as determ ned by factors in
section 237-16.5-06 for each real property or space
before the Lessee may conpute the deduction under
section 237-16.5(g), HRS.

Example 9: Lessor L |eases real property XYZ,
which is divided into spaces X, Y, and Z, to |l essee A
for $10,000. Space X is fifty per cent of the entire
real property and spaces Y and Z account for twenty-
five per cent each of the real property. Lessee A
al l ocates the gross proceeds paid to L based upon the
per cent age of space |eased as follows: Space X
($5,000), Space Y ($2,500), and Space Z ($2,500).

(erf OCT 01, 1998 | (auth:  HRS §8231-3(9), 237-8)
(1np:  HRS §237- 16. 5)
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8§18-237-16.5-06 Allocation based upon fair rental
value. (a) The Lessee, in addition to the size,
quality and location of the real property or space,
shal |l consider the follow ng factors when an allocation
under section 18-237-16.5-04 or section 18-237-16.5-05
is required and the allocation based upon the
percentage of the real property or space subleased is
not reasonabl e under the circunstances.

(1) Factors for vacant | and.

(A) Current rents paid and asked for
conpar abl e vacant lands in the sane area
as of the date when the lease is
execut ed; and

(B) The witten opinion of a person
know edgeabl e about rental values for
vacant lands, including a real estate
apprai ser certified under chapter 466K
HRS, or real estate broker |icensed
under chapter 467, HRS, with a know edge
of rental values for vacant | ands.

(2) Factors for apartnent, hotel, and simlar
residential property.

(A)  Nunber and size of the roons planned to
be | eased, quality and condition of the
bui | di ng, exi stence of special services
or facilities, and the influence of such
anenities as a desirable view

(B) Current rents paid and asked for
conpar abl e apartnent, hotel, or simlar
residential property in the sane area as
of the date when the | ease is executed;
and

(C© The witten opinion of a person
know edgeabl e about rental values for
appl i cabl e apartnent, hotel, or
residential property, including a real
estate appraiser certified under chapter
466K, HRS, or real estate broker



§18-237-16. 5-06

properly |icensed under chapter 467,
HRS, with a know edge of rental val ues
for the applicable apartnent, hotel, or
residential property.
(3) Factors for store, office, and ot her
commerci al property.

(A) For aretail store, consider sales
vol une, existence of nearby conpetition,
and the availability of public
transportation and parking facilities;

(B) Current rents paid and asked for
conparabl e stores, offices, or other
commercial properties in the sane area
as of the date when the lease is
execut ed; and

(C© The witten opinion of a person
know edgeabl e about rental values for
applicable store, office, and comrerci al
property, including a real estate
apprai ser certified under chapter 466K
HRS, or real estate broker properly
I i censed under chapter 467, HRS, with a
know edge of rental values for the
applicable store, office, and ot her
commerci al property.

(4) Factors for mning, manufacturing, and other

i ndustrial property.

(A) Goss and net area, ceiling height,
physi cal condition of the real property,
availability of parking, |oading and
ot her service areas, access to
transportation facilities, and the | abor
mar ket in the area;

(B) Current rents paid and asked for
conpar abl e m ni ng, manufacturing, and
ot her comrercial properties in the sane
area as of the date when the lease is
execut ed; and
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(C© The witten opinion of a person
know edgeabl e about rental val ues for
appl i cabl e m ni ng, manufacture, and
other industrial properties, including a
real estate appraiser certified under
chapter 466K, HRS, or real estate broker
i censed under chapter 467, HRS, with a
knowl edge of rental values for m ning,
manuf act uring, and ot her industrial
property.

(5) Factors for farnms and ranches.

(A) For a farm kinds of crops for which the
land is suitable, and the probable
yi el d.

(B) Current rents paid and asked for
conparabl e farns and ranches in the sane
area as of the date when the lease is
execut ed; and

(C© The witten opinion of a person
know edgeabl e about rental val ues for
appl i cable farns and ranches, including
a real estate appraiser certified under
chapter 466K, HRS, or real estate broker
properly licensed under chapter 467,

HRS, with a know edge of rental val ues
for farnms and ranches.

(b) This listing of factors is not exclusive. |If
these factors do not result in a reasonable allocation
of the gross proceeds or gross incone paid by the
Lessee, the Lessee may use or the departnment of
taxation may require the use of other factors.

(erf OCT 01, 1998 (auth:  HRS §8231-3(9), 237-8)
(1np:  HRS §237-16. 5)
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818-237-16.5-07 Burden of proof on the taxpayer.
The taxpayer has the burden of providing evidence
satisfactory to the departnment of taxation that the
taxpayer qualifies to be taxed under section 237-16.5,
HRS, instead of section 237-13(10), HRS. |If the
taxpayer qualifies to be taxed under section 237-16.5,
HRS, the taxpayer has the burden of providing evidence
satisfactory to the departnent that the taxpayer
qualifies for the deduction for the subl ease of the

real property or space. [Eff OCT 01, 1998] (Aut h:

HRS §8231-3(9), 237-8) (Inp: HRS §237-16.5)
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