

STATE OF HAWAII

MULTI-LEVEL MARKETING COMPANY EXCISE TAX AGREEMENT
THIS AGREEMENT is effective as of _______________________ by and between the Department of Taxation, State of Hawaii (hereinafter “State”), and [COMPANY], a [STATE OF INCORPORATION] corporation (hereinafter “Company”), whose business address and taxpayer identification number are as follows: [ADDRESS]; [TAXPAYER ID NUMBER].  


RECITALS
This Agreement is made and entered into with reference to the following facts:

WHEREAS, section 237-9, Hawaii Revised Statutes (HRS), as amended by Act 143, Session Laws of Hawaii 1998, provides that the Director may permit a person engaged in network marketing, multi-level marketing, or other similar business to obtain the license required under section 237-9 HRS, for purposes of becoming a tax collection agent on behalf of its direct sellers as defined in section 237-9, HRS; and

WHEREAS, the Company desires to enter into an agreement with the State to act as a tax collection agent on behalf of its direct sellers as provided for by section 237-9, HRS; and 

WHEREAS, the State desires to enter into an agreement with the Company as provided for by section 237-9, HRS.

NOW, THEREFORE, in consideration of the mutual covenants, conditions and agreements set forth herein, the Company and the State, each of them, hereby agree as follows:

1.
DEFINITIONS.
a.
Consumer Product.  Pursuant to section 237-9, HRS, “consumer product” shall include tangible consumer products and intangible consumer services.

b.
Direct Seller.  Pursuant to section 237-9, HRS, “direct seller” means any person who is engaged in the trade or business of selling (or soliciting the sale of) consumer products in the State of Hawaii: 

(1)
To any buyer on a buy-sell basis, a deposit-commission basis, or any similar basis, that the director prescribes by rule adopted pursuant to chapter 91, HRS, for resale other than in a permanent retail establishment; 

(2) Other than in a permanent retail establishment; provided that:

i.
Substantially all the remuneration (whether or not paid in cash) for the sale of consumer products is directly related to sales or other output rather than to the number of hours worked; and 

ii.
The sales of consumer products by the person are performed pursuant to a written contract that provides that the person will not be treated as an employee with respect to those sales for federal or state tax purposes.  

“Direct seller” includes individuals who realize remuneration dependent on the productivity of other individuals in the marketing arrangement.

c.
Network Marketing or Multi-level Marketing.  Pursuant to section 237-9, HRS, “network marketing” or “multi-level marketing” means a marketing arrangement in which consumer products are distributed and sold to or through direct sellers.

2.
DUTIES OF THE COMPANY.
a.
Report, Collect and Pay Over General Excise and Use Taxes.  The Company agrees to report, collect, and pay over the general excise and use taxes due under chapters 237 and 238, HRS, to the State on behalf of the Company’s direct sellers.   The Company’s direct sellers shall then be deemed licensed under chapter 237, HRS; provided that the licensure shall apply solely to the business activity conducted directly through the Company’s marketing agreement with its direct sellers.

b.
Calculation of General Excise and Use Taxes.  The Company further agrees to assume responsibility for the collection of general excise taxes imposed on sales of consumer products ordered by its direct sellers within the State of Hawaii based upon the suggested retail price in the Company’s price list, and use taxes imposed on the importation of such products based upon the purchase price paid by the direct seller to the Company.  The Company shall also be responsible for collecting the general excise tax on payments that it makes to its direct sellers such as bonuses and commissions earned in Hawaii.

(1) Adjustments to Applicable General Excise and Use Taxes.  The actual computation of the general excise and use taxes may take the following adjustments into consideration:

i. Retail price higher than suggested retail price;

ii. Retail price lower than suggested retail price;

iii. Direct seller delivers outside of the State of Hawaii;

iv. Direct seller does not resell but consumes merchandise;

v. Direct seller makes a tax-exempt sale (the Company must maintain documentation to substantiate exemption or deduction);

vi. Direct seller is erroneously charged tax by Company; 

vii. Direct seller or retail customer returns merchandise to the Company;
viii. Bonuses and commissions paid to consultants outside the State of Hawaii that were subject to the general excise tax; or

ix. Bonuses and commissions paid to consultants inside the State of Hawaii that have not been subject to the general excise tax.
(2)
Filing of Adjustments.  Any adjustments to the general excise and use taxes shall be reflected in the Company’s excise tax return remitted to the State.

c.
Method for Calculating Taxes.  All taxes shall be calculated and remitted on the basis of the place of delivery of the sale.  The Company agrees to make its best effort to determine the actual location or state tax jurisdiction of the ultimate retail sale.

d.
Notification.  The Company agrees to notify all of its direct sellers making sales in the State of Hawaii that the Company has been designated to obtain a license to collect, report, and pay over the tax imposed by chapters 237 and 238, HRS, on behalf of its direct sellers solely for the direct sellers’ business activity conducted directly through the Company’s marketing agreement with its direct sellers.

e.
Nexus.  Provided the Company is not engaged in any activity that would establish nexus, the Company agrees to be licensed with the State solely for the purpose of collecting and remitting the general excise and use taxes on behalf of its direct sellers.  However, should the activities of the Company change so as to establish nexus, the Company agrees to immediately change its license status and pay the general excise and use taxes that have accrued based upon the Company’s activities in the State of Hawaii.  Upon establishing nexus, the Company agrees to maintain two general excise licenses, one for the purpose of collecting and remitting the general excise and use taxes on behalf of its direct sellers and another license for the purpose of remitting the taxes due on its own business activities within the State of Hawaii.

Notwithstanding the foregoing paragraph, the State agrees that, if the Company has collected and remitted general excise and use taxes on behalf of its direct sellers pursuant to this Agreement on the basis that the Company did not have nexus, and the State later determines that the Company did have nexus, (1) the State shall not assess general excise tax, use tax, or related penalties and interest against the Company for any tax year that is a closed year
 with respect to the direct sellers, and (2) the State shall not assess penalties against the Company for any tax year that is not a closed year with respect to the direct sellers and for which an annual general excise/use tax return and reconciliation was timely filed under this agreement.

f.
Licensing.  Within thirty (30) calendar days from the date of delivery from the State of a fully executed original of this Agreement, the Company agrees to obtain licensure with the State to file combined general excise and use tax returns for collection and remittance of the general excise and use taxes due on behalf of its direct sellers as required under section 237-9, HRS.

g.
Documentation.  In every case where a direct seller has claimed an exemption from or a deduction for the general excise tax on a particular transaction, the Company agrees to maintain proper documentation to substantiate such an exemption or deduction.  All exemptions and deductions shall be listed with proper explanations as required on the returns filed with the State.  Such documentation shall not include originals or copies of direct sellers’ retail sales invoices.

h.
Books and Records.  The Company agrees, upon reasonable notice provided by the State, to make available its books and records to verify the Company and its distributors are in compliance with this Agreement.  The Company also agrees, if required by the State as a condition of obtaining the license to act as a tax collection agent on behalf of its direct sellers in the State of Hawaii, to furnish with its annual return, a list (including identification numbers) of all direct sellers for the taxable year who have been provided (by the Company) information returns required under section 6041A of the Internal Revenue Code of 1986, as amended, and any other information that is relevant to ensure proper payment of taxes due under section 237-9, HRS.

All tax returns and return information, including the lists and any adjustments to the lists of the Company’s direct sellers, required to be filed under this Agreement, and the report of any investigation of the return or the subject matter of the return, shall be confidential.  It shall be unlawful for any person or any officer or employee of the State to intentionally make known the information imparted by any tax investigation of the return or of the subject matter of the return or return information, or to willfully permit any such return, return information, or report so made, or any copy thereof, to be seen or examined by any person; provided that for tax purposes only the Company, the Company’s authorized agent, the Company’s direct sellers (as the return, return information, or report relates to the individual direct seller), or persons with a material interest in the return or return information may examine them.  Please refer to section 237-34, HRS, for the definition of persons with a material interest in the return, return information, or report.

i.
Liability as Tax Collection Agent.  As a tax collection agent for its direct sellers, the Company agrees to be personally liable for the taxes due and collected under this Agreement if taxes are collected, but not reported or paid to the State, together with penalties and interest as provided by law.

j.
Cost of Litigation.  In case the State shall, without any fault on its part, be made a party to any litigation commenced by or against the Company in connection with this Agreement, the Company agrees to pay all costs and expenses incurred by or imposed on the State, including attorneys’ fees.

k.
Change in Applicable Law.  If, following the execution of this Agreement and during the term thereof, federal legislation is enacted or a decision of the United States Supreme Court is rendered that would govern the Company’s obligation to collect and remit any general excise or use taxes, the Company and the State shall modify this Agreement so that this Agreement is consistent with the statutory change or judicial decision.  If, following the execution of this Agreement and during the term thereof, Hawaii legislation is enacted or a final decision of the Hawaii Supreme Court is rendered that would govern the Company’s obligation to collect and remit any general excise or use taxes, the Company and the State shall modify this Agreement so that this Agreement is consistent with the statutory change or judicial decision.

l.
Execution of Agreement.  Within fifteen (15) calendar days from the date of delivery from the State of this Agreement, the Company shall deliver to the State two executed originals of this Agreement.

3.
EXPECTATIONS OF STATE.
a.
Licensing Requirement.  The State shall allow the Company to become licensed as required under section, 237-9, HRS, for purposes of acting as a tax collection agent on behalf of its direct sellers; thereby, agreeing to forego requiring that each of the Company’s direct sellers be individually licensed.


b.
Company as Tax Collection Agent.  The State shall allow the Company to report, collect and pay over all the general excise and use taxes due to the State on behalf of its direct sellers; thereby agreeing to forego requiring the individual reporting, collecting and paying over to the State of said taxes by each of the Company’s direct sellers.  For activities covered under this Agreement, returns filed by the Company on behalf of its direct sellers will be treated as the direct sellers’ returns for purposes of the limitations periods specified in sections 237-40 and 238-13, HRS.

c.
Compliance Goal.  The State has the goal of encouraging the Company’s direct sellers to comply with the laws of the State of Hawaii.

4.
REPRESENTATIONS OF MATERIAL FACTS.
a.
Corporate Description.  Company represents that it is a network marketing, multi‑level marketing, or other similar business as described in the Corporate Description attached hereto as Exhibit A.

b.
Specific Representations.  The Company has fully disclosed, to the best of its ability, all relevant and material facts in order to induce the State to accept this Agreement.  It is intended by the parties to the Agreement that any act that is considered to be of a de minimis nature that may have been conducted by the Company or an employee of the Company shall not invalidate this Agreement.  The Company represents and agrees that:

(1)
The representations made in this Agreement and in Exhibit A attached to this Agreement are true and correct as of the date of the signing of this Agreement.

(2)
Each of the representations contained in this Agreement and in Exhibit A attached to this Agreement were made for the purpose of inducing the State to execute this Agreement.

(3)
Each of the representations contained in this Agreement and in Exhibit A attached to this Agreement is material and has been relied upon by the State in determining whether to execute this Agreement.

c.
Agreement Null and Void.  If the Company materially violates any provision of this Agreement or if the facts as stated are materially different from the facts subsequently established by the State, this Agreement is null and void.  The State shall give the Company written notice of the termination of this Agreement specifying when termination becomes effective.  Once notified of the termination, the Company shall:

(1)
Notify all direct sellers of the termination of the Agreement; 

(2) 
Notify all direct sellers of their responsibility to secure appropriate licensure; and 

(3) 
Notify all direct sellers of their responsibility to begin reporting, collecting and paying over all the general excise and use taxes as of the date of termination.

The Company shall continue to remit the taxes covered under this Agreement through the date of termination.

5.
MISCELLANEOUS.
a.
Modification of Agreement.  Any modification, alteration, amendment, change, or extension of any term, provision, or condition of this Agreement permitted by this Agreement shall be made by written amendment to this Agreement, signed by the Company and the State.  No oral modification, alteration, amendment, change, or extension of any term, provision or condition of this Agreement shall be permitted.

b.
Termination of Agreement.  This Agreement may be terminated by either party for any reason by written notification via certified mail with 90 days notice.  The written notification shall specify the date of termination.  The State may, when the interests of the State so require, terminate this Agreement in whole or in part, for the convenience of the State.  The State shall give written notification of the termination to the Company specifying the part(s) of the Agreement terminated and when termination becomes effective.  Once written notification has been received by either party, the Company agrees to:

(1)
Notify all direct sellers of the termination of the Agreement;

(2) 
Notify all direct sellers of their responsibility to secure appropriate licensure; and

(3) 
Notify all direct sellers of their responsibility to report, collect and pay over all the general excise and use taxes as of the date of termination.

The Company shall continue to remit the taxes covered under this Agreement through the date of termination.

c.
Agreement’s Effect on State’s Past and Future Treatment.  Except as specifically set forth herein, the Agreement shall not bind the State to a particular past or future treatment of any tax liabilities or immunity of the Company, or its direct sellers.

d.
State’s Right to Pursue Direct Seller for Noncompliance.  Execution of the Agreement by the State shall not be construed as a waiver of the State’s rights to prosecute any  direct seller under the criminal provisions of the State nor shall the Agreement relieve any direct seller of civil liability for any such taxes to the extent not remitted to the Company for payment to the State in accordance with the terms of this Agreement, as permitted by law and subject to paragraph 3(b) above.

e.
Confidentiality.  The State shall maintain the confidentiality of this Agreement, with the exception of dealing with a direct seller in matters relating to the direct seller and the reporting responsibilities of the direct seller pursuant to the Agreement.  

f.
Binding Agreement.  This Agreement shall be binding upon and shall inure to the benefit of the State and the Company, their respective successors and assigns.

g.
Compliance with Laws.  The Company shall comply with all federal, state, and county laws, ordinances, codes, rules, and regulations, as the same may be amended from time to time, that in any way affect the Company’s performance of this Agreement. 

h.
Entire Agreement.  This Agreement sets forth all of the agreement, conditions, understandings, promises, warranties, and representations between the State and the Company relative to this Agreement.  This Agreement supersedes all prior agreements, conditions, understandings, promises, warranties, and representations relating to Section 237-9, HRS.  There are no agreements, conditions, understandings, promises, warranties, or representations, oral or written, express or implied, relating to Section 237-9, HRS, between the State and the Company other than as set forth or as referred to herein.

i.
Limitation of Agreement.  This Agreement is solely for the purpose of facilitating the administration and collection of general excise and use taxes imposed by the State and, except with respect to the rights and liabilities set forth herein, the execution of the Agreement by the parties hereto shall not otherwise be considered as an admission or evidence of any issue of law or fact arising under said Agreement or any other provisions of the Laws of the State of Hawaii.

j.
Severability.  In the event that any provision of this Agreement is declared invalid or unenforceable by a court, such invalidity or unenforceability shall not affect the validity or enforceability of the remaining terms of this Agreement.

k.
Notice.  Notice to the State shall be sent to the Director’s office in Honolulu, Hawaii, at 830 Punchbowl Street, Honolulu, Hawaii, 96813.  Notice to the Company shall be sent to the Company at the Company’s address as indicated in this Agreement.  A notice shall be deemed to have been received five (5) days after mailing or at the time of actual receipt, whichever is earlier.  The Company is responsible for notifying the State in writing of any change of address.

l.
Governing Law.  The validity of this Agreement and any of its terms or provisions, as well as the rights and duties of the parties to this Agreement, shall be governed by the laws of the State of Hawaii. Any action at law or in equity to enforce or interpret the provisions of this Agreement shall be brought in a state court of competent jurisdiction in Honolulu, Hawaii.

IN WITNESS THEREOF, the Company and the Department, by and through their duly authorized representatives, have caused this agreement to be executed on the dates shown below.
STATE

By ________________________________

Print Name _________________________

Title ______________________________

Date ______________________________

Company

By ________________________________

Signature __________________________

Print Name _________________________

Title ______________________________

Date ______________________________


EXHIBIT A

CORPORATE DESCRIPTION
Description of activities in the State of Hawaii:  The Company shall provide to the State information relating to its activities in the State of Hawaii as follows (attach any supporting documentation):

Please list the Company’s consumer products:

________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Please describe how the Company’s consumer products are sold in the State of Hawaii:

________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Please describe how the Company’s marketing plan produces income for the direct seller:

________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

�  As used in this agreement a “closed year” is a taxable year where the statute of limitations specified under sections 237-40 and 238-13, HRS, has expired.
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